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MONTALI , Bankruptcy Judge:

Def endants noved for dism ssal of an adversary proceedi ng
under Federal Rule of Bankruptcy Procedure 7012 (incorporating
Federal Rule of Civil Procedure 12(b)(6) ("FRCP 12(b)(6)")",
arguing that the plaintiff's clains were barred by California's
statutory litigation privilege and by the doctrine of collateral
estoppel (issue preclusion) and res judicata (claimpreclusion).
In the same notion, the defendants al so noved the bankruptcy
court to strike the clainms against themunder California Code of
Civil Procedure section 425.16,2 California's statute against
"Strategic Lawsuits Against Public Participation,” comonly known
and referred to herein as the "anti-SLAPP statute.” The
bankruptcy court denied the request to disniss the adversary
proceedi ng under FRCP 12(b)(6) and al so denied the request to
strike the action under the anti-SLAPP statute. By a nenorandum
(not for publication) issued concurrently with this opinion, we
affirmthe bankruptcy court's decision on the issues of
litigation privilege, issue preclusion and claimpreclusion. 1In
this opinion, we reverse the bankruptcy court's concl usion that

the anti-SLAPP statute is inapplicable in bankruptcy court and we

1 Unl ess otherwi se indicated, all chapter, section and rule
references are to the Bankruptcy Code, 11 U. S.C. 88 101-1330 and
t he Federal Rul es of Bankruptcy Procedure, Rules 1001-9036.

2 W are not publishing the nenorandum dealing with those
i ssues because, unlike the anti-SLAPP issue, they are not issues
of first inpression and because the factual background is very
detail ed, conplicated, unique to this case, and not necessary for
resolution of the |egal issue addressed in this opinion.
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publ i sh because the anti-SLAPP issue is one of first inpression

in bankruptcy courts.?

FACTS

Appel lants Philip and Georgette Rai stano ("Appellants") sued
Appel | ee Abdoul aye Bah ("Debtor") in state court in 2001. After
participating in a court-ordered nedi ati on, Debtor and Appellants
(and other parties) reached a settlenent. Appellants, alleging
t hat Debtor breached the settlenment agreenent, thereafter
requested the state court to enter a judgnment agai nst Debtor.
Debt or opposed Appellants' request for entry of judgnent. Before
any judgnent was entered, Debtor filed a chapter 11 case. He
t hen commenced an adversary proceedi ng agai nst Appel |l ants and
others for intentional m srepresentation, to determ ne the
nature, extent and validity of liens, for turnover of property of
the estate, for turnover of property of the estate held by a
custodi an, for declaratory relief, for breach of fiduciary duty
and for conspiracy to defraud.

Appel lants filed a notion to dismss the clains agai nst them
(the "AP Motion"). Appellants argued that Debtor had failed to
state a clai mupon which relief could be granted under Rule 7012
and FRCP 12(b)(6), because the clains against them were barred by

i ssue and claimpreclusion and by the statutory litigation

® W have been able to locate only one bankruptcy case that
even nentions an anti-SLAPP statute: |In re 110 Beaver St.
P ship, 244 B.R 185, 189 (Bankr. D. Mass. 2000). In that case,
the court refused to approve a conprom se of clains arising
under, inter alia, the Massachusetts anti-SLAPP statute.
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privilege set forth in California Gvil Code section 47(b).
Al ternatively, Appellants noved the bankruptcy court to strike
the clains against themunder California s anti-SLAPP stat ute.
At a hearing, the bankruptcy court announced that it was
denying the AP Mdtion. The court denied the request to strike
t he adversary proceedi ng under the anti-SLAPP statute because the
adversary proceedi ng invol ved federal bankruptcy questions; the
court held that the anti-SLAPP statute is inapplicable in
bankruptcy cases, even with respect to pendent state | aw cl ai ns.
Appel lants filed a premature notice of appeal which becane
ef fective under Rule 8002(a) when the bankruptcy court entered
its order denying the AP Mdtion on March 8, 2004. Ve
subsequently issued an "Order re Finality" noting that the deni al
of the portion of the AP Mdtion requesting that the adversary
proceedi ng be stricken as a SLAPP suit is imediately reviewabl e
under the collateral order doctrine, citing Batzel v. Snmith, 333

F.3d 1018 (9th Gir. 2003).

| SSUE

Is California's anti-SLAPP statute applicable in bankruptcy
cases involving both federal questions and pendent state |aw
cl ai ns?
L1l
STANDARD OF REVI EW

A decision to grant or deny an anti-SLAPP notion is

reviewed de novo. Vess v. C ba-Geiqy Corp., 317 F.3d 1097, 1102
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(9th Cir. 2003) ("W review the granting of defendants' notion to
strike under the anti-SLAPP statute de novo."); Lamyv. Ngo, 111

Cal . Rptr.2d 582, 592 (2001) ("[Djenials of anti-SLAPP suit
notions are revi ewed de novo by appellate courts.").
| V.
DI SCUSSI ON

California and a nunber of other states have enacted
anti-SLAPP statutes.* California' s anti-SLAPP statute,
California Code of Cvil Procedure section 425.16, "was enacted
in order to provide for the early dismssal of neritless suits
aimed at chilling the valid exercise of the constitutional rights
of freedom of speech and petition for the redress of grievances."

d obetrotter Software, Inc. v. Elan Conputer Group, Inc., 63

F. Supp. 2d 1127, 1128 (N.D. Cal. 1999); see also Batzel, 333 F.3d

at 1023-24 ("California |law provides for pre-trial dismssal of
“SLAPPs’ . . . [which are] lawsuits that ‘nasquerade as ordinary
| awsuits’ but are brought to deter comon citizens from
exercising their political or legal rights or to punish themfor
doing so.") (citations omtted). The statute provides that a
"cause of action against a person arising fromany act of that
person in furtherance of the person's right of petition or free

speech under the United States or California Constitution in

4 For a list of states that have enacted anti-SLAPP
statutes, see Paul D. Wlson, O Sexy Phone Calls and Wl I -Ai ned
Golf Balls: Anti-SLAPP Statutes in Recent Land-Use Damages
Litigation, 36 Urban Lawer 375 n.1 (2004); see also Mchael Eric
Johnston, A Better SLAPP Trap: Washington State’s Enhanced
Statutory Protection for Targets of “Strateqgic Lawsuits Agai nst
Public Participation”, 38 Gonz. L. Rev. 263, 276 (2002-2003).
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connection with a public issue shall be subject to a special
notion to strike, unless the court determnes that the plaintiff
has established that there is a probability that the plaintiff
will prevail on the claim" Cal. Code Civ. Pro. 8§ 425.16(b)(1).°

Appel l ants contend that Debtor filed the adversary
proceeding in retaliation for Appellants' exercise of free speech
or petition (i.e., filing the state court lawsuit and filing the
notion for entry of judgment). Therefore, according to
Appel lants, California' s anti-SLAPP statute requires dism ssal of
the clai ns agai nst Appellants and inposition of sanctions agai nst
Debt or .

The bankruptcy court disagreed, holding that the anti-SLAPP
statute does not apply to bankruptcy actions involving federal
guestions, even when such lawsuits include pendent state |aw
claims. W agree that the anti-SLAPP statute does not apply with
respect to causes of action arising under the Bankruptcy Code,
but di sagree that pendent state clains are |ikew se i nmune from
application of the statute.

In United States v. Lockheed Mssiles & Space Co., 190 F.3d

963 (9th Cir. 1999), the Ninth Crcuit held that California's
anti-SLAPP renmedy applies to diversity actions in federal court,

i nasmuch as the parties had not identified "any federal interests

® The California Legislature enacted the anti-SLAPP statute
in response to a “disturbing increase” in |awsuits being used to
harass individuals for exercising their constitutional right of
freedom of speech (see Cal. Civ. Proc. Code § 425.16(a)), even
t hough the plaintiff is not attenpting to vindicate a legally
cogni zable right. For an excellent discussion of the statute’s
hi story, the policies underlying it, and its operation, see
Rogers v. Hone Shopping Network, Inc., 57 F.Supp.2d 973, 974-77
(C.D. Cal. 1999).
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t hat woul d be underni ned by application of the anti-SLAPP
provisions." |d. at 973; see also Batzel, 333 F.3d at 1025-26

("Because California |aw recogni zes the protection of the
anti-SLAPP statute as a substantive immunity fromsuit, this

Court, sitting in diversity, will do so as well."), citing

generally Erie R R Co. v. Tonpkins, 304 U S. 64 (1938).°

While the Ninth Crcuit has held that the anti-SLAPP statute
applies in diversity actions (with the limtations noted supra in
footnote 6), it has not decided whether it applies in cases
i nvol ving federal question jurisdiction. It did indicate in
Lockheed, however, that the statute may not be applicabl e where
federal interests would be "underm ned." Lockheed, 190 F. 3d at
973.

W have | ocated only one case in which a court has addressed
the i ssue of whether the anti-SLAPP statute applies in federal

guestion cases with pendent state law clains. |In G obetrotter

¢ Even though the Ninth Grcuit has held that the anti-
SLAPP statute can be invoked in diversity cases, it and other
California federal courts have procedurally limted its
application. Specifically, if a defendant makes a notion to
stri ke under the anti-SLAPP statute based on a failure of proof
or evidence, the notion nust be treated as though it is a notion
for summary judgnment and di scovery nmust be “devel oped
sufficiently to permt sunmary judgnment under Rule 56.” Rogers,
57 F.Supp.2d at 982. The Ninth Crcuit agreed with the reasoning
of Rogers and adopted this rule in Metabolife Int’l, Inc. v.
Wrni ck, 264 F.3d 832, 846 (9th Cir. 2001). Simlarly, if an
anti-SLAPP notion to strike is based on the | egal deficiencies of
the conplaint, a federal court “nust decide the notion in a
manner that conplies with the standards set by Federal Rules 8
and 12.” Rogers, 57 F.Supp.2d at 982. 1In other words, the court
nmust read the conpl aint broadly, take all well-pleaded
all egations as true, and dismss with [eave to anend. 1d.
“Standards that put a nore onerous burden on the nonnoving party
woul d conflict with Rules 8 and 12. Therefore, they cannot apply
in federal court.” 1d. at 982-83.
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63 F. Supp.2d at 1129-30, the court held that the anti-SLAPP
statute was not applicable to federal questions, but could be
applicable to pendent state law clains. W agree with this
hol di ng.

Li ke the dobetrotter court, we do not believe that the

anti-SLAPP statute may be applied to federal causes of action.

As noted by the Ninth Grcuit in MSR Exploration, Ltd. v.

Meridian G, Inc., 74 F.3d 910, 914 (9th Cr. 1996): "It is

very unlikely that Congress intended to pernmt the
superinposition of state renedies [such as clains for malicious
prosecution] on the nany activities that m ght be undertaken in
t he managenent of the bankruptcy process.” 1d. The MR

Exploration court therefore held that a chapter 11 debtor's

action for malicious prosecution based on a creditor's actions in
bankruptcy court was preenpted entirely by the Bankruptcy Code.
“I'n short, the highly conplex |aws needed to constitute the
bankruptcy courts and regulate the rights of debtors and
creditors al so underscore the need to jealously guard the
bankruptcy process from even slight incursions and disruptions
brought about by state malicious prosecution actions.” MR

Expl oration, 74 F.3d at 914.

In other words, the Ninth Grcuit has decided that
application of state laws that grant relief for procedural abuses
can underm ne application of the Bankruptcy Code.

Superinposition of the anti-SLAPP statute, which is not
dissimlar to the state |law claimof malicious prosecution, on
traditional bankruptcy causes of action could "gravely affect the

al ready conplicated processes of the bankruptcy court.” 1d. W
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therefore agree with the G obetrotter court that the anti-SLAPP

statute may not be applied to matters involving federal
guestions, particularly those involving federal questions of
bankruptcy | aw.

That said, we also agree with the dobetrotter court that

application of the anti-SLAPP statute to pendent state |law clains

is appropriate. dobetrotter, 63 F.Supp.2d at 1129-30.

| mportant substantive state interests -- the protection of
citizens' constitutional rights of freedom of speech and
petition for the redress of grievances -- are furthered by the
anti-SLAPP statute and application of the statute to state | aw
clains would not underm ne federal interests. |d. Debt or

i nvoked state | aw renedi es in bankruptcy court which he could
have (but did not) raised in state court. No reason exists to
deny Appellants a state |aw renedy which they could have asserted
agai nst Debtor's state law clains in state court. Under
Lockheed, therefore, application of the anti-SLAPP statute to
pendent state law clains is appropriate. 1d. Thus the
bankruptcy court's statement to the effect that anti-SLAPP
renedi es are not available in federal court was erroneous.

In light of this holding, we are remanding this natter to
bankruptcy court for a determ nation of which clainms of Debtor
are pendent’ state | aw cl ai 8 and whet her such pendent state | aw
clainms are subject to disnm ssal under the anti-SLAPP statute. |If

necessary, the court should first afford an opportunity for

" Based on our exam nation of the first anended conpl aint,
it appears that the clains area m xture of pendent state |aw
clainms and cl ai mrs under the Bankruptcy Code. It is the province
of the bankruptcy court, in the first instance, to sort out which
clainms are pendent state | aw cl ai ns.
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di scovery to proceed as required by Metabolife and Rogers (as

di scussed in footnote 6, supra). In other words, the bankruptcy
court mnust determ ne whether the pendent state |aw clains satisfy
both prongs of the anti-SLAPP statute: (1) that the clains arise

from protected speech or petitioning® and (2) that the clains

lack mnimal nerit.® Navellier v. Sletten, 124 Cal.Rptr.2d 530,
536 (2002).1

8 As noted by the Ninth Grcuit in Batzel, a defendant
maki ng an anti-SLAPP notion “is required to nake a prima facie
showi ng that the plaintiff’'s suit arises froman act the
def endant nmade in connection with a public issue in furtherance
of the defendant’s right to free speech under the United States
or California Constitution.” Batzel, 333 F.3d at 1024.

° |If Appellants are able to denonstrate that Debtor’s
adversary proceeding was filed in retaliation to their exercise
of free speech on a public issue, the burden will shift to Debtor
“to establish a reasonable probability that [he] will prevail” on
his cl ai ns agai nst Appellants in the adversary proceedi ng.

Bat zel , 333 F.3d at 1024. “To do this, the plaintiff mnust
denonstrate that ‘the conplaint is legally sufficient and
supported by a prima facie showing of facts to sustain a
favorabl e judgment if the evidence submtted by the plaintiff is
credited.’”” Metabolife, 264 F.3d at 840 (citations omtted).
“This burden is ‘rmuch like that used in determ ning a notion for
nonsuit or directed verdict,’ which mandates di sm ssal when ‘no
reasonable jury’ could find for the plaintiff.” [d. (citations
omtted). To the extent the notion to strike under the anti -
SLAPP statute is based on |legal (as opposed to evidentiary)
deficiencies, a federal court should heed the adnonishnments in
Rogers not to disturb the allocation of burdens on plaintiffs set
forth in Federal Rules of Civil Procedures 8 and 12. See

di scussion in footnote 6, supra.

0 Debtor argues on appeal that Appellants have not
denonstrated that the first prong has been satisfied. Based on
the first amended conplaint as currently drafted, we cannot reach
this conclusion. The first amended conplaint is so | engthy,
verbose, and filled with extraneous details that we cannot
ascertain whether or not the pendent state | aw causes of action
are based on the Appellants’ protected free speech. See
Navel lier, 124 Cal.Rptr.2d at 536 (the nere fact that an action
was filed after protected activity occurred does not nean the

(continued. . .)
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CONCLUSI ON

While we agree with the bankruptcy court that the anti-SLAPP
statute is inapplicable to federal clainms, we disagree that it is
i napplicable to pendent state law clains. W therefore REVERSE
t hat aspect of the court's order and REMAND for a determ nation
of which clainms constitute pendent state |aw clains and, of
t hose, which clains satisfy both prongs of the anti-SLAPP

statute.

10(, .. continued)
action arose fromthat activity for the purposes of the anti-
SLAPP statute; a cause of action triggered by protected activity
“does not [nmean] it is one arising fromsuch”; the “critical
consideration is whether the cause of action is based on the
defendant’s protected free speech or petitioning activity”)
(emphasis in original). In Navellier, the California Suprene
Court held that an action against a party who filed a
counterclaimon clainms he had rel eased by an earlier settlenent
could be attacked as a SLAPP because it was based on the
defendant’s act in filing the counterclaim This hol di ng appears
contrary to Debtor’s claimthat the first elenent of the anti-
SLAPP statute has not been satisfied here.
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