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1

Before:

KIRSCHER, MARKELL, and HOLLOWELL, Bankruptcy Judges.

2

KIRSCHER, Bankruptcy Judge:

3
4

This appeal gives us an opportunity to expound on our

5

decision in Jonas v. Farmer Bros. Co. (In re Comark), 145 B.R.

6

47, 49 (9th Cir. BAP 1992), to conclude that master repurchase

7

agreements, or “repos,” which provide language that “the parties

8

intend that all transactions hereunder be sales and purchases and

9

not loans,” and which include annexes that do not alter the

10

effect of these terms, are true sales and not secured

11

transactions.
Appellants1 (collectively “SunCal”) appeal an order from the

12
13

bankruptcy court determining that Appellees/Cross-Appellants

14

Lehman Commercial Paper, Inc. (“LCPI”), Lehman ALI, Inc. (“Lehman

15

ALI”), Northlake Holdings LLC (“Northlake”), and OVC Holdings LLC

16

(“OVC”) (collectively the “Lehman Entities” or “Lehman”) could

17

file certain proofs of claim as the authorized agent of lender

18

Fenway Capital LLC (“Fenway”) under Fed. R. Bankr. P. 3001(b).2

19

The Lehman Entities cross appeal an order from the bankruptcy

20

court determining that certain mortgage securities transferred by

21

LCPI to Fenway were true sales and not secured loans.

22

///

23

///

We AFFIRM.

24
25
26
27
28

1

Appellants are jointly administered debtors that consist
of 26 affiliates of SCC Acquisitions, Inc.
2

Unless otherwise indicated, all chapter, section and rule
references are to the Bankruptcy Code, 11 U.S.C. §§ 101-1532, and
to the Federal Rules of Bankruptcy Procedure, Rules 1001-9037.
2

I.

1
2
3

A.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Relevant Facts.
SunCal was formed to develop real estate projects throughout

4

California as part of a joint venture that began in the late

5

1990’s between SCC Acquisitions, Inc. and the Lehman Entities.

6

From 2005 to 2007, LCPI and/or Lehman ALI made a series of loans

7

to SunCal (“SunCal Loans”) pursuant to “Loan Agreements” totaling

8

approximately $2 billion.

9

SunCal defaulted on the loans.

The many SunCal debtors

10

filed voluntary chapter 11 petitions on November 6 and November

11

17, 2008; involuntary petitions were filed against the remaining

12

SunCal debtors in November 2008.

13

orders for relief for the involuntary debtors in January 2009.

14

The chapter 11 estates of all of the SunCal debtors are being

15

jointly administered pursuant to an order entered on March 11,

16

2009.

17

The bankruptcy court entered

In the meantime, on November 18, 2008, the Lehman Entities

18

submitted a letter (the “November 18, 2008 Letter”) to Fenway,

19

c/o Hudson Castle Group, Inc., and JPMorgan Chase Bank, N.A.

20

(“JPMorgan” individually, collectively “Fenway/JPMorgan”),

21

informing them that certain borrowers, guarantors and pledgors of

22

the SunCal Loans had filed bankruptcy and that involuntary

23

filings had been filed by creditors against other borrowers and

24

guarantors under the SunCal Loans.

25

further informed Fenway/JPMorgan that SunCal had filed for relief

26

from the automatic stay in the Lehman bankruptcy case in the

27

Southern District of New York, 08-13555.

28

purpose of this letter is to give you notice of the filings
3

The November 18, 2008 Letter

It concludes: “The

1

affecting the [SunCal] Debtors and to let you know that we will

2

keep you advised as we proceed on behalf of the lenders under the

3

SunCal Loans in these cases and any other cases that may be

4

filed.”

5

and B that respectively identify the SunCal Loans and the SunCal

6

debtors.

7

Attached to the November 18, 2008 Letter are Exhibits A

The Master Repurchase Agreement (“MRA”),3 dated August 22,

8

2008, was the beginning of a complex transaction involving

9

multiple parties not necessarily visible in this contested

10

matter.

11

a MRA.

12

Fenway Funding for a Series 2008-2 Note.

13

provided the proceeds from the Series 2008-2 Note as collateral

14

to Lehman Brothers Holdings, Inc. (“LBHI”) for some commercial

15

promissory notes.

16

promissory notes as collateral for a loan issued by JPMorgan.

17

Deutsche Bank Trust Company Americas serves as the commercial

18

promissory note collateral agent and administrator.

19

In summary, LCPI sold the SunCal Loans to Fenway through
Fenway then pledged the SunCal Loans as collateral to
Fenway Funding then

LBHI used its interest in the commercial

After the November 18, 2008 Letter from the Lehman Entities

20
21
22
23
24
25
26
27
28

3

Repurchase agreements or “repos” are used by parties for
short-term cash needs. A standard repo consists of a two-part
transaction. First, the seller transfers specified securities to
the buyer in exchange for cash. Second, the seller
contemporaneously agrees to “repurchase” the same or equivalent
securities at the original price, plus an agreed upon additional
amount, on a specified future date. Bevill, Bresler & Schulman
Asset Mgmt. Corp. v. Spencer S&L Ass’n (In re Bevill, Bresler &
Schulman Asset Mgmt. Corp.), 878 F.2d 742, 743 (3d Cir. 1989).
See Comark, 145 B.R. at 49 (“In a typical repo, simultaneous with
the sale of a security, the seller agrees to buy back the
security at a designated future date . . . for the original
purchase price plus interest . . . .”).
4

1

to Fenway/JPMorgan, Deutsche Bank issued a Notice, dated November

2

19, 2008, to JPMorgan and Fenway Funding, of a commercial

3

promissory note default.

4

from JPMorgan to Fenway and Deutsche Bank in February 2009

5

demanding that Fenway and Deutsche Bank take all necessary steps

6

to collect proceeds from any SunCal foreclosures under the MRA

7

and commercial promissory notes, given its knowledge that Lehman

8

was pursuing motions in the SunCal bankrupcties in California.

9

Counsel for JPMorgan sent a similar letter in February 2009 to

Additional correspondence was issued

10

Irena Goldstein (“Goldstein”), a bankruptcy attorney and counsel

11

for Fenway, requesting information as to what steps were being

12

taken to protect Fenway’s obligations in the transaction.

13

Deutsche Bank in February 2009 sent a letter to JPMorgan stating

14

that it was not taking any action as collateral agent or

15

administrator, but noted that Lehman had, in the November 18,

16

2008 Letter, detailed actions it would take on the SunCal Loans,

17

of which a copy was provided to Fenway.

18

Throughout SunCal’s bankruptcy, the Lehman Entities had

19

represented that they were creditors under the terms of the Loan

20

Agreements.

21

until Danske Bank appeared before the bankruptcy court on March

22

25, 2009, and represented that it owned one of the SunCal Loans

23

pursuant to a repo with Lehman.

24

prompted SunCal’s counsel to send a letter to Lehman’s counsel

25

inquiring whether any of the other SunCal Loans were sold to

26

third parties by way of repos or otherwise.

27

counsel responded, on March 27, 2009, the Lehman Entities filed

28

proofs of claim for the remaining eleven SunCal Loans.

SunCal had no reason to question this representation

Danske Bank’s disclosure

5

Before Lehman’s

In each

1

proof of claim form the Lehman Entities represented themselves as

2

“creditor,” but also attached riders stating that they were the

3

“agent for the lenders.”

4

the lenders or submit any documentation supporting their

5

contention that they were the authorized agent for the lenders.

6

Lehman did not disclose the identity of

On April 15, 2009, counsel for the Lehman Entities responded

7

to SunCal’s inquiry and disclosed that several of the SunCal

8

Loans had been sold by LCPI to Fenway (among others) via repos

9

prior to SunCal’s bankruptcy and that some parties may claim

10

interests in the repo loans.

11

respond to SunCal’s letter until after SunCal had propounded a

12

third-party subpoena on JPMorgan, who SunCal believed was the

13

transferee of the some of the SunCal Loans.

14

Notably, Lehman’s counsel did not

SunCal learned on April 28, 2009, through documents produced

15

by JPMorgan, that on August 22, 2008, Fenway as “Buyer” and LCPI

16

as “Seller,” entered into the MRA that transferred seven SunCal

17

Loans to Fenway.

18

Thirteen proofs of claim (the “Disputed Claims”) relating to

19

the seven SunCal Loans sold to Fenway (the “Sold Loans”), which

20

total approximately $1.6 billion, are the subject of this appeal.

21

Below is a chart reflecting each of the Sold Loans, which Lehman

22

entity filed the related Disputed Claim, and which Lehman entity

23

was the original agent in the underlying Loan Agreement:

24

Sold Loan

Disputed Claim Filed

25

By

26

SunCal Communities I

27

Loan (“SunCal I

28

Loan”)

LCPI

Original Agent on
Loan Agreement
LCPI

6

1
Ritter Ranch Loan

LCPI

LCPI

PSV Loan

Lehman ALI

Lehman ALI

4

Delta Coves Loan

Lehman ALI

Lehman ALI

5

Marblehead/Heartland

Lehman ALI

Lehman ALI

6

Loan (“Marblehead

7

Loan”)

8

Oak Valley Loan

OVC

Lehman ALI

9

Northlake Loan

Northlake

Lehman ALI

2
(“Ritter Loan”)
3

10

According to the terms of the MRA:

11

All of Seller’s interest in the Purchased Securities
shall pass to Buyer on the Purchase Date and, unless
otherwise agreed by Buyer and Seller, nothing in this
Agreement shall preclude Buyer from engaging in
repurchase transactions with the Purchased Securities
or otherwise selling, transferring, pledging or
hypothecating the Purchased Securities . . . .

12
13
14
15

The MRA also states that “the parties intend that all

16

Transactions hereunder be sales and purchases and not loans”

17

(emphasis added).4

18

entitled “Hold-in-Custody Transaction Annex” (the “HIC Annex”),

19

appoints LCPI as the custodial agent for the Purchased Securities

20

and states that LCPI “shall maintain the Purchased Securities

21

. . . in a segregated account to the order of Buyer.”

Finally, Annex III to the MRA, which is

The HIC

22
23
24
25
26
27
28

4

The MRA is an industry standard form published in 1996 by
the Bond Market Association (“BMA”), which is now known as SIFMA.
The “Guidance Notes” to the 1996 version of the MRA (used here),
state:
As in the past, the [MRA] will continue to provide, on a
reciprocal basis, the basic legal protections that are
essential for repo market participants, including (i)
explicit characterization of transactions as purchases
and sales. . . . (Emphasis added).
7

1
2
3

Annex further states:
Agent shall not take any action . . . in respect of the
Purchased Securities . . . except (i) to the extent
otherwise provided in the Agreement in connection with
Seller’s right of substitution . . . .

4
5

As for the Loan Agreements related to the Sold Loans, the

6

PSV Loan, Delta Coves Loan, Marblehead Loan, Oak Valley Loan, and

7

Northlake Loan identify the “Lenders” as “Lehman ALI and such

8

other Lenders who may . . . become Lenders hereunder pursuant to

9

this Agreement.”

These five loans identify the “Agent” as

10

“Lehman ALI and its successors and assigns.”

11

9.1 of these loans grant agency rights to Lehman ALI:

12
13

Sections 8.2.4 and

8.2.4 Enforcement of Rights. Agent (subject to any
consent of Lenders) may enforce any and all rights and
remedies under the Loan Documents . . . and may pursue
all rights and remedies available at law or equity.

14
15
16
17

9.1 Appointment: Nature of Relationship. Agent is hereby
appointed by each of the Lenders as its contractual
representative hereunder . . . and each of the Lenders
irrevocably authorizes Agent to act as the contractual
representative of such Lender with the rights and duties
expressly set forth herein and in the other Loan
Documents.

18
19

Section 10.2 of these five loans binds any successors and assigns

20

to the terms and provisions of the Loan Agreements.

21

The Ritter Loan and the SunCal I Loan contain similar agency

22

provisions but identify LCPI as the “Syndication Agent” and

23

“Administrative Agent.”

24

Section 8.1 of the SunCal I Loan grant irrevocable agency rights

25

to LCPI, and allow LCPI:

26
27
28

Section 9.1 of the Ritter Loan and

[T]o take such action on [the Lender’s] behalf under the
provisions of this Agreement and the other Loan Documents
and to exercise such powers and perform such duties as
are expressly delegated to such Agent by the terms of
this Agreement and the other Loan Documents, together
8

1

with such
thereto.

other

powers

as

are

reasonably

incident

2
3

Sections 10.6 and 9.6, respectively, bind any successors and

4

assigns to the terms and provisions of the Loan Agreements.

5

B.

6

Procedural History of the Disputed Claims.
On May 29, 2009, SunCal filed an objection seeking to strike

7

the Disputed Claims (“Motion to Strike”) on the basis that they

8

were improperly filed and invalid because the Lehman Entities

9

were neither “creditors” nor a “creditor’s authorized agent” as

10

required by Rule 3001(b).

11

because LCPI had sold all of its rights, title, and interests in

12

the Sold Loans to Fenway via the MRA, Fenway was the “creditor,”

13

not LCPI.

14

of the MRA, LCPI’s agency right was limited to only the “hold-in-

15

custody agent” for the Sold Loans.

16

the Lehman Entities failed to show by way of any documentation

17

that they had express authority to file the Disputed Claims as

18

Fenway’s “authorized agent” prior to filing them.

19

because Lehman ALI, Northlake, and OVC were not parties to the

20

MRA, and because Fenway produced no evidence that it authorized

21

any of them to act as its agent, those entities had no rights

22

whatsoever.

23

Specifically, SunCal contended that

Alternatively, SunCal contended that under the terms

Moreover, SunCal continued,

Further,

In response, the Lehman Entities argued that: (1) they were

24

permitted to file the Disputed Claims as owners of the Sold Loans

25

because the MRA constituted a transfer for security rather than a

26

true sale; and (2) they could file the Disputed Claims as

27

“authorized agents” of Fenway pursuant to the Loan Agreements.

28

Specifically, the Lehman Entities contended that LCPI’s agency
9

1

rights in the HIC Annex - which were granted for the limited

2

purpose of perfecting security interests under the UCC - created

3

a different type of agency than under the Loan Agreements, and

4

the HIC Annex did not limit, alter, or terminate LCPI’s agency

5

rights created by the Loan Agreements as SunCal contended.

6

result, the Lehman Entities’s agency obligations under the Loan

7

Agreements continued to be in effect.

8
9

As a

To rebut SunCal’s evidence, Lehman offered the Loan
Agreements, the MRA, a declaration from secured transactions

10

expert Professor Jeanne Schroeder (“Schroeder”),5 and a

11

declaration from Goldstein.

12

constituted a sale or transfer for security, Goldstein declared:

13

[W]hile it is correct that Fenway purchased interests
in the loans pursuant to the [MRA], it is not true that
the Lehman Entities relinquished all right, title and
interest in the loans.

14

With respect to whether the MRA

15
16
17
18

[T]he loans serve as the ultimate collateral for the CP
Notes issued by [Fenway] to LBHI.
While [Fenway] may
loans in question,
has the beneficial
has no skin in the

have legal title to interests in the
LBHI [not a party to this dispute]
interest. . . . Simply put, Fenway
game.

19
20
21
22
23

As for the Lehman Entities’s agency authority, Goldstein stated:
[F]enway purchased loans governed by loan agreements
under which a Lehman entity serves as agent. Fenway has
not terminated such entity’s role as agent and fully
supports Lehman’s efforts in the Debtors’ cases in
connection with the loans.

24
5

25
26
27
28

SunCal objected to Schroeder’s declaration on the grounds
that it was inadmissable legal opinion; she “opin[ed] on an
ultimate issue of law.” (Aplt. Reply Br. at 7). At the June 30
hearing on the Motion to Strike, the bankruptcy court stated that
it “found [Schroeder’s] declaration interesting, but not
particularly persuasive for purposes of the hearing . . . .” As
a result, the court felt no need to rule on SunCal’s objection.
10

1

The bankruptcy court held a hearing on SunCal’s Motion to

2

Strike on June 30, 2009.

It expressed concern that the Lehman

3

Entities had failed to disclose in the Disputed Claims that the

4

repo occurred, suggesting that they were perhaps being “purposely

5

vague” to avoid a determination that the MRA constituted a sale,

6

as the document clearly stated.

7

that they believed they owned the Sold Loans since the MRA

8

constituted a transfer for security, and an evidentiary hearing

9

would allow them to prove it.6

The Lehman Entities responded

SunCal rejected this, contending

10

that no ambiguity existed in the MRA; the parties clearly stated

11

their intention that the MRA be treated as a sale.

12

Entities admitted that they filed the Disputed Claims as both

The Lehman

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

6

While Lehman posits that the MRA constituted a “transfer
for security,” Lehman prevailed on a “sale” argument involving a
similar MRA before Judge Sontchi on May 23, 2008, in Am. Home
Mortg. Inv. Corp. v. Lehman Bros. Inc. (In re Am. Mortg.
Holdings, Inc.), 388 B.R. 69, 91 (Bankr. D. Del. 2008) (“American
Home”). Neither party cited this case in their briefs.
The Panel raised this issue at oral argument. Afterwards,
SunCal filed a letter pursuant to FRAP 28(j) providing the Panel
with citations to additional cases determining repos as sales and
not loans and cases discussing agency issues. SunCal, in its
letter, raised an argument that Goldstein did not have authority
to authorize another person to file proofs of claim. Lehman, in
a supplemental response, pointed out that SunCal’s argument
concerning Goldstein’s authority was not argued in the briefs
before the bankruptcy court or this Panel and therefore had been
waived. We agree that this argument was waived on appeal. See
e.g., Pokorny v. Quixtar, 601 F.3d 987, 994 (9th Cir. 2010)
(rejecting argument first raised at oral argument and in FRAP
28(j) letter).
Lehman also included in its response a supplemental notice
of additional citations and filed a supplemental transcript from
a New York hearing. Lehman then filed a third supplemental
filing referencing a decision from the Bankruptcy Appellate Panel
for the Eighth Circuit, dated January 14, 2011. The Panel will
consider such supplemental filings as it deems appropriate.
11

1

“creditor” and “agent of the creditor” as a protective measure in

2

case they were wrong and did not own the Sold Loans.

3

bankruptcy court put it, the Lehman Entities “hedged their bets.”

4

About half-way through the hearing, the bankruptcy court

As the

5

announced its ruling on the “sale versus loan” issue.

6

applying New York contract law, the bankruptcy court found that

7

the MRA was unambiguous on its face; the parties intended it to

8

be treated as a sale.

9

extrinsic evidence:

10
11

In

Hence, no reason existed to consider any

And given what I consider to be the unambiguous statement
of the parties with respect to the repo agreements I can
make a finding that there was a sale. And that’s what it
will be deemed, a sale, and not a transfer for security.

12
13

The hearing proceeded, focusing on the remaining issue of

14

whether the Lehman Entities could file the Disputed Claims as

15

authorized agent for Fenway.

16

the Lehman Entities would have to show they had express

17

authorization to file the Disputed Claim for Fenway, and that the

18

authority existed as of the filing date of March 27, 2009.

19

determined that Goldstein’s declaration did not establish the

20

requisite authority.

21

considered the Lehman Entities to be its agent and that Fenway

22

never terminated the agency relationship, she did not establish

23

that Fenway expressly granted, prior to March 27, 2009, Lehman

24

authority to file the Disputed Claims.

25

noted that considering the amount of money at stake - $1.6

26

billion - it seemed odd that Fenway did not have counsel

27

appearing to say that “as of March 27th, we absolutely authorized

28

Lehman to act for us.”

The bankruptcy court observed that

It

While Goldstein stated that Fenway

The bankruptcy court also

After extensive argument on the agency
12

1

issue, the court decided that an evidentiary hearing was required

2

on the matter.

3

5, 2009.

The continued agency hearing was set for November

4

On October 2, 2009, the bankruptcy court entered an order

5

(the “Sale Order”) and its findings and conclusions consistent

6

with its June 30 oral ruling.

7

language was clear as to the objective intent of the parties:

8

they intended the transfer of the Sold Loans to be a true sale.

9

Accordingly, the Lehman Entities could not file the proofs of

10

The court concluded that the MRA’s

claim as “creditors” and doing so was a misrepresentation.

11

The parties conducted discovery and filed supplemental

12

briefing prior to the November 5 agency hearing.

Goldstein filed

13

a second declaration on July 9, 2009; SunCal deposed her on July

14

17.

15

Agreements expressly authorized the Lehman Entities to pursue

16

Fenway’s rights and remedies available at law or in equity

17

against the borrower, and to act for Fenway in all matters in

18

connection with litigation, foreclosure, or other similar

19

actions.

20

from Lehman to Fenway/JPMorgan, apprised Fenway of SunCal’s

21

bankruptcy and “confirmed [Lehman’s] authority to act as agent

22

for Fenway in connection with those proceedings.”

23

according to Goldstein, the November 18, 2008 Letter confirmed

24

that “Lehman was continuing to act as authorized agent under the

25

SunCal Loan Agreements in connection with those proceedings and

26

was actively pursuing all avenues of recovery.”

27

further declared that conversations with Lehman representatives

28

subsequent to the November 18, 2008 Letter, but prior to Lehman’s

In her second declaration, Goldstein stated that the Loan

Goldstein also stated that the November 18, 2008 Letter

13

Specifically,

Goldstein

1

filing of the Disputed Claims, led her to understand that

2

“Lehman, as Fenway’s authorized agent, would take whatever action

3

it deemed necessary or appropriate to protect Fenway’s interests

4

in the [Sold Loans],” which included “fil[ing] proofs of claim.”

5

Finally, Goldstein stated that at all times relevant to the

6

SunCal bankruptcy, the Lehman Entities were expressly authorized

7

to act as agents on behalf of Fenway’s interests under the Loan

8

Agreements.

9

SunCal disputed Goldstein’s testimony.

First, SunCal

10

contended that Fenway could not have intended to be bound by the

11

Loan Agreements’ agency provisions because Fenway admittedly

12

never saw the Loan Agreements until June 2009, which was months

13

after the Disputed Claims were filed, and because it never signed

14

any document agreeing to be bound by them.

15

the November 18, 2008 Letter as evidence of express authority by

16

Fenway because it said nothing about Lehman acting “as agent for

17

Fenway,” a point which Goldstein admitted at deposition.

18

the “conversations” between Goldstein and Lehman’s counsel, which

19

occurred in February 2009, that “confirmed” their agency,

20

Goldstein admitted at deposition that the word “agent” never came

21

up but only that Lehman’s counsel was “actively pursuing”

22

Fenway’s interests in the Sold Loans.

23

that Goldstein’s subjective understanding that Lehman, as

24

Fenway’s authorized agent, would take whatever action necessary

25

to protect Fenway’s interests, including filing proofs of claim

26

(which Fenway never saw nor signed), was insufficient for an

27

“express” agency.

28

17, 2009, the day before her deposition and months after the

SunCal also rejected

As for

Further, SunCal argued

Finally, SunCal pointed out that even on June

14

1

Disputed Claims were filed, Goldstein admitted in an email to

2

Lehman’s counsel that she did not even know “who” Fenway’s

3

supposed agents were: “With respect to my declaration - is Lehman

4

ALI the agent for all of the loans or is LCPI also an agent?”

5

The bankruptcy court orally ruled in favor of the Lehman

6

Entities on the agency issue on November 5, 2009.

Generally, no

7

material facts were in dispute.

8

carefully reviewed the exhibits, documents, Goldstein’s

9

deposition testimony, various declarations, cases cited by the

The court noted that it

10

parties, the bankruptcy rules, and New York agency law.

First,

11

it determined that the documentary authority for the Lehman

12

Entities to act on behalf of “Lenders,” which included Fenway by

13

virtue of the MRA, was found in the Loan Agreements.

14

language in the Loan Agreements was sufficiently specific and

15

broad enough to include filing proofs of claim.

16

however, acknowledged Goldstein’s admission that Fenway did not

17

review the Loan Agreements until June 2009.

18

Agreements were not sufficient to satisfy the requirement of an

19

express authority, as to Fenway, at the time the Disputed Claims

20

were filed because intent to continue the agency may have been

21

lacking.

22

November 18, 2008 Letter, but the court agreed that it did not

23

reference “agency” explicitly; it merely apprised Fenway of

24

SunCal’s bankruptcy and that the Lehman Entities intended to

25

proceed under the Loan Agreements.

26

concluded that any express authority by Fenway would have been

27

oral.

28

testimony about her February 2009 conversations with Lehman’s

The

The court,

Thus, the Loan

No other written evidence existed except for the

Therefore, the court

The court read into the record Goldstein’s unrefuted

15

1
2
3

counsel:
(Court reading GOLDSTEIN’S testimony): You are taking
care of this, aren’t you? You are pursuing this matter.
They would advise me yes, we are actively pursuing this
matter.

4
COURT: She also testified:
5
6
7
8
9
10
11
12

(Court reading GOLDSTEIN’S testimony): I confirmed during
my conversations in February with [Lehman’s counsel] that
Lehman was taking all actions necessary to recover on the
loans.
COURT: And goes on to say that it was her understanding
that they were agent.
She further testified they,
meaning Lehman, told me:
(Court reading GOLDSTEIN’S testimony): They were actively
involved in pursuing actions on behalf of the lenders in
the SunCal cases.

14

COURT: I consider this part of the record to be important
because in order to find authority on behalf of Lehman to
act for [Fenway] the authority would have had to be [sic]
have been given prior to the filing of the proofs of
claims.

15

. . . .

16

So I really focused quite a bit on this part of the
record to determine whether or not there was sufficient
evidence there to establish that there was expressed
authority.

13

17
18
19

After considering all of the evidence relating to acts and

20

conversations that took place prior to March 27, 2009, the

21

bankruptcy court held that sufficient evidence existed to

22

establish that at the time the Disputed Claims were filed, Fenway

23

had expressly authorized the Lehman Entities to act on its

24

behalf.

25
26
27
28

The court also noted:

I think that it is possible for a principle to provide
authority or to give express authority without actually
saying the words [“]and you may file a proof of claim on
my behalf.[”]
I think it was sufficient that Ms.
Goldstein testified that she expected Lehman to pursue
recovery on behalf of Fenway in the SunCal bankruptcy and
certainly pursuing and attempting to recover would
16

1

necessarily include the filing of proofs of claims.

2

On December 21, 2009, the bankruptcy court entered an order

3

(the “Agency Order”) in accordance with its November 5 oral

4

ruling.

5

conclusions.

On January 28, 2010, it entered the related finding and
The parties timely appealed.
II.

6
7

JURISDICTION

The bankruptcy court had jurisdiction under 28 U.S.C.

8

§§ 157(b)(2)(B) and 1334.

9

§ 158.

We have jurisdiction under 28 U.S.C.

III.

10

ISSUES

11

1.

Did the bankruptcy court err when it determined that the

12

MRA constituted a sale and not a secured loan?

13

2.

14

Fenway’s express authorization for the Lehman Entities to act on

15

its behalf in the SunCal bankruptcies necessarily included

16

authorization for the Lehman Entities to file the Disputed Claims

17

as Fenway’s “authorized agent?”

Did the bankruptcy court err when it determined that

IV.

18
19

STANDARDS OF REVIEW

We review factual findings for clear error.

Clear Channel

20

Outdoor, Inc. v. Knupfer (In re PW, LLC), 391 B.R. 25, 32 (9th

21

Cir. BAP 2008).

22

illogical, implausible, or without support in the record.

23

States v. Hinkson, 585 F.3d 1247, 1261 (9th Cir. 2009) (en banc).

24

If two views of the evidence are possible, the trial judge’s

25

choice between them cannot be clearly erroneous.

26

City of Bessemer, 470 U.S. 564, 573-75 (1985).

27

one person is another’s agent is generally reviewed as a question

28

of fact, governed by the clearly erroneous standard. . . .

A finding is clearly erroneous if it is

17

United

Anderson v.
“A finding that

The

1

nature and extent of the agent’s authority and whether apparent

2

authority existed are also questions of fact.”

3

Safeway Stores, Inc., 679 F.2d 1293, 1295 (9th Cir. 1982).

4

Dogherra v.

We review de novo the bankruptcy court’s conclusions of law

5

and its interpretation of statutes and rules.

Clear Channel, 391

6

B.R. at 32.

7

mixed question of law and fact where the legal issues

8

predominate, which we review de novo.

9

362 F.3d 1172, 1180 (9th Cir. 2004).

Whether the MRA constituted a sale or a loan is a

Mathews v. Chevron Corp.,
Likewise, whether a

10

contract is ambiguous is a matter of law reviewed de novo.

11

United States v. 1.377 Acres of Land, 352 F.3d 1259, 1264 (9th

12

Cir. 2003) (interpretation of language of a contract is a

13

question of law reviewed on a de novo basis with no deference

14

accorded to the decision of the trial court); Commercial Paper

15

Holders v. Hine (In re Beverly Hills Bancorp), 649 F.2d 1329,

16

1334 (9th Cir. 1981) (same).

17

V.

18

A.

DISCUSSION

The Bankruptcy Court Did Not Err When It Determined That The
MRA Constituted A Sale.

19
1.

The Lehman Entities’s Contentions.7

20
The Lehman Entities contend that in its determination of
21
22
23
24
25
26
27
28

7

On March 25, 2010, Lehman moved in its New York bankruptcy
case (08-13555) for authority to enter into a compromise that
would unwind the Fenway structure and place the SunCal Loans in
the possession of LCPI. Dkt. no. 7831. SunCal filed a third
party objection to that compromise. After a hearing, the New
York bankruptcy court approved the compromise. Pursuant to the
New York bankruptcy court’s order dated May 13, 2010, LCPI
repurchased the “Repo Assets” (i.e., SunCal Loans) pursuant to
the MRA and is now the sole owner of the “Repo Assets.” Dkt. no.
9030. On August 27, 2010, the United States District Court for
the Southern District of New York affirmed.
18

1

whether the MRA constituted a sale or a loan, the bankruptcy

2

court failed to consider the “objective intent of the parties” as

3

evidenced by “the terms of the transaction as well as extrinsic

4

evidence of intent, such as the books and records of the parties,

5

accounting practices, regulatory treatment of the transactions

6

and trade custom and usage,” quoting Comark, 145 B.R. at 53

7

(citing Bevill, Bresler & Schulman Asset Mgmt. Corp v. Army Moral

8

Support Fund (In re Bevill, Bresler & Schulman Asset Mgmt.

9

Corp.), 67 B.R. 557 (D.N.J. 1986) (applying New York law and

10

concluding that the parties’ intent is the controlling

11

consideration when determining whether a repo is a sale or loan)

12

(“Bevill I”)).

13

focused on isolated terms of the MRA to incorrectly conclude that

14

it was unambiguous, and thus it erroneously refused to consider

15

evidence outside of the MRA.

Lehman further contends that the bankruptcy court

16

2.

Applicable Law.

17

The MRA and Annexes thereto are the controlling documents at

18

issue.

19

intention of the contracting parties controls a court’s

20

interpretation of their contract.

21

91 (applying New York law).

22

N.Y.2d 351, 413 (1978) (“It is axiomatic that a contract is to be

23

interpreted so as to give effect to the intention of the parties

24

as expressed in the unequivocal language employed.”) (citation

25

omitted).

26

Under New York law, which governs here, the objective

American Home, 388 B.R. at 90-

See Breed v. Ins. Co. of N. Am., 46

A contract must be construed as a whole.

Isolated words and

27

phrases are not necessarily determinative of the meaning of the

28

contract.

This result follows even if the meaning of the
19

1

particular isolated words and phrases is not subject to differing

2

interpretations.

3

of the parties is clearly and unambiguously set forth in the

4

agreement, effect must be given to the parties’ intent as

5

revealed in the language used without regard to extrinsic

6

evidence.”

7

Bevill I, 67 B.R. at 586.

“Where the intention

Id.

“[I]f a contract is clear, a court will not look beyond the

8

four corners of the document for evidence of meaning.”

American

9

Home, 388 B.R. at 90 (citing John Hancock Mut. Life Ins. Co. v.

10

Amerford Int’l Corp., 22 F.3d 458 (2d Cir. 1994)).

11

applied this rule when interpreting repos.

12

L.P. v. Bear, Sterns & Co., Inc., 17 F. Supp. 2d 275, 300

13

(S.D.N.Y. 1998); American Home, 388 B.R. at 91; In re CRIIMI MAE,

14

Inc., 251 B.R. 796, 801 (Bankr. D. Md. 2000).

15

Courts have

See Granite Partners,

Determining whether a repo is a sale or loan is not a novel

16

issue.

17

repos at issue there did not involve a written, explicit

18

statement that the parties intended the transactions to be a

19

purchase and sale and not a loan.

20

Therefore, intent was questionably ambiguous and the Panel had to

21

consider the terms of the repo as well as extrinsic evidence.

22

Id.

23

“securities transactions” - i.e., sales.

24

A Panel addressed it in Comark in 1992.

Notably, the

Comark, 145 B.R. at 53.

Ultimately, the Panel concluded that the transactions were
Id. at 54.

In a recent case involving LBHI and LCPI, the Delaware

25

bankruptcy court (applying New York Law) examined the terms and

26

operative provisions of the MRA at issue.

27

rejected, the provision in the MRA that the Lehman Entities

28

contend negates the parties’ intent:
20

It considered, and

1
2

[I]n the event any such Transactions are deemed to be
loans, Seller shall be deemed . . . to have granted to
Buyer a security interest in all of the Purchased
Securities . . . .

3
American Home, 388 B.R. at 91.

See also CRIIMI MAE, 251 B.R. at

4
802 (statement that the parties intended the repo to be a sale
5
was not vitiated or made equivocal by the savings provision set
6
forth in the second part of the paragraph should the repo be
7
deemed a loan).

This conclusion is also supported by Schroeder,

8
Lehman’s own expert witness.

See Jeanne L. Schroeder, A Repo

9
Opera: How Criimi Mae Got Repos Backwards, 76 Am. Bankr. L.J.
10
565, 594 (2002).

Ultimately, the American Home court determined

11
that the MRA was “unambiguous” and concluded that the transaction
12
at issue was a sale and not a loan because: (1) the parties
13
stated their unambiguous intent “that all Transactions hereunder
14
be sales and purchases and not loans;” (2) the MRA denominated
15
the parties “Buyer” and “Seller,” rather than “lender” and
16
“borrower;” and (3) the MRA contained such terminology as
17
“Purchase Date,” “Purchase Price,” “Repurchase Date,” and
18
“Repurchase Price.”

388 B.R. at 91.

19
In analyzing the repo agreements at issue in Bevill I, the
20
bankruptcy court noted that while they contained isolated terms
21
like “buyer” and “seller,” and stated that the buyer could freely
22
rehypothecate the “purchased securities,” it also noted that the
23
repos contained terms generally found in secured loan
24
transactions.

67 B.R. at 587-90.

As a result, the repos were

25
ambiguous and thus extrinsic evidence was necessary.

Id. at 590.

26
After considering books and records, expert testimony, regulatory
27
treatment, and trade custom and usage, the bankruptcy court
28
21

1

concluded that “[t]he unequivocal language of purchase and sale

2

in the repo and reverse repo agreements at issue . . . is strong

3

prima facie evidence that the parties intended the transactions

4

to be treated accordingly.”

5

secured loan characteristics in repo . . . agreements is not

6

enough to negate the parties’ voluntary decision to structure the

7

transactions as purchases and sales.”

8

after considering extrinsic evidence, the Bevill I court still

9

came back to the expressed “sale” language in the repo agreements

Id. at 597.

“[T]he mere presence of

Id. at 598.

Thus, even

10

to ultimately conclude that the parties intended them to be

11

sales.

12

case is that the repo agreements there lacked the explicit

13

statement that “the parties intend that all Transactions

14

hereunder be sales and purchases and not loans.”

15

was decided in 1986, prompted the BMA to add the explicit

16

“intent” statement in the MRA in 1987.

17

[SIFMA] as Amicus Curiae Supporting Defendant, CRIIMI MAE, Inc.

18

v. Citicorp Securities, Inc., Adv. No. 98-1637 (Bankr. D. Md.

19

Feb. 24, 1999) (attached as appendix A to this Opinion, reprinted

20

from http://www.sifma.net/story.asp?id=1239) (“CRIIMI

21

MAE/Citicorp”).

22

Notably, what distinguishes Bevill I from the instant

Bevill I, which

See n.19 of Brief for BMA

The Southern District of New York also addressed this “sale

23

versus loan” issue in Granite Partners.

The MRA at issue there

24

was identical to that here.

25

amount of time discussing Bevill I, but concluded that the MRA

26

before it differed from those in Bevill I in one important

27

respect - the agreements at issue affirmatively stated the

28

parties’ intent to treat the transactions as a sale - i.e., “the

The court spent a considerable

22

1

parties intend that all Transactions hereunder be sales and

2

purchases and not loans.”

3

result, the Granite Partners court held that the MRA constituted

4

a sale.

5

provisions the court believed conformed to this stated intention:

6

“Buyer and Seller,” “Purchase Date and Purchase Price,”

7

“Purchased Securities,” “Repurchase Date” and, most telling, the

8

parties agreed that title to the Purchased Securities passed to

9

the Buyer, who was permitted to engage in repos with the

17 F. Supp. 2d at 301-02.

As a

It also set forth in a footnote the other operative

10

Purchased Securities or otherwise transfer or hypothecate them.

11

Id. at 302 n.13.

12

The only case somewhat helpful to Lehman is CRIIMI MAE.

13

There, the bankruptcy court found the parties’ explicit statement

14

of intent persuasive, but reasoned that the contract labels of

15

“sale” and “purchase” did not mandate a finding that the MRA

16

actually conveyed absolute transfer of the securities.

17

at 802.

18

the bankruptcy court concluded that it was ambiguous for several

19

reasons, including: (1) Seller was entitled to retain income

20

earned on the purportedly sold securities prior to default; (2)

21

Buyer was required to return the identical securities to Seller,

22

not simply equivalent ones; and (3) if the transaction was an

23

absolute sale, there would be no reason to empower the Buyer to

24

engage in repurchase transactions, or sell, transfer, pledge, or

25

hypothecate the securities.

26

CRIIMI MAE court set an evidentiary hearing so it could examine

27

extrinsic evidence.

28

criticizes the CRIIMI MAE court for its analysis concerning

251 B.R.

After carefully considering various portions of the MRA,

Id. at 802-805.

As a result, the

In Schroeder’s article noted above, she

23

1

whether the MRA provision was ambiguous because it affected the

2

“parties’ relative rights in the underlying securities.”

3

Bankr. L.J. at 597.

76 Am.

4

3.

Analysis.

5

Here, the bankruptcy court determined that the MRA was

6

unambiguous on its face; the parties clearly intended the

7

transfer of the Sold Loans to be a sale and not a transfer for

8

security.

9

in the MRA: “the parties intend that all Transactions hereunder

The court focused on the parties’ statement of intent

10

be sales and purchases and not loans.”

11

operative provisions of the MRA to be of importance: that LCPI

12

held, was authorized to sell, and was selling “[a]ll of [its]

13

interests in the Purchased Securities” to Fenway.

14

It also found other

The Lehman Entities argue “strong indicia” exists that the

15

transfer of the Sold Loans under the MRA was a transfer for

16

security and not a sale.

17

Fenway’s rights were limited to: selling the Sold Loans in a

18

commercially reasonable manner pursuant to § 9-610 of the UCC; to

19

apply all sale proceeds against LCPI’s obligations to pay the

20

repurchase price and price differential; and to turn over any

21

surplus to LCPI.

22

like a security interest as opposed to a sale.

23

Bevill I, which rejected this same argument and concluded:

24
25
26
27
28

First, if LCPI defaulted under the MRA,

Lehman contends that such procedures are more
We agree with

This term in the repo . . . agreements also does not
provide a factual basis for favoring a secured loan
characterization
over
a
purchase
and
sale
characterization.
Rather, this language merely sets
forth the legal consequences of both a breach of a
purchase and sale contract whereby the seller is released
from his obligation to sell and is correspondingly
entitled to dispose of the contracted goods in a
commercially reasonable manner upon reasonable notice to
24

1
2

the breaching buyer, as well as a default on a loan
secured by pledged collateral whereby the secured
creditor is similarly entitled to dispose of the
collateral upon notice to the defaulting debtor.

3
4

67 B.R. at 588 (citations omitted).

5

Next, the Lehman Entities contend that the MRA was a loan

6

because, unlike a typical repo, Fenway had to transfer back to

7

LCPI identical securities rather than equivalent ones.

8

testified that transferring back identical securities was

9

impossible here since mortgage loans are unique, thus the MRA was

Schroeder

10

a transfer for security.

Moreover, Lehman contends that because

11

the MRA only permitted LCPI, not Fenway, to substitute

12

securities, this limits the “seeming absolute transfer”

13

associated with a sale, citing CRIIMI MAE, 251 B.R. at 804.

14

disagree with Lehman and agree with the reasoning set forth in

15

Bevill I, which rejected these arguments and held that such terms

16

did not convert a repo into a loan.

17

assuming that the agreements require the return of identical

18

securities, it is unclear why the [ ] Committee believes this

19

fact distinguishes . . . repo transactions as secured loans.”).

20

Likewise, we agree with Granite Partners which explicitly

21

rejected Schroeder’s contention that because the MRA consisted of

22

the “unique” securities of mortgage loans, as opposed to Treasury

23

instruments, then the MRA constituted a transfer for security.

24

17 F. Supp. 2d at 303 (rejecting parties’ argument that mortgage

25

securities must be treated differently than Treasury securities;

26

the industry standard MRA that applies generally to all repo

27

transactions does not distinguish between Treasury and other

28

types of securities).

We

67 B.R. at 588 (“Even

Even Schroder in her article concluded
25

1

that the standard MRA’s do not distinguish between types of

2

securities but would leave any distinguishing terms to the

3

annexes to the MRA.

4

76 Am. Bankr. L.J. at 599.

The Lehman Entities further assert that despite the MRA

5

using terms like “sale” and “repurchase,” the MRA grants rights

6

to LCPI that are inconsistent with a sale.

7

allows LCPI to collect all principal, interest, and other

8

distributions paid on the Sold Loans “to the full extent it would

9

be so entitled if the Securities had not been sold.”

For example, the MRA

If this

10

were a true sale, argues Lehman, Fenway would keep all funds.

11

While the Lehman Entities want to downplay the MRA’s explicit

12

terms of “sale” and “purchase,” and contend that LCPI’s right to

13

collect all principal, interest, and other distributions paid on

14

the Sold Loans is inconsistent with a sale, this operative

15

provision’s deliberate use of the word “sold” in the same

16

sentence Lehman says supports a transfer for security undermines

17

their argument.

18

Finally, the Lehman Entities contend that because the MRA is

19

a “hold-in-custody” (“HIC”) repo, Fenway did not take possession

20

of the Sold Loans, which therefore points to a secured

21

transaction rather than a sale.

22

argument in Comark and determined that simply because a buyer in

23

HIC repo transactions does not take possession of the securities

24

does not mean that the transactions were not sales.

25

53.

26
27
28

The Panel rejected this same

145 B.R. at

Again, Schroeder in her article states:
The [HIC repo] provision . . . is designed to clarify
that, even though the seller might retain possession of
the certificate evidencing the security sold, the buyer
is the owner, and the seller is no longer the owner, of
the security. To conclusively demonstrate that such an
26

1
2
3
4
5

arrangement is not a sham transaction, the clause
specifically provides that despite the fact that the
buyer does not take custody, nevertheless the repo
buyer does obtain substantive rights that are
inconsistent with the repo seller’s ownership and
inconsistent with the characterization of the repo as a
security interest.
76 Am. Bankr. L.J. at 599.

6

4.

Conclusion.

7

In examining the four corners of the MRA, we construe it to

8

be unambiguous and conclude that the Lehman Entities and Fenway

9

intended the transaction to be a sale.

First, the parties

10

explicitly stated that they “intend that all Transactions

11

hereunder be sales and purchases and not loans.”

12

Granite Partners and American Home found this language highly

13

persuasive in determining the parties’ intent.

14

with Granite Partners and American Home that many of the MRA’s

15

terms and operative provisions conform to the parties’ intent

16

that MRA’s be treated as sales, such as: “Buyer” and “Seller,”

17

“Purchase Date” and “Purchase Price,” “Purchased Securities,”

18

“Repurchase Date” and “Repurchase Price,” and that “[a]ll of

19

Seller’s interest in the Purchased Securities shall pass to Buyer

20

on the Purchase Date.”

21

considering a great deal of extrinsic evidence, considered the

22

MRA’s purchase and sale language “unequivocal” despite its other

23

traditional secured transaction language, and concluded that the

24

MRA was a sale.

25

phrases cannot be read in isolation.

26

Grover (In re Woodson Co.), 813 F.2d 266, 272 (9th Cir. 1987).

27

However, having reviewed the MRA and the Annexes thereto as a

28

whole, we hold that the bankruptcy court did not err when it

The courts in

We further agree

Even the court in Bevill I, after

67 B.R. at 598.

27

We recognize that words and
Fireman’s Fund Ins. Co. v.

1

concluded that these documents unambiguously provided for a sale

2

and not a secured transaction.

3

Therefore, since we have concluded that the MRA was

4

unambiguous on its face for the reasons stated above, the

5

bankruptcy court was not required to look beyond the four corners

6

of the MRA to determine the parties’ intent.

7

B.R. at 90.

8
9

American Home, 388

Accordingly, we see no error here.

However, even if we considered the MRA ambiguous, and we
reviewed the extrinsic evidence in this case, we would still

10

conclude that the MRA was a sale.

The Lehman Entities contend

11

that they treat repos as loans in their books and records, which

12

is reflected in their SEC Form 10-Q’s.

13

record to support this.

14

accounting practices do not transform repos into loans.

15

Farmer Bros. Co. (In re Comark), 124 B.R. 806, 815 (Bankr. C.D.

16

Cal. 1991) aff’d 145 B.R. 47 (9th Cir. BAP 1992).

We see no evidence in the

Even if true, Comark reasoned that
Jonas v.

17

The Lehman Entities further assert that the Financial

18

Accounting Standards Board’s “Statement of Financial Accounting

19

Standards No. 140" also supports their view that repo

20

participants generally treat them as loans, unless a true sale

21

opinion letter is involved, which did not happen here.

22

Comark may preclude this argument, we have found more relevant

23

authorities that espouse a different view.

24

(f/k/a/ the BMA), the publisher of the MRA, states in the

25

“Guidance Notes” to the 1996 version of the MRA (used here) that

26

it will continue to provide “explicit language” that MRA’s are to

27

be characterized as “purchases and sales.”

28

frequently files amicus briefs in MRA characterization cases to
28

While

For example, SIFMA

In addition, SIFMA

1

ensure that courts honor the parties’ explicit intent to treat

2

them as sales and not secured loans.

3

rather compelling statements made by SIFMA in its brief filed in

4

CRIIMI MAE/Citicorp:8

5
6
7
8
9
10

The following are some

The operative provisions of the MRA have, in fact, been
purposefully drawn by [SIFMA] to remove any doubt about
the parties’ intent to construe repos as securities
contracts . . . .
. . . .
The [SIFMA] MRA reflects the understanding of the repo
market as a whole that repurchase agreements for
insolvency law purposes are purchases and sales.
Finally, the Lehman Entities contend that Goldstein’s

11

testimony established that while Fenway did purchase interests in

12

the Sold Loans pursuant to the MRA, Lehman did not relinquish all

13

right, title, and interest in the Sold Loans.

14

this statement, however, she also stated in a letter to counsel

15

for SunCal dated May 12, 2009, that “[u]nder the [MRA], LCPI sold

16

its interests in certain loans and securities to [Fenway].”9

Goldstein did make

17
8

18
19
20
21
22
23
24
25
26
27
28

Page 6 of SIFMA’s amicus brief filed in the CRIIMI MAE
adversary proceeding, attached as appendix A to this opinion.
9

The parties dispute one other issue regarding the Sold
Loans. Lehman asserts that five of the SunCal Loans (PSV,
Marblehead, Oak Valley, Northlake, and Ritter) consisted of two
types of loans - “Revolver” loans and “Term” loans. According to
Lehman, only the Term loans were transferred by LCPI to Fenway
via the MRA, not the Revolver loans, as evidenced by the Repo
Confirmations. SunCal contends that its Motion to Strike sought
to strike the Disputed Claims in their entirety, without carving
out any Revolver loan components. The Sale Order does not
distinguish between Revolver or Term loans in its defined term of
“Sold Loans.”
On October 8, 2009, Lehman filed a Motion for Clarification
asking the bankruptcy court to clarify that its definition of
“Sold Loans” did not include the Revolver loans. SunCal opposed,
arguing that the Sale Order clearly included the Revolver loans.
(continued...)
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1
2

B.

The Bankruptcy Court Did Not Err When It Determined That
Fenway’s Express Authorization For Lehman To Pursue Its
Interests In The SunCal Case Necessarily Included An
Authorization To File The Disputed Claims.

3
4

1.

SunCal’s Contentions.

5

SunCal contends that under Rule 3001(b) an agent must have

6

“express” authority to file a proof of claim on behalf of a

7

creditor; a general authority for an agent to act on a

8

principal’s behalf in a bankruptcy is not sufficient.

9

according to SunCal, the bankruptcy court erred when it

Therefore,

10

determined that only a general grant of authority to act on a

11

creditor’s behalf in a bankruptcy, rather than an express

12

authority to file a proof of claim, was sufficient to authorize

13

the Lehman Entities to file the Disputed Claims for Fenway.

14

SunCal further contends that no evidence exists, either orally or

15

in writing, that Fenway expressly authorized the Lehman Entities

16

to file the Disputed Claims on its behalf prior to March 27,

17

2009, yet the bankruptcy court found otherwise.

18

2.

a.

19
20

Applicable Law.
Bankruptcy Law.

Under Rule 3001(b), “a proof of claim shall be executed by

21

the creditor or the creditor’s authorized agent . . . .”

22

Additionally, any entity seeking to represent more than one

23

creditor in a chapter 11 case must file a verified statement

24
25
26
27
28

9

(...continued)
SunCal asserts on appeal, and Lehman confirms, that the
bankruptcy court has not yet ruled on Lehman’s Motion for
Clarification, and thus it is not properly before us on appeal.
In reviewing the record, we agree, and therefore we do not reach
any decision on this issue.
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1

setting forth the names and addresses of the creditors, the

2

nature and amount of the claims, and the relevant facts and

3

circumstances surrounding the employment of the agent.

4

2019(a); In re Elec. Theatre Rests. Corp., 57 B.R. 147, 148-49

5

(Bankr. N.D. Ohio 1986); In re North Bay Gen. Hosp. Inc., 404

6

B.R. 443, 452 (Bankr. S.D. Tex. 2009).

7

purported agent’s failure to comply with Bankruptcy Rule 2019 are

8

largely a matter for the bankruptcy court’s discretion.”

9

Bay, 404 B.R. at 453 (citing In re Mandalay Shores Coop. Hous.

Rule

“The consequences of a

North

10

Ass’n, Inc., 63 B.R. 842, 853 (N.D. Ill. 1986)).

11

Entities concede that they failed to comply with Rule 2019.

12

However, they eventually filed the required disclosures on

13

September 22, 2009, prior to entry of the Agency Order on

14

December 21, 2009, which the bankruptcy court deemed sufficient.

15
16

b.

The Lehman

New York Agency Law.

“An agency relationship is typically established by ‘written

17

or spoken words or other conduct of the principal which,

18

reasonably interpreted, causes the agent to believe that the

19

principal desires him so to act on the principal’s account.’”

20

Hyosung Am., Inc. v. Sumagh Textile Co., 934 F. Supp. 570, 575

21

(S.D.N.Y. 1996), rev’d in part on other grounds, 137 F.3d 75 (2d

22

Cir. 1998).

23

manifestation by the principal that the agent shall act for him,’

24

(2) ‘acceptance of the undertaking’ by the agent, and (3) ‘an

25

understanding between the parties that the principal is to be in

26

control of the undertaking.’”

27

A.D.2d 237, 241, 436 N.Y.S.2d 496, 499 (N.Y. App. Div. 1981);

28

Kyung Sup Ahn v. Rooney, Pace, Inc., 624 F. Supp. 368, 370

“The elements of an agency relationship are: (1) ‘a

Id.

31

See also Meese v. Miller, 79

1

(S.D.N.Y. 1985); S.E.C. v. Am. Bd. Of Trade, Inc., 654 F. Supp.

2

361, 366 (S.D.N.Y. 1987) (citing to Restatement (Second) of

3

Agency § 1 cmt. b (1977)); Musket Corp. v. PDVSA Petroleo, S.A.,

4

512 F. Supp. 2d 155, 161 (S.D.N.Y. 2007) (citing to Restatement

5

(Third) of Agency § 1.01 cmt. d (2006)).

6

Section 1.01 of the Restatement (Third) of Agency is

7

consistent with § 1 of the Restatement (Second) of Agency except

8

§ 1.01 introduces “assent” and replaces “consent.”

9

Restatement (Third) of Agency § 1.01 (2006) (“Restatement”)

10

(“Agency is the fiduciary relationship that arises when one

11

person . . . manifests assent to another person . . . that the

12

agent shall act on the principal’s behalf and subject to the

13

principal’s control, and the agent manifests assent or otherwise

14

consents so to act.”).

15

use of “assent” is to “emphasize that unexpressed reservations or

16

limitations harbored by the principal do not restrict the

17

principal’s expression of consent to the agent.”

18

See

Comment d. of § 1.01 clarifies that the

The Lehman Entities in the November 18, 2008 Letter informed

19

Fenway that “we will keep you advised as we proceed on behalf of

20

the lenders under the SunCal Loans . . . .”

21

assent or intention through written or spoken words or other

22

conduct.”

23

principal, an unexplained failure to object may also in

24

appropriate circumstances constitute a manifestation of assent or

25

intention.”

26

when, at the time of taking action that has legal consequences

27

for the principal, the agent reasonably believes, in accordance

28

with the principal’s manifestations to the agent, that the

Restatement § 1.03.

Id. at cmt. e.

“A person manifests

“As between the agent and the

“An agent acts with actual authority
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1

principal wishes the agent to so act.”

Restatement § 2.01.

2

“As commonly used, the term ‘express authority’ often means

3

actual authority that a principal has stated in very specific or

4

detailed language.”

5

manifestation indicates that the agent act, the agent may take

6

the necessary steps to accomplish the principal’s objective.

7

Restatement § 2.02 cmt. d.

8

assent to an agency relationship may be informal, implicit, and

9

nonspecific.”

Id. at cmt. b.

If the principal’s

“A principal’s manifestation of

Restatement § 1.01 cmt. d.

The agent must

10

consider the language or conduct of the principal.

11

f.

12

(prior to a temporal limit, i.e., a claims bar date).

13

Restatement §§ 2.05, 4.01, 4.03 and 4.05.

14
15

Id. at cmt.

Agency may be created at least by estoppel or by ratification

c.

See

Case Law Cited By Lehman.

While no Ninth Circuit authority exists on the specific

16

issue raised by Lehman, some courts have held that only when an

17

agent has express authorization may he file a proof of claim on

18

behalf of another.

19

Standard Metals Corp.), 817 F.2d 625, 631 (10th Cir. 1987),

20

vacated on other grounds, 839 F.2d 1383 (10th Cir. 1987); In re

21

Ionosphere Clubs, Inc., 101 B.R. 844, 852 (Bankr. S.D.N.Y. 1989)

22

(“Only when an agent has express authorization may he file a

23

claim on behalf of another.”); North Bay, 404 B.R. at 459 (same);

24

Gulf States Exploration Co. v. Manville Forest Prods. Corp. (In

25

re Manville Forest Prods. Corp.), 89 B.R. 358, 376 (Bankr.

26

S.D.N.Y. 1988) (each individual claimant must file a proof of

27

claim or expressly authorize an agent to do so on its behalf).

Sheftelman v. Standard Metals Corp. (In re

28
33

1

3.

Analysis.

2

The bankruptcy court agreed with SunCal that if any

3

authority existed for the Lehman Entities to file the Disputed

4

Claims such authority had to have existed prior to their filing

5

them on March 27, 2009.

6

(Rule 3001(b) does not allow an agent to decide to file a proof

7

of claim and then inform the creditor after the fact).

8

bankruptcy court further acknowledged that any written express

9

authority for the Lehman Entities to file the Disputed Claims

Standard Metals Corp., 817 F.2d at 631

The

10

could have come only from the Loan Agreements, not the MRA.

11

While the court believed that the agency provisions in the Loan

12

Agreements were sufficiently specific and broad enough to include

13

filing proofs of claim, it concluded that because Fenway did not

14

read the Loan Agreements until months after the Disputed Claims

15

had been filed any intent to continue the agency relationship was

16

in question.

17

Disputed Claims, if any, had to have been oral.

18

Therefore, express authority for Lehman to file the

Goldstein admitted that the word “agency” or “proof of

19

claim” never came up in her February 2009 conversations with

20

Lehman’s counsel.

21

conversations confirmed that Lehman was pursuing Fenway’s

22

interests in the SunCal bankruptcy case, and that Lehman was

23

taking all actions necessary to recover on the Sold Loans, which

24

she, as a bankruptcy attorney, understood to include filing

25

proofs of claim.

26

However, she did testify that those

Based on Goldstein’s unrefuted testimony, the bankruptcy

27

court found that Fenway had expressly authorized the Lehman

28

Entities to act on its behalf, which necessarily included
34

1

authorization to file the Disputed Claims.

2

that it was possible for Fenway to give express authority to file

3

the Disputed Claims without actually saying the words: “and you

4

may file a proof a claim.”

5

The court reasoned

Rule 3001(b) provides that an authorized agent may file a

6

proof of claim.

The Rule does not specify that the agent must be

7

expressly authorized to file a claim, which under the Restatement

8

would require “very specific or detailed language.”

9

Restatement § 2.01. cmt. b.

See

Common-law agency and the

10

Restatement allow agency to be manifested by conduct, silence,

11

estoppel or ratification.

12

The November 18, 2008 Letter from Lehman to Fenway

13

specifically stated that Lehman would act on the lenders’ or

14

assigns’ behalf, connoting an agency relationship.

15

Restatement § 1.01 cmt. g.

16

or terminate Lehman’s agency actions on the lenders’ behalf.

17

fact, Fenway, through Goldstein by means of an email dated May

18

12, 2009, to SunCal’s attorney, affirmed that Fenway did not

19

object to Lehman’s enforcement of the lenders’ rights under the

20

Sold Loans.

21

after the claims’ bar date, which may limit its temporal

22

effectiveness.

23

Lehman Entities not to act on the lenders’ behalf in the SunCal

24

bankruptcy.

25

and Lehman’s counsel in February 2009, and through the numerous

26

November 2008 letters that were exchanged between Deutsche Bank,

27

JPMorgan, Fenway and Goldstein, and through Fenway’s (or any

28

other lenders’) failure to qualify, condition or refute Lehman’s

See

Fenway did nothing to refute, qualify
In

We note that this subsequent ratification did occur

However, certainly Fenway never instructed the

Through Fenway’s oral discussions between Goldstein
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1

agency activities on behalf of the lenders, Fenway manifested by

2

its conduct that the Lehman Entities should act on its behalf.

3

Therefore, the Lehman Entities were authorized to act for the

4

lenders and, in this instance, as explained below, to file proofs

5

of claim as the lenders’ authorized agents.

6

The Lehman Entities had the burden of proving an agency

7

relationship existed.

North Bay, 404 B.R. at 461.

Even though

8

the Panel does not conclude, as we discuss below, that “express”

9

authorization is required under Rule 3001(b) in this Circuit, we

10

agree with the bankruptcy court that express authority, based on

11

the facts in this case, existed to allow Lehman to file the

12

Disputed Claims, as established through the parties’ conduct,

13

oral representations, and the November 18, 2008 Letter.

14

Goldstein’s unrefuted testimony about her February 2009

15

conversations established, at minimum, an express authorization

16

for the Lehman Entities to act on Fenway’s behalf in SunCal’s

17

bankruptcy case.

18

Accordingly, the question is, under Rule 3001(b) does a

19

principal’s authorization to its agent to pursue the principal’s

20

interests in a debtor’s bankruptcy necessarily include

21

authorization for the agent to file a proof of claim on the

22

principal’s behalf, or must the principal expressly authorize the

23

agent “to file a proof of claim?”

24

3001(b) is a question of law we review de novo.

25

The requirements of Rule

Virtually all of the cases SunCal relies upon have one

26

common denominator - the purported authorized agent failed to

27

prove that even a general principal-agent relationship existed,

28

much less any authority to file a proof of claim.
36

As a result,

1

the courts in those cases concluded that no express authorization

2

existed for the purported agent to file a proof of claim.

3

In Ionosphere Clubs, the consumers union (“CU”) filed a

4

motion to compel debtor, Eastern Airlines and its affiliate club,

5

Ionosphere, to adopt a travel refund procedure.

6

CU asserted that it filed the motion on behalf of all 100,000-

7

plus ticketholders who would be compensated through the program.

8

Id. at 851-52.

9

compliance under Rule 2019 was in question.

101 B.R. at 846.

However, contrary to CU’s assertions, its
CU had filed

10

specific authorization from just eight individuals, which only

11

accounted for $6,000 and three of the refund claims, yet CU

12

contemplated that the refunds could exceed $20 million.

13

bankruptcy court found that CU’s evidence of authorization by the

14

ticketholders did not meet Rule 2019’s requirements in that (1)

15

not all ticketholder claimants had given their express

16

authorization to CU; and (2) even where authorization was given,

17

only three individuals had specified the amount of their claims.

18

The court then went on to state: “If CU purports to act as agent

19

on behalf of ticketholders, it needs to show that this general

20

agency relationship is consensual in nature.”

21

on the lack of evidence, the bankruptcy court concluded that CU

22

failed to show it had the power to act on behalf of the eight

23

ticketholders, much less over 100,000 of them.

24

The

Id. at 852.

Based

Id. at 853.

The same is true for North Bay - the case upon which SunCal

25

rests its argument.

The unsecured creditors agent (“UCA”) filed

26

a proof of claim in debtor’s second bankruptcy case on behalf of

27

unsecured creditors from debtor’s prior case.

28

that his authority to file the proof of claim on behalf of the
37

The UCA asserted

1

unsecured creditors in the second case stemmed from the plan in

2

debtor’s prior bankruptcy.

3

allowed the UCA to “pursue and enforce the rights of the Class 6

4

Creditors under the Plan under the Bankruptcy Code and other

5

applicable laws.”

6

language, which is similar to that in the Loan Agreements, too

7

general to constitute “express authorization” that the UCA could

8

file proofs of claim on their behalf in the second case.

9

459-60.

404 B.R. at 452.

Id. at 459.

The plan language

The bankruptcy court found this

Id. at

No other evidence, written or oral, existed that any of

10

the old unsecured creditors had authorized the UCA to file proofs

11

of claim on their behalf in the second case.

12

only an old plan from debtor’s prior case before it as evidence

13

of the UCA’s agency, the court could not conclude that this

14

constituted an express agency relationship in the second case,

15

much less that the plan provided authorization for the UCA to

16

file any proofs of claim on behalf of the old unsecured

17

creditors.

18

Therefore, with

Id. at 461.

In Standard Metals, the issue before the Tenth Circuit was

19

whether Rule 3001 allows class proofs of claim.

817 F.2d at 631.

20

The Tenth Circuit concluded that it does not.

21

has subsequently held that it does.

22

v. Lane (In re Birting Fisheries, Inc.), 92 F.3d 939 (9th Cir.

23

1996).

24

representative’s contention that his representative status of the

25

bond purchasers in another civil proceeding provided

26

authorization for him to represent the bond purchasers in the

27

proof of claim.

28

actual principal-agent relationship was lacking.

The Ninth Circuit

See Birting Fisheries, Inc.

In any event, the Tenth Circuit rejected the class

Standard Metals, 817 F.2d at 631.

38

Again, an
Likewise,

1

Manville Forest involved class claims and whether the purported

2

agent could file the proof of claim and subsequently inform the

3

creditor of the fact.

Manville Forest is simply not on point.

4

4.

Conclusion.

5

In considering SunCal’s arguments and the cases and

6

Restatement discussed above, we conclude that Rule 3001(b) does

7

not require a principal to expressly authorize its agent “to file

8

a proof of claim” on its behalf.

9

authorization for the agent to act on its behalf in a debtor’s

Rather, a principal’s

10

bankruptcy case necessarily includes authorization to file a

11

proof of claim; the principal need not expressly state to the

12

agent: “you may file a proof of claim.”

13

We agree that the bankruptcy court did not clearly err when

14

it found that Goldstein’s February 2009 conversations with

15

Lehman’s counsel established an actual principal-agent

16

relationship between the Lehman Entities and Fenway.

17

conclusion is further supported by the November 18, 2008 Letter

18

and the numerous conversations and February correspondence

19

between the parties involved in the MRA and related transactions.

20

Unlike Ionosphere, North Bay, and Standard Metals, a

21

manifestation from Fenway existed that the Lehman Entities were

22

to act on its behalf in the SunCal case, and the Lehman Entities

23

accepted the undertaking.

24

Therefore, we see no legal or factual error here by the

25

bankruptcy court.

26

Such a

Hyosung, 934 F. Supp. at 575.

The express authorization requirement SunCal asks us to

27

impose on creditors is burdensome and impractical.

28

standard of express authorization would require all creditors,
39

Such a

1

including those unfamiliar with bankruptcy matters, to tell their

2

agents: “and you may file a proof of claim on my behalf.”

3

SunCal’s theory, creditors who failed to utter the “magic” words

4

would be unduly prejudiced.

7

Such a result defies common sense.10

VI. CONCLUSION

5
6

Under

Based on the foregoing reasons, we AFFIRM the Sale Order and
AFFIRM the Agency Order.

8
9
10
11
12
13
14
15
16
17
18
19
20
10

21
22
23
24
25
26
27
28

We also reject SunCal’s alternative argument in support
of reversing the Agency Order that at a February 11, 2010 hearing
on an unrelated motion to dismiss the Lehman Entities disavowed
any agency authority given by Fenway to act on its behalf. The
Lehman Entities deny SunCal’s contention.
This hearing at which the alleged disavowment took place was
after the Agency Order had been entered on December 21, 2009. In
reviewing the docket, this issue was never raised before the
bankruptcy court via a Fed. R. Civ. P. 60(b) motion, or some
other form of relief. Therefore, SunCal raises this issue for
the first time on appeal. As such, we will not consider it,
particularly since this issue is a question of fact better
reserved for the fact finder. Franchise Tax Bd. v. Roberts (In
re Roberts), 175 B.R. 339, 345 (9th Cir. BAP 1994).
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A

