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FILED
CLALLAM CO CLERK

008 0T 17 P 24
BARBARA CHRISTENSEN

IN THE SUPERIOR COURT OF THE
STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CLALLAM

DAROLD STENSON, NO. 93-1-00039-1
Petitioner,
vs RESPONSE TO MOTION TO
: CONDUCT DNA TESTING
STATE OF WASHINGTON,
o D
Respondent,

The State respectfully opposes the Petitioner’s motion for DNA testing for the
foliowing reasoms:

1. The request should be time-barred under RCW 10.73.090 and 10.73.100 as the
Petitioner’s motion and supporting documentation state that mini-STR testing has been
commercially available for approximately one year. Additionally “touch or low copy DNA”
analysis has been widely available for approximately the past four to five years and the State
crime laboratory performs such analysis. Instead of bringing this motion in a timely manner,
the Petitioner has waited for his appeals to be exhausted. Due diligence in bringing the motion
has not been demonstrated.

2. Under RCW 10.73.170, the court has no jurisdiction or ability 1o authorize
testing by an outside laboratory. Subsection (5) states in pertinent part: “DNA testing ordered
under this section shall be performed by the Washington state patrol crime laboratory.” RCW
2.28.150 does not authorize the court to allow for independent testing as Petitioner because “the

course of proceeding [IS] specifically pointed out by statute.” See discussion of jurisdiction
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under RCW 2.28.150 in In re Cross, 99 Wn.2d 373; 662 P.2d 828 (1983). As in the Cross case,

Petitioner has not met either of the two conditions precedent to permit the devising of alternate
procedures.

Additionally, in construing a statufe, t objective is to ascertain and give effect to the
legislature's intent, State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 (2005). Where a statute

uses plain Janguage and defines essential texms, the statule is unambiguous. City of Olympia v.

Thurston County Bd. of Comm'rs, 131 Wa. App. 85, 93, 125 P.3d 957 (2005). If the statute is
clear and unambiguous, the court may not look beyond the statute’s plain language or consider
legislative history but should glean the legislative imtent through the plain meaning of the
statute's language. Burton v. Lehman, 153 Wn.2d 416, 422, 103 P.3d 1230 {2005); CJ.C. v.
Cotp. of Catholic Bishop of Yakima, 138 Wn.2d 639, 708, 985 P.2d 262 (1999). When a

statute’s plain meaning is clear from its tmambiguous language, the statute must be applied as
written. Enterprise Leasing v. City of Tacoma, Fin, Dep't, 139 Wn.24d 546, 552, 988 P.2d 961
(1999).State v. Riofta, 134 Wr. App. 669, 680-681 (Wash. Ct. App. 2006)

Finally, there are numergus valid reasons for the legislature’s policy choice not to
authorize independent testing ; disagreement with those policy choices is simply nat a basis to
reject them.

3. The Petitioner has not met the requirements of RCW 10.73.170 (2)(b) nor the
requirements of subsection (3) in that he has not shown the likelihood that the DNA evidence
would demonstrate innocence on & more probable than not basis. Petitioner’s argument that
this standard should be interpreted to mean that “defendant need only show that if the DNA
testing is performed, and if it reveals evidence of another person, and if this evidence is
inconsistent with the State’s theory of guilt, then the testing should be performed” cites
absolutely no authority. This is not surprising since such an interpretation would render the
statutory requirement completely meaningless. At e minimum, the Pelitioner must show that
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I |]the testing will more probably then not produce evidence not simply of another perpetrator but
2 || also of his own innocence. This, he has not done.

3 The court will recal] that the State’s DNA evidence was excluded at trial (showing that
4 ||Frank Hoemer’s blood was on Stenson’s pants, limiting the State to evidence of blood serology
5 || 1o establish the smaller likelihood of that fact). The court will also recall that the evidence was

this blood evidence was “dripped” rather than “transfer” staining and that Petitioner’s

4
; || statements admitted at trial were that he had never touched Hoermer’s body. Thus, the DNA .
g evidence done at the time, which the jury never heard, clearly pointed to Petitioner’s guilt.
o | Moreover, even if the evidence pointed to the possibility of an additional perpetrator,
0 this would not meet the standard of showing innocence on a more probable than not basis.
Under RCW 9A.08.020(6), even if there were an additional perpetratot, i.e., an accomplice, the
" Tact such a person has not been identified or convicted does not equaie to Petitioner’s
2 innocence. Here, tﬁe jury deliberated and not only found guilt but also that Petitioner
= premeditated these horrific murders.
1 Additiopally, it is simply not correct to assert as Petitioner does that “any DNA testing
15

which shows the presence of an unexplained other person would point toward toward such a

16 || person as the real perpetrator.” Much of the property which Petitioner seeks 1o have tested were
I7 || in locations and of a sort that would logically have been touched or handled by other persons

18 || without any connection to the crime, c.g.; friends or visitors to the Petilioner’s residence,

19 || manufacturers, service persons. For example, Petitioner’s motions seek testing of boxes of .22
20 || caliber and 9 mm ammunition, These are totally itrrelevant to the issue of inmocence since both
21 || victims were shot with .38 caliber bullets but the tests could conceivably yield low touch DNA
22 || from representatives of the manufacturers, shop owners or employees, customers, and/or any

friends of Stenson who may have gone target-shooting with him.
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2 || denied.

3 RESPECTFULLY SUBMITTED this 17th day of October, 2008.

Prosecuting Attorney
/
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1 For the foregoing reasens, Petitioner’s motion for independent DNA testing should be
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Attachment A

SENT ON OCTOBER 17, 2008 VIA FAX FOR FILING IN CLALLAM COUNTY
SUPERIOR COURT .

CERTIFICATION

T, Michael Croteau, am a supervising forensic scientist with the Washington State Patrol
Crime Laboratory in Marysville, Washington.

1 supervise the DNA section in the Marysville Laberatory. | have been with the
Washington State Patrol Crime Laboratory for nineicen years.

Thie DNA typing technology currently validated in this iaboratory sysiem is calied STR,
for short tandem repeat. Other types of DNA typing technoloéies are also used in the forensic
comrnunity, coramonly as a special circumstances service when the STR techniique 1s unlikely
to yield results. Among these types of technologies are the mini-STR technology and the

) mitodhondﬁal DNA technology. Mini-STR technology is partcularly useful for degraded
DNA, and may have some utility for low quantity DNA. Mitochondrial DNA is particularily
useful for low quantity- DNA. The limitation of mitochondrial DNA typing as compared to
min-STR typing is that it is has less utility for discrimipation and is not useful for searching
against the convicied offender DNA databases. Mitochondrial DNA is inhcpited matrilineally,
so an individual would have the same mitochondrial DNA types as his brothers and sisters who
share the same mother, and the same types as his mother and her brothers and sisters who share
the same grandmother, etc. assuming no mutations. Practically speaking, a match between an
individual and a full mini-STR profile would (assuming the individual doesn’t have an identical
twin sibling) would show identity. Typically, 2 mitochondrial DNA profile can reduce the
number of unrelated pofential coutrbutors to one person in a few thousand. At some time in
the future, this laboratory system may validate a mini-STR technique.

Spent cartridges from firearms generally yield such low quantities of DNA: that the STR
technique is not usefiil in most cases. Mitochondrial DNA would give the highest chance of'a
typing profile, but would not be searchable in the convicted felon darabases. A mini-STR
technique would give perhaps a slightly greater chance of a result than the STR technique nsed

in this laboratory system. Please keep in mind that if a spent cartridge casing has been
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“significantly handled after the cartridge being fired, such as being collected by an nngloved
individual or having been examined by a firearms examiner, unless special precautions were

taken you would expect not to find the DNA of the individnal who loaded the weapon.

I CERTIFY under peaalty of perjury under the laws of the Stafe of Washington that the
foregoing is ttue and correct.

SIGNED AND DATED this {77 dayof Ocfober~ 2008, at

Tu. { o Ir'fa __, Washington.
Uil BB

Michael Croteau

@o10
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Attachume D

SENT ON OCTOBER 17, 2008 VIA FAX FOR FILING IN CLALLAM COUNTY
SUPERIOR COURT :

CERTIFICATIO

I, Darrell Spidell, am a former deputy sheriff with the Clallarn County Sheriff's
Department. T was empoged Lo March (2, 1979 Hhooegh Decombe
Bl, Z003. Since December 2003 I hape srned audt apervtel .
et Caliber Gurs st 2728 &. Hwy 180 fort Angeles LA F83LZ .
Aldt-coraly T redired Lorom dle U.5 Cowot Guravd + US VAVY
Wi, 26 yesrs palitpry  Service
Dw’mj Yoo cowvse of Hase -fhice a:we.&;-;'r fladgf- Md’-u _
aml ap—fnwvf‘ed Lirearms OF vBribuS ca lrkers 3 pde Fucrerers,

As a busimss guner, a{a!ﬂ':ruj ¢ dirthrm s Py MEWHQ;
emlen X heve erdlerid, hanod Bk ansl ol Oper T50,000 =
W,f-g_' o assortct  brands callders, aad =sz2e5 of MW+’W
tWhen  2rmviwridion )5 ﬂ/pu&r\:ﬂ& e /“7-57{#"‘1«; f:’L ’f:' MQP’;&
Crrdboacd Shigpoy boves. Afdke pppreng, jndindteal boxes
Ove. remiguedd , priced ael  placed 1 Shebves g ,:44—,“6544,9
T offen open Yo vnsealiod cmnricifisa boxes gl tnspeet
4o Fr Aomage or Aistolormg . AIKFrorally | cvoforers
‘F*'QB'M oper. Ho vngaled boxes, lov . S o periicelar
:3-["1}& bl e~ %,/J.Q-c.{—p Fre WZ«;;( S AM bt
' R : ) .

Danin~ _/ﬁlmm:@rmbwnﬂ?m%ym,rm«m@m
o bt ton. Sror- ’ﬂil‘“:‘Q_S‘.fm"f—s_ To He 1:444—0#;4«.47 o) )}
crupanation 15 contained 1o wunseated. boxes, Wy “Q"‘)w+““

1 CERTIFY under penalty of petjury under the laws of the State of Washington that the
foregoing 1s true and correct.

SIGNED AND DATED this 1 7% day of  Octehosy

B"“J* A‘%g(m} Chlley Washington.

, 2008, at

oty Szoteey

Darrel] Spidell




Greetings, again,

I spoke with my partner who gets involved with these things. He gave me the name of Rick
Reibman at 312/627-2278 as a person to contact. We, in the business, make a distinction
between commoditlez ws securities, Rick is a commodity legal expert. If you need a
securities gquy, he

might be able to give you a lead. Let me know.

Richard Relbman's practice In Dykema's Chicago office Is concentrated within the areas of commodity
futures regulation, broker-dealer regulation, investiment management, and creditors' rights and
bankruptcy law. His practice as a commodity futures lawyer includes representation of futures
commissian merchants, propdetary trading groups, introducing brokers, trade execution firms, commodity
trading advisors, commodity poo! operators and exchange mermnbers. On the security side, Mr. Relbman
advises broker-dealers, investrnent advisors, hedge fund managers and individuat registrants. He has
successfully represented cllents on numerous occasions before the National Futures Assoctation, the
Naticnal Association of Securities Dealers, the Commodity Futures Trading Commisston, the Securities and
Exchange Commission, and various futures and securities exchanges. Mr. Relbman represents registered
and unregistered fund managers in the formation and operatlon of private investment funds concentrating
in the trading of securities, futures, optlons and related cash products. Mr, Reibman's creditors’ rights and
insolveéncy practice Includes the representation of banks and other secured credltors, trade creditors,
debtors, bankruptcy trustees, assignees, and landlords In a wide variety of issues, both in and out of
bankruptcy court, Including loan workouts and restructurings, Chapter 11 reorganization, Chapter 7
liquidations, and assignments for the benefit of creditors. On numerous occasions, he has handled the
prosecution or defense of avoldance actlons, such as thase involving fraudulent transfers and preferential
transfers. Since 1995, Mr. Relbman has been an active member of the adjunct faculty of IIT/Chicago-Kent
College of Law, where he reqularly teaches courses in finandial services regulation and in creditors’ rights
and bankruptcy law. He was formerly the law clerk for the Honorable Marvin E, Aspen and served as
assistant editor of the Police Law Quarterly.

I recommend Scott Early of Foley and Lardner. He is a long time friend and was the
Chicago Board of Trade's lawyer. As a member of various committees at the CBOT
including the rules committee, I had the opportunity to watch Scott in action. Heis
probably both 2 very good litigator and I know him to be wise (as wise relates to legat
issues, choices, and weighing options). Last, few attorneys have been on the front lines
of government agencies like Scott has. I am including his link below:

bttp://www.foley.com/people/bio.aspx?employeeid=16614 312.832.4352
Scott E. Early, a partmer with Foley & Lardner LLP, is the former vice chair of the firm's

Securities Litigation, Enforcement & Regulation Practice and a member of the firm's
Transactional & Securities Practice. Mr. Early focuses on futures and derivatives
regulatory counseling, as well as financial litigation. He counsels on matters involving
federal regulation of financial services, and tries lawsuits involving a broad spectrum of
business and financial concemns in all forums from state and federal court to arbitration
and regulatory enforcement actions. Currently, Mr. Early is general counsel to the Kansas
City Board of Trade and provides counsel to numerous other exchanges and clearing




