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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNT OF CLALLAM

STATE.OF WASHINGTON, )

Plaintiff, - )
Vs, | ) No. 93-1-00039-1
DAROLD RAY STENSON, )

Defendant. )

BE IT REMEMBERED that on November 24,
2008, above-captioned cause came on duly for héaring
before the HONORABLE KEN WILLIAMS, Judge of the
Superior Court in and for the County of Clallam,
State of Washington; the following proceedings were

had, to wit;

Excerpt of Proceedings ¢of Reporter's

verbatim transcript

LISA C. MC ANENY ' Official Court Reporter

223 E. 4th Street Dept. II Superior Court
Port Angeles, WA 98362 360-417-2243
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CLALLAM CNTY PROSECUTOR

" APPEARANCES

MS. DEB KELLY
Prosecuting Attorney
223 E. 4th Street

Port Angeles, Washington 98362

MR. ROBERT GOMBINER
Federal Public Defender
1601 Fifth Avenue Suite 700

Port Angeles, Washington 98362
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HONORABLE KEN WILLIAMS
November 24, 2008

State vs. Darold Stenson
Cause No. #93-1-0003%9-1

Motion to Reconsider

- (On the record)
(Defendant NOT appearing, represented by
counsel)

(Parties present in open court)

MS. KELLY: It is my understanding that
Mr. Gombiner had exX parte contact with Your Honor
over the weekend. He left me numeroué messages,
attempted to contact me and Your Honor, but I was
out of town vesterday and did not receive those
messages until 11:00 p.m. last night.

THE COURT: Let me put on Mr..Gombiner
did reach me at home yesterday afternoon, told me
there were new developmepts and wondered if he could
be on the calendar and I told him to be here at 9:00
o'clock and that was the extent of our
conversations.

MS. KELLY: I understood that to be the

case, although I. also understand Mr. Gombiner has

@006
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e-mailed a waiver, filed -- that I filed to the
Defense, Your Honor, and I donft know whether or not
you have had a chance to review that or the
defenée's pleadings, which I saw is some time this
morning around 7 o'clock.

THE COURT: I have reviewed the
pleadings and I have notllistened to the entire file
yet. S0 —-

MS. KELLY: So, my question to, Your
Honor, with respect to scheduling, the State would
like some time to respond. Obviously there are a
number of matters which are raised. Law enforcement
has done certainly some investigation. At this
point there is another recording that should be
available this morning of Mr. Lininger who was the
individual identified by the Defense as the suspect,
this new suspect, or one of the new suspects. 8o
there is quite a bit of information that I believe
that the State would like to present to the Court.
And frankly I have not had a chance to assemble it.
Seme will involve affidavits about Mr. Shin and some
about affidavits about other piece and some will be
this new information;

THE COURT: Mr. Gombiner?

MR. GOMBINER: Thank you, Your Honor.
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First, Your Honor, I do appreéiate the Court
accommodating us at such short notice. But as the
Court is aware, this is a extraordinary situation.

I completely agree with Ms. Kelly that
there is a lot of information that needs to be |
developed. On the other hand, as the Court is well
aware, Mr.'Stenson‘is going to be executed on
December 3rd,‘unless the Court'takes the appropriate
action here. And, I feel it is absolutely critical
that in light of the -— first informatiqn'provided
by Mr. Shin, and second, the subsequent
investigation - and the Defense I should say has
done some investigation as well and I have a person
here, Mr. Kerkering from my office, he's a lawyer in
my office who is prepared to testify about his
contacts‘with various people named by Mr. Shin - I

think it is essential that we be able to present

@008

this information today because there is just no time

left.

I mean, this is Thanksgiving week, the
Court is only going to be in session for '3 days. If
- f believe that the both legally and ethically
proper thing to do under these circumstances is for

the State to agree to a stay of execution of this

matier.
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If the State -~ I think fhere are ample
grounds to justify that. If the State doesn't agree
to that, I think we must have a hearing today so
that I can present the information that justifies
first doing the DNA testing that was the subject of
our discussion last Friday, and second to tell the
Court why a stay of execution . is essential in this

matter.

@oo9

And, you know, I think the Court has --

all our contacts, the Court has obviously taken this

seriously‘so I don't want to just indulge in a lot

of overheated rhetoric .about things, but is this a
life and death matter. There's been a new
de&elopment in this case that coﬁpletely alters the
factual situation, it compleﬁely alters the basis
for the DNA motion, and it absolutely requires that
Eurther investigation. Anhd the only way that's
going to happen is for the Court to grant a stay of
execution.

So while I'm sympathetic to Ms. Kelly
and I'm sure there's other information, this is
veryAfluid information. I got all this information
from Mr. Kerkering after I filed'my motion because
we were out there investigating all yesterday and,

you know, the information came in late last night.
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CLALLAM CNTY PROSECUTOR

But having said all that, December 3rd

is still December 3rd. Time does not stop no matter

‘'what else is going on. What needs to happen is we

need to put a break on this thing because we now
have in the Defense view, and as I say we've got a
witness who is ready to testify to this, we have
credibie information that the murders were not
committed by Mr. Stenson: And I just can not fathom
how it would be possible to allow the execution to
@roceed with the possibility that an actually
innocent man would be put to death, particularly
when it is undisputed that there's physical evidence
available that could be tested which can shed
sigpificant, in fact crucial; light on the —
exactly what's at stake here and exactly on the
information provided by Mr. Shin.

8o, I guess what I'm saying is there's
a lot that's going on here, but the bottom line is
the execution can not go forward under the current
state pf affairs. .There has to be more
investigation, there has to be DNA testing, and I
don’t know how to put it more strongly but I feel
that it's not just Mr; Stenson, it really is the

whole justice system that is at stake when you have

a situation like this.

41610
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And as the Court knows from the
circumstances, the extraordinary timing of this has
nothing to do with the Defense. Mr. Shin isn't oux
witness. He's somebody who walked in to his.
probation officerlc office Friday afternoon and then
gave subseguently a statement to Ms. Kelly and a

member of the Sheriff's Department. I commend Ms.

Kelly very much for promptly letting the Defense

know about that interview and providing us with a

copy of it and through no fault of WMs. Kelly‘s but

_certainly through no fault the Defense, we didn't

learn about that until Saturday morning which is

. when I got -- was woken up by a phone call from Ms.

McCloud saying well —— it was basically, you are not
going to believe this. |

But, in any event, that's what neéds to
happen here. Wc just -- the whole sequence of
events here 1is makiﬁg it impossible to sort this
matter out properly in the time that's avéilable,
and there's nothing sacred about December 3rd.
There's something sacred about the idea that Jjustice
doesn't allow a person to be executed when new and
serious doubts have been raised about whether the
person committed the crime for which he's gcing'to

be executed.
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THE COURT: How long do you anticipate
the presentation of testimony wduld take on your
behalf? ‘

MR. GOMBINER: Probably an hour.

THE COURT: Would that include cross
examination or the direct? |

MR. GOMBINER: I think might take hour
and a half with c¢ross examination, I don't really --

I'm not —— I don't know Kelly's cross examination

'style, so I guess I can't really say that.

'THE. COURT: Ms. Kelly?

MR. GOMBINER: Though; Youxr Honor, as
my co-counsel. is pointing out, it probably first
makes the testimony a lot more comprehensible, and
second would probably shorten it if the Court has
the opportunity to listen to Mr. Shinn's tape
recorded statement.

THE COURT: Ms. Kelly, your thoughts
on, oneg, how long.you need to prepare and how long
you would need for whatever presenta£ion you need to
make at this point?

MS. KELLY: Well, Your Honor, of course

" the rules say that I should have 5 days notice.

Obviously this is a matter which the Court is geing

to want to expedite.
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‘There's information already that has
been gathered that casts serious doubt upon
Mr. Shinn's credibility. " So I don't agree that we
have credible information a; this point pointing to
another suspect. Nor do I believe that Mr. Shinn's
information given the further information that has
already been developed raises serious doubts about
Mr. Stenson's guilt.

Having said that, obviously the Defense
is ehtitled to present what they're~entitled to

present. But the State should be permitted

sufficient time to prepare -~ I know that's not

answering your question. I will -- I can't answer

it, in part because it is fluid and law enforcement

is ongoing, but there's information I need simply to
assemble that would take several hours at the vVery
minimum. Therxe will be additional information as
well that comes in as law enfofcement<runs -- tracks

down -- Mr. Shinn mentioned a number of individuals

as potential witnesses and law enforcement has

already started the process of trying to track those
down.

So, I can't answer when they'll be
finished with tracking all of them down, but I

believe the information that they have already

o013
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assembléd -- or exéuse'me, are aware exists and can
be assembled is such that it would be helpful to the
Court in ruling on this request;

And, you know, like counsel I'm not
going to try to address some of the merits right
now. There are a number of legal arguments that the
State would be making, but I. think the heariﬁg
itself probably will end up being a lengthy one.

THE COURT: Well, that creates some
prdbiems, bb&iously.

What if we were to set tomorrow
9:00 a.m. and have the hearing all day, of.is that
not available? '

MR.., GOMBINER: Your Honor,; tﬁis is what
the ﬁroblem is, there are only 3 working days this
week, the courts are closed both Thursday and
Friday. Mr, Stenson 1is going to be executed at
12:01 Wednésday morning of next week.

Now, I am entirely in agreement with
Ms. Kelly, as I just sald, that there is a huge
amount of information that may bear on what Mr.
Shinn said. There's all sorts of things that need
to be determined. The problem is that if we try to
do that it's going to‘be.going on and Mr. Stenson is

going to be executed.

@o14
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I wanted to make just one thiﬁg clear
to the Court because Ms. Kelly keeps talking about
Mr. Shinn's credibility, Mr. Shinn's credibility is
not what is at issue here. Mr. Lininger is the
person that Mr. Shinn says admitted to him that he
and a group of other people, namely there's a number
of other people all of whom are specifically named,

were involved in the murders of -- that

Mr. Stenson's been convicted of.

We have talked to Mr. Lininger, the

police have talked to Mr. Lininger. Mr. Lininger

does not deny that he said those things to Mr.

Shinn.

MS.’KELLY: Excuse me Your Honor --

MR. GOMBINER: Even though -—

MS. KELLY: I think it's important
we're getting in to the merits qf this and there's a
recording by Mr. Lininger that I will be supplying
to the Court and counsel this morning, and rather

than arguing about what Mr. Lininger said I think it

"is appropriate since the Court already has the wave

file of Mr. Shinn to supply that to the Court in
advance of the hearing and the Court can listen to
that and then get in to the merits of it.

The question right now is scheduling

12



11/24/08 19:11 FAX 360 417 2469

10
11
12
13
14
15
16

17

18
19
20
21
22
23

24

25

CLALLAM CNTY PROSECUTOR

and the State thus far =-- and I'm not alleging that
Mr. Gombiner has tried to do it, but effectively I
have been sandbagged. He tried to get hold of me
yesterday but he was ugsuccessfdl, that was not his
fault, but ihe People are also entitled to fair
hearings and that's all I'm asking for.

THE COURT: i will listen to what I can
listen to today. I'm going to set this hearing at
2 o'clock todéy in the hopes we can get to it.

At the hearing today I will allow some
presentation -- previously I think the issue before
the Court today is frankly 2 fold, one, whether or
not there's a reasonable basis to reconsider the
Court's ruling on opening DNA tesfing, which I think
is the issue properly before the Court.  And the
second would be whether or not the Court should in
light of new information issue a stay.

In regard to.that, I'm géing to ask
counsel to get me an answer to a question that I
would like answered and I'm unable to determine from
my own notes. ‘Simply this, was there PCR or DNA
testing of the droplets on Mr. Stenson's pants as
opposed to other areas of the pants? And I don't
know if that aﬁswer can be easily given ox not. I

don't have the transcript, I just have my notes, I

do16
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don't have the exhibit., I would like to know was
there in fact testimony related not merely to the
blood on his pants but specifically to the droplets
which were the basis of the blood spatter experts
conclusions.

And if you can get that by this
afternoon fine. I think that's something I would
like to know as well in addition to the other
matters. I would ask the counsel to at least
provide as best you can some sort of abbreviation of

the testimony this afternocon and we'll have a

hearing at 2:00. At least summarize what you

anticipate the issues are going to be and again the

"gquestion is whether they go to the issues of

re-opening the discovery phase of this is what it
amounts to.

Any questions?

MS. KELLY: No, Your Honor.

MR. GOMBINER: No, Your Honor. 'Thank

you.

THE COURT: We'll resume at 2:00 on

this matter.

(Off the record)

(Court at recess until 2:00 p.m.)

@o17
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(On the record)

(Defense Exhibits 1 through 9 marked

for identification)

THE COURT: Counsel I apologize that
the Court has had unfortunately lots of other
matters to attend to'today.

I have had a chance to listen to Mr.
Shinn's taped statement. I listened to that ‘
completely. I have not listened to the one that I

have just been handed by Ms. Kelly that says

Lininger. My thought would be I would take what

testimony and argument I could hear a£ present_and
go-listen to that and get back. Parties can
certainly refer to what is on it for me if they wish
to do so |

MR, GOMBINER: Your Honor, I should
indicate 2 things: We were just handed a tape a
couple of minutes ago that indicaied some recording
of an intefviewAwith Tanya Chapman. Second, we did
get the Lininger tape but we didn't get a chance to
finish listening to it because the Court said we
were going to be starting at 2:00 so we were sitting

in the courtroom -~ we came in at around 2:00

do1s
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1 o'clock, so we listened to some but not all of the
2 Liningexr tape.
3 " THE COURT: How would you like to
4 proéeed?
S MR. GOMBINER: Your Honor, what I'd
6 like to do is first outline what I think should be
1 the issues here, and what frankly shouldn't be the
8 issues here. And first I wanted to respond to the
9 Court's question of -- that you pOSéd in the morning
10 session about the DNA testing on the pants.
11 I've furnished t¢ the clerk what's been
12 markéd as Exhibit 1, which is an FBI réport and it's
13 - the -- the best I'm able to determine, the FBI
14 report concerning the DNA testing and ﬁhat it show
15 is that there's an item called Ql18, and it says
16 pants of Darold Stenson, and then gives the resulté
17 of the testing .of blood on those pants that then the
18 DNA testing came back consistent with Frank
19 Hoerner's blood. It does not séy where on the pants
20 the item tested came from and the evidence shows and
- 21 the — in the testimony at trial and the Supreme
22 Court opinion shows that the pants contained a lot
23 of Elood in quite a few different places.
24 S0, you simply can not tell where the
25

item tested came from -- where on the pants the item

@o19
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came from.

Second, in the Supreme Court opinion of -

this matter which is State vs. Stenson, 94 Pac. 2nd.

1249, this is - I'm reading from I believe it's
page 1262, and this is what it éays, "the Defense
concedes that the stains in the rxight leg of
Stenson's pants were Frank's blood. The smallexr
stains were not large enoﬁgh to do further blood
testing beyond the presumption (inaudible) testing.”

One the State's expert, Michael Grubb

" from the Washington State crime'lab, testified that

the smallex stainS'appear to have been, quote, "air
borne droplets of blood which were traveling through
the air when they Struck Stenson's pants leg."

So, as far as I can téll, you simply
can't ﬁell where the blood that was tested for DNA
came from except that the FBI report shows that it
was on Mr. Stensoﬁ's pants. And as I say, if the
Court wants to refer to Exhibit 1, thal's where I'm
deriving that information from.

THE COURT: All right.

In terms of proceeding then at this
point how would you like to proceed?

MR. GOMBINER: Well, this is what I

think the situation is. It is undisputed that late
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Friday afternoon a person named Robert Shinn came in
to his probation office and stated that he needed to
talk to his probation officer about something
relating to Mr. Stenson's case. And then we had the
subsequent interview. It is clear that Mr. Shinn
came in without ever having talked the Defense, I
had never heard of Mr. Shinn any more than the man
in £he moon before I got this audio recording from
Deb Kelly.

Mr. Shinn says that what he was doing
was he heafd on the news or saw on the news that
Mr. Stenson was about to be eﬁecuted and.essentially
his conscious wouldn't let him not say something
because he remembered having a conversation with a
person named John Lininger about B years ago.

I'm not going go through the whole
statement that Mr. Shinn makes, but Mr. Shinn gave
an extensive account of a conversation that he said
he had with Mr. Lininger while both of them were

high on drugs and in which Mr. Lininger made a

vnumber of statements about the Stenson murders, the

essence of which Mr. Stenson had essentially been
framed, that Mr. Stenson was not the murderer, but
that a group of people including specifically John

Liningexr, Tom Lininger, Patrick Nelson, Simone

Go21
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Nelson, Ennis Caynor, and Tanya Chapman had been
involved in one way or the other.

Now, Mr. Shinn was not specific about
who did what, but what he says is is that there was
some sort of a schemé or interest, primarily in Pat
Nelson's part is the way I recall the interview, to
obtain some of Mr. Stenson's possessions, in
particular his samurai swords, and that the murders
occurred as a result of an attempt to secure those
swords.

Now, in and of itself that's pretty
startling evidence. The reason it's startling is
because throughout these proceedingé and most

specifically last Friday, the State has always been

- contending that Mr. Stenson must have done the

murders because there's no evidence that anyone else
was on the property.

Well, now they have a person coming in
and giving an extremely different account.

And the State was aiso contending last
Friday that the reason DNA te;ting was useless was
because all it showed at most is some Qnidentified
person might have handled the evidence and you would
not be able to say in what circumstances and all

sorts of people could have touched it so it would be

022
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meaningless. All right, now we've got a list Qf all
the individuals I just named.

In and of itself I would concede that
if someone just comes in and sayé hey, I know who
killed JFK, I mean, people do things like that all
the time and that in and of itself does not create
all that much of a doubt.

| Now, of course it would be interesting
why would somebody come in -- Mr. Shinn has
absolute -~ Mr. Shinn doeé not know Mr. Stenson.
Mr. Shinn has no épparent motive to come in and‘make
this up, but I would concedé nonetheless if it was
just-Mr. Shinn this wouldn't be that big a deal.
Might.be interesting, but not that big a deal. But
that's not what the case is.

What happens is the pblice go out and
they interview Mr. Lininger. You know as I've said
I have listened to SOme.but not all of the tape
recording, but it's clear from the police interview
that when -- Mr, Lininger does not admit to either
being involved in the murders, and in fact denies
to —— it seems to deny saying to Mr. Shinn
specifically that other people -~ that he knew other
people were involved in the murders. He says a

tremendous amount of stuff that in fact completely

@023
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corroborates what Mr. Shinn is saying. He does not
say -I've never heard of Robert Shinn. He says I
know Robert Shinn, I talked to Robert Shinn. And

then without any prompting from the police he names

the Nelsons, the people that Mr. Shinn says were

involved. He names Tanya Chapman. And it's more
than just'naming them. Mr. Lininger admits that he
and Tanya Chapman went to Mr. Stensbn's house to
have Thanksgiving dinner alcng with a person named
Lonnie Boyd for whom Mr. Lininger was working, and
he said after a little'duestioning it turns ouf that
it's the Thanksgiving right‘befqre the murders.

Mr. Lininger admits to knowing about
this weapons collection that Mr. Shinn says was the
motive for the murders. Not only knowing about it

but actually seeing~it.‘ He makes one statement

~after another that raises a tremendous number of

guestions about what he knows;

The fact that Mr. Liningef denies
committing the murders, that's a matter —- I mean,
obviouslj that does not prove anything. Very few
people or most people any way I can say, if somebody
says well, you did a murder they're unlikely to say

yeah, I did it. TI mean, some people do but most

people don't.

21
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CLALLAM CNTY PROSECUTOR

Mr. Lininger himself in terms of
credibility, he does have credibility‘probiemsi
He's got convictions for false reporting, false
reporting to a public servant, forgery, crimes of
diéhonesty, s0, Apparently Mr. Shinn may have those
too. I have not had Mr. Shinn's criminal record but
I know he's got a report.

But the point is it's not possible that
Mr. Shinn -- how could Mr. Shinn be making up this
conversation when the pexrson whp‘s supposedly made
the.admissidns doesn't say none of this happened,

but in fact confirms a great deal of what Mr. Shinn

" said.

And Mr. Lininger also says that he
specifically says that the Nelsons were living on
the property after the murders, that they had a
close relationship with Dave Oberman, that people
were doing drugs on the property. Mr. Lininger
expresses extreme suspicion about what the Nelsons
may or may not have done in connection with the
murders. He also informs.the poiice that Mx. Nelson
is an extremely violent individual and he relates an
assault that Mr; Nelson perpetrated on Mr. Lininger.

Now, you know, I'm just giving a few of

the highlights here. This happened on Friday

id025
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CLALLAM CNTY PROSECUTOR

afternoon, we didn't -- the Defense didn't learn
about it until even a little later than that when we
got the tape of the tape recording e-mailed to us by
Ms. Kelly. We have been working as hard as we can
to try to get more information, but obviously at

this point we are in no position to ascertain the

~truth of the information or what really happened

here. Ail we know is that tﬁere‘s something
significant going on. |

| Now, how.does'that relate to what the
specific motion béfore the Court is, which is a
motion for reconsideration of the DNA evidence?
Well, iﬁ relates -in a very, very iﬁportantlway. I
just read Ms.'Kelly's response, she just handed it
to me; and I have to say I read it with a certain
amount-of amazement, her contention that nothing has
changed since Friday. In fact everything has
changed since Friday, because we now have an
individual with no apparent motive to fabricate come
forward and saying 8 years ago somebody else told me
that Mr. Stenson didn't do it and other people did
do it. And we now have the person who was alleged
to have made those statements. He does not deny
that such statements were made. He denies that he

was personally involved in the murders, but he

do2s
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confirmed Mr. Shinn's account. He does not deny Mr.
Shinn's account. He furnishes a line of particulars
that Mr. Shinn didn't furnish.

We have a person who could be executed
who may be actually innocent,

It is undisputed that we have evidence
thaﬁ could be tested and that could reveal the
presence of the DNA of not now the un-named
individuals which everyone seemed to perceive as the
Achille's heel of the DNA testing motion. The fact
that there was not any evidence of a particular
perpetrator and the testing of the DNA, even if it
revealed someone else's DNA, -it would not really
prove anything, We have now got names, and not jﬁsﬁ
names of any kind of individuals, every single one
of the individuals - and I'ﬁarked as exhibi£ their
criminal records - every single one of the
individuals that Mr. Shinn names has extensive
criminal records. And Mr, Neison in particular has
a federal conviction for possession of -- being a
felon in possession of a fireérm, which he just got
a 70 month sentence. In fact, I believe he's in a
halfway house finishing out that sentence, he has a
burglary conviction, an assault 3 conviction,

The other individuals also have records

24
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which are also lengthy and.serious.,
Given that, given the information we
have now, given the fact it is completely impossible

at this point to sort out the all the myriad of

facts that have surfaced (sic) much less do the kind

of investigation that would be done, but given the
fact that one, we ha&e evidence that could be tested
and 2, the fact that unless thé.Court stays the
execution Mr, Stenson could be executed and then we
can find out after the fact that he's innocent,
that's not the way -~ that is really not a tolerable
result. The Court's already found there's a new
method of testing available that's more accurate.
We've submitted un-rebutted information about that,
we can do.the testing. All you have to do is listen
to those tapes and the Court has not even had the
opportunity to listen to Mr. Liningér's tape, but it
certainly raises enough questions that you could not
possibly take the chance that there is something to
this, that there's a lot to it. There might be
enough to it that Mr. Stenson is just flat out
innocent and that someone else is guilty.

All we're asking for -- we're not
asking at this point for the Court to say Mr.

Stenson didn't do it. I mean, Ms. Kelly in her
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response says oh well, there's all these things that
it couldn't be true, what does that prove. I mean,
Mr. Shinn is someone who admits to being on drugs,
who is having a conversation with another person on
drugs 8 years ago. The fact that he does not get
everything -— tell a perfectl? cbherent story, I

mean, you wouldn't expect anything else. But what

'is so much more important is that there is a

tremendous amount of corroboration that something
was going on and all we've got to do -~ you know,
stories from people who are - to use a possibly too

colloquial phrase - meth heads, but I think that is

- probably what most of these people either are or

were, of course there are going to be difficuities
with- -their testimony. . Bu£ we don't haQe to just
rely on that. We have an evidence'that could be
tested; and if that evidenée comes back —- if the
bullets in the revdlver, the revolver itself, or the
coffee cup contain DNA evidence from Pat Nelson or
John Lininger, I mean, that is going to be
overwhelming evidence that some version of the story
Mr. Shinn heard from Mr. Lininger is true. And it's
going to be overwhelming evidence that Mr. Stenson
is innocent.

How can we not take that chance? The

1029
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only thing that will happen the other way, the only

down side, if it is a down side and I don't think it

is a down side, is if it turns out that the story is
not true Mr., Stenson will be executed a little later
and we'll know that if Mr. Stenson'ébDNA instead of
Lininger's or Nelson's or Caynor's ends up being
found, well, sd be it. But to do ==~ but to not ewven
do the testing under these circumstances that is

not -- that is an outcome that can only.lead to did
Is as disasfer because that evidence is going to get

tested at some point and this is going to .get

~ investigated, and if it turns out Mr. Stenson is

innocent and has been executed as an innocent person
merely because the State of Washington can't wait a
few more days to get to the truth, you kunow, I don't
know what to say except the obvious which is that
will be the ultimate black mark on the justice
system in Washington. &and it does not have to

happen. The Court has the authority to stay the

‘execution, the order that the Court is referring to,

that 1998 order, that was an order that occurred.
after Mr. Stenson's direct appeal had been denied
and it granted a stay of execution and stay
proceedings in this Court pending his personal

restraint petition. The personal restraint petition

@o30
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has been denied many years ago. The oxder was
listed at that point. The reason Mr. Stenson had a
stay of execution for the last 8 or 9 years now is
not because of anything to do with thé Washington
Supreme Court, it has to do with the federal courts
that have granted stays of execution. And the
reason he does not have a'stay éf execution now is
because the mandate of the Sth Circuit Court of
Appeals issued on October, I believe 17th of this
year, which is why the execution date is

December 3rd, because thatis 30 judiéial days from
that.

So the Court‘has the power to grant the
stay of execution that's -- obviously must have the
power'to grant the stay of execution because
6thefwise why wﬁuld there be a DNA statute? You
could not very say well, I'm going to order DNA
testing but nevér mind the person's going to be dead
before we can get the results. I mean, the power to
stay the execution flows inevitably from the Court's
power and you are the only Court that can hear the
DNA motion under'this statute. So you've got the
authority to grant the stay of ekecution which you

have been hearing, we can't have a hearing now, a

hearing now would be meaningless, we won't even have

@031
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any witnesses. What we need is to stay the
execution and have thé appropriate time to number 1
conduct the DNA testing and number 2 to investigate
these allegations. And if the Court has any doubt
about the -- anything I'm saying, I do have

Mr. Kerkering present who can if necessarj testify
regarding what he learned in the investigatioﬁ he
was able to conduct just yesterxday. I'm not saying
it's a substitute for a hearing, it isn't in any
way} shape or form, but if the Court has any doubt
about the need for granting a stay.of execution,
he's available to do that.

But, Your Honor, I don't want to go on
any longer, but in conclusion I would just urge the
Court that this is absolutely eséential for justice
to be determiﬁed. We can‘do the testing, we've got
the evidence to do it and we've got the new means of
testing to do it. - |

This is a matter of statutory right and
it's also a matter of both federal -- the 6th, 8th,
l4th Amendments all apply to this issue and State
constitutional law, but mostly it's just a matter of
simple justice. You can't kill somebody when
somebody else is saying I did the murders and you

can find out by simple testing whether or not that

go32
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happenéd or not. That's just not the way things
should work énd I hope the Court ~- forgives me for
maybe going on a little too long but this really is
a matter of absolﬁtely tremendous and. fundamental
important. So I guess I don't apologize for going
on too long, but I will at this point stop talking.

~THE COURT: Ms. Kelly?

MS. KELLY: With -- just a mpment, Your
Honor, I handed forward to the Court the recording
of Ms. Chapman's interview as well; and copies of
Exhibit C which is referred to in my memorandum
which I did not have until I came into the

courtroom, after I came in to the courtroom and was

. waiting.

The problem with petitioner's motion is
that he still:does not meét thé test for DNA |
testing. He must show substantial likelihood of
prevailing on the merits, and he'must show innocence
on a more probable than not basis that the DNA
testing would produce evidence of innocence on a
more probable than not basis.

We still have all the problems with the
evidence handling, we still have -~ the Court still

has no authority to issue a stay any more than it

did on Friday.
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The Supreme Court has never lifted its
order to this Couxt, | |
| If we were talking about credible
evidence the State would take a different position,

but allvthat exists at this stage is inadmissible
hearsay that despite petitioner's claim to the
contrary is not significantly corroborated, and this
is inadmissible hearsay originating from 2 addicts,
meths addicts, who acknow;edge»they were high on
methamphetamine aﬁ the time of the conversations.

. Yes, it is undisputed that Mr. Shinn
came forward and made certain allegations. That
does not make those allegations true. It-does not
even -— they aren't prima facia ~-

THE CQURT: Frankly, és to Mr. Shinn he
even says I don't know if this is true or not.

| That's correct.

Again, I think the Court knows that
time has been tight and I apologize for the delay in
getting my response and the various exhibits to the
Court. I got them to the Court as soon as my
response was -- and to counsel as soon as my
response was finished and as soon as they came in to
my hands I was able to copy them.

One of the things I did not put in my’
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memorandum, and frankly because I ran out of time
and was focused on other things and forgot, but
2 years ago I tried a murder case in this county,

State vs. Covarrubias. It i1s very interesting to me

that there was a defense witness who was named but
never called, Jacob Bachman, who alleged that Robert
Shinn had told him evidence that would prove that
Mr. Covarrubias was trus. Now, in that.case when
Mr. Shinn was contacted he said I don't know
anything about it, Certainly that's something that
causes the State some concern. I think the Court
needs to know that.

The Court does not have anything on it
as yet as I indicated, but it certainly calls Mr.
Shinn's credibility into question;.

Now, Mz, Shinn; if you listen — have
listened to the recording it does appear that he

seems to believe what he said even though he's

saying I don't know if I'm (sic) anything more than

a tweeker meth addict. I have raised a number of
issues why Mr. Shinn's story is not credible in my
memorandum. I think the Court probably just from
its recollection of the trial and knowing what those
allegations are now would recognize that there are

other things that probably counsel and I are not

o35
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even aware of that do not make sense with this story
of Mr. Shinn. And again, this would require there .
having been blood evidence, Frank Hoerner's blood,
somehow planted on petitioner's pants while he’'s
wearing them. That's a fundamental problem with Mr.
Shinn's story. The idea that a bunch of meth
addicts plotted this elaborate scheme in order to
obtain -~ to steal weapons, but then didn't take
anything that night and didn't havé access to the
house until -- and the Court will see in Exhibit C
that.yes, Simone Nelson, Pat Nelson, at least one
other individual are named in some police face
sheets and these are all that remain, the computer
recbrds that remain from visits to the house in 83,
94, 95, but tlhe time period when those names occur
is Febrﬁary and March of 95, almost 2 years after
the mufders. "Clearly this group of people couldn't
plant petitioner's is. Petitioner's motivé existed,
petitioner's lies, they didn't make those ﬁp. The
petitioner did.

The Court will recall there was a real

- estate lady who testified about how petitioner was

going to come up with funds that there was clearly
no way for him tc come up with but for the insurance

proceeds on his wife. Are Mrx. Lininger's --

@oas
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credibility, Certainly all these people are drug
addicts but it‘s my understanding and I have not yet
listened to the Lininger tape either, is
Mr. Lininger offered to take a polygraph.

Counsel says everything has changed -
since Friday the.legal testé have not changed, the

Court's —— and petitioner still does not meet them.

. The Court's authority hasn't changed. What we have

is, and I understand and I frankly sympathize with

couﬁsel, they're philosophical beliefs are what they
are and they clearly believe that it's tantamount to
murder for the State/to execute somebody pursuant to
the death penalty. That's evident in their'argument

that we can't possibly take the chance, that's not

what the legal test is. Says prosecutor says all

these things can't be true, what does that have to
do with the case? Well, what it has to do is
whether the petitioner is entitled to the DNA

testing, whether he can show a substantial

likelihood of success on the merits or on a more

probable than not basis that the test will
demonstxate innocence. Not that this will produce
some evidence of something, just that -- not simply
that they will produée DNA but that that will show

petitioner is innocent.
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Counsel says it's not a down side to
the State if the execution is delayed a few days.
Well, the Court knows realistically that's not what’
we‘ré talking about, that's not what petitioner is
asking for, Petitibner is asking for a stay in the
hopes of postponing the execution for a much longer
period of time, and there's no doubt that petitioner
will go up no matter -- well, if the Court denies it
the petitioner will take this argumenﬁ on up. But
we're not talking just about a few more days.

The Supreme Court hés the authority to
grant a stay if they believe that this evidence is
compelling, but the tfial Court frankly I think has
a better ability to assess the evidence and the --
whether or not petitioner meets the tests rather
than counsel says it's absolutely essential for

justice to be done that this Court order these tests

and grant a stay, the States -- and I understand

that, that is because he is an advocate for
petitioner and believes very strongly in what he's
doing. The State's position is that it will result
in a further denial of justice.

We are 14 yeaxs sinée the trial, The
victims' families have been denied justice for that

long. It is —- he has had 4 personal restraint

@038
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petitions in addition te the direct appeal. Now,
grant it this'is new, I'understand that, but it's
not credible. And we shouldn't -- the Court
shouldn't furﬁher delay matters on inadmissible
incredible evidence. Petitioner said we can't eveﬁ
have a hearing, we don't even have the witness,
Frankly, that sounds to the State like they know
they don't meet the legal test at this point.
Counsel closed by sayiﬁg we can't kill
someone when someone else is saying I committed the

murdexrs and I would point out that is not what we

‘ have at this point. We simply don't have that.

THE COURT: Well, I assume even if we
did havé that that's not enough under case law.
MSJ KELLY: And that is true as well.
Unless the Court has questions? |
' THE COURT: How long are these
interviews of Mr. Liningéf and Ms. Chapman?
MS. KELLY: I believe Mr.-Lininger is

about an hour and Ms. Chapman's interview is 15 or

20 minutes.

THE COURT: Mr. Gombiner, rebuttal?
MR. GOMBINER: Yes, Your Honor.
First, it's true I'm an advocate and

it's true I don't believe in the.death penalty, but

36
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that has nothing to do with my arguments. What I
would point out is the DNA statute does not require
quote, unquote "admissible evidence." It reguires
making a showing that if DNA testing were.performed

and if the results came back then in the manner that

essentially would be most favorable to the

-petitioner; would that create a probability that the

person would be considered innocent.

Now, what I would ask the Court to do

.is consider this, if you take Mr. Shinn's statements

and Mr. Lininger's statements and all the evidence
that the only and solely becauée we have had
1 week -~ less even than a full weekend to develop
any evidence, if DNA testing were performed and the
DNA of any of the people named by Mr. Shinn were
found on items that realisticaily would have to have
been touched by the perpetrator, for example the
bullets found-ih Mr. Hoerner's pocket or the
revolver itself, I think the Court has to ask itself
would it really féel that that evidence wouldn't
make any difference, that that evidence wouldn't do
exactly what the DNA statute is designed to do?
That's the whole point here.

This —- all this amount of making jury

arguments about who's motive it is et cetéra, that's

@040
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not what we're talking about here. We;re talking
about whether or not we have evidence we can test
and if the evidence is tested in light of this neﬁ
evidence that just surfaced and which we have not
even.had é chance to fully ezplore -- not fully
ekxplore, we have not even had a chancé to even begin
to explore it, the only question, the'question is
not even whether or not ultimately is -- not
ultimately we're going to prevail, it's whether or
not we're going to say we're not even going to get
in to this at éll,-we're just going to<let the train
just go right -= Keep rolling right along and have
Mr. Stenson executed and then what -- when we know
we've go£ evidence that could be tested, that's what
we'reAtalking about here. So it's not about my
philosdphg, it's not about Ms. Kelly's philosophy;
it's about the -—- it's essentially a very simple but
importaﬁt issue and you know, I can try to answer
the Court's questions but it's not the fact that Mr
-— I do want to say one thing, the fact that Mr.
Shinn says well, I don't know if it's true or not,
that does not undermine his credibility, that
enhances his credibility. He's not someone who is
coming forward and offering up this big elaborate

theory saying this is what must have happened, he's

doa1
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at pains (sic) to say I'm not sure what happened,
but what's so important is that the person who does
maybe know what happened, he does not say I don't
know anything about this -- you listen to his tape.:
He is clearly someone who knows a lot about the
Darold Stenson case, and someone who admits to doing
all sorts of things at the Stenson home.

‘So, you kndw, maybe I guess I keep
anticipating what the Court will learn so maybe the
Court should learn it, |

But I would like at this point to offer
the exhibits I have had marked. I don't think I
have actually shown them to Ms. Kelly,. maf I
approach, Your Hounor? |

- THE COURT: You may. Ms. Kelly has an
exhibit there as well.

MR. GOMBINER: I have not been able to
examine the contents but I don't think I have any
objection to it any way.

THE COURT: What is Exhibit C?

MS. KELLY: That is the print out from
the computer records of the Sheriff's Department,
because the original records have all been destroyed
at this point dating back to 93, 94, 95. That's the

remaining computer record of law enforcement visits

o4z
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oxr calls to the Dakota Farms property, some of which
mention some of these individuals.

THE COURT: All right.

MS. KELLY: Your Honor, if I could just
maybe go through the exhibits with Ms. Kelly?

THE COURT: You may.

MS. KELLY: The first is the FBI report
from the trial record itself, it is probably already
in the record some place but I'd like it to be gble
to be part of this,

The second exhibit is just something
that Mr. Kerkering prepared which basically outlines
what he learned in the inﬁeétigatidn.b It contains
some argument as well. Essentially it's sort of a
Wwritten version of what I would proffer
Mr. Kerkering would say if he were called as a
witness and he is available if the Court wants to.
hear from him.

And then, the next 5 exhibits are the
criminal record print'outs that we wére able to
obtain for John Lininger, Tanya Chapman, Ennis
Caynor, Simone Nelson and Patxick Nelson.

And then the last 2 exhibits are my
letter to Ms. Kelly of yesterday, and a response

from Pamela Loginsky of today and this regards

141043
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discovery request which I wanted to then have in the
recoxd,

THE COURT: Ms. Kelly?

MS. KELLY: Your Honor, to the extent
EXhibit 2 contains argument and impressions of
Mr. Kerkering, the State would object to that but I
assume that the Court can sort that out.

My understanding is that it contains --

that he spoke to Mr. Lininger and I trust that

‘counsel will correct me if I'm wrong and Mr.

Lininger's ex—wife, perhaps also his mother and
contains statements -- hi; recording of their
information. |

MR. GOMBINER: That's correct except
that he also ~- Mr. Kérkering also spoke to Tonm
Lininger who is Mr. John Lininger's twin brother.

THE COURT: I will consider that and
I'm certain I can sort out.

MR. GOMBINER: I don't think you will
have any difficulty determining what is argument and
what isn't. I will offer those then.

THE COURT: T will admit those with the

- understanding that I will sort out some of the

opinion.

Counsel, my concern is at this point I

o044
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would like to listen to these CD's and review the
exhibits and there's no way I can do that in the
next 35, 45, 55 minutes that we would have until the
close of day.

Thought perhaps we resume at 10-o'c16§k
tomorxrow morning?

MS. KELLY: Your Honor, that would be

fine with the State. The other thing I would say, I

have not marked Ms. Chapiman's CD as an exhibit but

obviously I would be asking that that be considered.
I would also ask that the State be allowed to
supplement, I think Defense probably would like the

opportunity to do well, up until the point where the

Court is (sic) because this is an ongoing situation.

THE COURT: I think that's fine, it
would be -~ frankly, it's my intent to have a ruling

tomorrow.

MR. GOMBINER: I'm sorry to have?

THE COURT: To have a ruling tomorrow
morning.

I understand there's time issues and we
unfortunately had an unfortunate confluence of
difficulties getting this matter heard today

unfortunately.

MS. KELLY: The othexr thing I've
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neglected to address the issue of the blood
evidence, Court's question about the blood evidence.
I'm somewhat behind counsel, but I did locate at

least part of the trial court proceedings where

there was testimony from Michael Grubb and at least

one other, and an FBI agent, and I believe it was

probably —-- although again, I'm a little behind the

curve, probably contains the testimony of the FBI

forensic scientist who may have done the testing.

Additionally, I am aware although I did
not éven have a chance to look for it, that there is
a photograph of Exhibit QA, so that‘might be of
assistance —- | .

THE COURT: 1It's Q18, I think it's 164,
165, those are both of the right knee of the pants
is my understanding.

MS. KELLY: I believe that's correcﬁ.

THE COURT: The left kneé -

MS. KELLY: The Q18 is probably the ~

fHE COURT: Q18 are the pants.

MS. KELLY: I will make copies of the
transcripts and I assume counsel has that already
and provide that to the Court any portion that
appear to relate to the blood evidence.

THE COURT: I can tell you, counsel, I

1046
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did find something on my own. I have my trial notes
which are my handwritten notes that I don't know why
I still have them but I do. Mr. Grubb's testimony
is the testimony that I think is probabiy more
pertinent on the issues of what was tested in.
particular relation to the blood spatter evidence,
and I have notes only.‘ So if that transcript is
available that would be of some benefit to the
Court. |

MR. GOMBINER: And --

MS. KELLY: I'm sorry, go ahead.

MR. GOMBINER: My understanding, I

think I understood the Court's gquestion correctly

- was that you wanted to know if you could tell where

—— when the DNA testing was performed where on the
pants this sample came from?

THE COURT: Yes.

MR. GOMBINER: And my understanding
from everything I have read thus far, there's no
indiqation of where on the pants it came from. Do
the Court's notes say anything --

THE COURT: What I have that I have
found in addition to what I just have been told is
Exhibit 1, is that there is a brief that was filed

in connection with the DNA issue that said there was
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DNA tested from the right knee of Mr. Stenson's
pants,
' MR. GOMBINER: Right.
THE COURT: And then the blood spatter
evidence was mostly on the left side.
MR. GOMBINER: okay} theﬁ maybe —-—
MS. KELLY: And I suspect the Court and

counsel are right, that that's where the DNA testing

was done. The Court had simply asked so I'm trying

to respond to that.

One last p@int that was raised in
counsel's febuttal, it is my understanding, and
again the Court has Mr. Croteau‘; affidévits, but
it's not just for (iﬁaudible) of an alternative
perpetrator, but again the evidence not have been
handled —- I think that's still a major hurdle again
because of the application process.

THE COURT: And those are certainly
some issues that we have not addressed in terms of
the -- I understand Mr. Croteau said the $TR testing
will do low touch DNA testing, and again those are
issues we'll have'to look at.

Obviously that's —— we have not reached

that threshold old yet.

Anything else before we adjourn téday?
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MR. GOMBINER: 10:00 o'clock tomoxrow?

THE COURT: 10:00 o'clock tomorrow and
hopefully that will give me enough time.

MR. GOMBINER: Getting very familiar
with all of Clallam County.

THE COURT: 10:00 o'clock tomorrow

morning.

(O£f the record)

(Court at recess on this matter)

****0****
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