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UNITED STATES COURT OF APPEALS IN AND FOR THE NINTH CIRCUIT 

 

CAL COBURN BROWN,  
 
 
  Petitioner, 

 vs. 

STEVEN SINCLAIR, 

  Respondent. 

Circuit No.  
Dist. Ct. No.  C10-1446-JCC 
 
EMERGENCY MOTION FOR ORDER 
STAYING EXECUTION SET FOR 
SEPTEMBER 10, 2010 AT 12:01 A.M. 
 
THIS IS A CAPITAL CASE AND THE 
EXECUTION IS SCHEDULED TO TAKE 
PLACE IN LESS THAN 7 HOURS

  
 

I. STATEMENT OF THE CASE 

Plaintiff Cal Brown is a prisoner in the Intensive Management Unit at the Washington 

State Penitentiary.  In 1993 he was convicted of aggravated first degree murder by a jury in King 

County Superior Court.   He was sentenced to death in early 1994.  His death sentence was 

affirmed in State v. Brown, 132 Wn.2d 529, 940 P.2d 546 (1997), cert. denied, 523 U.S. 1007 

(1998); In Re Personal Restraint Petition of Brown, 143 Wn.2d 431, 21 P.3d 687 (2001); and in 

Brown v. Uttecht, 530 F.3d 1031 (9th Cir. 2008), cert. denied by Brown v. Sinclair, 129 S.Ct. 

1005, 173 L.Ed.2d 300 (2009).  

On September 3, 2010 he filed a motion in the King County Superior Court arguing that, 

but for his medication, he would be incompetent to be executed.  The trial court denied that 

motion on September 8, 2010.   
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That same day, Brown filed a Motion for Discretionary Review in the Washington State 

Supreme Court.  The Washington State Supreme Court denied review and a stay at 1:48 P.M. 

today.   

Brown immediately filed a habeas petition in the District Court for the Western District 

of Washington.  Judge Coughenour considered that petition and a request for a stay.  All grounds 

advanced in support of Brown’s habeas petition and request for a stay were presented to that 

court. 

II. ARGUMENT 

 The State will likely argue that this application is brought at the 11th hour. In many other 

jurisdictions, when a defendant’s appeals are exhausted, the State is required to bring a motion to 

set an execution date.  See, e.g., United States v. Thompson, 380 F.3d 423, 428-29 (6th Cir. 

2009) (discussing Tennessee’s procedure).  At that time, the defendant can oppose the motion by 

challenging his competency in a more orderly and rationale way.  But in Washington, the State 

takes the position that once any stay is lifted the date of execution is automatically reset pursuant 

to RCW 10.95.160(2).  The State also takes the position that defendant can do nothing to alter 

the time schedule once set.  

The combined effect of the State’s position on the statute and the Washington State 

Supreme Court decisions in In Re Personal Restraint of Benn, 134 Wn.2d 868, 952 P.2d 116 

(1998), which states that these type of claims are premature before an execution is set, and State 

v. Harris, 114 Wn.2d 419, 789 P.2d 60 (1990), which required Brown to initially bring his claim 

in the trial court, make it inevitable that competency issues will be raised very late in the 

proceedings.  And, it is regrettable that, in some cases, this will result in disruption of 

preparations for the execution and more pain and inconvenience to the witnesses to the 

execution.  But the constitutional mandate is clear – no incompetent person may be executed.    
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In bringing this motion, Brown followed the procedures set forth by this Court in State v. Harris, 

supra.   

According to Ford v. Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986) 

and Panetti v. Quarterman, 551 U.S. 930, 127 S.Ct. 2842, 168 L.Ed.2d 662 (2007), a defendant 

about to be executed must only make a threshold showing in order to be entitled to a stay (if 

necessary) and an evidentiary hearing.  And in Ford, the Court held that the Eighth Amendment 

claim at issue [competency for execution] can arise only after the prisoner has been validly 

convicted of a capital crime and sentenced to death 

In Panetti, the Court ruled that the state court's procedures for determining competency 

violated the Eighth and Fourteenth Amendments. Since Panetti met the threshold showing of 

incompetency, under Ford he was entitled to an evidentiary hearing.  551 U.S. at 949-50.  In 

applying Justice Powell's basic standard in Ford, the Court found that the state court failed to 

provide petitioner with a constitutionally adequate opportunity to be heard.  Id.   

In this case, as in Ford and Panetti, the state trial court finding that Brown against Brown 

was reached without affording him an evidentiary hearing to prove what he alleged.  Clearly 

established Supreme Court precedent establishes that resolving an incompetency claim based on 

a paper record falls short of the minimal due process constitutionally required.   

In Thompson v. Bell, 580 F.3d 423 (6th Cir. 2010) the Court held that Tennessee's refusal 

to hold formal evidentiary proceedings in Thompson's case on his competency claim constituted 

an unreasonable application of Ford.  The same is true here.  The state courts refused to hold a 

full evidentiary hearing on Brown’s claims.  

In the district court Brown asked for a stay pursuant to LCR 104(3) and argued that the 

application for stay should be granted in order for Brown to pursue the non-frivolous issues 

raised in the accompanying petition.   
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III. CONCLUSION  

  This Court should grant a stay of execution and set a briefing schedule. 

Respectfully submitted this 9th day of September, 2010:     

/s/Suzanne Lee Elliott  
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 

 
 
 

CERTIFICATE OF SERVICE 
 
 I, SUZANNE LEE ELLIOTT, hereby certify that on September 9, 2010, I filed the 

foregoing document with the Ninth Circuit’s ECF/CM system. I hereby certify that I served one 

copy of the foregoing document by email on ASSISTANT ATTORNEY GENERAL JOHN 

SAMSON. 

 
/s/Suzanne Lee Elliott      
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON  

IN SEATTLE 

 

CAL COBURN BROWN, 

  Petitioner, 

 vs. 

STEVEN SINCLAIR, 

  Respondent. 

Case No.  
 
PETITION UNDER 28 U.S.C. § 2254 FOR 
HABEAS CORPUS 
 
THIS IS A CAPITAL CASE 
EXECUTION SET FOR SEPTEMBER 10, 
2010 AT 12:01 A.M. 

 
Place of Confinement:   Washington State Penitentiary, 1313 North 13th Street, Walla 

Walla WA, 99362, DOC # #998921. 

 Cal Coburn Brown, through his attorney, Suzanne Lee Elliott, petitions this court under 

28 U.S.C. § 2254(d), for a writ of habeas corpus staying his execution, on the ground that his 

execution would violate the Eighth Amendment because, absent psychotropic medications, he 

would be incompetent to be executed. 

In support of this request, petitioner shows the following: 

I. BASIS OF CUSTODY 

In 1993 Brown was convicted of aggravated first degree murder by a jury in King County 

Superior Court.   He was sentenced to death in early 1994.  His death sentence was affirmed in 

State v. Brown, 132 Wn.2d 529, 940 P.2d 546 (1997), cert. denied, 523 U.S. 1007 (1998); In Re 

Personal Restraint Petition of Brown, 143 Wn.2d 431, 21 P.3d 687 (2001); and in Brown v. 
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Uttecht, 530 F.3d 1031 (9th Cir. 2008), cert. denied by Brown v. Sinclair, 129 S.Ct. 1005, 173 

L.Ed.2d 300 (2009). 

II. EVIDENCE PRESENTED IN THE STATE COURT  

The facts of Mr. Brown’s crime have been established for many years and are undisputed.   

 On May 24, 1991, after two days of torture and rape, Mr. Brown murdered Holly Washa 

by stuffing her into a car trunk and slitting her throat.  The Washington State Supreme Court 

described the condition in which authorities discovered her dead body—a condition that is 

horrifying but also vivid evidence of Mr. Brown’s mental illness:  

In addition to the lethal injuries, [authorities] described other trauma to Ms. 
Washa’s body.  Her pubic hair had been shaved.  Her face was severely bruised. 
Both the inside and outside of her vaginal area were bruised. There was also 
bruising around her anus.  The vaginal and anal injuries indicated forcible 
penetration with a hard object . . . . Her nipples showed abrasions and a linear 
pattern of bruising consistent with being whipped by a belt or cord.  Similar 
bruising was found on her inner thigh, which also indicated whipping.  Her feet 
and ankles were covered with bruises consistent with having been restrained.  Her 
chest and abdomen had multiple stab and slicing wounds. An irregular blemish-
like area of red drying on her inner thigh indicated burning. 

State v. Brown, 132 Wn.2d 529, 549, 940 P.2d 546 (1997).   A jury convicted Mr. Brown of 

aggravated murder in the first degree on December 10, 1993, and sentenced him to death a few 

weeks later.  The death sentence was based on a finding that there were no mitigating 

circumstances warranting leniency—a finding based on the prosecutor’s testimony and argument 

debunking Mr. Brown’s lack of mental illness or need for medication to control it, testimony that 

has proved to be untrue as the State of Washington has been medicating Mr. Brown for his 

mental illness since the week after his trial.   

 The procedural history since that time is long and complicated, as is true of virtually 

every capital case.   
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 Most recently, when the Washington Supreme Court lifted its stay of execution after 

rejecting Brown’s arguments regarding this state’s lethal injection protocols, the Department of 

Corrections announced it would execute Mr. Brown on September 10, 2010.  

 Just a week after being sentenced, Mr. Brown was seen by a psychiatrist employed by the 

Washington State Department of Corrections (DOC).  On February 4, Mr. Brown was evaluated 

by Dr. Tim. L. McBath, M.D., a psychiatrist with the Washington State Penitentiary.  Dr. 

McBath described Mr. Brown as cooperative and accessible, but possessing an “elevated energy 

level, being animated and demonstrative in speech” that was “quite rapid and moderately 

pressured.”  See Exhibit B to Motion for Discretionary Review (MDR); Dr. McBath February 3, 

1994 Evaluation, pg. 3.  Dr. McBath concluded that Mr. Brown suffered an Axis I disorder:  

“Probable Bipolar Disorder with history of at least hypomanic and possibly manic episodes.  

Currently exhibiting hypomanic symptoms.” Id. at 4.  As such, Mr. Brown was prescribed 300 

milligrams of lithium three times a day. 

A follow-up evaluation was done three weeks later.  On February, 23, 1994, Mr. Brown 

was seen by Dr. Carl Baum, M.D., another psychiatrist with the Washington State Penitentiary.   

Dr. Baum described Mr. Brown’s speech as being somewhat “pressured” and “hyperverbal”, 

including laughing inappropriately continued prescription of psychotropic medication, 

concluding that “[C]ontinued mental health follow-up and maintenance with psychotropics 

would seem to be warranted.” See Exhibit C to MDR; Dr. Ronald D. Page, PhD, May 4, 1995 

Evaluation, pg. 3.     

At the directive of the Washington State Department of Corrections, Mr. Brown has been 

prescribed psychotropic medication over the last sixteen years.   

Dates Prescribed Psychotropic 
Medication and Dosage 

Feb.3,  1994 – September, 
2003 

Lithium (300 mg) one tablet 
three times a day) 

September 1- 18, 2003 Lithium 300mg (one tablet 
three times a day)  
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September 19 – 30, 2003 Divalproex (aka Depakote) 
500 mg. 

October 2003 Lithium (300 mg) and 
Divalproex (500 mg) 

November 2003 – April 2010 Divalproex  (Depakote) 500 
mg  

 

The diagnosis and prescribed medication as remained unchanged since 1994.  As recent 

as July 16, 2009, Mr. Brown was diagnosed by a DOC physician, Dr. Grubb, as suffering from 

“bipolar disorder, more or less stable” and requiring medication.  See Exhibit D to MDR; Dr. 

David Grubb, M.D. July 16, 2009.    

Pursuant to the procedures outlined in State v. Harris, 114 Wn.2d 419, 789 P.2d 60 

(1990), Brown filed an emergency motion to preclude his execution on the grounds of 

incompetence in the King County Superior Court on September 3, 2010. He presented the 

unrebutted declaration of Dr. George Woods. Dr. George Woods recently conducted an 

evaluation of Mr. Brown, in part, to determine his current competence.  His declarations, which 

are attached as Exhibit E to MDR, state that Mr. Brown’s competence is achieved artificially—

through the use of mood altering psychotropic medication.  But for that medication, which is 

administered by the State, Mr. Brown there is a reasonable likelihood that Mr. Brown would not 

be competent.  In fact, despite being medicated by the DOC continuously for years and years, 

Mr. Brown still shows significant signs of mania.  As a result, his competence has been achieved 

only through the medication that the State has told him to take. 

Dr. Woods rendered his opinion pro bono.   

Judge Sharon Armstrong entered Findings of Fact and Conclusions of Law denying 

Brown’s motion and refused to grant a stay.  Although Brown asked for discovery and a hearing, 

she denied those requests. 
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III. GROUND FOR RELIEF 

 The Eighth Amendment protects against “cruel and unusual punishments.” Brown 

submits that forcible medication into competency violates these provisions.  The facts in support 

of this claim are those set forth above and presented to the Washington State Supreme Court. 

IV. EXHAUSTION 

A federal court may not grant a writ of habeas corpus unless the petitioner has exhausted 

his state court remedies.  See 28 U.S.C. § 2254(b)(1)(A). A petitioner satisfies the exhaustion 

requirement by providing the highest state court with an opportunity to rule on the merits of the 

claim. The State claim need not be identical to the federal claim.  Picard v. Connor, 404 U.S. at 

277-78.  

V. BROWN’S CLAIM IS BASED UPON CLEARLY ESTABLISHED SUPREME 
COURT PRECEDENT WHICH THE WASHINGTON COURTS DID NOT 

REASONABLY APPLY TO HIS CLAIMS 

A federal court may reverse a state court’s decision on the merits only if it was contrary 

to or an unreasonable application of clearly established Supreme Court precedent, or if it was 

based on an unreasonable determination of the facts.  28 U.S.C. § 2254(d). A decision is contrary 

to clearly established federal law if it fails to apply the correct controlling authority. Williams v. 

Taylor, 529 U.S. 362, 413-14 (2000). A decision involves an unreasonable application of federal 

law if the state court identifies the correct governing legal principle but applies that principle to 

the facts of the prisoner’s case in a manner that is “objectively unreasonable.” Lockyer v. 

Andrade, 538 U.S. 63 (2003).  A state court can be “unreasonable in refusing to extend the 

governing legal principle to a context in which the principle should have controlled.”  (emphasis 

added).  Ramdass v. Angelone, 530 U.S. 156, 166 (2000).  Circuit law is “persuasive authority” 

for purposes of determining what law has been clearly established by the Supreme Court. Clark 

v. Murphy, 331 F.3d 1062 (9th Cir.), cert. denied, 540 U.S. 968 (2003).  
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Although the 2254(d) standard is deferential, “[e]ven in the context of federal habeas, 

deference does not imply abandonment or abdication of judicial review. Deference does not by 

definition preclude relief.”  Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).  

The Washington State Supreme Court decision is an unreasonable application of Ford 

because the state courts refused to hold a full evidentiary hearing on Brown’s claims. See 

Thompson v. Bell, 580 F.3d 423 (6th Cir. 2010). 

The Washington State Supreme Court’s decision is “unreasonable in refusing to extend 

the governing legal principle to a context in which the principle should have controlled.” The 

Supreme Court has not squarely addressed whether the Eighth Amendment's prohibition on cruel 

and unusual punishment prohibits rendering a prisoner competent for execution through 

involuntary medication.  But a logical reading of Ford and Panetti requires this Court to 

conclude that the legal principle – it is unconstitutional to execute the incompetent – would 

prohibit the execution of those made artificially or superficially competent via the use of the 

medications.  And, the Supreme Court's repeated recent willingness to deem unconstitutional the 

execution of prisoners who the state previously had a legitimate right to execute – including 

those with mental or developmental deficiencies – supports the claim that Brown cannot be 

medicated into competency. See, e.g., Atkins v. Virginia, 536 U.S. 304 (2002) (prohibiting the 

execution of mentally retarded defendants); Roper v. Simmons, 543 U.S. 551, 563 (2005) 

(applying Atkins to prohibit execution of prisoners who were under eighteen years of age at the 

time of their capital crimes). 

VI.  OTHER REQUIRED ALLEGATIONS 

1. All of the grounds for relief set forth in paragraphs 6-14, above, were previously presented to 

the Supreme Court of Washington.  See paragraphs 2 and 3.   

2. Petitioner has no other appeal or petition now pending in any court on this issue.  

3. Petitioner has been represented by the following attorneys: 
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3.1. Throughout trial court proceedings;  

3.2. On direct appeal to the Washington Court of Appeals; 

3.3. For the petition for review and petition for writ of certiorari from the direct appeal;  

3.4. At various stages of the personal restraint proceedings.  

4. Petitioner has a further sentence of life to be served in California if he is ever released in 

Washington.  There are no challenges pending as to that conviction or sentence.  

5. The petition is timely although it is filed more than one year after the judgment became final.    

VII. PRAYER FOR RELIEF 

WHEREFORE, Petitioner asks that this Court: 

1. Require the State to file an answer to the petition in the form prescribed by Rule 5 of the 

Rules Governing § 2254 Cases in the United States District Court, identifying all state 

proceedings conducted in petitioner’s case, including any which have not been recorded or 

transcribed, and specifically admitting or denying the factual allegations set forth above. 

2. Permit petitioner to respond to the answer. 

3. Require the Washington State Attorney General to bring forth and file with this Court 

accurate and complete copies of all documents and proceedings relating to petitioner’s 

conviction and sentence. 

4. Permit petitioner to utilize the procedures for discovery in FRCP 26-37, to the extent 

necessary to fully develop and identify the facts supporting his petition, and any defenses 

thereto raised by the State’s answer. 

5. Permit petitioner to amend this petition to include any additional claims or allegations not 

presently known to him or his counsel, which are identified or uncovered in the course of 

discovery, investigation, and litigation of this petition. 

6. Conduct an evidentiary hearing to resolve any factual disputes raised by the respondent’s 

answer to this petition, or by petitioner’s response to the answer.  
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7. Order the respondent to stay his imminent execution.  

8. Grant such further relief as may be just.  

 DATED this 9th day of September, 2010. 

    Respectfully submitted: 

/s/Suzanne Lee Elliott     
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
(206) 623-0291 
Fax (206) 623-2186 
Email: suzanne-elliott@msn.com 
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VERIFICATION 

Suzanne Lee Elliott states as follows: 

1. I am the attorney representing Cal Coburn Brown 

2. To avoid unnecessary delay in filing the petition, I am verifying the petition on his behalf.  

See Local Rule W. D. Wash. CR 100(e).   

3. Based on my review of the state court record, I know all of the facts described in the petition 

and verify them to be true. 

 I swear under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

 SIGNED this 9th day of September, 2010, 

 
/s/Suzanne Lee Elliott     
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
(206) 623-0291 
Fax (206) 623-2186 
Email: suzanne-elliott@msn.com 
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__________________________________________________ 

 
 

STATE OF WASHINGTON, 
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v. 
 

CAL COBURN BROWN, 
 

Petitioner. 
 

__________________________________________________ 
__________________________________________________ 

 
 

THIS IS A CAPITAL CASE 
 

__________________________________________________ 
__________________________________________________ 

 
 

REPLY PETITIONER’S MOTION FOR STAY OF EXECUTION AND 
DISCRETIONARY REVIEW OF ORDER DENYING EVIDENTARY HEARING 

RE: COMPETENCY TO BE EXECUTED  
 

__________________________________________________ 
__________________________________________________ 

 
SUZANNE LEE ELLIOTT 

JEFFREY E. ELLIS 
Attorneys for Petitioner 
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A. REPLY ARGUMENTS  

1.  Introduction  

Scott Panetti is alive today because the United States Supreme Court 

directed that he be provided an evidentiary hearing to determine his current 

competency.  If the decision of the trial court in this case is permitted to stand, 

Cal Coburn Brown will be dead tomorrow because his competency was 

determined not only without a hearing, but also without any opportunity to 

rebut the adverse inferences drawn by the trial court. 

The trial court did not view the facts submitted in support of Mr. 

Brown’s petition in the light most favorable to Mr. Brown and then conclude 

that he fell short of the requisite threshold showing.  Instead, as the Findings 

urged by the State and revised by the trial court show, the Court weighed the 

evidence, resolved conflicts, found a Dept. Of Corrections psychological 

“associate” credible and qualified to give an expert opinion, and rejected, at 

least in part, the opinion of the defense expert, Dr. George Woods, an expert 

whose forensic opinion on issues of incompetency has been accepted by state 

and federal courts around the Nation.  Finally, the trial court refused Brown’s 

request to present evidence (in any form) after the Court stated it intended to 

find Dr. Woods’ opinion unsupportable and incredible.      

The simple fact that the trial court found it necessary to make these 

Findings in order to dispose of Mr. Brown’s motion amply demonstrates that 

the trial court erred.   
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2. The Threshold Showing Standard 

According to State v. Harris, 114 Wn.2d 419, 789 P.2d 60 (1990), 

Ford v. Wainwright, 477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986) 

and Panetti v. Quarterman, 551 U.S. 930, 127 S.Ct. 2842, 168 L.Ed.2d 662 

(2007), a defendant about to be executed must only make a threshold showing 

in order to be entitled to a stay (if necessary) and an evidentiary hearing.   

The trial court found that Brown failed to make a substantial showing 

of incompetency, but only after finding facts, resolving disputes in the 

evidence, and by drawing inferences unfavorable to Mr. Brown—inferences 

which the trial court refused to permit Brown to answer or rebut with 

evidence.   As noted earlier, the trial court was instead legally obliged to view 

Brown’s facts as true in measuring whether he met the threshold standard.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106 S.Ct. 2505, 91 

L.Ed.2d 202 (1986).  In determining whether Brown had met his burden, the 

court should have viewed the evidence introduced and all factual inferences 

from that evidence in the light most favorable to the party opposing the 

motion.  Id.  Instead, as urged by the State, the trial court weighed evidence 

from the written documents, including finding the unrebutted declaration of 

Dr. Woods unpersuasive.   

The State’s Response further proves Brown’s point.  The State’s brief 

is largely comprised of facts which Brown has never been permitted to 

investigate, contest, or rebut—none of which were tested at an evidentiary 

hearing.  The State, of course, has every right to prove these facts at a hearing.  
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However, without an evidentiary hearing they cannot be accorded any weight 

in terms of whether Brown has made the requisite, preliminary showing. 

This Court should accept review because the trial court denied Mr. 

Brown the legal process that he was constitutionally due.    

3. The Constitutional Right to an Evidentiary Hearing  

In Panetti, the Court ruled that the state court's procedures for 

determining competency violated the Eighth and Fourteenth Amendments. 

Since Panetti met the threshold showing of incompetency, under Ford he was 

entitled to an evidentiary hearing.  551 U.S. at 949-50.  In applying Justice 

Powell's basic standard in Ford, the Court found that the state court failed to 

provide petitioner with a constitutionally adequate opportunity to be heard.  

Id.   

In this case, as in Ford and Panetti, the trial court finding that Brown 

against Brown was reached without affording him an evidentiary hearing to 

prove what he alleged.  Caselaw firmly establishes that resolving an 

incompetency claim based on a paper record falls short of the minimal due 

process constitutionally required.   

However, it is Justice Thomas’ dissent that is especially illuminating 

for present purposes.  Justice Thomas argued (unsuccessfully) that the State's 

procedures met the minimum due process as required by the Constitution. Id. 

at 970-71.  Frankly, those procedures were far more expansive than what the 

trial court afford Brown in this case.   
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When Panetti asserted he was incompetent he filed two exhibits in 

state court which outlined his mental history from 1981 to 1997.   Id. at 970.  

He did not offer the opinion of an expert, as Brown did.  Id. at 969-70.  

Because these exhibits were merely “preliminary observations” and failed to 

address Panetti's competency at the time of his scheduled execution in 2004, 

Justice Thomas contended that Panetti's claim did not meet the preliminary 

threshold showing of insanity that is required by a Ford claim.   

However, even if Panetti had made the required threshold showing, 

Justice Thomas maintained that the State met minimum due process 

requirements by having a judge consider Panetti's insanity claim and resolve it 

against him.  Id. at 971-72.  Texas law required only an unspecified type of 

hearing, not an evidentiary hearing.  Hence, Thomas concluded that the state 

court operated within the procedural leeway granted by Ford.  

Justice Thomas’ opinion accurately states the facts.  However, his 

legal conclusion is not the law of the land.   

In this case, the state court’s hearing was no different than the hearing 

that Justice Thomas would have found sufficient, but that the majority of the 

United States Supreme Court found was legally insufficient.   

 The trial court in this case was certainly correct that it needed to make 

Findings in order to resolve Mr. Brown’s incompetency claim.  However, the 

trial court was absolutely wrong when it did so without affording Brown a 
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hearing or even an opportunity to address or rebut the inferences drawn by the 

Court from the historical record.   

 Mr. Brown freely acknowledges that this motion was filed on the eve 

of his execution.  Without access to funds with only 30 days to proceed, 

Brown was able to obtain pro bono expert assistance; conduct a psychiatric 

evaluation; and submit an opinion to the trial court.  The fact that this claim 

comes at the “last minute” only identifies the nature of the claim.  These 

claims are always filed at the last minute.  However, that does not justify 

dispensing with due process. Instead, it requires due process.    

B. CONCLUSION 

Following remand, an evidentiary hearing was held in Scott Panetti’s 

case.  The trial court judge concluded, after seeing and hearing the witnesses, 

that Panetti was competent.   

The State should certainly have an opportunity to convince the trial 

court that Brown is competent like Panetti.  However, Brown should have an 

opportunity to present his own evidence supporting the opposite conclusion.   

Sanctioning Mr. Brown’s execution by finding that the threshold 

standard was not met after resolving factual disputes and making credibility 

determinations from a paper record—a record which Brown was not permitted 

to supplement and where the trial court took judicial notice of facts 

unfavorable to Brown falls far short of the Constitutional standard.  

Even in his last moments, Mr. Brown should still be entitled to the 

protections of our Constitutions.   
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As the Ford court held, when the Constitution renders the fact or 

timing of his execution contingent upon establishment of a further fact, then 

that fact must be determined with the “high regard for truth that befits a 

decision affecting the life or death of a human being.” “Thus, the 

ascertainment of a prisoner’s sanity as a predicate to lawful execution calls for 

no less stringent standards than those demanded in any other aspect of a 

capital proceeding.”  477 U. S. at 411-412. 

Because the proceeding below fell short of that standard this Court 

should grant a stay and grant discretionary review.  

 
   
 
Respectfully submitted, 

 

/s/Jeffrey E. Ellis     
Jeffrey E. Ellis 
WSBA 17139 
/s/Suzanne Lee Elliott    
Suzanne Lee Elliott 
WSBA No. 12634 
Suite 1300 Hoge Building 
705 Second Ave. 
Seattle, WA 98104 
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CERTIFICATE OF SERVICE BY MAIL 

I declare under penalty of perjury that on September 9, 2010 I served 

this document via email on: 

Mr. Jim Whisman  
King County Prosecuting Attorneys Office 

516 Third Ave. Suite 554 
Seattle WA 98104-2362 

Email: Jim.Whisman@kingcounty.gov 
 

 

/s/Suzanne Lee Elliott     
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

 

CAL COBURN BROWN, 
 
  Petitioner, 

 vs. 

STEVEN SINCLAIR, 

  Respondent. 

No.  
 
BROWN’S EMERGENCY MOTION FOR 
ORDER STAYING SEPTEMBER 10, 2010, 
12:01 A.M. EXECUTION 

 
THIS IS A CAPITAL CASE  
 
NOTED FOR: SEPTEMBER 9, 2010 
ORAL ARGUMENT REQUESTED 

 
 Petitioner Cal Coburn Brown, by and through his counsel, Suzanne Lee Elliott and 

Gilbert H. Levy, hereby moves this Court for an order staying his execution scheduled for 

September 10, 2010 at 12:01 a.m. 

Respectfully submitted this 9th day of September, 2010. 

    

/s/Suzanne Lee Elliott  
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

CAL COBURN BROWN, 

  Petitioner, 

 vs. 

STEVEN SINCLAIR, 

  Respondent. 

No.

BRIEF IN SUPPORT OF BROWN’S 
EMERGENCY MOTION FOR ORDER 
STAYING SEPTEMBER 10, 2010 12:01 
A.M. EXECUTION PURSUANT TO LR 
104(3)

THIS IS A CAPITAL CASE

NOTED FOR SEPTEMBER 9, 2010 
ORAL ARGUMENT REQUESTED  

I. STATEMENT OF THE CASE 

Petitioner Cal Brown is a prisoner in the Intensive Management Unit at the Washington 

State Penitentiary.  In 1993 he was convicted of aggravated first degree murder by a jury in King 

County Superior Court.   He was sentenced to death in early 1994.  His death sentence was 

affirmed in State v. Brown, 132 Wn.2d 529, 940 P.2d 546 (1997), cert. denied, 523 U.S. 1007 

(1998);In Re Personal Restraint Petition of Brown, 143 Wn.2d 431, 21 P.3d 687 (2001); and in 

Brown v. Uttecht, 530 F.3d 1031 (9th Cir. 2008), cert. denied by Brown v. Sinclair, 129 S.Ct. 

1005, 173 L.Ed.2d 300 (2009).
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On September 3, 2010 he filed a motion in the King County Superior Court arguing that, 

but for his medication, he would be incompetent to be executed.  The trial court denied that 

motion on September 8, 2010.   

That same day, Brown filed a Motion for Discretionary Review in the Washington State 

Supreme Court.   AS OF THE FILING OF THIS MOTION, THAT MATTER IS STILL 

PENDING IN THE WASHINGTON STATE SUPREME COURT. 

II. ARGUMENT

 According to Ford v. Wainwright, 477 U.S. 399 (1986) and Panetti v. Quarterman, 551 

U.S. 930 (2007), a defendant about to be executed must only make a threshold showing in order 

to be entitled to a stay (if necessary) and an evidentiary hearing.  And in Ford, the Court held 

that the Eighth Amendment claim at issue [competency for execution] can arise only after the 

prisoner has been validly convicted of a capital crime and sentenced to death. 

In Panetti, the Court ruled that the state court’s procedures for determining competency 

violated the Eighth and Fourteenth Amendments. Since Panetti met the threshold showing of 

incompetency, under Ford he was entitled to an evidentiary hearing.  551 U.S. at 949-50.  In 

applying Justice Powell’s basic standard in Ford, the Court found that the state court failed to 

provide petitioner with a constitutionally adequate opportunity to be heard.Id.

In this case, as in Ford andPanetti, the trial court finding against Brown was reached 

without affording him an evidentiary hearing to prove the claims he alleged.  Caselaw firmly 

establishes that resolving an incompetency claim based on a paper record falls short of the 

minimal due process constitutionally required.   

In Thompson v. Bell, 580 F.3d 423 (6th Cir. 2010), the Court held that Tennessee’s refusal 

to hold formal evidentiary proceedings in Thompson’s case on his competency claim constituted 

an unreasonable application of Ford.  The same is true here.  The state courts refused to hold a 

full evidentiary hearing on Brown’s claims.  
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Pursuant to CR 104(3), this application for stay should be granted in order for Brown to 

pursue the non-frivolous issues raised in the accompanying petition.

III. CONCLUSION  

 This Court should grant the stay and set a status conference for the parties to discuss 

scheduling further discovery and factual development.  

Respectfully submitted this 9th day of September, 2010:     

/s/Suzanne Lee Elliott  
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 

CERTIFICATE OF SERVICE 

 I, SUZANNE LEE ELLIOTT, hereby certify that on September 9, 2010, I filed the 

foregoing document with the United States District Court’s Electronic Case Filing (CM/ECF) 

system. I hereby certify that I served one copy of the foregoing document by email on 

ASSISTANT ATTORNEY GENERAL John Samson. 

/s/Suzanne Lee Elliott     
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 
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The Honorable John C. Coughenour
 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE  

 

CAL COBURN BROWN, 

  Petitioner, 

 vs. 

STEPHEN C. SINCLAIR, 

  Respondent. 

No. C05-00319LRS 
 
THIS IS A CAPITAL CASE 
 
[PROPOSED] EMERGENCY 
ORDER STAYING SEPTEMBER 
10, 2010, 12:01 A.M. EXECUTION 
OF CAL COBURN BROWN 

  

 
This Court, having reviewed the Emergency Motion to Stay the 

Execution of Cal Coburn Brown and the response by Sinclair hereby 

ORDERS: 

The Superintendent of the Washington State Penitentiary is ordered and 

commanded to refrain from executing Cal Coburn Brown until such time as 

this Court rules his pending petition.   The Clerk of the Court shall 

immediately notify counsel for Respondent of this order.  Counsel for 

Respondent is directed to promptly notify Mr. Sinclair that this Court has 

stayed Mr. Brown’s execution.  
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 DATED this 9th day of September, 2010. 
 
 

       
The Honorable John C. Coughenour 
United States District Court Judge 
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The Honorable John C. Coughenour
 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON AT SEATTLE  

 

CAL COBURN BROWN, 

  Petitioner, 

 vs. 

STEPHEN C. SINCLAIR, 

  Respondent. 

No. CV10-1446-JCC 
 
THIS IS A CAPITAL CASE  
 
REPLY RE: PETITION FOR WRIT 
OF HABEAS CORPUS  

  

 
 The Washington State Supreme Court denied review just a few minutes  
 
ago.  See Exhibit 1. 

 
In Panetti v. Quarterman, 551 U.S. 930 (2007), the Court ruled that the 

state court's procedures for determining competency violated the Eighth and 

Fourteenth Amendments. Since Panetti met the threshold showing of 

incompetency, under Ford he was entitled to an evidentiary hearing.  551 

U.S. at 949-50.  In applying Justice Powell's basic standard in Ford v. 

Wainwright, 477 U.S. 399 (1986), the Court found that the state court failed 
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to provide petitioner with a constitutionally adequate opportunity to be heard.  

Id.   

In this case, as in Ford and Panetti, the trial court finding against 

Brown was reached without affording him an evidentiary hearing to prove 

what he alleged. Clearly established law firmly establishes that resolving an 

incompetency claim based on a paper record falls short of the minimal due 

process constitutionally required.   

However, it is Justice Thomas’s dissent that is especially illuminating 

for present purposes.  Justice Thomas argued (unsuccessfully) that the State's 

procedures met the minimum due process as required by the Constitution. Id. 

at 970-71.  Frankly, those procedures were far more expansive than what the 

trial court afforded Brown in this case.   

When Panetti asserted he was incompetent he filed two exhibits in state 

court which outlined his mental history from 1981 to 1997.   Id. at 970.  He 

did not offer the opinion of an expert, as Brown did.  Id. at 969-70.  Because 

these exhibits were merely “preliminary observations” and failed to address 

Panetti's competency at the time of his scheduled execution in 2004, Justice 

Thomas contended that Panetti's claim did not meet the preliminary threshold 

showing of insanity that is required by a Ford claim.   
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However, even if Panetti had made the required threshold showing, 

Justice Thomas maintained that the State met minimum due process 

requirements by having a judge consider Panetti's insanity claim and resolve it 

against him.  Id. at 971-72.  Texas law required only an unspecified type of 

hearing, not an evidentiary hearing.  Hence, Thomas concluded that the state 

court operated within the procedural leeway granted by Ford.  

Justice Thomas’s opinion accurately states the facts.  However, his 

legal conclusion is not the law of the land.   

In this case, the state court’s hearing was no different than the hearing 

that Justice Thomas would have found sufficient, but that the majority of the 

United States Supreme Court found was legally insufficient.   

 The trial court in this case was certainly correct that it needed to make 

Findings in order to resolve Mr. Brown’s incompetency claim.  However, the 

trial court was absolutely wrong when it did so without affording Brown a 

hearing or even an opportunity to address or rebut the inferences drawn by the 

Court from the historical record.   

 Mr. Brown freely acknowledges that this motion was filed on the eve of 

his execution.  Without access to funds with only 30 days to proceed, Brown 

was able to obtain pro bono expert assistance, conduct a psychiatric 

evaluation, and submit an opinion to the trial court.  The fact that this claim 
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comes at the “last minute” only identifies the nature of the claim.  These 

claims are always filed at the last minute.  However, that does not justify 

dispensing with due process. Instead, it requires due process.    

 
 DATED this 9th day of September, 2010. 
 

/s/Suzanne Lee Elliott  
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
Email: suzanne-elliott@msn.com 

 
 
 
 
 

CERTIFICATE OF SERVICE 
 
 I, SUZANNE LEE ELLIOTT, hereby certify that on September 9, 

2010, I filed the foregoing document with the United States District Court’s 

Electronic Case Filing (CM/ECF) system. I hereby certify that I served one 

copy of the foregoing document by email on ASSISTANT ATTORNEY 

GENERAL JOHN SAMSON. 

 
/s/Suzanne Lee Elliott     
Law Office of Suzanne Lee Elliott 
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
Phone: (206) 623-0291 
Fax: (206) 623-2186 
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Email: suzanne-elliott@msn.com 
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Honorable John C. Coughenour

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

CAL COBURN BROWN,
 
                          Petitioner, 

          v.

STEPHEN SINCLAIR,

                          Respondent.

C10-1446-JCC

ORDER

This matter comes before the Court upon a petition for writ of habeas corpus. (Dkt. No. 2).

Petitioner Cal Coburn Brown asks this Court to stay his pending execution, currently scheduled for

tomorrow, September 10, 2010, at 12:01 a.m. Respondent Stephen Sinclair, the prison warden charged

with the responsibility of supervising the execution, opposes Petitioner’s request. (Dkt. No. 3). Having

reviewed the parties’ briefing and the relevant exhibits and declarations, the Court hereby DENIES the

petition for the reasons explained below.
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1The Washington State Supreme Court unanimously affirmed the King County Superior Court in an order issued
September 9, 2010. (Dkt. No. 5-1 at 2).
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I. BACKGROUND

Petitioner killed Holly Washa on May 24, 1991. A Washington State jury convicted him of

aggravated murder in the first degree in December 1993, and sentenced him to death in January 1994.

The conviction and sentence became final in January 2009, after a lengthy appeals process that included

argument before the United States Supreme Court. See Brown v. Uttrecht, 530 F.3d 1031 (9th Cir. 2008)

(describing procedural history). 

Since his conviction and sentence became final, Petitioner has raised two claims before this

Court, arguing first, that state execution protocols constitute cruel and unusual punishment in violation of

the Eighth Amendment, and second, that the Constitution forbids Washington State from executing him

because he would be mentally incompetent without the use of certain medications to treat his mental-

health issues. This Court denied his petition for relief with respect to the first theory in an order issued on

August 31, 2010. (Brown v. Vail, C09-5101, Dkt. No. 53). This Court also denies his petition for relief

with respect to the second theory today. In so doing, the Court upholds the judgment of the King County

Superior Court, which denied Petitioner’s request for relief on the second theory on September 8, 2010.

(Dkt. No. 1 at 29–39).1

II. RELEVANT FACTS

Petitioner has been prescribed different medications to treat underlying mental-health problems

since he was incarcerated in 1994. These medications have included lithium and depakote, and the

mental-health problems have included diagnoses of antisocial personality disorder and probable bipolar

disorder. (McBath Report 4 (Dkt. No. 1 at 41)). Petitioner nowhere expressly alleges that he has taken

these medications against his will, nor does he offer evidence to suggest as much.

Petitioner was recently examined by Dr. George Woods, a psychiatrist. Dr. Woods diagnosed

Petitioner as suffering from bipolar disorder. He also concluded, within a reasonable degree of medical
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certainty, that a “reasonable likelihood” exists that Petitioner would suffer from “symptoms of mood

disruption, including mania and depression,” if he were to stop taking his medications. According to Dr.

Woods, these possible mood disruptions “may impair his capacity to rationally understand the reason for

his execution due to his severe mental illness.” (Woods Report 9 (Dkt. No. 1 at 60)). 

III. LEGAL STANDARD

This petition for writ of habeas corpus is governed by the Antiterrorism and Effective Death

Penalty Act of 1996, codified in relevant part at 28 U.S.C. § 2254. Under the Act’s provisions, this

Court cannot grant habeas relief to any person in the custody of Washington State unless the

proceedings in the Washington State judicial system “resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly established federal law, as determined by the Supreme

Court of the United States; or resulted in a decision that was based on an unreasonable determination of

the facts in light of the evidence presented in the state-court proceeding.” 28 U.S.C. § 2254(d)(1)–(2).

The decision of a state court can be contrary to clearly established federal law in one of two ways:

It can arrive at a conclusion opposite to that reached by the Supreme Court on a question of law, or it can

confront facts that are materially indistinguishable from a relevant Supreme Court precedent and arrive at

an opposite result. Williams v. Taylor, 529 U.S. 362, 405 (2000). The phrase “clearly established federal

law” refers to “the holdings, as opposed to the dicta” of the Supreme Court’s decisions. Id. at 412. The

determination of a state court may be set aside under this standard if, under clearly established federal

law, the state court was unreasonable in refusing to extend the governing legal principle to a context in

which the principle should have controlled. Ramdass v. Angelone, 530 U.S. 156, 166 (2000). A state-

court decision is an unreasonable application of federal law if the evidence is “too powerful to conclude

anything but the contrary” of the conclusion reached by the state court. Edwards v. Lamarque, 475 F.3d

1121, 1126 (9th Cir. 2007). It does not suffice on habeas review that reasonable minds might disagree

about the state court’s decision. Rice v. Collins, 546 U.S. 333, 341–42 (2006).
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IV. RELEVANT LAW

“[T]he Eighth Amendment prohibits a state from carrying out a sentence of death upon a

prisoner who is insane.” Ford v. Wainwright, 477 U.S. 399, 410–11. For the purposes of the Eighth

Amendment, a condemned prisoner is competent to be executed if he “perceives the connection between

his crime and his punishment.” Id. at 422 (Powell, J., concurring). The Eighth Amendment therefore

forbids the execution of a prisoner “whose mental illness prevents him from comprehending the reasons

for the penalty or its implications.” Id. at 417 (Marshall, J., for a plurality). 

If a prisoner makes a substantial showing of incompetency, he is entitled to a “fair hearing” that

includes an “opportunity to be heard.” Panetti v. Quarterman, 551 U.S. 930, 948 (2007) (citing Ford,

477 U.S. at 424 (Powell, J., concurring)). Under this standard, “a constitutionally acceptable procedure

may be far less formal than a trial.” Id. at 950.

V. DISCUSSION

Petitioner’s claims fail for several reasons. First, the United States Supreme Court has never held

that the Eighth Amendment forbids a state from executing a prisoner whose competence depends upon

his long-standing use of medications to treat mental-health problems. The Antiterrorism and Effective

Death Penalty Act therefore precludes relief, because a federal court can grant a state prisoner a writ of

habeas corpus only if the decision of the state court was “contrary to, or involved an unreasonable

application of, clearly established federal law, as determined by the Supreme Court of the United

States[.]” 28 U.S.C. § 2254(d)(1) (emphasis added). Petitioner argues that a “logical reading” of

Supreme Court precedent mandates the conclusion that the Eighth Amendment “prohibits the execution

of those made artificially or superficially competent via the use of medications.” (Petition 6 (Dkt. No.

1)). A logical reading mandates no such thing: Petitioner has medicated the effects of his mental-health

problems ever since he was incarcerated, presumably to improve his own quality of life. He has lived for

the past two decades under the effects of medication, and now argues that he would be incompetent
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except for the effects of the medication. It is undisputed that Petitioner is competent to be executed

today. The direct precedent of the United States Supreme Court requires no more. 

Second, the state courts provided Petitioner with adequate process at which to litigate this issue.

Petitioner filed a request for relief with the King County Superior Court on September 3, 2010. The trial

court heard argument on the issue and considered the parties’ proffered evidence. (Findings and

Conclusions 2 (Dkt. No. 1 at 30)). The court considered the report of Dr. Woods, and gave his findings

their due weight. The court concluded that Petitioner had failed to make a substantial showing of

incompetency and therefore denied his motion for a stay of his execution. Because Petitioner was

provided with a “fair hearing” that included an “opportunity to be heard,” the state courts complied with

the requirements of the Eighth Amendment. See Panetti v. Quarterman, 551 U.S. 930, 948 (2007)

(citing Ford, 477 U.S. at 424 (Powell, J., concurring)).

Third, Petitioner has failed to demonstrate that the state court unreasonably applied Supreme

Court precedent when it concluded that he had failed to make a substantial showing of incompetence.

Petitioner relied on the report of Dr. Woods to substantiate his claim, but the report offers nothing more

than conjecture, possibility, and hypothesis. Most importantly, Dr. Woods nowhere concludes that

Petitioner is currently incompetent to be executed. He nowhere argues that Petitioner cannot understand

the rational connection between the murder of Holly Washa and his execution. Dr. Woods only

concludes that there exists “a reasonable likelihood” that Petitioner would suffer from “mood

disruption” if he stopped taking his medications. Dr. Woods then argues that these possible mood

disruptions “may impair [Petitioner’s] capacity to rationally understand the reason for his execution due

to his severe mental illness.” (Woods Report 9 (Dkt. No. 1 at 60)). In other words, Petitioner might

suffer mood disorders, and these mood disorders might impair his understanding, but these

consequences follow only if Petitioner were to stop taking his medications. Given that the state court

was offered only such speculation, this Court cannot conclude that it unreasonably applied federal law.

Case 2:10-cv-01446-JCC   Document 7    Filed 09/09/10   Page 5 of 6

App. 000089App. 000089

Case: 10-35798     09/09/2010     Page: 90 of 91      ID: 7468984     DktEntry: 2-2



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
ORDER, C10-1446-JCC 
Page 6

Such speculation cannot satisfy the requirement that a prisoner make a substantial showing of

incompetence before being afforded a hearing. One thing is certain: Petitioner can today “perceive the

connection between his crime and his punishment[.]” Ford, 477 U.S. at 422 (Powell, J., concurring).

Because Petitioner offered only speculation, this Court cannot conclude that the decision of the King

County Superior Court to deny him a further evidentiary hearing was “an unreasonable determination of

the facts in light of the evidence presented in the state-court proceeding.” 28 U.S.C. § 2254(d)(2).

V. CONCLUSION

For the foregoing reasons, the Court hereby DENIES the petition for writ of habeas corpus.

SO ORDERED this 9th day of September, 2010.

                                           A
JOHN C. COUGHENOUR
United States District Judge
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