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(i) Facts Showing the Existence and Natur e of the Claimed Emergency

On March 9, 2011, the district court granted the government’s motion for a
competency hearing under 18 U.S.C. § 4241, over defense objections to the
competency proceedings as premature and as potentially unduly interfering with the
development of the attorney-client relationship. The district court indicated that,
prior to the competency hearing, it would exerciseitsauthority under 88§ 4241(b) and
4247(b) to order a psychiatric or psychological examination of Mr. Loughner. The
district court acknowledged the defense interest in maintaining ready access to the
defendant but did not resolve the logistics of the competency examination on March
9.

The parties subsequently met, but ultimately submitted separate proposals for
the logistics and procedures to apply to the § 4241(b) examination. The defense
vigorously argued that Mr. Loughner should be allowed to remain at USP Tucson,
and urged appointment of anindependent competency examiner by thedistrict court.
The government, in an about-face from its position on March 9, when it had
advocated commitment to the federal pretrial facility in San Diego, urged that
Mr. Loughner be transferred to Springfield, Missouri. The government's reason for
picking alocationin Missouri wasitsview that the Medical Referral Center therewas

the “most suitable facility” for BOP examiners to conduct an evaluation.
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The defense also requested:

. Fifth Amendment protection of any statements obtained during the
examination, pursuant to Estelle v. Smith, 451 U.S. 454 (1981);

. advance notice of any proposed testing instruments,

. the presence of defense counsel via live video feed at the court-compelled
examination; and

. avideotape recording of court-appointed experts that would be provided only
to defense counsel. (Doc. 159 at 4-6.)

These requests were made in order to safeguard Mr. Loughner’s constitutional
rights—which could otherwise beirretrievably |ost were this case to proceed beyond
competency proceedings.

On March 21, the district court rejected the defense requests and issued an
order providing the government with much more than even it had asked for.t In an
unprecedented infringement on the Fifth and Sixth Amendment rights of an
individual charged with capital crimes, the district court ordered that (1)
Mr. Loughner becommitted to Medical Referral Center (MRC) Springfield, Missouri,
so that the Department of Justice (DOJ), through its Bureau of Prisons, would
conduct the examination, rather than anindependent, court-appointed examiner—and
thus granting the DOJ unlimited access to the defendant; (2) that videotaped

recordings of the compelled psychiatric examination of Jared Loughner be provided

A copy of the order is attached hereto as Exhibit A.
4
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to government counsel; and (3) any defense psychiatric examination conducted to
determine competency to stand trial be conducted at the Springfield BOP facility, be
videotaped and that those videotapes be provided to government counsel; and See
Order Re: Competency Exam, filed March 21, 2001, pp. 5-6, 14, and 6.2 Thedistrict
court rejected the defense request for an order protecting the use of the examination,
and limiting access to video recordings to defense counsel. See Order at p. 5 (“The
numerous other requests made on behalf of the defendant concerning the manner and
protocol for conducting the competency examination have been considered by the
Court and found wanting, and are DENIED.”) Thedistrict court’s order, providing
unlimited prosecutorial access to the examinations by the defense as well as by the
BOP of thisseriously mentally ill young man and imposing unprecedented limitations
on the work of the defense, violates the Fifth and Sixth Amendments.

On March 22, 2011, the defense filed with the district court an emergency
motion to stay the March 21 order and to reconsider its rulings, and aso provided
notice of itsintent to seek appellate review.2 Defense counsel contacted the district

court and was informed by the district court’s clerk that the government advised it

2 Thedistrict court al so apparently directed the defense eval uator to provideawritten
report, lodged with the district court by May 11, 2011.

*The emergency motion isattached hereto as Exhibit B. The government’ sresponse,
filed on March 23, is attached hereto as Exhibit C.

5
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would take three to four days to arrange the transfer. Counsel also contacted the
government, notified the government of itsintent on March 22, and wasinformed by
government counsel that there would be sufficient time for the court to consider the
motion prior to Mr. Loughner’s physical transfer to Springfield, Missouri.

Inthe morning of March 23, defense counsel attempted to contact government
counsel via telephone concerning scheduling matters, but was unable to reach
government counsel. Defense counsel |eft avoicemail message and sent an email to
government counsel, and continued in their effortsto prepare an emergency motion
for stay pending appeal tothisCourt. At approximately 11:40 A.M., defense counsel
received an email from government counsel stating that Mr. Loughner “left Tucson
about two hours ago on aplaneto Springfield.” Later that day, the defense filed an

emergency petition for writ of mandamus with this Court, In re L oughner, Case No.

11-70828, seeking Mr. Loughner's return to Tucson and a stay of the order,
substantially similar relief to that sought herein.

The district court did not rule on the defense’ s emergency motion to stay and
reconsider on March 23,

On March 24, the district court denied the request to stay and motion to

reconsider. See Order of March 24,2011.2 Intheinterest of properly preserving all

“The March 24 Order is attached hereto as Exhibit D.
6
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remedies, the defense now files this emergency motion to stay all further execution
of thedistrict court’s Order re: Competency Exam. Defense counsel was advised on
March 24 by a psychologist a8 MRC Springfield that Mr. Loughner’s competency
evaluation and videotaping thereof had already begun, pursuant to the terms of the
district court’s order.

The emergency nature of this motion has become aggravated due to the
government’s relocation of Mr. Loughner to the facility in Springfield, Missouri.
While defense counsel could readily accessMr. Loughner to inform him of emergent
developments in his case (such as the issuance of the district court’s commitment
order) within a calendar day when he was in Tucson, this is no longer possible.
Visiting Mr. Loughner in Springfield, Missouri, cannot be accomplished in one day
given the distance, time difference, and truncated visiting hours of thefacility. This
change places area and severe burden on the attorney-client relationship, which is
necessarily founded on trust and the ability of counsel to inform and advise
Mr. Loughner in atimely manner. That burden is aggravated by counsel’ s present
inability to confer with and inform Mr. Loughner of developmentsin his casein a
timely manner. Theresulting consequenceisthat national televisionandradio, rather
than hisattorneys, will become Mr. Loughner’ s primary source of timely information

about developments his case, thus exacerbating counsel’ s ability to form atrusting
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relationship with Mr. Loughner and preventing Mr. Loughner from receiving timely
advice on matters essential to the preservation of hisrights.
(i) When and How Counsel for theOther Parties\WereNotified and Whether

They Have Been Served with the Motion: Or, If Not Notified and Served,
Why That Was Not Done:

Counsel for Mr. Loughner have notified counsel for the government viaemail
that the instant emergency motion would be filed. Counsel for the government will

be presented with this motion by electronic mail.

(iv) Relief Requested:

Mr. Loughner requests that this Court enter an order staying all further
implementation of thedistrict court’ sMarch 21 Order Re: Competency Exam pending
theinstant appeal. Specifically, he seeksimmediate relief from the commitment and
performance of the competency exam under thechallenged conditions, which defense
counsel has reason to believe isimminent, or may have already commenced. The
district court’s March 21 order asserted that time was of the essence; it is believed
that the BOP employees may be expediting their proceedings under that direction.
See Order a 5. However, there is absolutely no basis, stated or otherwise, for the
order’sassertion. Thefollowing provisions of the order, which fall into three main
categories, arethe subject of theinstant appeal: (1) thecommitment of Mr. Loughner

toaBOPfacility in Springfield, Missouri, for the competency eval uation despite the
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likely interference with the attorney-client relationship and “free access’ to counsel
under 18 U.S.C. § 3005 and the statutory directive in 18 U.S.C. § 4247(b) that the
examination occur in the suitable facility “closest” to the district court, which would
be USP Tucson; (2) the requirements concerning any independent examination the
defensechoosesto conduct, which order (a) that such examination belimitedin scope
and subject to mandatory video recording; (b) that the recording of the defense-
Initiated examination be provided to the prosecution; and (c) that thedefense-retained
examiner be compelled to preparea“formal written report” containing his*opinions
and conclusions’ and lodge that report with the district court and government
counsel; and (3) the requirements concerning the court-compelled competency
evaluation, which (a) mandate video recording but prohibit the presence of defense
counsel by livevideo feed and (b) requireimmediate provision of therecording to the
government without any restrictionsor limitations on use; and. These exceptionally
invasive and unlawful provisions, with the exception of transfer to Springfield, were
Imposed sua sponte; they were not even requested by the government.

Mr. Loughner seeks an immediate stay of the district court’s order pending
appellate review of these unprecedented impositions on his constitutional and

statutory rights. A stay would serve the purpose of preserving the status quo and is
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necessary to prevent the irreparable harm likely to result from the impending
implementation of the order.

(v) Whether All Grounds of Relief Were Submitted to the District Court:

The substantiveissues have been submitted to thedistrict court. On March 22,
2011, the defense filed with the district court an emergency motion for stay of the
order and motion for reconsideration. The legal arguments and relief sought by the
motion were substantially the same asthosein the instant petition. Theissues have
al so been submitted in the Emergency Petition for Writ of Mandamusfiled on March

23 with this Court, in In re Loughner, Case No. 11-70828. On March 24, 2011, the

district court denied the requested stay and motion for reconsideration. Fed. R. App.
P. 8(a)(2). As the provisions of the challenged Order are already being carried
out—the government has taken custody of Mr. Loughner and physically transferred
him to the MRC in Springfield, Missouri, the competency evauation under the
flawed procedures have already begun, and the district court denied the motion—the
district court has “failed to afford the relief requested,” necessitating the instant

request. See Fed. R. App. 8(a)(2).

10
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(vi) Bail Status
Mr. Loughner, to defense counsel’ s best knowledge, is presently in custody at
MRC Springfield, located at 1900 W. Sunshine St, Springfield, Missouri 65807 (Tel.:
417-837-1717).
Respectfully submitted,

/s Judy Clarke
DATED: March 24, 2011

Judy Clarke

Clarke and Rice, APC

1010 2nd Avenue, Suite 1800
San Diego, CA 92101

(619) 308-8484

Mark Fleming

Law Office of Mark Fleming
1350 Columbia Street, #600
San Diego, CA 92101

(619) 794-0220

Reuben Camper Cahn

Federal Defenders of San Diego, Inc.
225 Broadway, Suite 900

San Diego, CA 92101

(619) 234-8467

Attorneys for Defendant-A ppellant
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STATEMENT OF FACTSAND MEMORANDUM OF LAW AND POINTS
AND AUTHORITIESIN SUPPORT OF
EMERGENCY MOTION FOR STAY PENDING APPEAL OF
ORDER RE: COMPETENCY EXAM

STATEMENT OF FACTS

At issue here are the March 21, 2011, commitment order and procedures
designated by the district court for holding a competency examination. On March 9
2011, thedistrict court ordered a competency evaluation, granting the government’s
motion for acompetency hearing under 18 U.S.C. § 4241, over defense objectionsto
the competency proceedings as premature and as potentially unduly interfering with
the devel opment of the attorney-client relationship. Thedistrict court indicated that,
prior to the competency hearing, it would exerciseitsauthority under 88 4241(b) and
4247(b) to order a psychiatric or psychological examination of Mr. Loughner. The
logistics of the examination, however, were not resolved on March 9.

There was some discussion at the March 9 hearing about the location for the
examination. The district court indicated its concern that the disruption to Mr.
Loughner and his ability to consult with counsel be kept to a minimum. The
government indicated that a psychiatric visit likely could be conducted at USP
Tucson:

THE COURT: Can it be done here?
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MR. KLEINDIENST:  In Tucson?

THE COURT: Can it be done here so that he is not disrupted from
his cell and that counsel can continue to see him?

MR. KLEINDIENST: B.O.P. heredoesn’'t havethat capacity, but | suspect
we can get a psychiatrist to examine him, judge.

THE COURT: | don’'t know what the practice is here, but in the
district where | am from, we frequently bring in an
outside psychiatrist on competency issueswho goto
the jail where the defendant is and do a clinical
examination, and then do areport and report back to
the Court. | think that would be less disruptive than
pulling him away.

Transcript of March 9, 2011 hearing at 34-35.2 The government also conceded that
the examination could be conducted in San Diego, which “would be more conducive
where his lawyers reside than even Tucson and doing it through a local doctor.”
Transcript at 35; seealso Transcript at 42 (“Mr. Kleindienst: . . . . San Diego hastold
us that they are more than happy to do it. We are not talking about Minnesota or
North Carolina. We are talking about San Diego.”).

Subsequently, following thedistrict court’ sdirection, the partiesmet, attempted
to reach agreement, but ultimately submitted separate proposalsfor thelogisticsand
procedures to apply to the § 4241(b) examination. The defense urged that Mr.

L oughner be allowed to remain at USP Tucson, and that an independent examiner be

°The transcript of the March 9 hearing is contained in Exhibit E.
2
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appointed by the district court to conduct the evaluation. (Doc. 159 at 2-4.) The
government, in an about-face, urged that Mr. Loughner betransferred to Springfield,
Missouri, becauseinitsview the Medical Referral Center thereisthe“most suitable
facility” for BOP examiners to conduct an evaluation. (Doc. 156 at 2.)

The defense also requested:

. Fifth Amendment protection of any statements obtained during the
examination, pursuant to Estelle v. Smith, 451 U.S. 454 (1981);

. advance notice of any proposed testing instruments,

. the presence of defense counsel via live video feed at the court-compelled
examination; and

. avideotape recording of court-appointed experts that would be provided only
to defense counsel. (Doc. 159 at 4-6.)

These requests were made in order to safeguard Mr. Loughner’s constitutional
rights—which could otherwise beirretrievably lost werethis caseto proceed beyond
competency proceedings.

On March 21, the district court rejected the defense requests and issued an
order providing the government with much more than even it had asked for. In an
unprecedented infringement on the Fifth and Sixth Amendment rights of an
individual charged with capital crimes, the district court ordered that (1) that Mr.
Loughner be committed to MRC Springfield, Missouri, so that the Department of

Justice, through its Bureau of Prisons, rather than an independent, court-appointed
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examiner; (2) videotaped recordings of the compelled psychiatric examination of
Jared Loughner be provided to government counsel; and (3) any defense psychiatric
examination conducted to determine competency to stand trial be conducted at the
Springfield BOP facility, be videotaped and that those videotapes be provided to
government counsel. See Order Re: Competency Exam, filed March 21, 2001, pp.
5-6, 14, and 6. Thedistrict court rejected the defense request for an order protecting
the use of the examination, and limiting access to video recordings to defense
counsel. See Order at p. 5 (“The numerous other requests made on behalf of the
defendant concerning the manner and protocol for conducting the competency
examination have been considered by the Court and found wanting, and are
DENIED.”) Thedistrict court’s order, providing unlimited prosecutorial accessto
the examinations by the defense as well as by the BOP of this seriously mentally ill
young man and imposing unprecedented limitations on the work of the defense,
violates the Fifth and Sixth Amendments.

On March 22, 2011, the defense filed with the district court an emergency
motion to stay the March 21 order and to reconsider its rulings, and aso provided
notice of itsintent to seek appellate review.® Defense counsel contacted the district

court and was informed by the district court’s clerk that the government advised it

*The emergency motion is attached hereto as Exhibit B.
4
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would take three to four days to arrange the transfer. Counsel also contacted the
government, notified the government of itsintent on March 22, and wasinformed by
government counsel that there would be sufficient time for the court to consider the
motion prior to Mr. Loughner’s physical transfer to Springfield, Missouri.

Inthe morning of March 23, defense counsel attempted to contact government
counsel via telephone concerning scheduling matters, but was unable to reach
government counsel. Defense counsel |eft avoicemail message and sent an email to
government counsel, and continued in their effortsto prepare an emergency motion
for stay pending appeal tothisCourt. At approximately 11:40 A.M., defense counsel
received an email from government counsel stating that Mr. Loughner “left Tucson
about two hours ago on aplaneto Springfield.” Later that day, the defense filed an

emergency petition for writ of mandamus with this Court, In re L oughner, Case No.

11-70828, seeking the substantially the same relief sought herein.

On March 24, the district court denied the request to stay and motion to
reconsider. See Order of March 24, 2011. Intheinterest of properly preserving al
remedies, the defense now files this emergency motion to stay all further execution
of thedistrict court’s Order re: Competency Exam. Defense counsel was advised on

March 24 by a psychologist a8t MRC Springfield that Mr. Loughner’s competency
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evaluation and videotaping thereof had aready begun, pursuant to the terms of the
district court’s order.

The emergency nature of this motion has become aggravated due to the
government’s relocation of Mr. Loughner to the facility in Springfield, Missouri.
While defense counsel could readily access Mr. Loughner to inform him of emergent
developments in his case (such as the issuance of the district court’s commitment
order) within a calendar day when he was in Tucson, this is no longer possible.
Visiting Mr. Loughner in Springfield, Missouri, cannot be accomplished in one day
given the distance, time difference, and truncated visiting hours of the facility. This
change places area and severe burden on the attorney-client relationship, which is
necessarily founded on trust and the ability of counsel to inform and advise
Mr. Loughner in atimely manner. That burden is aggravated by counsel’s present
inability to confer with and inform Mr. Loughner of developmentsin his casein a
timely manner. Theresulting consequenceisthat national televisionand radio, rather
than hisattorneys, will becomeMr. Loughner’ s primary source of timely information
about developments his case, thus exacerbating counsel’ s ability to form atrusting
relationship with Mr. Loughner and preventing Mr. Loughner from receiving timely

advice on matters essential to the preservation of hisrights.
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THE COURT SHOULD GRANT A STAY PENDING RECONSIDERATION
AND/OR APPELLATE REVIEW

The Court should issue a stay pending appeal of district court's March 21
order. Such a stay is necessary in the interests of preserving the status quo and
preventing irreparable harmto Mr. Loughner. The defenseinterests at stakeinclude
the ability to maintain the attorney-client relationship and ensure access to counsel,
the privilege against compelled self-incrimination, and the right to maintain the
confidentiality of defense work-product (which would normally protect an
Independent defense competency examination). Theseinterestswould beirreparably
harmed if the order is alowed to be further implemented. Mr. Loughner’s transfer
1,500 miles away from his attorneys has already had concrete detrimental effects; he
Isunable to receive timely information and advice of counsel. Furthermore, should
the remaining provisions of the order be implemented, he would be subjected to
competency eval uations conducted in an unlawful and unconstitutional manner, and
confidential material to which the government has no right would be revealed to the
prosecution. These are bells that cannot be unrung. Preservation of the status quo,

moreover, would be advanced by a stay.



Case: 11-10137 03/24/2011 Page: 21 of 36 ID: 7693489 DktEntry: 2-1

A. THE MARCH 21, 2011 ORDER ISSUBJECT TO INTERLOCUTORY
APPEAL

A collateral order can be reviewed prior to entry of final judgment resolving

theunderlying litigation. Cohenv. Beneficial Indus. L oan Corp., 337 U.S. 541, 546-

47,109 S. Ct. 1221 (1949). An order is considered an appealable collateral order
when it
(1) conclusively determines the disputed question, (2) resolves an

important issue completely separate from the merits of the action, and
(3) iseffectively unreviewable on appeal from afina judgment.

United States v. Godinez-Ortiz, 563 F.3d 1022, 1026 (9th Cir. 2009) (citing Sell v.

United States, 539 U.S. 166, 123 S. Ct. 2174, 2183 (2003), and Coopers & Lybrand

V. Livesay, 437 U.S. 463, 468 (1978)) (quotation marksand alterationsomitted). The
district court’s March 21 order satisfies all three prongs of the Cohen test.

First, the Order “conclusively determines the disputed question[s]” because,
“absent relief from ahigher court, [Mr. Loughner] will be sent to [MRC Springfield]
and subjected to a[§ 4241] evaluation” under the very conditions he challenges. See

Godinez-Ortiz, 563 F.3d at 1027-28 (holding that commitment order under 18 U.S.C.

8 4246 was the proper subject of interlocutory appeal). This would be “the very
result heis attempting to prevent with this appeal.” Id. at 1027.
Second, the Order “resolves an important issue completely separate from the

meritsof theaction” because whether or not Mr. Loughner can be committedto MRC
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Springfield “has no bearing on whether” he is guilty of the 49 counts in the
indictment arising out of the January 8 Safeway shootings. I1d. (holding that “whether
or not [a defendant] can be committed to FMC-Butner for a dangerousness
evaluation” iscompl etely separate from the merits of the underlying criminal action).

Finally, the order is effectively unreviewable on appea from the final

judgment. Likethedefendant in Godinez-Ortiz, Mr. Loughner “can never regain the

time he will be forced to travel to and from [MRC Springfield]” and, if the
competency examination is performed under the conditions he is challenging as
unconstitutional, “it cannot beunperformed.” Id. at 1027-28 (“[ A] commitment order
Is analogous to an order denying bail and requiring pretrial detention, which the
Supreme Court has found to be effectively unreviewable upon final judgment, and

therefore immediately appealable as a collateral order.”) (citing United States v.

Friedman, 366 F.3d 975, 979 (9th Cir. 2004)); see also United Statesv. Weissberger,

951 F.2d 392, 396 (D.C. Cir. 1992) (holding that acommitment order under 88 4241
and 4247, like the one here, “would be compl ete and effectively unreviewable by the
time of final judgment”).
B. THEAPPEAL ISLIKELY TO SUCCEED ONTHE MERITS

The interlocutory appeal of the March 21 order is likely to succeed on the

merits. Three aspects are particularly inappropriate and contrary to law: (1) that
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Mr. Loughner be committed to MRC Springfield and that he be examined there by
individuals employed by the Bureau of Prisons rather than an independent, court-
appointed evaluator; (2) the directions that any defense psychiatric examination be
conducted at MRC Springfield, be videotaped, and that videotapes of the defense
examination be provided to gover nment counsel; and (3) that videotaped recordings
of the compelled court-ordered psychiatric examination of Jared Loughner be
provided to gover nment counsel without limitation on its use or any opportunity by
defense counsel to seek redactions or otherwise avoid unfair prejudice.

1. L ocation of the Examination

First, the district court’s decision to order Mr. Loughner’'s commitment to
Springfield, Missouri for the § 4241(b) examination violates the plain text of
8 4247(b), and also unduly infringes on the right of a capital defendant to access to
counsel under 18 U.S.C. § 3005.

A district court’ sdiscretion to order Mr. Loughner’ stransfer for acompetency
examinationiscontrolled by the plain language of 18 U.S.C. 8§ 4247(b). That section
permits placement in government custody, but requires the following location:

Unlessimpracticable, thepsychiatric or psychol ogical examination shall
be conducted in the suitable facility closest to the court.

18 U.S.C. § 4247(b) (emphasis added). In other words, the district court must

designate the suitable facility closest to it—which, in this case, isUSP Tucson. The

10
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statutory languageismandatory; the examination “ shall beconducted” inthat facility.
The only way the district court can regject the closest facility, USP Tucson, is by
finding it to be unsuitable or impracticable. It has done neither here, nor would such
findings be justified. The government has never argued either point; it has claimed
only that MRC Springfield is the “most” suitable facility—not that USP Tucson is
unsuitable. Indeed, the government conceded at the March 9 hearing that USP
Tucson likely is “suitable” and that an exam there is likely “practicable”: “ ... . |
suspect we can get a psychiatrist to examine him, Judge.” Transcript at 35. The
government has also conceded that MCC San Diego is a suitable facility and that
evaluation thereis practicable. Id.

Neither do the declarations submitted by the government alter the analysis.
The Lewis declaration states that USP Tucson, “as a high security facility, presents
an extraordinary, atypical, and inappropriate location for acompetency study.” The
reason for this, according to Lewis, is because the “mission” of USP Tucson is
“Inconsistent with a competency study, when another BOP facility is more suited.”
Lewis also states that the USP's restrictions “could prove disruptive” and that its
“resourceswould be strained.” Doc . 156-1 at 1 (emphasisadded). These concerns,
however, say only that there exist more convenient places for the examination—not

that USP Tuscon is not suitable.

11
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The Faerstein declaration is no different. It “recommend[s]” another facility
on the ground that a Federal Medical Center would be “more experienced and better
equipped”—not because it cannot be done at USP Tucson. Faerstein certainly does
not assert that competency examinations may only bevalidly conducted at FMCs; as
he admits, he has himself conducted examinations at the Los Angeles pretria
detention facility. Doc. 156-2 at 1-2. In fact, as Faerstein explains it, there is no
reason to believe that USP Tucson would be inadequate in this case:

The evaluation of competency usually consists of aforensic psychiatric

Interview to assess whether the defendant has sufficient present ability

to consult with his lawyer with a reasonable degree of rational

understanding and whether he has a rational as well as a factua

understanding of the proceedings against him. In most cases, the

interview alone is sufficient to reach a credible opinion.
Doc. 156-2 at 2 (emphasisadded). Although Faerstein goeson to describeaminority
of caseswhere more might be needed, thereisno indication that thiscasefallswithin
that small subset where “the defendant may be uncooperative’ or feign “mutism.”
Faerstein concedes: “I do not know whether this is such a case.” Id. Neither
Faerstein nor the government has provided any evidence to show any such
impediments to an evaluation are likely to arise.

Additionally, although both the L ewisand Faerstein decl arationsopinethat the

“conditions’ of the FMC are optimal for evaluation, they fail to explain how an

evauation in ahospital-like setting—with its significantly increased psychiatric and

12
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other support features—is apt to give amore accurate assessment of Mr. Loughner’s
competency to stand trial than one conducted under the exact circumstanceshewould
endure during trial—confinement at USP Tucson, the FCI Tucson (which houses
pretrial inmates, or another pretrial facility in Tucson or elsewherein the Southwest
region.

This simply does not meet the statutory standard. Without an “unsuitability”
finding, the district court lacks the authority to designate anything other than the
“closest” facility, USP Tucson. See 18 U.S.C. §4247(b). Moreover, evenif Tucson
Isdeemed unsuitabl e, thedistrict court would have to makeafinding that other closer
facilitiesare unsuitable, or evaluation thereisimpracticable, beforeit could lawfully
designate a facility located in Missouri. Because it has not made this requisite
finding, the commitment to MRC Springfield is ultra vires and improper.

Additionally, thedistrict court’ sorder infringeson Mr. Loughner’ sright under
18 U.S.C. 8§ 3005, which requiresthat counsel appointed in acapital case“shall have
free access to the accused at all reasonable hours.” This entitlement to “free access”
in capital cases is as old as the nation, having been enacted in 1790 by the First
Congress--the body that also framed the Bill of Rights--and may fairly be regarded
asafundamental attribute of the right to counsel in the federal courts. Confinement

in Tucson satisfies that venerable standard; confinement in Springfield, Missouri,
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does not. Counsel, though located in San Diego rather than Tucson, are within an
easy one-and-a-half hour flight from Tucson, and can visit Mr. Loughner within the
courseof aday. Springfield, Missouri, by contrast, is 1,500 milesand two time zones
away. Defense counsel have been advised by counsel in another federal capital case
where the defendant is housed at MRC Springfield of additional extraordinary
visiting limitations.? Title 18 U.S.C. § 3005, enacted by our very first Congress,
ensures that, in a capital case, counsel “shall have free access to the accused at all
reasonable hours.” Conditions at MRC Springfield do not meet § 3005’ s standard,
which applies “at all reasonable hours’—not just during periods of time when no
competency hearing is pending.

2. Restrictions on the Work of the Defense

Second, the order’s imposition of unprecedented limitations on defense
investigation and work product amounts to an egregious violation of the Fifth and
Sixth Amendment rightsto counsel, to present adefense, to befree of compelled self-

incrimination, and the guarantee of due process of law. The district court directed

’ Counsel were advised that, at the Springfield facility, face-to-face, contact visitsare
denied, and counsel must meet, interview, and observe the defendant behind a glass
window with alimited field of vision. All verbal communication is through awall
telephone that operates poorly and impedes group discussions and spontaneous
conversation. Partitioned visiting rooms do not allow counsel to interact with the
clientduringtheir review of video and audio tapes, written reports, photographs, and
demonstrative evidence.

14
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that any defense evaluation for current competency take place under the same
conditions as the court-compelled evaluation, and directed that any such evaluation
be videotaped, and the recording provided to government counsel. The order
provides:

Defense counsel may retain an independent medical expert to conduct

a separate mental competency examination of the defendant. If an

Independent examination of the defendant is performed, it shall be

conducted and completed at the Springfield MRC by no | ater than April

29, 2011. Any independent competency examination of the defendant

shall be conducted in full compliance with the required protocols set

forth in sections (3) [limiting the scope of the examination to

competency to stand trial] and (4) of this order [requiring all formal

clinical interviews to be video recorded and “copies of the video

recordings shall be provided promptly to both counsel”] . . ..
Order at 5-6. The order also requires the defense examiner to produce “[a] formal
written report of [his] opinions and conclusions . . . including the reasons for the
opinions and conclusions,” to be “lodged with [the district court] and provided to
counsel for both parties” Order a 6 (emphasis added). In other words, the
independent defense-retained expert would be forced to (1) videorecord his
examination, (2) turn the recording over to the prosecution, (3) writeaformal report,
and (4) turn that report over to the government.

The defense is unaware of any precedent for such an extraordinary intrusion

into defense work product. The conditions imposed plainly violate the Fifth and
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Sixth Amendments, and also impermissibly intrude into the most basic interaction
between defense counsel and their client. There exists no source of authority for the
district court to direct when and how the defense conductsitsinvestigation or toforce
upon it any particular strategy—Iet alone coerce defense counsel to record their
Investigation and to provide an exact record of that investigation to the prosecution.
Yet the order does just that. It forces the defense to make an impossible and
unconstitutional choice: either relinquish the Sixth Amendment right to conduct an
Independent, unfettered examination into the question of the defendant’ scompetency
to stand trial, or choose to conduct the examination knowing that it would
automatically be provided to the government and likely used in an effort to secure a
sentence of death.®
Asthe D.C. Circuit stated in arelated context:

Ordering adefense investigator to turn over acopy of hisinvestigative
report to the Government is such an unprecedented procedure that most

®Counsel realizes, of course, that the Government may not directly use the
defendant’ s statements from a competency evaluation to prove his guilt, or in its
sentencing case in chief. However, given the very high likelihood that Mr.
Loughner’s mental condition will be a central issue in any trial (or in any capital
sentencing hearing that might follow) it is highly likely that statements and
conclusions derived from his competency determination will find their way into the
process by which his guilt or innocence and his punishment are determined. See
Buchanan v. Kentucky, 483 U.S. 402 (1987). For thisreason, it isessential that the
district court not require this gravely mentally ill man to become “the deluded
Instrument” of his own conviction and execution. Estellev. Smith, supra, 451 U.S.
at 463 (quoting Culombe v. Connecticut, 367 U.S. 568, 581 (1961)).
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of thelegal questionsit raises are as uncharted asthey are fundamental.

Among theissues we find lurking in use of the procedure in the instant
case are: (1) the Fifth Amendment privilege against self-incrimination;
(2) the permissible scope of discovery by the Government under Rule
16(c) of the Federal Rules of Criminal Procedure and application of the
exceptions in that rule to discovery during trial; (3) the scope of the
attorney-client privilege and its relation to investigators employed by
defense counseal; (4) the scope of the*work product’ doctrinein criminal
procedure and its relation to investigators employed by the defense
counseal; (5) the relationship between the attorney-client privilege, the
work product doctrine, and the Sixth Amendment’s guarantee of
effective assistance of counsdl . . . .

United Statesv. Wright, 489 F.2d 1181, 1188 (D.C. Cir. 1973). Thedistrict court’s

production order, Wright held, was plainly erroneous even after the defense
investigator testified at trial because“defense counsel isunder no obligationto revea
evidence which would aid the prosecution.” |Id. at 1192. “Quite the contrary, the
Fifth Amendment providesthat the defense cannot be required to turn over evidence
favorable to the prosecution.” |d. (emphasis added). Just asin Wright, the district
court’s order here plainly violates the Fifth Amendment. “It is abhorrent to the
Instincts of an American,” and while “it may suit the purposes of adespotic power|,]
... it cannot abide the pure atmosphere of political liberty and personal freedom.”

1d. at 1193 (quoting Boyd v. United States, 116 U.S. 616, 631-32 (1886)).

Counsdl are unaware of any other case in which afederal, or state, court has
ordered the defense to videotape its own evaluation of a capital defendant or any

court-imposed requirement that the work product of the defense be so openly
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provided to thosewho seek to prosecute, convict, and sentenceanindividual to death.
That thegovernment did not itself ask for such restrictions demonstrates how beyond
the palethey are. The appeal of these provisionsis likely to succeed on the merits.
Specifically, the law requires certain protections precluded by the district court’s
order, including: reasonable accessto Mr. Loughner by counsel; the ability of experts
retained by the defense to proceed without the onerous conditions imposed by the
district court; and the right to keep under seal the identity of defense experts who
have contact with the defendant, as well as other logistical facts related to the
evaluation process, such as dates, times, location, and nature of the assessment.

3. Protection of Statements and Materials

Third, theorder’ srequirement that videotapes of the court-ordered examination
be automatically disclosed to the government without any userestrictionsisunlikely
to survive appellate review.

Asnoted inthe defendant’ s Request Re: Competency Procedures, see DE 159,
filedMarch 16, 2011, the competency eval uation and hearing have been ordered over
defense objection and are thus compelled. Thus, adverse use of statements made by
Mr. Loughner during that examination in his prosecution — including his responses
totest questions—would violatethe Fifth Amendment. SeeEstellev. Smith, 451 U.S.

454 (1981) (prosecution use at capital sentencing hearing of statements obtained

18



Case: 11-10137 03/24/2011 Page: 32 of 36 ID: 7693489 DktEntry: 2-1

during compelled competency examination violates Fifth Amendment.). However,
to be clear on the limitations of the use of the evaluation, the defense requested that
the district court enter an order directing that any and all statements, and fruits of
statements, made by Mr. Loughner during this court ordered competency evaluation
be protected from use during any proceedings against Mr. Loughner. See Estelle, at
469 (“1f, upon being adequately warned, respondent had indicated that he would not
answer [the doctor’'s] questions, the validly ordered competency examination
nevertheless could have proceeded upon the condition that the results would be
applied solely for that purpose.”).

Furthermore, because of the potential significance of information gathered to
date by defense counsel, we sought protection of the use of that information or
materials before providing it to a court-appointed evaluator. The district court has
denied thisrequest aswell. Defense counsel cannot be put in the position of assisting
in an evaluation in which communications and other work product are not protected
from access by the government. These provisions of the order are thus equally
unlikely to withstand constitutional scrutiny.

Accordingly, the district court should have granted the defense’ s request that
(1) al statements and fruits of statements made by Mr. Loughner during the course

of the competency evaluation procedures be protected from future use against
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Mr. Loughner; and (2) al information and materials provided by defense counsel to
the evaluator remain privileged and confidential and that the examiner’s report be
disclosed first to the defense and court only, so that counsel may propose those
redactions necessary to protect Mr. Loughner’s Fifth and Sixth Amendment rights
and matters of attorney client privilege.2

Similarly, the district court’s rejection of Mr. Loughner's requests that
provision be made for observation by defense counsel of the examination by live
video feed, @ that the examination be videotaped, that the videotape be secured, and
be disclosed only to defense counsel impermissibly infringes on his Sixth
Amendment rights to counsel. Videotaping is for the protection of the defendant
faced with acompelled psychiatric evaluation in acriminal case. Itisnot atool for
use by the government in seeking a capital conviction and sentence of death. The

ABA Standards governing mental health issuesin criminal cases make thisclear:

° Thedistrict court’s order did not address the use of FCI Phoenix and USP Tucson
records (which are at issue in amotion currently pending before the district court).
For much the same reasons, these material s al so should be protected from further use
In proceedings against Mr. Loughner.

19 |ivevideo feed strikes the right balance between protecting theright to counsel’s
presence at the evaluation while permitting the evaluation to proceed without undue
interference. See ABA Standards for Criminal Justice: Mental Health, Standard 7-
3.6(c)(i) (1986) (“When the scope of the evaluation islimited to defendant’ s present
mental competency, the defense attorney isentitled to be present at the eval uation but
may actively participate only if requested to do so by the evaluator.”); seeasoid. at
106 (commentary to paragraph (c)).
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All court-ordered evaluations of defendant initiated by the prosecution
should be recorded . . . if possible, on videotape, and a copy of the
recording should be provided promptly to the defense attorney. The
defense may use the recording for any evidentiary purpose permitted by
the jurisdiction. If the defense intends to use the recording at trid, it
should notify the court. Upon receiving notice, the court should
promptly provide to the prosecution a copy of the recording. Upon
defensemotion, thecourt may enter aprotectiveorder redacting portions
of the recording beforeit is forwarded to the prosecution.

ABA Standardsfor Criminal Justice: Mental Health, Standard 7-3.6(d), at 100 (1986).

What the ABA standards recognize is that the competency proceedings exist for the
protection of the defendant—not for the prosecution to gather information out of the
defendant’s own mouth, deposition-style, to use in advocating for a conviction or
sentence of death. Asthe standards provide, only the defense should receive a copy
of the examination videotape; the government should receive aredacted version only
“[1]f the defense intendsto use the recording at trial” and when the defense provides
such notice to the court. Seealsoid. at Standard 7-3.6(c)(iii) (“ The prosecutor may
not be present at any mental eval uation of thedefendant.”). Thecommentary explains
that:
The sixth amendment right to adequate representation by an attorney is
protected under the standard by the requirement that all court-ordered
evaluationsinitiated by the prosecution berecorded, preferably through
videotaping, and by the further requirement that a copy of the recording

be supplied to defense counsel.

Id. at 107 (commentary to paragraph (c)).
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C. ALL FACTORSWEIGH IN FAVOR OF GRANTING THE STAY
Finally, itisclear that the balance of hardshipstipssharply infavor of issuance
of the stay pending appeal. A stay would advancetheinterest of preserving the status
guo and poses no risk of harm to the government. If the order is ultimately upheld,
itsprovisionscan simply beimplemented at that time. Moreover, issuance of the stay
isin the public interest because it permits deliberative appellate review and orderly
administration of justice. Without a stay, Mr. Loughner’s appeal would likely
become moot. Thus, the stay is also necessary to preserve the Court’s interest in

mai ntaining jurisdiction where proper.
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CONCLUSION

For the reasons stated above, the Court should grant the stay pending appeal
of thedistrict court’sMarch 21, 2011 Order Re: Competency Exam. The stay should
order the immediate cessation of any and all evaluations that have aready
commenced under the provisions of the district court’s order.
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