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COMES NOW Defendants Brent Reinke and Randy Blades, by and through their
attorneys of record and hereby file this Motion to Dismiss. This motion is supported with
Defendants’ Memorandum in Support of Defendants’ 12(b)(6) Motion to Dismiss and the
affidavit of Sheryll Byrne filed contemporaneously.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 14" day of October, 2011, | caused to be served
a true and correct copy of the foregoing DEFENDANTS’ 12(b)(6) MOTION TO DISMISS with
the Clerk of the Court using the CM/ECF system which sent a Notice of Electronic Filing to the
following persons:

Oliver W. Loewy, oliver_loewy@fd.org

Teresa Hampton, Teresa_Hampton@fd.org

/sl Krista L. Howard
KRISTA L. HOWARD
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Come now Defendants Brent Reinke and Randy Blades (hereinafter “Defendants”), by
and through their attorneys of record and hereby submit this Memorandum in Support of
Defendants’ 12(b)(6) Motion to Dismiss. Based on the reasons stated below, together with the
pleadings and documents on file in this action, the Plaintiff has failed to state a claim for relief
and has failed to exhaust the prison grievance system prior to commencing this action.

Therefore, dismissal of this action is required.

INTRODUCTION

Plaintiff is incarcerated at the Idaho Maximum Security Institution (“IMSI”’) under the
sentence of death for a crime committed in Bonneville County and Bingham County, Idaho. The
Plaintiff’s Petition for Certiorari to the United States Supreme Court was denied on October 11,
2011. The Ninth Circuit filed its mandates on October 13, 2011. The State of Idaho will seek a
death warrant for the execution of the Plaintiff on both death sentences.

The Plaintiff filed this § 1983 suit claiming his constitutional rights under the First,
Eighth and Fourteenth Amendments of the U.S. Constitution are being violated. The Plaintiff
claims his right to be free from cruel and unusual punishment under the Eighth Amendment is
being violated because the 2006 IDOC Standard Operating Procedure 135.02.01.001 (hereinafter
“2006 SOP™), and the 2011 IDOC Standard Operating Procedure 135.02.01.001 (hereinafter
“2011 Draft SOP”) do not contain the safeguards to protect him from cruel and unusual
punishment. The Plaintiff also claims that if he is executed under another SOP he has been
denied the right to due process. Finally, the Plaintiff claims his rights and his counsels’ rights
are being violated by not allowing defense counsel to witness his execution.

The Idaho Department of Correction (“IDOC”) has two documents that govern

executions, a policy which states the general intent of the Board of Correction, and a standard

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--2
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operating procedure or “SOP” describing specific procedures to be followed. The IDOC
currently has in effect Policy 135 Execution Procedures which was adopted January 1994 and
revised October 13, 2011. The IDOC had in effect from January 1, 1994 until October 13, 2011,
the 2006 Standard Operating Procedure Execution Procedures. On October 13, 2011, the IDOC
approved and adopted a revised IDOC SOP Execution Procedures 135.02.01.001 outlining the
current execution protocol in great detail which is modeled after the Arizona Department of
Corrections’ execution protocol’. On October 14, 2011, the IDOC made minor revisions to
Standard Operating Procedure 135.02.01.001 adopted on October 13, 2011 and adopted IDOC
Standard Operating Procedure 135.02.01.001 (hereinafter “SOP 135")?

Other relevant policies to this litigation are Directive 401.06.03.069 Participation —
Executions which was adopted on June 1, 1995 and revised May 3, 1999. Additionally at all
times relevant to this litigation, the IDOC has had in effect Standard Operating Procedure
316.02.01.001 Grievance and Informal Resolution Procedure for Offenders which was adopted
on September 1, 1995 and reviewed on May 2, 2008.

While the IDOC had been in the process of updating SOP 135, the University of
California, Berkeley School of Law, Death Penalty Clinic made a public records request for the
IDOC'’s execution protocol and was provided the 2011 Draft SOP on May 11, 2011. See

Complaint, Ex. 1. The 2011 Draft SOP provided to Berkeley law was a 10-page draft that has

! The Arizona Department of Corrections Execution Procedures can be found at:
http://www.azcorrections.gov/Zoya_dept_orders_1.aspx.

2 Attached is a courtesy copy of the approved and adopted and revised Policy 135 and SOP 135
and can be found at:
http://www.idoc.idaho.gov/content/about_us/policies_and_forms/policy/general_administration
Attached as a courtesy are the 3 pages approved on October 13, 2011 to compare with the
revision of October 14, 2011. The minor revisions made on October 14, 2011were made to:
Section 6, page 10 changing “Execution Escort Team” to “execution team or specialty teams”;
Appendix A, p. 4, Note at top of page, changing “Medical Team” to “Injection Team”; and
Appendix A, p.7 changing “gm” to “grams” in the first sentence.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--3
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since been extensively revised by the IDOC. What has been adopted by the IDOC is the October
14, 2011. SOP 135 which is a 34-page document with several Appendix A-G1 outlining a
comprehensive execution protocol consistent with the U.S. Supreme Court decision in Baze v.
Rees, 553 U.S. 35, 47, 128 S.Ct. 1520, 1529 (2008), and the recent Ninth Circuit decision in
Dickens v. Brewer, 631 F.3d 1139 (9" Cir. 2011).

The Plaintiff’s claims fail as a matter of law and are moot. The 2006 SOP is no longer in
effect and was replaced by the revised SOP 135, rendering Plaintiff’s claims with respect to the
2006 SOP moot. The 2011 Draft SOP was never adopted and SOP 135 also renders moot any
claims regarding the 2011 Draft SOP. Further, Plaintiff fails to state claims as a matter of law
with respect to his claims regarding the 2006 SOP and the 2011 Draft SOP. Additionally, the
Plaintiff has failed to exhaust his administrative remedies with respect to his claim that he and
his counsels’ rights are being violated because defense counsel is not an execution witness.
Furthermore, the Plaintiff’s claims regarding the right to have defense counsel present is moot
because SOP 135 allows the Plaintiff to choose his counsel as one of his execution witnesses.
The Plaintiff’s Complaint should be dismissed.

ARGUMENT

. THE PLAINTIFF HAS FAILED TO EXHAUST HIS ADMINISTRATIVE
REMEDIES PRIOR TO FILING HIS LAWSUIT AGAINST THE DEFENDANTS

A. Standard For Motion To Dismiss

The Ninth Circuit Court of Appeals has stated that a motion to dismiss for failure to
exhaust administrative remedies should be treated as “an unenumerated Rule 12(b) motion rather
than a motion for summary judgment.” Wyatt v. Terhune, 315 F.3d 1108, 1119 (9" Cir. 2003).

In deciding a motion to dismiss for a failure to exhaust nonjudicial remedies, the
court may look beyond the pleadings and decide disputed issues of fact. If the

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--4
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district court concludes that the prisoner has not exhausted nonjudicial remedies,
the proper remedy is dismissal of the claim without prejudice.

Id. at 1119-20 (citations and footnote omitted.) Therefore, a motion to dismiss for failure to
exhaust administrative remedies is a unique form of a Rule 12(b) motion, and is one that the
Court may properly consider matters outside the pleadings.

B. Prison Litigation Reform Act

Pursuant to the Prison Litigation Reform Act (“PLRA”), “[n]o action shall be brought
with respect to prison conditions under section 1983 of this title, or any other Federal law, by a
prisoner confined in any jail, prison, or other correctional facility until such administrative
remedies as are available are exhausted.” 42 U.S.C. § 1997e(a). In Porter v. Nussle, 534 U.S.
516 (2002), the United States Supreme Court expressly stated that “the PLRA’s exhaustion
requirement applies to all inmate suits about prison life, whether they involve general
circumstances or particular episodes, and whether they allege excessive force or some other
wrong.” Id. at 532. The Supreme Court has also held that where an inmate seeks money
damages for a prison conditions claim, he or she must complete the prison administrative process
for the claims, even if the process does not provide for money damages. Booth v. Churner, 532
U.S. 731 (2001). The prison administrative process is sufficient if it “could provide some sort of
relief on the complaint.” 1d. at 734.

If a plaintiff has failed to exhaust his administrative remedies, his claims are subject to
dismissal without prejudice upon motion of the defendants. See Wyatt v. Terhune, 315 F.3d
1108 (9" Cir. 2003). An inmate must exhaust his administrative remedies prior to filing suit;
exhaustion cannot be accomplished during a suit or after a suit has been filed. See McKinney v.
Carey, 311 F.3d 1198 (9" Cir. 2002) (suit dismissed without prejudice where prisoner attempted

to exhaust administrative remedies during pendency of suit.) “A stay of the suit pending

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--5
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exhaustion does not satisfy the plain language of the statute.” Mubarak v. California Dept. of
Corrections, 315 F. Supp.2d 1057, 1060 (S.D. Cal. 2004). Additionally, “[a] grievance
obviously cannot exhaust administrative remedies for claims based on events that have not yet
occurred. Nor does a grievance exhaust administrative remedies for all future complaints of the
same general type.” Ross v. County of Bernalillo, 365 F.3d 1181, 1188 (10th Cir. 2004).

“Proper” exhaustion of administrative remedies is required, meaning “a prisoner must
complete the administrative review process in accordance with the applicable procedural rules,
including deadlines, as a precondition to bringing suit in federal court. Woodford v. Ngo, 548
U.S. 81, 88 (2006).

In Woodford v. Ngo, 126 S. Ct. 2378 (2006), the Supreme Court recently reiterated that
proper exhaustion of the grievance process is required under the PLRA. As explained by the
Court: “The benefits to exhaustion can be realized only if the prison grievance system is given a
fair opportunity to consider the grievance. The prison grievance system will not have such an
opportunity unless the grievant complies with the system’s critical procedural rules.” Id. at
2388. The Supreme Court specifically rejected any notion that prisoners get to decide whether or
not to follow the grievance process.

For example, a prisoner wishing to bypass the available administrative remedies

could simply file a late grievance without providing any reason for failing to file

on time. If the prison then rejects the grievance as untimely, the prisoner could

proceed directly to federal court. ...We are confident that the PLRA did not create
such a toothless scheme.

In Jones v. Bock, 127 S. Ct. 910 (2007), the Supreme Court addressed several issues.
Specifically, the Court reemphasized that “[t]here is no question that exhaustion is mandatory

under the PLRA and that unexhausted claims cannot be brought.” 1d. at 918-19 (citing Porter v.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--6
000352



Case 1:11-cv-00445-REB Document 7-1 Filed 10/14/11 Page 7 of 21

Nussle, 534 U.S. at 524). The Court also confirmed “that failure to exhaust is an affirmative
defense under the PLRA.” Jones, 127 S. Ct. at 921. The Supreme Court further clarified that
“[t]he level of detail necessary in a grievance to comply with the grievance procedures will vary

from system to system and claim to claim, but it is the prison’s requirements, and not the PLRA,

that define the boundaries of proper exhaustion.” Jones, 127 S. Ct. at 923 (emphasis added). As
established below, Plaintiffs has failed to comply with the PLRA’s exhaustion requirement and
therefore dismissal of his claims are required.

C. The Grievance Process

The IDOC offender grievance process is set forth in Standard Operating Procedure
(“SOP) 316.02.01.001. Affidavit of Sheryll Byrne, Ex. B. The grievance process may be used
by inmates for most things that affect offenders during incarceration. Byrne Aff., Ex. B, p.3.
Issues that cannot be grieved are DOR’s, alternative sanctions, sentences, previously grieved
issues and outside problems. Id. at pp.3-4.

The IDOC grievance process is a three-step process. Bryne Aff., 1 4. An offender must
complete all three steps in order to exhaust the administrative grievance process. 1d., §10. The
first step in the process requires the offender to attempt to resolve the issue informally by
submitting a “concern form” addressed to the staff person most capable of responding to and, if
appropriate, resolving the issue. 1d., 1 5. The staff person must respond to the offender’s
concern within seven (7) business days of its receipt. Id. If the issue is not resolved informally,
the offender may then proceed to the second step of the grievance process and file a grievance
form. Id., | 6.

In order to satisfy the second step of the grievance process the offender must file a
grievance form. Id. The grievance must be filed within thirty (30) days of the incident or

problem that is being grieved. Id. The reviewing authority may grant an extension of time. Id.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--7
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The grievance form must contain specific information including the nature of the
complaint, dates, places, and names. Id. at § 7. The offender must suggest a solution to the issue
and can only raise one issue per grievance. ld. The Grievance Coordinator will determine if the
form is filled out correctly. Id. If the form is completed correctly the grievance is entered into
the Corrections Integrated System (*“CI1S”) database and then assigned to the staff member most
capable of responding. Id. If the form is completed incorrectly it is returned to the offender
using the Grievance/Disciplinary Offense Report (DOR) Transmittal Form. Id. The Grievance
Coordinator will assign the correctly completed grievance to the staff member most capable of
responding to and, if appropriate, resolving the issue. Id. Staff must answer and return the
grievance form to the Grievance Coordinator within ten (10) working days. Id. Once the staff
member responds to the grievance, the response is sent to the Grievance Coordinator who logs
the information into the CIS database. 1d. The Grievance Coordinator then forwards the
grievance and response to a “reviewing authority,” who is usually a deputy warden. Id. Within
fourteen (14) days of receiving the grievance from the Grievance Coordinator, the reviewing
authority must review the grievance, the staff member’s response and, as needed any applicable
rules, policies, SOPs, and deny, modify or grant the offender’s suggested solution. 1d. The
reviewing authority then returns the grievance to the Grievance Coordinator. 1d. The Grievance
Coordinator then forwards the printed grievance and the offender’s original attachments to the
offender via institutional mail. Id. A copy of the printed grievance and copies of all the
attachments are filed in the facility administration area. Id.

If the offender is not satisfied with the response to his grievance, he may proceed to the
third step by filing a grievance appeal. Id., 1 8. The grievance appeal must be filed within five

(5) days of receiving the response. Id. Once the Grievance Coordinator receives the appeal, it is

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--8
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entered into an electronic database and is forwarded to the “appellate authority”, who is typically
the facility head. Id., 19. The appellate authority must respond within fourteen (14) days and
return it to the Grievance Coordinator, who will log the response in CIS. 1d. The grievance
coordinator will forward the printed grievance and the offender’s original attachments to the
offender. Id. The grievance coordinator will then file a copy of the printed grievance, the
original Grievance/Appeal form, and copies of all attachments in the facility administration area.
Id.

Upon completion of all three steps, i.e., the offender concern form, the grievance form
and the grievance appeal, the offender grievance process is exhausted. 1d., { 10.

D. The Plaintiff Has Failed To Exhaust The IDOC Grievance Process

With Respect to His Claim That He Has A Right To Have Counsel Present
At His Execution And His Counsel Has A Right To Be Present

The simple fact is that the Plaintiff failed to exhaust the IDOC grievance process on his
81983 claim that his Eighth and Fourteenth Amendment rights are being violated by excluding
his counsel as a witness to his execution prior to filing his lawsuit as required by the PLRA. The
Plaintiff also failed to exhaust the IDOC grievance process with respect to his 8§ 1983 claim that
his counsel has a First Amendment right to be present at his execution.

The Plaintiff has submitted a total of six (6) grievances since 2002. Bryne Aff., § 15. The
grievances submitted by the Plaintiff are on issues regarding conditions of confinement,
administration, mail and administrative segregation. Id., 11 14-15. The Plaintiff has filed no
grievances with the Grievance Coordinator at IMSI regarding his claim that excluding his
counsel as a witness violates his statutory right to counsel and his counsel’s constitutional right
to witness the execution. Bryne Aff., { 16.

Clearly the Plaintiff is aware of how the IDOC grievance process works as demonstrated

by the six (6) grievances he has submitted since 2002. The Plaintiff has access to IDOC policies

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--9
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and SOPs, specifically the 2006 SOP. Plaintiff’s counsel has a copy of the 2011 Draft SOP and
therefore the Plaintiff has access to the Draft SOP through his counsel. The Plaintiff at no time
has filed any grievances with the Grievance Coordinator claiming that he has a constitutional
right to have counsel present or that his counsel has a constitutional right to be present during his
execution. Bryne Aff.,  16. The Plaintiff alleges that he is a third party beneficiary and can raise
the claim that his counsel has a right to be present even though he is not a party to the lawsuit. If
Plaintiff wants to make his claim as a third party beneficiary he is required to exhaust his
administrative remedies pursuant to the PLRA.

In Porter v. Nussle, 534 U.S. 516 (2002), the United States Supreme Court expressly
stated that “the PLRA’s exhaustion requirement applies to all inmate suits about prison life,
whether they involve general circumstances or particular episodes, and whether they allege
excessive force or some other wrong.” Id. at 532. If a plaintiff has failed to exhaust his
administrative remedies, his claims are subject to dismissal without prejudice upon motion of the
defendants. See Wyatt v. Terhune, 315 F.3d 1108 (9" Cir. 2003). Therefore, because the
Plaintiff has failed to exhaust the prison grievance process as set forth in the IDOC policy and
pursuant to the PLRA before filing his claims with respect to his right to have counsel present
and his counsel’s right to be present during an execution prior to filing this lawsuit, the
Plaintiff’s claims against the Defendants should be dismissed.

1. PLAINTIFF’S CLAIMS AGAINST THE DEFENDANTS SHOULD BE
DISMISSED BECAUSE HIS CLAIMS ARE MOOT

All of the Plaintiff’s claims are moot. “A claim is considered moot if it has lost its
character as a present, live controversy, and if no effective relief can be granted.” Evonc v.

Horsley, 1995 WL 44599, *1 (N.D. Cal. 1995). “A moot action is one in which the parties lack a

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--
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legally cognizable interest in the outcome.” Reimers v. Oregon, 863 F.2d 630, 632 (9" Cir.
1989).

The Plaintiff’s claims with respect to the 2006 SOP and the 2011 Draft SOP, and denial
of due process regarding an execution pursuant to a policy/SOP that has not been reviewed and
heard by the Plaintiff are moot due to the approval and adoption of SOP 135 on October 14,
2011. SOP 135 is a completely revised execution procedure for the IDOC that addresses the
complaints made by the Plaintiff. Outlined in the revised SOP 135 is the detailed execution
procedures and protocols for the IDOC that comply with the Baze and Dickens opinions.
Specifically, SOP 135 includes safeguards to protect the Plaintiff from cruel and unusual
punishment. SOP 135 outlines the training or experience that is required for the different teams
involved in the IDOC execution process. SOP 135 outlines the witnesses to the execution. The
condemned is allowed a spiritual advisor and two witnesses of his choice, which can include his
attorney. Because the IDOC has adopted SOP 135, which is very detailed in its execution
procedures and different from the 2006 SOP and the 2011 Draft SOP and addresses the claims
asserted by the Plaintiff, the Plaintiff’s claims with respect to the 2006 SOP and the 2011 Draft
SOP are moot. With respect to the Plaintiff’s claim that he has been denied due process with the
adoption of a new or revised SOP, the Plaintiff has the opportunity to review and be heard on
SOP 135 because there is currently no execution date scheduled.

Because the claims alleged in Plaintiff’s Complaint are moot, this case should be
dismissed.

I11.  PLAINTIFF’S CLAIMS AGAINST THE DEFENDANTS SHOULD BE
DISMISSED FOR FAILURE TO STATE A CLAIM

Plaintiff’s claims against the Defendants should be dismissed because the Plaintiff’s

claims against the Defendants fails to state a claim and fails to state a claim as a matter of law.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--
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A. Applicable Standard for Motions To Dismiss

Federal Rule of Civil Procedure 12(b)(6) provides for dismissal of claims on grounds that
a plaintiff has failed to state a claim for which relief can be granted. The U.S. Supreme Court
recently re-examined the standard applied to motions to dismiss in Ashcroft v. Igbal, 129 S. Ct.
1937 (2009). There, the Court held:

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true to “state a claim to relief that is plausible on its face.” Id. at 570,
127 S. Ct. 1955. A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged. Id. at 556, 127 S. Ct. 1955. The plausibility
standard is not akin to a “probability requirement,” but it asks for more than a
sheer possibility that a defendant has acted unlawfully. Ibid. Where a complaint
pleads facts that are “merely consistent with” a defendant’s liability, it “stops
short of the line between possibility and plausibility of ‘entitlement to relief.””

Id. at 557, 127 S. Ct. 1955. 129 S. Ct. 1937, citing Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S. Ct. 1955 (2007).

The plausibility standard of Igbal and Twombly contrasts with the proposition that
a complaint should not be dismissed for failure to state a claim unless “it appears
beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.
Ct. 99 (1957). Under Conley’s “no set of facts” standard, as pointed out in
Twombly, “a wholly conclusory statement of claim would survive a motion to
dismiss whenever the pleadings left open the possibility that a plaintiff might later
establish some “set of [undisclosed ] facts to support recovery.” 550 U.S. at 561,
127 S. Ct. at 1968. In Twombly, the Supreme Court held that the “no set of facts”
standard had “earned its retirement” after “puzzling the profession for 50 years,”
and that it was “best forgotten as an incomplete, negative gloss on an accepted
pleading standard.” 550 U.S. at 563, 127 S. Ct. at 1969. The proper standard,
according to the Supreme Court, is not the “no set of facts” standard, but rather
one that requires the pleading of “enough facts to state a claim to relief that is
plausible on its face,” that is, claims that are plausible as opposed to those which
are simply conceivable. Id. at 570, 127 S. Ct. at 1974. Notably, the Supreme
Court rejected the notion that a claim that stopped short of being plausible as
opposed to simply possible should be allowed to survive pending discovery which
might flesh it out or weed it out later. Twombly, 550 U.S. at 560, 127 S. Ct. at
1967. The better approach, the Court observed, was to require, at the pleading
stage, that the allegations be of sufficient plausibility to suggest that a claim
actually exists, thus avoiding potentially enormous discovery expenses where
discovery may reveal no relevant evidence. Id. This approach was summarized
succinctly by the Tenth Circuit:

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--
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[t]he court's function on a Rule 12(b)(6) motion is not to weigh

potential evidence that the parties might present at trial, but to

assess whether the plaintiff's complaint alone is legally sufficient

to state a claim for which relief may be granted under Rule 8(a)(2).
Phillips v. Bell, 2010 WL 517629, p. 3 (10" Cir. 2010), citing Smith v. United States, 561 F.3d
1090, 1098 (10™ Cir. 2009), cert. denied, 130 S. Ct. 1142, 2010 WL 154973 (2010).

Under Twombly and Igbal, a claim is not entitled to an assumption of truth where it is no
more than a conclusion. Igbal, 129 S. Ct. at 1950. Legal conclusions must be supported by
factual allegations. Id. Bare assertions that amount to nothing more than a formulaic recitation
of the elements of a cause of action are conclusory, and thus not entitled to be assumed true. Id.
at 1951. A complaint does not suffice “if it tenders naked assertions devoid of further factual

enhancement.” Id. at 1949.

B. Applicable Standards Governing 81983 Actions and Challenges To The
Method of Execution

Plaintiff’s Complaint is based on 42 U.S.C. 8 1983 for the alleged violations of the
Plaintiff’s First, Eighth and Fourteenth Amendment constitutional rights to due process and the
right to be free from cruel and unusual punishment. Therefore, as a threshold matter, it is
important to understand the requisite showing that the Plaintiff must make in order to establish a
violation of his constitutional rights pursuant to 42 U.S.C. § 1983.

42 U.S.C. § 1983 creates a cause of action against a person who, acting under
color of state law, deprives another of rights guaranteed under the Constitution.
Section 1983 does not create any substantive rights; rather it is the vehicle
whereby plaintiffs can challenge actions by governmental officials. To prove a
case under section 1983, the plaintiff must demonstrate that (1) the action
occurred "under color of state law" and (2) the action resulted in the deprivation
of a constitutional right or federal statutory right.

Jones v. Williams, 297 F.3d 930, 934 (9" Cir. 2002) (citations omitted).

MEMORANDUM IN SUPPORT OF DEFENDANTS’ 12(b)(6) MOTION TO DISMISS--
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In order for a person acting under color of state law to be liable under section
1983 there must be a showing of personal participation in the alleged rights
deprivation: there is no respondeat superior liability under section 1983.

Id. (emphasis added). “Liability under section 1983 arises only upon a showing of personal
participation by the defendant.” Taylor v. List, 880 F.2d 1040, 1045 (9" Cir. 1989) (emphasis
added).

It is fundamental to our legal system that the State shall not deprive “any person of life,
liberty, or property, without due process of law.” U.S. CONST. amend. X1V, § 1. To determine
whether an individual's due process rights under the Fourteenth Amendment have been violated,
a court must engage in a two-step analysis. First, it must decide whether the individual's
threatened interest is a liberty or property interest under the Fourteenth Amendment. Schevers v.
State, 129 Idaho 573, 575, 930 P.2d 603, 605 (1996). Only if it finds a liberty or property interest
will the court reach the next step, in which it determines the extent of due process procedural
protections. Id.

The Supreme Court has stated:

that capital punishment is not prohibited under our Constitution, and that the

States may enact laws specifying that sanction. ‘[T]he power of the State to pass

laws means little if the State cannot enforce them.” (citations omitted). State

efforts to implement capital punishment must certainly comply with the Eighth

Amendment, but what that Amendment prohibits is wanton exposure to

‘objectively intolerable risk” (citations omitted) not simply the possibility of pain.

Baze v. Rees, 553 U.S. 35, 61-62, 128 S.Ct. 1520, 1537 (2008).

The Eighth Amendment to the Constitution provides that cruel and unusual punishment
shall not be inflicted. The risk of some pain is inherent in any method of execution, but “[t]he
Constitution does not demand the avoidance of all risk of pain in carrying out executions.” Baze,

553 U.S. at 47, 128 S.Ct. at 1529. In order to for the infliction of pain to qualify as cruel and

unusual punishment in violation of the Eighth Amendment, “the risk must be *sure or very likely
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to cause serious illness and needless suffering,” and give rise to sufficiently imminent dangers.”
553 U.S. at 50, 128 S.Ct. at 1531 (quoting Helling v. McKinney, 509 U.S. 25, 33, 34-35, 113
S.Ct. 2475 (1993)(emphasis original)). Further, to prevail on an Eighth Amendment claim of
cruel and unusual punishment “there must be ‘a substantial risk of serious harm’, an “objectively
intolerable risk of harm’ that prevents prison officials from pleading that they were “subjectively
blameless for purposes of the Eighth Amendment.” Id., See Farmer v. Brennan, 511 U.S. 825,
824, 846, and n. 9, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994). An execution that may result in
pain does not establish “objectively intolerable risk of harm” that qualifies as cruel and unusual
punishment. Id. An isolated mishap does not suggest cruelty or that the procedure gives rise to a
“substantial risk of serious harm.” Id. An Eighth Amendment claim cannot succeed “simply by
showing one more step the State could take as a failsafe for other, independently adequate
measures.” Baze, 553 U.S. at 61, 128 S.Ct. at 1537.

In Baze, supra, the U.S. Supreme Court held that the Kentucky three-drug lethal injection
protocol does not violate the Eighth Amendment. The plurality held that the Kentucky protocol
is constitutional because it contains sufficient safeguards to prevent improper anesthetization,
and thus does not give rise to a “substantial risk of serious harm” and is not “sure or very likely
to cause serious pain and suffering.” Baze, 553 U.S. at 49-50, 128 S.Ct. at 1530-31. In the
Kentucky protocol there were several safeguards in place to ensure that an adequate dose of
sodium thiopental is delivered to the condemned prisoner. Baze, 553 U.S. at 55, 128 S.Ct. at
1533. The Kentucky protocol the Court noted included a written requirement that members of
the IV team must have at least one year of professional experience as a certified medical
assistant, phlebotomist, EMT, paramedic, or military corpsman; the execution team participates

in at least 10 practice sessions per year; the IV team must establish both primary and backup
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lines and to prepare two sets of the lethal injection drugs before the execution commences; the
IV team has one hour to establish both the primary and backup IV’s; the warden and deputy
warden are present in the execution chamber to watch for signs of 1V problems. 1d. The Court
further found that the use of a three-drug protocol “cannot be viewed as posing an “‘objectively
intolerable risk” when no other State has adopted the one-drug method and petitioners proffered
no study showing that it is an equally effective manner of imposing a death sentence.” 553 U.S.
at 57, 128 S.Ct. at 1535.

The Supreme Court also found that Kentucky’s decision to include pancuronium does not
offend the Eighth Amendment. 553 U.S. at 58, 128 S.Ct. at 1535. Significantly the method of
execution adopted by Kentucky is “believed to be the most humane available, one it shares with
35 other states.” 553 U.S. at 62, 128 S.Ct. at 1537. As such, Kentucky’s adoption of safeguards
to protect against asserted risks cannot be viewed as probative of the wanton infliction of pain
under the Eighth Amendment. Id.

Following Baze, the Ninth Circuit Court of Appeals in Dickens v. Brewer, 631 F.3d 1139
(9" Cir. 2011), was presented with the issue of whether “Arizona’s protocol creates an
unconstitutional risk that an inmate will be improperly anesthetized and thus experience extreme
pain and suffering while dying.” 631 F.3d at 1141. The Ninth Circuit stated the “Arizona
Protocol falls within this safe harbor—it incorporates even more safeguards against
maladministration than Kentucky’s protocol, including requirements that the Medical Team
monitor the inmate with a microphone and camera and physically confirm unconsciousness.” 1d.
at 1146; see Baze 553 U.S. at 55, 128 S.Ct. at 1520 (describing the safeguards in the Kentucky
protocol). Dickens, however, asked the court to look beyond the protocol’s facial

constitutionality and consider whether there is a substantial risk that it will be implemented in an
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unconstitutional manner. 1d. In order for the evidence presented by Dickens to affect the court’s
analysis, the court said Dickens “must raise issues of fact as to whether there is a substantial risk
that he will be improperly anesthetized despite the Protocol’s safeguards, including those added
through amendment.” 1d. The evidence must show more than a single accident, mistake or
failure to follow the protocol. Id. Dickens could not meet this burden. Although Dickens
presented evidence of a previous execution, the court held there was no evidence that Arizona
might fail to follow the protocol even though in the previous execution the chemicals were
administered more quickly than planned. Id. at 1148-49. The court also stated it was mere
speculation to conclude that “Arizona might fail to follow the Protocol in the future or even that
a material issue of fact ha[d] been raised with respect to the effect of past compliance.” Id. at
1149. In short, the Ninth Circuit held that the Arizona Protocol satisfied constitutional standards
in that it contains more safeguards than the Kentucky protocol approved in Baze and Dickens
failed to present any evidence that Arizona will fail to follow it in future executions. Id.

C. Plaintiff Has Failed To State A Claim As A Matter of Law

1. 2006 IDOC SOP 135
The Plaintiff alleges the 2006 SOP violates his Eighth Amendment Right against cruel
and unusual punishment because it does not incorporate the safeguards present in the Baze case.
Complaint, p. 47. Specifically the Plaintiff alleges that (1) there is no training and experience
required for those who initiate the 1V, id; (2) there is no provision in the SOP for practice
sessions, id.; (3) there is no provision for primary and backup 1V lines or backup lethal injection
sets, id; (4) the warden and/or deputy warden is not required to be in the execution chamber, id.

at 48; (5) there is no provision to redirect the flow of chemicals to the backup IV if the prisoner
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IS not unconscious, id; (6) execution of the Plaintiff pursuant to the 2006 SOP would be cruel and
unusual punishment in violation of his rights, id.

Aside from the fact that the SOP Plaintiff challenges is no longer the controlling SOP for
execution procedures, the Plaintiff fails to state a claim for relief. The IDOC has adopted SOP
135 which is modeled after the Arizona protocol approved in Dickens. SOP 135 addresses all of
the Plaintiff’s concerns relating to the 2006 SOP. Because all of the safeguards that are in place
in SOP 135 that are in the Arizona protocol, as a matter of law, the Plaintiff fails to state a claim
for relief. As noted by the Ninth Circuit the Arizona protocol “falls within this safe harbor—it
incorporates even more safeguards against maladministration than Kentucky’s protocol.”
Dickens, 631 F.3d at 1146. For Plaintiff to succeed he must raise issues of fact as to whether
there is a substantial risk that he will be improperly anesthetized despite the SOP 135’s
safeguards. Id. In this case the Plaintiff made allegations that the 2006 SOP was lacking
adequate safeguards. Complaint, pp. 47-48. SOP 135, however, which was adopted and
approved on October 14, 2011, includes all of the measures Plaintiff complains were previously
lacking. Accordingly, Plaintiff’s complaints regarding the 2006 SOP are not only moot, they fail
to state a claims as a matter of law and are adopted from the Arizona Protocol.

2. 2011 IDOC Draft SOP 135

Regarding the 2011 Draft SOP, the Plaintiff alleges (1) it does not require any training or
experience in starting, maintaining or injecting chemicals via an IV or consciousness checks,
Complaint, p.29; (2) any thiopental obtained by the Defendants was illegally obtained and
manufactured without safeguards, id. at p. 33; (3) his right against cruel and unusual punishment

would be violated under the 2011 Draft SOP because it does not contain the procedural
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safeguards that Baze requires, specifically relevant training, experience, redundancy, and
consciousness check, id. at pp. 38-47.

The assertions are anything more than mere conclusory allegations in his Complaint with
regarding a Draft SOP that was never adopted or implemented by the IDOC. Although Plaintiff
was able to obtain the draft document through a public records request, it is clearly marked
“Confidential Draft” and has no date indicating its adoption or approval Complaint, Exhibit 1.
While the letter from William Loomis for the IDOC, that accompanies the draft states that the
draft is a substantially finalized version, Mr. Loomis goes on to state that it is subject to further
revision. Id. at Ex. 2. Because Plaintiff’s allegations are based on pure speculation and are
conclusory statements about a draft SOP that was not adopted or approved by the IDOC, his
claims with respect to the 2011 Draft SOP should be dismissed for failing to state a claim for
relief

3. Alleged lllegal Acquisition of Thiopental

The Plaintiff alleges his rights will be violated because he believes that any thiopental
that may be used in his execution was illegally obtained and manufactured without adequate
safeguards to ensure its identity and quality. Complaint, p. 33. The Plaintiff further alleges that
any thiopental which may be used in an execution has deteriorated due to improper storage or
age. Id. The Plaintiff fails to state a claim for relief on this basis.

In Cook v. Brewer, 649 F.3d 915 (9" Cir. 2011), the court held that the Plaintiff failed to
state a claim that the Arizona Department of Correction intended to use imported, non-Food and
Drug Administration approved sodium thiopental to carry out his execution. Cook made
speculative and conclusory allegations which were insufficient to state a facially plausible claim.

Cook, 649 F.3d at 916. Cook alleged the sodium thiopental “(1) has officially reported issues
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with lack of efficacy in the United Kingdom; (2) is made for animal use, not human use; (3) has
documented reports of problems in its use in three executions in the United States; and (4) was
unlawfully ‘imported in a manner nearly identical to the process used in Georgia—a process that
has resulted in the Drug Enforcement Administration seizing Georgia’s supply of the substance.”
Id. at 917(quotations and alterations omitted). The court held Cook’s allegations did not state a
facially plausible claim that the sodium thiopental will cause him needless pain. Id. The court
further held there was no basis to question the numerous safeguards in Arizona’s lethal injection
protocol that ensure an inmate’s unconsciousness after the administration of the sodium
thiopental. 1d.; See Cook v. Brewer, 637 F.3d 1002, 1007-08 (9th Cir. 2011).

Under Twombly and Igbal, claims like the Plaintiff’s are not entitled to an assumption of
truth where they are based on conclusions unsupported by factual allegations. Igbal, 129 S. Ct.
at 1950. Plaintiff’s claims are, at best, bare assertions that amount to nothing more than a
formulaic recitation of the elements of a cause of action and, as such, they are not entitled to an
assumption of truth and are inadequate to support any legitimate grounds for relief. Plaintiff’s
Complaint should, therefore, be dismissed.

CONCLUSION

Based on the foregoing reasons, the Defendants respectfully request that the Court enter
an order dismissing the Plaintiff’s claims because they are moot, because Plaintiff has failed to
properly exhaust, and because Plaintiff has failed to state a claim as a matter of law.

DATED this 14th day of October, 2011.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
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/s/ Krista L. Howard
KRISTA L. HOWARD
Deputy Attorney General

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on the 14™ day of October, 2011, | caused to be served a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANTS’
12(b)(6) MOTION TO DISMISS with the Clerk of the Court using the CM/ECF system which
sent a Notice of Electronic Filing to the following persons:

Oliver W. Loewy, oliver_loewy@fd.org

Teresa Hampton, Teresa_Hampton@fd.org

/s/ Krista L. Howard
KRISTA L. HOWARD
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LAWRENCE G. WASDEN
ATTORNEY GENERAL OF IDAHO

MARK A. KUBINSKI, ISB #5275
Lead Deputy Attorney General
Idaho Department of Correction

KRISTA L. HOWARD #5987
Deputy Attorney General

Idaho Department of Correction
1299 North Orchard St., Suite 110
Boise, Idaho 83706

Telephone (208) 658-2097
Facsimile (208) 327-7485

E-mail: khoward@idoc.idaho.gov

Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PAUL EZRA RHOADES,
Plaintiff,
Vs.

BRENT REINKE, in his official capacity
as Director, Idaho Department of Correction,

RANDY BLADES, in his official capacity
as Warden, Idaho Maximum Security
Institution;

DOES 1-50, UNKNOWN
EXECUTIONERS, in their official
Capacities as Employees and/or Agents of
Idaho Department of Correction.

Defendants.
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STATE OF IDAHO )
) ss.
COUNTY OF ADA )

SHERYLL BYRNE, being duly sworn upon her oath, deposes and says:

1. I am over the age of eighteen (18) years and competent to testify on the matters
herein. I make this affidavit based upon my o§vn personal knowledge.

2. I am employed with the Idaho Department of Correction ("IDOC") at the Idaho
Maximum Security Institution ("IMSI"). I have been employed with the IDOC for
approximately 2 years. I am currently an Administrative Assistant 1 and have been the
Grievance Coordinator at IMSI and have held this position for 2 years.

3. As the IMSI Grievance Coordinator, I am personally familiar with the IDOC
Grievance Process. The IDOC Grievance Process is contained generally in IDOC Policy 316
Offender Grievance Process which was adopted in August 1990. The grievance procedure is
contained in IDOC Division of Prisons Standard Operating Procedure 316.02.01.001 (“SOP
316”) which was adopted in September 1995. Pursuant to the IDOC’s organizational structure,
policies have general application to the entire Department, and are considered to be a broad
statement of policy on a particular subject. Division SOPs (and previously Division Directives)
on the other hand, provide specific information and guidance on how a particular policy is
executed within a particular Division. Attached hereto as Exhibit A is a true and correct copy of
Policy 316 (version 2.0), which was reviewed and approved March 31, 2008. Attached hereto as
Exhibit B is a true and correct copy of SOP 316 (version 3.0), which was reviewed and approved
on May 2, 2008.

4. At all times, the IDOC grievance procedure has consisted of a three-step process.

That process requires the inmate to (1) seek an informal resolution of the matter by completing
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an Offender Concern Form; (2) comﬁlete a Grievance Form if an informal resolution cannot be
accomplished; and finally (3) file an appeal of the response to the grievance.

5. The inmate grievance process begins with an Offender Concern Form. (Ex. B,
pp. 3-4). The Offender Concern Form must be addressed to the staff member most capable of
responding to and, if appropriate, resolving the issue. (Ex. B, p. 4). For example, if an inmate
has a problem with a particular correctional officer, the Offender Concern Form should be
addressed to that officer. The staff member should respond with seven (7) days of receiving the
Offender Concern Form. (/d.)

6. If the issue cannot be resolved informally, an inmate may obtain and file a.
Grievance Form. (Ex. B., pp. 4-5). The Grievance Form is required to be submitted within
thirty (30) days of the incident or problem that is the basis for the grievance; however, an
extension of time may granted by the reviewing authority. (Ex. B., p. 5).

7. The Grievance Form must contain specific information including the nature-of the
complaint, dates, places, and names. (Ex. B., p. 5). The inmate must suggest a solution to the
issue and can only raise one specific issue per grievance. (/d.) Upon receipt of a grievance; the
Grievance Coordinator enters the grievance information into the Corrections Integrated System
(“CIS”), which is an electronic database used to log offender grievances and grievance appeals.
(Ex. B, p. 6). ThelGrievanoe Coordinator determines if the gﬁevance form is completed
correctly. (Id.) If the form is completed correctly the grievance is entered into the CIS and then
assigned to the staff member most capable of responding. (Ex. B., pp. 6-7.) If the form is
completed incorrectly it is returned to the offender using the Grievance/Disciplinary Offense
| Report (DOR) Transmittal Form. (Ex. B., p.6) The Grievance Coordinator assigns the correctly

completed grievance to the staff member most appropriate to respond to and, if appropriate,
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resolve the grievance issue. (Ex. B., p. 7). Staff must answer and return the grievance to the
Grievance Coordinator within ten (10) days. (Ex. B., p. 7). Once the staff member responds to
the grievance, the response is sent to the Grievance Coordinatorwho logs the information in the
CIS database. (Id.) The information is then forwarded by the Grievance Coordinator to a
“reviewing authority,” who is usually a deputy warden. (Ex. B., p. 7). Within fourteen (14)
days of receiving the grievance from the Grievance Coordinator, the reviewing authorﬁy must
review the grievance, the staff member’s response and, as needed, any applicable rules, policies,
SOPs, etc., and deny, modify, or grant the offender’s suggested solution. (Ex. B., p.8.) The
reviewing authority then returns the grievanoe to the Grievance Coordinator. (Zd.) Upon receipt
of the grievance from the reviewing authority, the Grievance Coordinator logs the reviewing
authority’s response in the CIS database. (Id.) A copy of the response is then printed, attached-to
the original grievance paperwork submitted by the offender, and returned to the offender via
institutional mail. (/d.) The Grievance Coordinator then files a copy of the original Grievance
Form, and any attachments submitted with the grievance, in the facility administration area. (/d.)

8. If the inmate is not satisfied with the response to his grievance, he may, within
five (5) days of receiving the response, file an appeal. (Ex. B.,p. 9).

9. When the Grievance Coordinator receives an appeal, she is required to enter the
app¢a1 into the CIS database and forward it to the “appellate authority,” who is typically the
- facility head. (Ex. B.,p.9). At IMSI, the appellate authority is the Warden, except as to medical
grievances, in which case the contract medical provider acts as the appellate authority. (Ex.B.,
pp. 11-12). The appellate authority must draft a response within fourteen (14) days of receipt of
the grievance appeal, and must return it to the Grievance Coordinator, who will log the response

in CIS. (Ex.B., p.10.) The grievance coordinator will forward the printed grievance and the
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offender’s original attachments to the offender. (Ex. B.,p.10.) The grievance coordinator will
then file a copy of the printed grievance, the original Grievancé/Appeal form, and copies of all
attachments in the facility administration area. (/d.)

10.  Upon completion of all three steps, i.e., the Offender Concern Form, the
Grievance Form, and the Grievance Appeal, the inmate grievance process is exhausted.

11.  Iam the custodian of the grievances and grievance logs at the IMSI. The
grievances and grievance logs are kept in the ordinary course of the IMST’s regularly conducted
business activities. Additionally, grievances that were submitted prior to November 1, 2007 are
logged into a searchable Excel computer database. By using this database, I am able to search
for grievances by various categories, including but not limited to: an inmate’s name, an inmate’s .
IDOC number, grievance number, or a particular year. Grievances submitted after November 1,
2007 are logged in the CIS.

12.  Prior to November 2007, the IDOC did not require the Grievance Coordinator to
keep copies or a log of any unprocessed grievances until November 2007, when the revised SOP
316 was issued. (See Ex. B, Appx. B-Grievance Transmittal Form). Since the end of November .
2007, all grievances are logged, even if they are not processed. The inmate grievance process is
exhausted only when the grievance submitted by an inmate follows the grievance procedure and
all steps are completed within the required timelines and guidelines of SOP 316.

13. At the request of IDOC counsel I have reviewed the Excel database and CIS for
grievances submitted by offender Paul Rhoades, IDOC # 26864, for the period of January 1,
2002 through October 3, 2011. Upon review of the Excel database, inmate Rhoades did not

submit any grievances from 2002 to the present with respect to having a constitutional right to
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have counsel present during his execution as a witness or his counsel’s constitutional right to be
present during his execution.

14.  Ihave access to the IDOC CIS in the ordinary course of business. Ihave
reviewed offender Rhoades Grievance Listing from November 25, 2008 through October 3,
2011, 2011. Offender Rhoades has submitted approximately five (5) grievances on different
issues regarding conditions of confinement, administration and mail that have been logged in the
IDOC CIS database. Attached as Exhibit C is a true and correct copy of the CIS Grievance
Listing for offender Rhoades showing grievances submitted between the dates of November 25,
2008 to the present.

15.  As the Grievance Coordinator at IMSI I have access to the archived grievance.
logs that were kept in the ordinary course of business prior to the implementation of the CIS. In
reviewing the grievance logs since January 1, 2002 only one other grievance was submitted by
inmate Rhoades in 2004 regarding his classification as administrative segregation. Between the
archived grievance logs and the CIS database offender Rhoades has submitted a total of six (6)
grievances to present date.

16.  Offender Rhoades has not submitted any grievances with respect to his claim that
he has a constitutional right to have his counsel present during his execution or with respect to
his claim that his counsel has a constitutional right to be present as a witness or counsel to
Rhoades during his execution.

17.  Further your affiant sayeth naught.
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DATED this /5~ day of October, 2011.

SHERYLL BYRNE

SUBSCRIBED AND SWORN To before me this /3 Mday of October, 2011.

Notary Public for Idate
Residing at %0&5\3 D
Commission Expires: 7~ 2 — 12—
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14" day of October, 2011, I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF SHERYLL BYRNE with the Clerk of the

Court using the CM/ECF system which sent a Notice of Electronic Filing to the following

persons:

Oliver W. Loewy, oliver_loewy@fd.org

Teresa Hampton, Teresa Hampton@fd.org

OB 1 o)

KRISTA L. HOWARD
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Idaho Control Number: Version: | Page Number:
Department of 316 2.0 10f2
Correction Adopted:
8-17-1990
Policy Title: Reviewed:
) 3-31-2008

Offender Grievance Process Next Review:

3-31-2010

This document was approved by Brent Reinke, director of the Idaho
Department of Correction, on 3/31/08 (signature on file).

BOARD OF CORRECTION:IDAPA RULE NUMBER

relates to offenders.

PURPOSE

The purpose of this policy is to co
the offender grievance process.

ate the Boardis management philosophy regarding

SCOPE

This policy applies to all procedures created thder the*\authonty of this policy and to IDOC
facilities, assigned staff, and offenders under thejurlsdlctlon of the IDEC.

RESPONSIBILITY

The director of the IDOC and the chiefs of the Divisions of Prison
Corrections are responsible for overseeing the development, impl mentatlon and
monitoring of standard operating procedures (SOPs) that provnde gwdance onor
establishes the following:

e Methods for informal resolution of problems and complaints;
o Guidelines that help offe nders understand how to use the process ;

o Methods of monitoring the number of grievances, the operational area being grieved,
and the administrative decisions;

o Guidelines that prohibit retaliation against offenders for participating in the grievance
process. ‘

e Guidelines to ensure timely resolution of issues.

EXHIB!T_._:L’—
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Control Number: Version: | Title: Page Number:
316 2.0 Offender Grievance Process 20f2

¢ Guidelines that allow offenders to use the process to resolve issues that are within
the control of the Department, but do not allow use of the process for issues that are
beyond the Department’s control.

¢ Instructions to ensure that issues regarding the disciplinary hearings are handled
using the Department’s disciplinary hearing appeal process.

e Processesto ensure that offenders entering the Department are made aware of the
offender grievance process.

» Guidelines that provide offenders access to the offender grievance standard
operating procedure and related forms.

e Methods that promote a clear understanding of the offender’s complaint.

¢ Guidelines that promote a proposed solution from the offender.

REFERENCES
None
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Idaho Control Number: Version: | Page Number:
Department of Standard 316.02.01.001 3.0 10f13
Correction Operating Adopted:
P S Procedure - 9-1-1995
Division of | Title: gez\flzeovggd.
Prisons . .

Grievance and Informal Resolution Lo

' Procedure for Offenders Next Review:
Inmate 5-2-2010

Management

This document was approved by Pam Sonnen, chief of the Division of
Prisons, on 5/2/08 (signature on file).

BOARD OF CORRECTION.IDAPA RULE NUMBER
None

POLICY STATEM . T NUMBER 316

Offender Grievance Process

DEFINITIONS
Standardized Definitions List

None

PURPOSE

The purpose of this standard operating procedure (SOP) is to mcrease the safety and
security of Idaho Department of Correctlon (IDOC) correctlonal facmét%ies by prov1d|ng

An effective grievance process gives offenders the ability to v concerns, helps IDOC
staff increase adherence to policy and procedure, and aids in the discovery of unworkable,
impractical, or inconsistent practices.

SCOPE

This SOP applies to all Division of Prisons correctional facilities, assigned staff, and
offenders.

Note: Concerns and grievances directed to the deputy attorney generals (DAGs) do not fall
within the scope of this SOP. See section 2 of this SOP for further details.

RESPONSIBILITY
Facility heads are responsible for:

=XHIBIT__ D
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e Implementing this SOP,
o Ensuring staff members practice the requirements contained herein, and

e Appointing a staff member to serve as the grievance coordinator.
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GENERAL REQUIREMENTS

1.

Grievance Process Overview

An offender grievance is a written complaint regarding a problem or action that affects either
an offender or the offender population as a w hole. An offender must write and file his own
Offender Concern or Grievance/Appeal Form unless he is unable to write a grievance due to
illiteracy, the inability to write the English language, or is physically unable to complete it.
(Note: Under these circumstances, an offender is allowed to write a grievance on another
offender’s behalf.)

The offender problem solving procedure has three (3) components:
¢ Concerns (Using Appendix A, Offender Concern Form)

\ppendix C, Grievance/Appea/ Form)

Grievance

General Information”

Problem solving should occur at
discuss issues with staff beforg;’@u
try to solve the problem mforn:lally using A

appropriate level. First, offenders should -

der Concern Form. Second, offenders must
e%ndlx A, Offender Concern Form. If the problem
f"’the offender can then file a grievance.

Note: The DAGs are not a part el
be allowed to file concerns or grlevances with the

a grievance or participating in
orms. Offenders can file a

the grievance procedure; this includes the use of conce

grievance against any employee who uses reprisal or retaliation. g;;?‘?
o

i

What Problems Can and Cannot Be Grieved

Most things that affect offenders during incarceration can be griev
section 8, Handling Requirements and Grievance Categories.

list'can be seenin

The following issues cannot be grieved:

Disciplinary Offence Reports (DORs)

e DOR hearing process including findings and sanctions. There is a separate process
for the disciplinary procedure review or appeal process, which can be found in SOP
318.02.01.001, Disciplinary Procedures.

Alternative Sanctions
e Alternative sanctions that an offende r agreed to

Sentence
e Length of sentence
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e Commission of Pardons and Parole and court decisions. Sentencing and parole
decisions must be resolved with the court or by the Commission of Pardons and
Parole. (Note: Offenders can use an Offender Concern Form and grievance
procedure regarding problems with IDOC's calculation of their sentence.)

Previously Grieved Issues

e After an issue has been reviewed at the appellate level, the adm mlstratlve remedies
available to offenders have been exhausted. Additional grievances forms on
previously grieved and appealed issues will be rejected.

Outside Problems

e Problems that are beyond the control of the IDOC

orms to the unit officer. The unit officer will
copy to the offender.

Note: Addressing the conc
sending a concern form that
warden will only delay the process).

another Offender Concern Form to another staff mei ber or use the grievance process
If the offender decides to use the grievance process, he must wréye “no response” in the
staff response section of the offender’s copy of the concern form and attach it to the
Gr/evance/Appea/ Form (Appendix C). ;

& v
Lo

Note: Issues that are confidential such as unethical staff beha e reported
directly to the warden by sealing the Offender Concern Forn letter in an envelope and
placing the envelope in the grievance lock box. The offender must place his name and
living unit information in the upper left-hand corner of the envelope. Additional reporting
options can be found in SOP 325.02.01.001, Prison Rape Elimination.

Grievance Forms

All offenders can use the grievance process regardless of their classification or housing
status.

Offenders must avoid using grievances for problems that should be resolved informally.
Overloading the grievance system slows the process and reduces staff members’ ability
to consider the problems being grieved.

The following guidelines must be followed or the grievance will be rejected:

e A copy of the Offender Concern Form with the staff response that shows the
offender’s attempt to resolve the issue informally must be attached. (Note: If the staff
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member did not respond, write “No Response” in the staff response section of the
yellow copy of the concern form and attach it to the Grievance/Appeal Form.)

e An offender cannot have more than three (3) open grievances, including appeals, in
the system. (Note: “Open” means awaiting response from the review or appellate

authority.)

» An offender can only raise one (1) specific issue per grievance.

« The grievance must contain specific information such as dates, places, and names.

« The description of the problem must be written within the appropriate area on the
Grievance/Appeal Form. If staff decides it is necessary to obtain more information, a
staff member may interview the offender or request additional written explanation.

e The offender rﬁUst sugges aisol

R N

Grievance/Appeal Forms must be handwritten and legible.
forms that are difficult to read or understand may be returned

e Grievang /Appea/ Form must sign the form.

however, grievance coord
anytime there is a questio
process steps in section 5 below:

5. Procedure for Filing an Offender Grievance

Table 5.1: Filing Grievances

Functional Rolesand | |- Tasks L
Responsibilities [ Step - ClS steps are i -
If informal problem solving is unsucgessful, do the
following: :
e Complete Appendix C, Grievance/Appeal Form. At the
top of the form, check the box next to “grievance”.
Offender 1 e Attach the Offender Concern Form(s) that were used in
an attempt to resolve the issue. (Note: Supporting
documentation such as copies of property inventories
should be attached. Refer to section 4 for additional
details.)
, Within 30 days of the incident, do the following:
o Submit the Grievance/Appeal Form, placing it in the
Offender 2 lockbox designated for grievances, appeals, etc. (Note:
The review authority may extend the deadline for filing.)
Designated Idaho Collect the forms from lockbox (at a minimum Monday
Department of 3 through Friday, except state-observed holidays) and submit
Correction (IDOC) them to grievance coordinator.
Staff
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Responsibilities Step CIS steps are in bold

Grievance Coordinator
(at the facility where the
offender currently
resides)

In the Corrections Integrated System (CIS), under the
“grievance detail” screen, level one (1), fill in the
_appropriate fields. (See the note box directly below this
table.)

(Note: If the issue the offender is grieving occurred at a
facility other than where the offender is currently housed,
the grievance coordinator must fax the Grievance/Appeal
Form and attachments to the grievance coordinator at the
facility where the issue occurred. All data entries must be
done at the facility where the issue occurred. The original
grievance form will be filed in a pending file at the facility
where the offender is housed.)

Grievance Coordinator

Determine if the Grievance/Appeal Form is completed
correctly.

) !f the form is completed correctly or after a previously
olete form is corrected, proceed to step 6.

is not completed correctly, return the form to
r using Appendix B, Grievance/Disciplinary |
port (DOR) Transmittal Form.

nder the “offender section,” within the
creen, note that the grievance

Grievance Coordinator

If the Gr/evance/App

following: B
In CIS, under the “offender section,” within the
“grievance detail” screen typeg*—‘ﬁverbatlm—the
offender’s written statements

e Double-space and ente
provided by the offender that describes how he
tried to resolve the problem informally.

¢ Double-space and enter the offender’s
suggested resolution.

¢ In the “disposition” field, select “pending.”

¢ Select the “received date” and “due date back”
fields.

2

000383




Case 1:11-cv-00445-REB

Document 7-2 Filed 10/14/11 Page 17 of 28

Control Number: Version: | Title: Page Number:
316.02.01.001 3.0 Grievance and Informal Resolution 7 of 13
Procedure for Offenders
Functional Roles and ‘ Tasks _
Responsibilities Step CIS steps are in bold

Grievance Coordinator

Assign the grievance to the staff member most capable
of responding to and, if appropriate, resolving the issue.
(Note: Grievances involving health care issues must be
assigned to a medical contract provider employee.)

In CIS, enter the staff member’s user ID in the
“forwarded to” field, and enter the date forwarded
in the “forwarded date” field.

Attach a portable document format (PDF) version of the
grievance to an email and send the email to the staff
member assigned to respond to the grievance, notifying
him of the assignment.

The grievance coordinator should discuss the
assignment with the review authority as needed.

Assigned Staff

Within 10 days, review the issue described in the grievance
and determme if pohcnes SOPs, dIVlSlon dlrectlves field

the grievance coordinator so, if appropriate;
ember can be assigned. A notification of the

Member 8
Assigned Staff Member 9

s Copy and paste th
Grievance Coordinator | 10

sponse received from the
assigned staff member (via emall) into the “staff
section.” (Note: The response uld be copied as
written—no modifications are p tted, including

spelling corrections.)

Select the “level two (2)” o button.

Click on the date fields, énter the review authority’s
user ID in the “forwarded to” field, and enter the
date forwarded in the “forwarded date” field.

Notify the review authority (via email) of the
grievance assignment.
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Functional Roles and | ‘  Tasks ,
Responsibilities Step CIS steps are in bold

Within 14 days of receiving the grievance from the

grievance coordinator,

o Review the grievance, the staff response and, as

- needed, any applicable rules, policies, SOPs, etc., and
deny, modify, or grant the offender’'s suggested solutlon
and then forward the grievance to the grievance
coordinator.

e [n CIS, under the “grievance detail” screen
¢ Select the “level two (2)” radio button;

¢ In the “review authority” text field, record your
finding;

¢ In the “grievance disposition” field, select
“denied,” “modified,” or “granted”; and

e Click on the “save” button. .
e grievance coordinator (via email) that the

Review Authority 1
(See section 10)

ce review process has been completed.

Grievance Coordinator | 12

original attachments o;‘tvhe offender and

o File a copy of the printed grievance the original
Gr/evance/Appeal Form and copies of all attachments

Note: For step-by-step instructions on how to prepare the grieVance in Corrections
Integrated System (CIS) see the “grievance section” in the C/S EZ Guide or contact your
designated CIS super user.

Appeal Process

If the offender is not satisfied with the reviewing authority’s response, the offender may file
an appeal using the process detailed in table 6.1 below.
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Table 6.1: Filing an Appeal

Functional Roles and

Tasks

Responsibilities Step | CIS steps are in bold .
Within five (5) days of receiving a grievance response,
Offender 1 submit in the appropriate lockbox the original grievance-

with an Offender Concern Form attached explaining why
the finding should be changed.

Grievance Coordinator. .

\&‘v

* In the Corrections Integrated System (CIS), under
the “grievance detail” screen, for the grievance
enter the reason(s) for the offender’s appeal under

the “offender grievance description” text box.

Select “level three (3),” complete the date fields,
and enter the appellate authority’s user ID in the
“forwarded to” field.

In the “disposition” field, select “pending.”

Notlfy the appellate authority (via email) of the
1ce appeal. (Note: Grievances involving health
are Sues must be sent fo the medlcal contractor

Appellate Authority
(See section 10)

o Select the “level three (3)

o In the “appellate authorit)
your finding;

e In the “grievance disposition” field, select
“denied,” “modified,” or “granted”;

e Select your name from the “appellate authority”
drop-down box; and

o Click on the “save” button.

Notify the grievance coordinator that the appeal has
been completed. (Note: If an extension is required, the
offender must receive written notification.)
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Functional Roles and o : Tasks .
Responsibilities Step CIS steps are in bold .
e In CIS, under the “grievance detail level 3” screen

¢ Place the cursor in the “returned date” field,
and-the_date will.auto-fill;.

¢ Input the response sent to inmate date,
4 e From CIS, print the grievance;

o Forward the printed grievance and the offender’s
original attachments to the offender; and

File a copy of the printed grievance, the original

Grievance/Appeal Form, and copies of all attachments in

the facility administration area.

nce with CIS, see your designated CIS super user.

Grievance Coordinator

grievance and the offender’s origi
will forward a copy of grievance

7. Notifying Offenders of Griev

Facility heads will ensure that thi
facility.

Within two (2) working days after arriving at an
each offender will receive both written (Apper
Process for Offenders Offender Handout) and verbal instructions regardmg the grievance
procedure, mcludlng a question and answer perlod Appropriate pr0\4|3|ons will be made for

accommodations.

8. Handling Requirements and Grievance Categories
Each facility will provide a locked box in which offenders will s

Response to grievances should be returned to the offender in a sealed envelope or folded
and secured.

mit grievances and appeals.

Grievance Categories and Codes
e Access to Courts (ATC)

e Administration (Admin)

e Classification (Class)

e Commissary (Com)

e Complaint Against Staff (CAS)

e Conditions of Confinement (COC)
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9.

10.

e Food (Food)

e Mail (Mail)

e Medical (Med)

» Programs (PRG)
e Property (PRP)
e Security (SEC)

Guidelines for Staff
Staff members shou

ry to solve problems with offenders at the lowest, appropriate level.

When staff memb ‘nj ze that a problem exists, but it is beyond the scope of their
authority, they ‘,hould work through their chain of command to achieve a solution.

r staff to respond to an Offender Concern Form is seven (7) days. Staff
ynse on Offender Concern and Grievance/Appeal Forms must be clear,
;nal Concern forms will be a half (1/2) sheet printed on three (3)-part

The time limit
members’ res
concise, and pr
No Carbon Requir

o White original (filed as; entified i Nlllty field memoranda).
after a staff member signs for receipt. (This

by handwriting on the top document.

In most cases, the grievance process must
lawsuit against the Department. Therefore, offenders cannot be dlsmphned for using the
grievance/concern process or for the content contained therein. Regnsal or retaliation

against offenders is prohibited.

Offender grievances will be treated as confidential and staff will onl Hermn on a need to

know basis. -

If staff learns that an offender is having difficulty understandinéﬁthe informal resolution and
grievance process, the offende r should be given a copy of Appendix D, Grievance and
Informal Resolution Process for Offenders Offender Handout. If the offender is illiterate, a
staff member can explain the procedures, read, or have Attachment D read to the offender.

Review and Appellate Authorities
The grievance process has two (2) decision-making authorities: review authority and
appellate authority.

For Prison and CWC Issues

Review Authority: The deputy warden or, in facilities without a deputy warden, the
second-in-command.

Appellate Authority: The facility head.
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Note: The review or appellate authority will forward grievances that are beyond his
control to the division chief. In addition, the review or appellate authority will notify the
IDOC Office of Professional Standards of any issue that could result in involvement of
that office.

‘For Health Care or Medical Contract-Provider-Issues -~
Review Authority: An employee of the medical contract provider.

Appellate Authority: The medical contractor regional manager.

11. Review and Appellate Authority Options: Grant, Modify, or Deny
Review and appellate authorities have three (3) options: Grant, Modify, or Deny.

Grant: The revie llate authority determined that a change or correction is needed

appropriate decision is to
solution just as it was writ ]

Modify: The review or appellate atthority
warranted but that the offender’s solutlon will not wo
such things as staff training, even if the issue can

Example:

I suggest the following solution: The Department should bu
credit my inmate account $150 dollars.

If the review authority discovers that the confiscation of the tel on
the situation should be corrected; however, the offender’s solution is mapproprlate
Therefore, the review authority should modify the offender's solution. For example, the
decision might be to return the confiscated television to the offfender but not credit
money to the offender’s account.

Deny: The review or appellate authority determined that no change is justified.

Example:
The problem: Security confiscated my television.

I suggest the following solution: The Department should buy me a new television and
credit my inmate account $150 dollars.

If the review or appellate authority determines that the television was taken because the
offender did not own the television, then the appropriate response is to deny the
suggested solution stating som ething like “There is no evidence that you own the
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television. Staff confiscated the television in accordance with SOP 320.02.01.001,
Property: State-issued and Offender Personal Property.”

12. Documentation
The grievance coordinator will enter grievance information into the Corrections Integrated

System (CIS).
The grievance coordinator will maintain hard copies of grievances for five (5) years.
REFERENCES

Appendix A, Offender Concern Form
Appendix B, Grlevance/DISCIpImary Offense Report (DOR) Transmittal Form

318. 02 01 001 D|SC|plmary Procedures

Standard Opera ing P &g%cedure
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IDAHO DEPARTMENT OF CORRECTION
Offender Concern Form

Offender Name: IDOC Number:
Institution, Housing Unit, & Cell: Date:
To:
(Address to appropriate staff: Person most directly responsible for this issue or concern)
[ssue/Concern:
(Description of the issue must be written only on the lines provided above.)
Offender signature:
Staff Section
Staff signature: Associate ID #:
(Staff member acknowledging receipt)
Reply:
Responding staff signature: Associate [D# : Date:

Pink copy to offender (after receiving staff's signature),

Original and Yellow copy to responding staff (after completing the reply, yellow copy returned to offender)
Appendix A

316.02.01.001 v3.0

This is a half-page form. Cut page above the line and discard the bottom portion of this page.

Appendix A
316.02.01.001 v3.0
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Grievance/Disciplinary Offense Report (DOR) Transmittal Form

Facility: Date:

To: Offender Name: IDOC Number:
Institution, Housing Unit, & Cell:

From:

The attached form is being returned without action being take n because:

[] You did not attach an answered or signed Offender Concern Form that shows your attempts
to resolve the issue informally.

[_] You have three (3) grievances in the system, which is the maximum number you are
allowed.

[] You have raised more than one (1) issue.

(] The grievance does not contain specific infor mation such as dates, places, and names.

] Your description of the problem is not written within the appropriate area on the form.

[[] The form is typed. Forms must be handwritten.

H |‘Yo.t: did not file the grievance or Disciplinary Offense Report (DOR) appeal within the time
imit.

[] You agreed to the alterative sanctions.

[] Your administrative remedies have been exhausted on this issue. Previous grievance or
DOR appeal number: was on this same topic.

[ You did not sign the form.
[] You did not suggest a solution.
(] You cannot grieve a DOR, but must use the disciplinary appeal process.

[] You cannot grieve the length of your sentence or a decision that is under the jurisdiction of
the court or Commission of Pardons and Parole.

[] This problem is beyond the idaho Department of Correction’s (IDOC’s) control.
[] Other (must be approved by the review or appellate authority):

Appendix B
316.02.01.001 v3.0
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IDAHO DEPARTMENT OF CORRECTION
Grievance/Appeal Form

(] Grievance [_] Appeal
Offender's Name: IDOC Number:

Date:

[nstitution, Housing Unit, & Cell:

S€
Facility: Date Answer Sent:
|.Date Received: . Grievance Number:
Date Answer Due: Grievance Category Code: "

The problem is:

| have tried to solve this problem informally by:

| suggest the following solution for the problem:

Offender’s signature:
Appendix C
316.02.01.001 v3.0

This is a half-page form. Cut page above the line and discard the bottom portion of this page.

Appendix C
316.02.01.001 v3.0
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IDAHO DEPARTMENT OF CORRECTION
Grievance and Informal Resolution Process for Offenders Offender Handout

What if | have a problem while incarcerated?
Sometimes problems happen. If you have a problem, take the following step.
e To learn more, read standard operating procedure (SOP) 316.02.01.001, Grievance

and Informal-Resolution Procedure for Offenders. Just ask a staff member for the
SOP on the grievance procedures for offenders.

Know the Rule

The first step is to know and follow the rules. T he IDOC uses policies, directives, and
standard operating procedures. For now let's just call them all rules. You can read most of
the rules that affect you.

If staff followed the rule, asking for a change won't work.

Talk to Staff

Second, talk to staff. Staff can show you the rule, answer your question, or tell you who can
answer your question.

Write an Offender Concern Form

Write your problem on an Offender Concern Form and address it to the proper staff
member. For example, a property question is sent to the property officer. Give the concern
form to the unit officer. The unit officer signs the concern form and gives you a copy. Keep
the copy.

The staff member should respond within seven (7) days. If you think the response is wrong
or if there is no response after seven (7) days, you can file a grievance.

File a Grievance

To file a grievance, fill out the Grievance/Appeal Form and attach the Offender C oncern
Form that has the staff response. (If you didn’t get a response write “no response” on the
copy of the concern form that the unit officer signed and attach it to the grievance form.)

Put the grievance form in the lock box.

File an Appeal

If you think the answer on the grievance is wrong, you can file an appeal. After you get the
Grievance/Appeal Form back with an answer, you must file the appeal within five (5) days.
Write why you think the answer is wrong on a concern from and attach the Offender
Concern Form to the grievance form. Put both in the lock box. This is the last step in the
problem solving process.

Appendix D
316.02.01.001 v3.0
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Grievance Listing @

Begin Date: [01/01/2001; End Date: {10/12/2011

Search Arguments : [26864

Search By : | OFFENDER NUMBER

Offender Grievances ]

Sort By:A{ Grievance. Number :

Gi;'f:qizcre ?jjﬁ:‘g:: Offender Name Received Date Category Status
RHOADES, PAUL CONDITIONS OF RETURNED W/0
E7 1] IM 090000456 26864 EVRA 07/08/2009  CONFINEMENT ACTION
Description: RETURNED
fif IM 090000424 26864 E;S:DES' PAUL 46/23/2009 ggm%ﬂé&'\éigz DENIED

Description: Placing me in ad seg due to my death sentence, the only reason cited in my restrictive houseing
order, un-constitutionally (federal & state) negates my liberty interest in avoiding ad seg here, my rights to due
process, against cruel & unusual punishment & against ex post facto laws bec.:prison rules don't allow me to
achieve a less burdensome classification; ad seg isn't the least restrictive way to meet prison interests; & I.C.S 19-

Z705(1)mandates individualized housi

B/ 1 IM 090000153 26864 RIOADES, PAUL 02/24/2009 - ADMINISTRATION DENIED

Description: That executing me by lethal injection pursuant to IDOC protocol or by firing squad, for which no
IDOC protocol exists, would viclate my state and federal constitutional rights. US jConst amends VIII & XIV: Bate
v. Rees; Idaho Const. Art. I, SS6 & 13. This is due to a variety of reasons, which are outlined in my attached
concern form and for which there is insufficient space to repeat here. Also, my original and technically and
allegedly defective grievance form is attac

' RHOADES, PAUL ‘ RETURNED W/O
B @' IM 080000486 26864 EZRA 12/24/2008 ADMINISTRATION ACTION

Description: Grievance was returned to Rhoades. He is grieving the execution process, which is beyond the
IDOC's control. KR 12-24-08

B ] IM 080000433 26864 R R DES! PAUL 44/25/2008  MAIL DENIED

Description: Mailroom confiscated The Angolite Prison News Magazine 11-21-08 stating cause to be information
about another offender. The next night 11-22-08 I received Prison Legal News Magazine. This issue received after
concern sent about Angolite. Both the Angolite and Prison Legal News contain such information. Sending concern
to Sgt. Wright at South Boise Complex mailroom asking why double standard as to which magazine allowed. Both

contain information about offenders, PLN a

Record(s) displayed/found:1-5/5
Page (s):1

EXHIBIT C

http://sapphire/online13/grvnc.do?method=find 98}]%?2%1 1
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BOARD OF CORRECTION IDAPA RULE NUMBER 135
Executions

POLICY STATEMENT
It is the policy of the Idaho Board of Correction that the Idaho Department of Correction
(IDOC) is always cognizant that the execution of an offender is one of the most ser ious
responsibilities of the IDOC and that the execution of an offender must be approached with
the highest regard for the dignity of all involved.
It is also the policy of the Board that the IDOC carry out scheduled executions in a manner
that is consistent with professional correctional standards, and that those members of the
general public who have a legitimate mission be accommodated to the degree possible
within reasonable safety and security standards, and budget restrictions.

PURPOSE

The purpose of this policy is to communicate the Board’s philosophy in regards to carrying
out the execution of an offender for which there is a death warrant.

SCOPE

This policy applies to all procedures created under the authority of this policy and to all
employees and contractors of the IDOC who are involved in the execution process.

RESPONSIBILITY

The director of the IDOC and the chief of the Operations Division are responsible for (1)
overseeing the implementation of this policy, and (2) the development and implementation
of a standard operating procedure (SOP) that provides guidance and procedure on the
following, at a minimum:

¢ Monitoring court appellate activities;
¢ |DOC staff conduct and professionalism;

e Execution team responsibilities;
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e Execution process disruptions;

e Pregnant females;

e Stay of executions;

e Public information and media access;

o External security;

e Execution witnesses/attendees;

e The offender's conditions of confinement;
¢ Pre- and post-execution responsibilities;
e Execution procedures;

e [DOC staff briefings; and

e Execution timelines.

REFERENCES
None

— End of Document -
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POLICY CONTRO
Executions

DEFINITIONS _
Standardized Terms and Defi

None

PURPOSE

SCOPE

This SOP applies to all Idaho Department of Correctlon (IDOC) staﬁ§ embers i
the administration of capital punishment and to offenders who areA Brdea
the execution of which has not been stayed. _

RESPONSIBILITY

Director of the IDOC
The director of the IDOC shall be responsible for:

» Exercising overall control of the administrative policy, SOP, field memorandum,
and of the execution process itself; ’

s Communicating with idaho gov’émor’s office, Idaho Board of Correction,
Iegislators,_and Idaho Commission of Pardons and Parole;
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o Determining execution method and ensuring that appllcable chemicals are
obtained; and

-+ Approving news media representatives for media center access.

Chief of the Operations Division
The chief of the Operatlons D|V|S|on shall be responsnble for:

. Approvmg all SOPs, f eld memorandums and post orders related to the
execution process; :

» Contacting/notifying members of the victim’s family;

- . Briefing the victim’s family, the condemned offender s family, and the state of
Idaho’s witnesses before the execution; and

briefings as needed to staff following the issuance of a death

N Dlssem@aﬁm@%
warrant

Deputy Chlef””“’f the BureaUgof Prlsons

4+ Command;
Correctional Emergency Respon ="Team(CERT);

Maintenance;

*
4 Critical Incident Stress Mangement (CIS);
+ Traffic Control Team; v

+ |daho State Correctional Institution (ISCI) media ¢
+

- South Idaho Correctional Institution (SICl) grounds’and penmeter securlty

-Idaho Maximum Security Institution (IMSI) Warden -
The IMS! warden shall be responsible for:.

«  Providing, plannmg, dlrectlng, and lmplementmg all pre-execution and post-
execution activities.

» Establishing post orders that contain detailed guidelines related to the execution
of a condemned offender. (Orders must be approved by the deputy chief of the
Bureau of Prisons and will not be open to public disclosure and will be restricted
from distribution and disclosure to staff except those on a need to know basis.)

« Creating and maintaining a log documenting the events leading up to the
execution date.

* Selecting staff to serve on the Execution Escort Team;

e Issuing all the orders to facilitate an execution at IMSI;
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Approving the spiritual advisor for the offender if one is requested;
-+ Creating a permanent record of the execution activities; '

+ Ensuring that all of the equipment such as electrical, plumbing, heating and
cooling (HVAC) units in the execution chamber are tested perlodlcally to ensure
they are in working order; and
« Ensuring that an annual training schedule is established and identifying dates for
. periodic on-site practice by command staff and the speCIalty teams (see section
5).

Idaho Maximum Security Instltutlon (IMS]) Deputy Warden of Securlty

The IMSI deputy warden of security shall be responsible for internal security at IMSI. In
addition to the regular posts, the IMSI deputy warden of security shall be responsible for
scheduling staff f@r%dltlonal securlty to begin 48 to 24 hours prior to the execution up
fo and mcludm“’@”a ‘level; C response’ in accordance with the ICS. ‘

Idaho State Co%;rectlonal Instltutlon (ISCl) Warden

The ISCI warden shall be responsible for establishing a field memorandum to identify
authority andiguidelines to coordinate media activity and providing logistic and
communication*stipport at the ID@E:s.south Boise complex.

IDOC’s south Boise complex.
| Note: The cf
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. Debrie
References

GENERAL REQUIREMENTS

1. Introduction

Execution of an offender under’sg
of the agency and a high regard fo

An execution generates public debate and attentmn”lDOC*%s aff must be aware of the
pressures an execution places on themselvexs{@mdfs%ﬁender Extra security precautions are
necessary and staff must be prepared and able to meefithé situations that might arise.

3.6f death is one of the most serious responsibilities
ignity of all invelved must be maintained.
S

All execution procedures, for both male and female offenders, will be%c%onducted at IMSI.

No IDOC staff member or contractor, except as identified by Idaho € Cade or contract, will be
forced to participate in an executlon and can withdraw from the process at any time without
prejudice.

The IDOC shall make every effort in the planning and preparatnonsfof an execution to ensure- |
" that the execution process: g

-+ Faithfully adheres to the Ietter and intent of Idaho ( Code, sections 19-2705,19-2713,
19-2714, 19-2715, 19-2716, and 19-2718;

¢ |shandledina manner that minimizes its impact on the safety, security, and
operational integrity of the prison in which it occurs;

¢ Reasonably addresses the right of the offender to not suﬁer cruelly durmg the
executlon

s Accommodates the public’ s right to obtain certain lnformatlon concerning the
execution and strives to minimize the lr_npact on the community and the state;

e Reasonably addresses the privacy interests of victims and their families;

» Provides contingency planning to identify and address unforeseen problems;
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e Maintains lines of communication for stays of execution, commutations, and other
circumstances up to the time that the offender is executed;

» Provides opportunity for citizens to exercise their First Amendment rights to
.demonstrate for or against capital punishment in a lawful manner; and

+ Ensures there is an appropriate response to unlawful civil disobedience, trespass
-and other violations of the.law by any.person.attempting to. rmpact the.execution. or
the operation of the prison.

2. Monitoring Appellate Activities

The deputy chief of the Bureau of Prisons in conjunctlon with the deputy attorneys general
(DAGs) who represent the IDOC will monitor the appellate process of those offenders under
the sentence of death. When it appears that an offender may be within one year or less of
exhausting his appeals“;@the deputy chief of the Bureau of Prisons will notify the director of
the IDOC, chlefog%fﬁfhe Operatlons Division, and the IMS| warden of the possibility of the
jssuance of a death warrant{swnhm the next year.

The IMSI warden and the deputy chief of the Bureau of Prisons will begin the planning and
preparation pro en an offender is determined to be possibly within this one year

timeframe.

. Staff Conduct and Professrona sm

All IDOC staff and contractorsgzyre responsiblé to maintain a high degree of professionalism
regarding the execution proce %§,, to rncludejgu IDOC and contract facilities that are not
involved in the execution process: Expee ctations demonstratmg professionalism include, but

are not limited to, the following:

¢ Restraint and courtesy when interacting wi
attorneys, news media, state of Idaho ag@dl ca
the public regarding the lmplementatlon of the:%

. All assigned duties are performed proficiently and professionaj@y; and
-+ Conduct that appropriately reflects the gravity of the executig@gj process.

The names of the individuals on the specialty teams (see section 5) will beatreated with the

- highest degree of confidentiality. Any staff member who is aware faé?‘ldentrty of any of the
individuals serving on either team must maintain strict confrdentrahty of the team members’
identity. Disclosure of any team member’s identity by staff will Fesult in disciplinary action up
to and including dismissal. (See SOP 205.07.01.001, Corrective and Disciplinary Action).

. Attempted Disruption of Execution Process

The IDOC is required by Idaho Code to carry out the execution of an offender under
-sentence of death. The IDOC will take those actions necessary to fulfill this requirement and
prevent the disruption of an execution or disruption to the safe and orderly operation of its
correctional facilities to include, but not limited to the following:

e " Filming, taping, broadcasting or otherwise electronically documentlng the execution
of an offender; _

e Trespassing and otherwise entering upon IDOC property without authorization;

e Participating in unlawful demonstrations or unlawfully attempting to disrupt, prevent -
and otherwise interfere with an execution; and/or
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s Unlawfully threatening, intimidating and otherwise attempting to influence authorized
persons involved in the execution process.

These prohibitions apply to the offender population, contractors, IDOC staff, and members
of the general public.

The IDOC will ensure that adequate law enforcement officers from Ada County Sheriff's
--Department-and/or-ldaho-State-Rolice-are present to-ensure-the-safe.control.of citizens.on. .
IDOC property, including officers stationed at the Execution Unit.

. Specialty Teams

The execution process requires three (3) specialty teams: an Execution Escort Team, a
Medical Team, and an Injection Team. The names of the individuals on the teams will be
treated with the highest degree of confidentiality. The anonymity of all individuals, except
those-individuals whoeimust participate as required by ldaho Code, participating in or
performing any ancillary %ﬁc’uons in the execution and any information contained in the
records that colild identify these individuals must remain confidential and are not subject to
disclosure. Thé%identrty of th&g’team members will be limited to the director of the IDOC, the
chief of the Op ations D|V|S|on the deputy chief of the Bureau of Prisons, and the IMSI
warden. -

When the DAGs assigned to the‘gﬁigg@%mdrcates that it appears that an offender is within
one year of exhausting his appeais the IM swarden will identify and select an Execution
Escort Team.

Execution Escort Team Sele
When the DAGs who represer POC indicate that it appears that an offender is
within one year of exhausting peals, the IMS@%"arden in conjunction with the
deputy chief of the Bureau of Prisons shall ldentlfy qCFaQQed personnel to assemble an
Execution Escort Team. The deputy chief of‘the’i@Bureau‘?of Prisons will designate the
Execution Escort Team leader and at leastione al\ ) gExecutlon Escort Team leader.
The Execution Escort Team leader reports to and Yakes'direction from the IMSI warden

o  Strictly voluntary (staff may withdraw at any time without |

« Has displayed a high degree of professionalism;

o Has displayed an ability to maintain confidentiality;
¢ Has had no personnel diseiplinary action in the pastggé@ months;
» Has at least one year of satisfactory employment with the IDOC;

+ Has no blood relationship or legal relationship to the victim’s family; and

+ Has no blood relationship or Iegal relationship to the condemned offender or
offender’s family.

Medlcal Team Members — Selection and Training

- When the DAGS who represent the IDOC indicate that it appears that an offender is
within one year of exhausting his appeals, the IMS! warden, in conjunction with the
deputy chief of the Bureau of Prisons shall identify qualified personnel to assemble a
Medical Team. The deputy chief of the Bureau of Prisons will designate the Medical
Team leader and at least one alternate Medical Team leader. The-Medical Team leader
reports to and takes direction from the IMS| warden.
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The Medical Team leader has direct oversight of the Medical Team and the Injection
Team. The deputy chief of the Bureau of Prisons, IMSI warden, and the Medical Team
leader shall ensure that all team members thoroughly understand all provisions of this

SOP and are well trained in the execution procedures.

The Medical Team shall be responsible for inserting the IV catheters, ensuring the line is

functioning properly throughout the procedure, mixing the chemicals, preparation of the
- syringes, monitoring the offender (including the Ievel of consciolsnéss), and supervising

the administration of the chemicals.

* The Medical Team can be comprised of any combination of the following disciplines:

* Emergency medical te_chnician; '

» Licensed practical nurse (LPN) or registered nurse (RN);

« Physigian,assistant;

. kPhysician; or ‘

o Other medically trained personn
Military.

Injection Team Selection

When the DAGs who represehfitheﬁiDOC indicate ﬁ%&fﬁat

cluding those trained in the United States

it appears that an offender is

“~within one year of exhausting his appeals, the deputy chief of the Bureau of Prisons shalll

identifying qualified personnel to assemble ari.|
Bureau of Prisons will appoint an Injection I
Injection Team leader. The Injection Tednvlead
from the Medical Team leader.

fnjectloﬁ%'lieam The deputy chief of the
mieader and at least one alternate
e?‘*rep@rts directly to and takes direction

The Injection Team members shall be responsible for admlnlster g the chemicals as
described in appendix A, Execution Chemicals Preparation and%‘f\dmmlstratlon

The Injection Team shall consist of volunteers, whose prlmaryf

N

,tlé%%ﬁﬁude

~ administering intravenous fiuid drip (V) as part of their tram'ngﬁand experience.

Injection Team members must meet the following criteria:

+ Must have at least one year of medical experience as a certifi ed medlcal
assistant, phlebotomist, emergency medical technician, paramedic, or military
medical corpsman; - ,

» Has no blood relationship or legal relationship to the victim’s family; and

» Hasno blood relationship or legal relationship to the condemned offender or
offender’s family.

The deputy chief of the Bureau of Prisons will verlfy candidates’ professional licensure or
certification and will complete criminal background checks before approving medical and
injection team members. Selection of the team members shall include a review of the
proposed team member’s professional qualifications, training, experience, professional
license(s) and certification(s), criminal history, and personal interview. Licensing and
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6. Licensed Phys

8.

criminal history reviews shall be conducted, prior to contracting, annually and upon the
issuance of a death warrant. _

Specialty Team Training v
The IMSI warden shall ensure an annual training schedule is established and identify
dates for periodic on-site practice by command and the specialty teams. All training

. sessions shall be documented and submitted to the IMSI warden. = = =

 The schedule shall include a minimum of 10 tralnmg sessions for the Execution
Escort Team, Injection Team, and Medical Team annually;

+  After receiving a death warrant, the teams WI|| train weekly before the scheduled
execution date; : :

+ Team members must participate in a minimum of four (4) training sessions prior
o partncn_patl@ggln an actual execution; and

o Priof 0 any scheduled execution the Execution Escort Team, Medical Team, and

Injection Team, shall conduct a minimum of two (2) rehearsal sessions during the

48%% rs before?ﬁge scheduled execution.

Site during Execution -

A licensed physician will be on- s:tgéﬁ%‘i%age ar the Execution Unit. The physician will have
A

access to an on-site medical crash cart, inc dlng applicable medications, and defibrillator.

The physician must be a medical doctor licensed by the Idaho Board of Medicine. The

physician will not be a part of the executiopiteam or specialty teams and will not participate

in the execution in any way. .

The physician will provide’the follmg services:

«  First Aid: Provide emergency care if neede to any person in the immediate area;
and

» Resuscitation: Will assist in any necessary resusm ation effort, of the offender should
a problem occur with the execution process.

Emergency Medical Personnel and Ambulance Service

Emergency medical technicians and ambulance service will be
Execution Unit to provide emergency medical as3|stance andgtr
requiring such care during the process «

edsigar the
p ‘rt to anyone

Death Warrants and Pregnant Females

If there is reason to believe that a female under death warrant is pregnant, the facmty
warden will require the offender to be examined by three (3) physicians. If the offender is
found to be pregnant, the facility warden will immediately notify the prosecuting attorney of
the county with jurisdiction, the Idaho governor's office, and the sentencing judge. The
facility warden will suspend the execution, until the offender is no Ionger pregnant and the
sentencing court has appointed a day for execution.

Stay of Execution :
Upon receipt of notification that the court has issued a stay of execution, the director of the
IDOC shall advise the chief of the Operations Division, deputy chief of the Bureau of
Prisons, and IMS| warden.
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If the stay of execution is received immediately prior to the execution, the IMS] warden will
advise the witnesses that a stay of execution has been issued. If.it is anticipated that the
stay will be for an extended period of time, have the withesses escorted back to their

specified staging areas.
Deputy Chief of the Bureau of Prisons
_* Advise facilities that a stay of execution has been lssued

* Begin systematically deescalating the operation and when apphcable lnstruct
execution activities related operations to stand down; and

. When appropriate, return all IDOC and contract facilities to normal operations.

‘IMSI Warden
¢ |fthe stay is issued after the offender has been moved to the execution chamber
and the staﬁfs anfjcipated to be for more than two (2) hours, inform the Medical
Team to%‘r%move the catheters;

e Direct the Executlon.' Escort Team to remove the offender from the Execution Unit

and reiff% him to a desrgnated cell;
+ Ensure tha hemi : ical supplies are handled in accordance with
appendix A, Execution C eparation and Administration; and

Director of the IDOC
» Notify the Idaho governagis.office

» Notify the executive director of the Idaho Comi

sion of Pardons and Parole.

Chief of the Operations Division

» Provide a briefing to the state of Idahegswr[ esses
witnesses; and : <

. Provide a briefing to IDOC staff.

IDOC Public Information Officer (PIO)
Issue a press release to the media.

a the condemned offender’s

. General Timelines
The processes described in this SOP are based ona tlmelrne however the timeline is
subject to'change as needed to accommodate unforeseen events.

The timeline begins with issuance of a death warrant and concludes following the execution
or stay of execution. The sequence of events is based on the following timeline:

- e |ssuance of the death warrant;
* 30 days prior to the execution;
e 21 days prior to the execution;
* . Seven (7) days prior to the execution;
»  Two (2) days prior to the execution;

s 24 hours prior _to the execution;
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e 12 hours prior to the execution;
e Execution procedures; and

=+ Post-execution activities.

10. Public Informatlon and Media Access

~~The IDOC PIO is responsibleto-prepare-and-release-information to-the-media. The 1DOC -
PIO will clear each press release with the deputy chief of the Bureau of Prisons before it is
released to the media.

The IDOC PIO will act as the IDOC’s'liaison with all media agencies requesting access to

the IDOC's south Boise complex or information regarding the execution. The IDOC PIO will

notify all news media of the following IDOC rules that must be adhered to:

Media Center

* Tobacco ésﬁn@ﬁ” Ilg‘\g%ed within any IDOC facility;
. Weaporf“&of any kindiare not allowed on IDOC property;

. Came@;ﬁg video cameras, or recording devices are not allowed inside IMSI or the
executioh chamber;

o Camera cameras, and.:tecording devices are allowed in the media center and

-+ Must enter IDOC prope

A media center will be establlshed and will ,b roperty at the IDOC’s south
Boise complex. ' '

The term “news media representative” shall be defined as a per:
employment is gathering or reporting news for:

whose primary

o A newSpaper as defined in Idaho Code, section 680-106.

e A news magazine having a national circulation being so 'bS’l;%ﬁ'e’Ws%tands and b
g 40 Yy

mail circulation to the general-pubilic.

e Radio and television news programs of stations holdlng Federal Communlcatlon
Commission licenses.

* The Associated _Press.

Because advances in information technology have blurred the definition of the term
‘news media’, resulting in there being no commonly accepted definition of the term, and
because IDOC has an obligation to assure the orderly operation of the media center by
regulating access to center, news organizations which distribute content primarily via a
~website will be admitted on a case-by-case basis. The IDOC PIO will verify that each
web-based organization is a bona fide news media. The director of the IDOC will be the
- final authority to approve admittance of news media representatives from web-based

news agencies.
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Media Witnessee to the Execution

In addition to the media center where news media representatives will be provided
information and briefings, the IDOC has allotted four (4) seats for news media
representatives to witness the execution. News media organizations wishing to have
reporters witness the execution must submit their representatives’ names, birth dates
and Social Security numbers at least 14 days prior to the scheduled execution for the

“-purposes-of-undergoing-a-criminal-background-check-and-approval-(see-appendix By~ - -~ - -

Media Notification and Agreement). The four (4) media seats are comprised as follows:

¢ One media witness seat is allocated to the Associated Press. The Assomated
Press will select the reporter.

The following media witness seats are selected by random drawings:

» One mediawitness seat i is allocated to media representing the region that serves

- the cou”“ﬁ’t”s‘/’”’“?f“‘c”é“mvictlon The director of the IDOC will determine which media
agencies provide substantial coverage to the residents in the county of conviction
for w’%ml’ftance lnto‘ the pool for this seat.

Random Drawihg
The IDOC PIO will conduct the random drawing f
- approximately three (3) hours before the sched_

News media representatives requesting acce" whe media center must complete
appendix B, Media Notification and Agreement andggg&gee 1o return directly to the media
center followmg the execution and share their mformaﬁon with th%&other news media

1ed leg\‘and‘locatlon for
media vehicle staglng and the schedule when news media rep resentatives who are not
participating in the witness pool must arrive. = 4

News media representatives who have confirmed their plans to withess the execution
must arrive at the media center between 0400 and 0430 hours and must be present to
~ be included in the lottery drawing.

News media representatives will sign in at the designated media center.

1SCI wilI" provide two (2) escort officers and a transport van to transport the news media
representatives selected to be present at the execution from the media center to IMSI.
The news media witnesses will join the other state of Idaho witnesses to be escorted to -

the Execution Unit.
The transport officers will remain in a pre-assigned area at IMSI until the execution is

declared completed by the IMSI warden. The escort officers will then transport the media
representatives back to the media center to participate in the news conference.
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11. External Security

Temporary Flight Restriction

In consultation with local law enforcement and home land security, the deputy chief of
the Bureau of Prisons will assess any security threat or risk posed by air craft. If a
security or safety risk involving aircraft is perceived, before the execution the deputy

_chief of the Bureau of Prisons will request through appropriate channels that the Federal
Aviation Administration (FAA) place a temporary flight restriction (TFR) surrounding the
IDOC’s south Boise complex consisting of the following (see section 16). An example of
the TFR airspace would be as follows: ,

e Radius: Three (3) nautical miles
o Altitude: 500 feet from the surface.

IDOC'’s South Bo:se:\g,,c ymplex Security Zones
The IDOC pr@”f)"erty south:of Boise known as IMSI, ISCI, SICI, and South Boise Women s
CorrectlonaI§°Center (SBWCC) will be broken down into four (4) security areas:

of the controlled perimeter zone.

The SICI warden is responsible for establishing posts
checkpoints in the controlied perimeter Zone surroun iding the facilities.

' t»,s,’trateglc access and

12. Those Pfesent at Execution

A total of 30 occupants, including the condemned offender, is the in the Execution Unit
at one time. Persons allowed in the Execution Unit are as follows.

* Execution Escort Team members (up to four [4] total); .

e The Medical Team,

¢ The Injection Team;

» A physician (one total),

e The director of the IDOC;

¢ Arepresentative from the I‘daho Board of Correction. (one total);
e The chief of the Operations Division;'

. The>IMSI warden (or désignee) (one total);

e The Ada County coron