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UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

C.A. No. 11-10432
UNITED STATES OF AMERICA,
D. Ct. No. 11-00187-LAB
Plaintiff-Appellee, District of Arizona,
Tucson

V.
MOTION TO DISMISS
JARED LEE LOUGHNER, DEFENDANT’S APPEAL
BASED ON MOOTNESS
Defendant-Appellant

The United States of America, Plaintiff-Appellee, by and through its attorneys,
Ann Birmingham Scheel, Acting United States Attorney, and Christina M. Cabanillas,
Assistant United States Attorney, and pursuant to Ninth Circuit Rule 27-9.2, hereby
moves to dismiss the defendant’s appeal in CA No. 11-10432 —which concerns BOP’s
July 18, 2011 decision to medicate the defendant under the emergency regulation —
because it is moot. Pursuant to Ninth Circuit Rule 27-11, the filing of this motion to
dismiss stays the briefing schedule pending this Court’s ruling.
l. Facts

As this Court is aware, and as set forth more fully in the government’s answering
brief in CA No. 11-10504 (Ans. Br. at 5-15), there are three pending interlocutory
appeals concerning medication decisions involving the above defendant. Two of those

appeals (CANo. 11-10339 and CA No. 11-10504) have been briefed and argued before
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a panel of this Court (J. Wallace, J. Berzon, and J. Bybee) and are pending a decision.
This motion to dismiss concerns the defendant’s remaining appeal (CA No. 11-10432).
To provide some brief procedural background, the defendant’s first appeal (CA
No. 11-10339) concerns his challenge to FMC-Springfield’s administrative
determination under 28 C.F.R. §549.43 (a)(5) and Washington v. Harper, 494 U.S. 210
(1990), that he should be involuntarily medicated as a danger to others (“Harper 1”).
The defendant’s motion to enjoin medication based on this administrative decision was
denied by the district court on July 1, 2011, after briefing and argument. (CR 252.)
The defendant’s appeal of that order (CA No. 11-10339) was briefed under an
expedited schedule and was argued and submitted in this Court on August 30, 2011.
The defendant’s second appeal — and the subject of this motion to dismiss —
concerns BOP’s emergency medication decision. After the defendant’s medication was
stopped in compliance with this Court’s stay order of July 1, 2011, the defendant’s
condition deteriorated, and on July 18,2011, FMC-Springfield doctors determined that
the defendant was a severe danger to himself and needed to be medicated under the
emergency provision, 28 C.F.R. § 549.43(b) (“emergency medication”). (See CA No.
11-10504, ER 619.) On July 22, 2011, this Court denied the defendant’s emergency
motion seeking to enforce the medication injunction, without prejudice to renewing his

arguments in the district court. On August 11, 2011, the defense filed an “Emergency
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Motion for Prompt Post-Deprivation Hearing on Forced Medication” before the district
court, seeking enjoinment of BOP’s emergency medication determination, making
similar arguments to those raised in his other medication challenges. (CR 381) (Exhibit
1).! The government opposed that motion. (CR 284, 287) (Exhibit 2). After argument
on August 26, 2011, the district court denied the defendant’s motion from the bench
and in a written order. (RT 8/26/11 77-86; CR 306) (Exhibits 3and 4). On August 29,
2011, the defendant filed an appeal from that decision (CA No. 11-10432), and has
now filed his opening brief (Ninth Circuit Dkt Entry 2-1, dated Nov. 21, 2011).

On August 25, 2011, FMC-Springfield conducted a Harper hearing pursuant to
28 C.F.R. 8 549.46(a), and continued to find medication justified based on the
defendant’s danger to himself (“Harper 11”).? (CA No. 11-10504, ER 641-646.) After
the defendant’s staff representative filed an administrative appeal, the Associate
Warden determined on September 6, 2011 that another Harper due process hearing

should be conducted. (CA No. 11-10504, ER 650.)

! For ease of reference, the government is attaching certain portions of the record
as exhibits to this motion to dismiss: Exhibit 1 (defendant’s motion in the district
court dated August 11, 2011) (without exhibits); Exhibit 2 (government’s response
dated August 2, 2011- unredacted version submitted under seal) (without exhibits);
Exhibit 3 (portions of transcript of August 26, 2011 hearing); and Exhibit 4 (district
court’s written order dated August 30, 2011).

2 The regulation was amended effective August 12, 2011 (see 76 Fed. Reg. 40229-
02, 2011 WL 2648228), so former § 549.43 is now contained in § 549.46.
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On September 15, 2011, FMC-Springfield conducted another Harper hearing as
the Associate Warden had ordered (“Harper I11”"). BOP doctors concluded that
involuntary medication was justified based on the defendant’s danger to himself. (CA
No. 11-10504, ER 654-56.) After the Associate Warden affirmed that decision on
administrative appeal (CA No. 11-10504, ER 666), the defendant, on September 23,
2011, filed an emergency motion in the district court to enjoin involuntary medication
based on the September 15, 2011 determination. (CR 321; CANo. 11-10504, ER 497.)
After conducting a hearing on September 28, 2011, the district court denied that motion
and also granted an extension of the defendant’s commitment to FMC-Springfield.
(CR 343.) The defendant filed an appeal from that decision (CA No. 11-10504) and
filed simultaneous motions in the district court and this Court to stay his transportation
to FMC-Springfield. On October 7, 2011, after expedited briefing and argument, this
Courtdenied the defendant’s motion to stay. The defendant’s appeal was briefed under
an expedited schedule and oral argument was conducted in this Court on November 1,
2011. The matter has been submitted.

I1. The Defendant’s Appeal of BOP’s July 18, 2011 Emergency Medication
Decision Is Moot.

A federal court lacks jurisdiction unless there is a “case or controversy” under
Article Ill of the Constitution. See Public Utilities Comm'n v. Federal Energy

Regulatory Comm'n, 100 F.3d 1451, 1458 (9th Cir. 1996). This controversy must exist
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at all stages, including appellate review, and not simply at the date the action is
initiated. See id. “In general a case becomes moot when the issues presented are no
longer live or the parties lack a legally cognizable interest in the outcome.” Murphy
v. Hunt, 455 U.S. 478, 481 (1982) (per curiam) (finding that appellate challenge to
pretrial bail was moot after conviction) (internal citations and quotations omitted). If
a court is unable to render effective relief, it lacks jurisdiction and must dismiss the
appeal. Public Utilities Comm’n, 100 F.3d at 1458; see also Tyler v. Cuomo, 236 F.3d
1124, 1137 (9th Cir. 2000) (applying Murphy v. Hunt standard and analyzing whether
the court could grant “effective relief”).

In his appeal in CA No. 11-10432, the defendant is appealing the district court’s
denial of his challenge to BOP’s July 18, 2011 decision to medicate him on an
emergency basis under then-numbered emergency regulation, 28 C.F.R. § 549.43(b).
However, the defendant is no longer being medicated under the emergency regulation.
Rather, he is now being medicated pursuant to 28 C.F.R. 8§ 549.46(a), based on BOP’s
Harper determination from September 15, 2011, that he remains a danger to himself
when unmedicated. The defendant has himself acknowledged that BOP’s September
15, 2011 Harper medication decision is the “presently operative” decision. (See CA
No. 11-10504, Op. Br. at 7.) Thus, although the district court correctly denied the

defendant’s motion challenging the July 18, 2011 determination and seeking a de novo
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adversarial hearing with witnesses, see CR 278 at 8-20 (def’s motion) (Exh. 1); CR 306

(court’s order) (Exh. 4), even if the defendant’s challenge to that appeal had merit

there is no “effective relief” that this Court could grant because he is no longer being

medicated under the emergency regulation and is being medicated based on the

September 15, 2011 Harper medication decision.®

The Supreme Court has “recognized an exception to the general [mootness] rule

in cases that are capable of repetition, yet evading review.” Murphy, 455 U.S. at 482.

In his opening brief, the only comment the defendant makes about mootness is the

following: “The question of a right to a prompt, post-deprivation hearing is capable of

repetition, of evading review, and, therefore, is not moot.” (Op. Br. at 2.) However,

the “capable of repetition, yet evading review” exception to mootness applies only in

®* The district court heard the defendant’s challenge to the July 18th emergency
medication decision on August 26, 2011, the day after BOP conducted its August 25,
2011 Harper hearing and made its determination pursuant to 28 C.F.R. § 549.46(a).
The government noted at the August 26th hearing that the defendant’s challenge to
the July 18 emergency medication decision was not germane anymore because he had
since received a Harper hearing under § 549.46(a), which would be the only remedy
even if the district court were to find that he should no longer be medicated under the
emergency regulation (then-numbered § 549.43 (b)). (RT 8/26/11 58-59, 69-70; see
also CR 287) (Exh. 2). In denying the defendant’s motion, the district court also
noted: “[The government has] said that the [BOP] hearing yesterday is implicated to
the extent that it might moot [the] present motion. | agree with that observation.”
(RT 8/26/11 86) (Exh. 3). After the August 25, 2011 medication determination was
set aside by the Associate Warden, BOP conducted the subsequent Harper hearing
and determination on September 15, 2011.
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“exceptional circumstances,” Public Utilities Comm'n, 100 F.3d at 1459, and only
when two requirements are met: “(1) the challenged action was in its duration too short
to be fully litigated prior to its cessation or expiration, and (2) there was a reasonable
expectation that the same complaining party would be subjected to the same action
again.” Murphy, 455 U.S. at 482 (noting that a “mere physical or theoretical
possibility” that the issue will recur is insufficient).

The defendant does not meet this exception, mainly because his primary
argument will not “evade review.” Murphy, 455 U.S. at 482. The defendant’s district
court motion challenging BOP’s medication under the emergency regulation raised the
same general argument that he has raised in his other appeals in CA No. 11-10339 and
CA No. 11-10504, namely, that BOP cannot administratively medicate the defendant
as adanger under Harper without a judicial determination, after an adversarial hearing
with witnesses and evidence, that medication is warranted. [See CR 278 at 4-22,
relying on Riggins, Sell, and other authority cited in prior filings) (Exh. 1); RT 8/26/11
42-44 (arguing that whenever a person is medicated by BOP on an emergency basis,
“there’s a requirement for a prompt, post-deprivation hearing . . . apply[ing] standards
set out in Riggins . . . before a court of law, . . . [which] is the issue that’s up in front
of the Ninth Circuit at this time.”) (Exh. 3)]. The defendant’s recently-filed opening

brief renews the same arguments, cross-referencing arguments already made in his
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other appeals. (CA No. 11-10432, Op. Br. at 12-20.) Thus, if the defendant’s appeal
of the July 18th emergency medication determination is dismissed as moot, the
question of whether BOP may medicate a dangerous pre-trial detainee without a
judicial adversarial evidentiary hearing and judicial approval will not evade review,
but rather, is presently being considered by this Court.

To obviate the need for unnecessary briefing, the government is filing its motion
to dismiss appeal at this time, which stays the briefing schedule pending resolution of
the motion, pursuant to Ninth Circuit Rule 27-11. The government understands that
this Court may wish to defer acting on this motion to dismiss until it resolves the
defendant’s other pending appeals in CA No. 11-10339 and CA No. 11-10504.

For the foregoing reasons, the government respectfully asks this Court to dismiss
the defendant’s appeal in CA No. 11-10432 as moot.

Respectfully submitted this 22nd day of November, 2011.

ANN BIRMINGHAM SCHEEL
Acting United States Attorney
District of Arizona

/s/ Christina M. Cabanillas
CHRISTINA M. CABANILLAS
Appellate Chief

405 W. Congress, Suite 4800
Tucson, AZ 85701

(520) 620-7300
Attorneys for Appellee
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CERTIFICATE OF SERVICE

| hereby certify that on this 22nd day of November, 2011, | electronically filed
the following motion with the Clerk of the Court for the United States Court of Appeals
for the Ninth Circuit by using the appellate CM/ECF system. Participants in the case
who are registered CM/ECF users will be served by the appellate CM/ECF system.
s/ Christina M. Cabanillas

Christina M. Cabanillas
Assistant U.S. Attorney
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