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Jurisdiction

This Court has jurisdiction to enteriaia this petition and to grant the relief requested
pursuant to Article V1, § 14 of the Arizona Constitution and Rules 1(a), 3, and 4 of the Rules
of Procedure for Special Actions,

A special action is appropriate when the uitimate remedy sought by the petitioner is
not plain, speedy nor adequate. Fairness and Accountability in Ins. Reform v. Greene, 180
Ariz. 582, 586, 886 P.2d 1338, 1342 (1994); Bechter v. Rose In and For Maricopa County,
150 Ariz. 68, 71, 722 P.2d 236, 239 (1986); King v. Superior Court, 138 Ariz. 147, 149-50,
673 P.2d 787, 789-90 (1983). If an issue of law is of general concern to other litigants, it is
proper for the Court to exercise jurisdiction over the case. Orme School v. Reeves, 166 Ariz. |.
301, 303, 802 P.2d 1000,1002 (1990).

The issues raised here meet this test. There is no other plain, speedy or adcquafe
remedy available to Mr. Lopez to challenge the violations addressed herein, particularly
where that clemency hearing was scheduled just nine days before his scheduled execution.
Further, this is an issue of general concern to any individual who may seek a clemency
recommendation before the Board because, as explained below, Respondents’ actions have
now closed that avenue to anyone convicted of a crime in a controversial or high-profile case.

Additionally, a writ of mandamus is the appropriate statutory remedy where there is
a violation alleged of Arizona’s Open Meetings Law. A.R.S. § 38-431.04; see also Rules
of Procedure for Special Actions, Rule 1 (“Relief previously obtained against any body,
officer, or person by writs of certiorari, mandamus, or prohibition in the trial or appellate
courts shall be obtained in an action under this Rule. . ..,

Parties

Petitioner, Samuel V. Lopez, is indigent and he is an inmate at the Arizona State
Prison at Eyman. He is confined on death row and he is scheduled to be executed on May
16, 2012. Respondent Janice K Brewer, is the Governor of Arizona. Charles Ryan, Robert
Halliday, Eileen Klein, Joe Sciarrotta, and Scott Smith are members of the Executive

Clemency Selection Committee. Respondent Linda Stiles is the Director of Arizona’s Office
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of Boards and Commissions. Does 1-50 are the officers, successors in office, agents,
contractors, and employees, along with those acting in concert with them, of the Office of
the Governor and/or Arizona Board of Executive Clemency and/or Executive Clemency
Selection Committee, who have or will participate in Plaintiff’s clemency hearing or the
constitution and composition of the Arizona Board of Executive Clemency. The
Respondents jointly and/or as individuals acting in their official capacities, violated state law
and Mr. Lopez’s state and federal constitutional rights in nominating, appointing, and
training members of the Arizona Board of Exccutive Clemency. The State of Arizona
(*State”} is the real party in interest,
Statement of the Issues

Did Respondents proceed without legal authority when they attempted to conduct an
executive clemency hearing with a Board comprised of unqualified members and refused to
constitute a legal board for the purpose of conducting Mr. Lopez’s clemency hearing?

Statement of the Facts

Petitioner is a death row prisoner awaiting execution in Arizona and is subject to a
warrant of execution scheduled to be carried out on May 16, 2012, He appeared, through
counsel, before the Arizona Board of Executive Clemency (“the Board™) on May 7, 2012,
to seek a recommendation for commutation or reprieve from his sentence of death.

| 1. Selection of Clemency board members

On March 2, March 21, March 28 and March 30, 2012, the Executive Clemency
Selection Committee (“the Committee™) met for the purpose of discussing the process of
selecting applicants to forward to the Governor to {ill three open seats on the Arizona Board
of Executive Clemency (“the Board™). See Ex. A, Minutes. On March 21 and March 30,
applicants were interviewed in executive session. The Committee went into executive
session each and every time they met. The only public netice of ‘{h{":S{':‘ meetings that could
be located on any government website is of the meeting on March 28. A screenshot of that
meeting notice is attached. Ex. B. It does not give notice of the intent to go into executive

session. It does not contain an agenda of items to be discussed. No other meeting notices
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are available on the website, though a subsequent meeting of the Commitiee on March 30,
2012, was held, portions of which were in.executive session. Though the Arizona Office of
Boards and Commissions provided agendas of the meetings, it is not known if these agendas
were posted more than twenty-four hours in advance of the hearing and where they were
posted. The general public is directed to the Office of Boards and Commissions website for
such information and it appears that it was not available.

On March 2, 2012, Committee Member Joe Sciarotta reviewed the statutory
requirements for filing the vacant seats during a regular session and informed the Committec
that they were “charged with submitting to the Governor a list of three candidates for each
vacancy.” Ex. A.

The selection committee interviewed eight prospective appointees for the three
vacancies. Though Arizona law required the Committee to provide the Governor with three
names per vacancey (i.c. nine names), the Committee recommended only five total applicants
to the governor to fill three open positions on the Board. On April 3 and 4, 2012,
Respondent Brewer appointed Respondents Hernandez, Livingston and Thomas to the three
positions previously held by Duane Belcher, Marilyn Wilkens and Ellen Stenson, each of
whom signed their loyalty oaths prior to appearing before the Senate Judiciary Committee.’
See Ex. C, Appointments and loyalty oaths. On April 19, 2012, the Arizona State Senate
confirmed the nominations.

2. Open meeting violations

The Committec and the Governor: violated Arizona’s Open Meetings Law in
numerous respects during the recent prbcess which resulted in the nominations of
Hemandeiz, Livingston and Thomas. As 1o Hemnandez, Livingston and Thomas, the

Commmittee failed to propose to the Governor three individuals for each open position. As

'This process not in conformity with A.R.S. 38-211, which requires the Governor to
first nominate the prospective appointees to the Senate, followed by confirmation, after
which the Governor may appoint. The Governor’s appointment of these members prior to
confirmation was without legal authority.
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to .Hemandez and Livingston, the Governor failed to appoint members who have
demonstrated an interest in the state’s corrections program,

During the nominating process, the Committee held executive sessions without the
required notice to, and opportunity to object for, the prospective appointees. This included
the March 21 and 30, 2012, interviews. At least one of the prospective appointees, Marilyn
Wilkens, would have objected to the executive session if she had been given proper notice.
Ex. D (Declaration of Marilyn Wilkens). In addition, the subject matter of the March 2 and
21,2012, executive sessions were improper, involving discussions of “interview questions”
and “selection of interview questions.™

Despite the multiple violations of Arizona law during the selection and nomination
process, Respondents proceeded to complete the appointment and lovalty oaths of
Respondents Hermandez, Livingston and Thomas before their confirmations by the Arizona
Senate.

A Clemency hearing was scheduled for May 7, 2012 before the Arizona Board of
Executive Clemency to consider the application of Petitioner Samuel Lopez. Afler the
hearing began, counsel for Mr. Lopez objected to the hearing going forward claiming that
three new members of the board did not have the legal capacity to serve due to open meeting
and appointment process violations under statc Jaw. The board voted 3 - 2 1o go into
executive session. Lopez obiected toithe boarémecting in executive session and when the
board reconvened in an open meeting, Lopez again objected citing the legal authority of the
board to act. Lopez declined to go forward until a legally constituted board could hear his
plea for clemency. Ultimately, the board took no action on Lopez’s application.

3. Public record requests

On May 2, 2012, during regular business hours, Kelley Henry, on behalf of Plaintiff,

“Because the records of executive sessions are confidential, Petitioner must allege
facts regarding what occurred in those sessions to the best of his ability. Additional
discovery will be required to support these claims, including in camera review of the sessions
by this Court.




requested from Linda Stiles, Arizona’s Director of Boards and Commissions, access 10 all
public records relating to the selection, nomination, and appointment of Board members
Hernandez, Livingston and Thomas and other applicants for the positions they ultimately
filled. Ms. Stiles refused the request, directing Ms. Henry to re-submit it in writing, at which
point Ms. Stiles would *have to send it upstairs.” Presumably, “upstairs” to Ms. Stiles is,
both hiterally and figuratively, the Governor’s office. Ms. Henry submitted follow-up
requests in writing on May 2 and May 4, 2012, reiterating the request. The Board failed to
permit timely access to the records.

OnMay 7, 2012, 93 pages of records were disclosed in a partial response to the public
records request. The response did not include: any and all public notices publicizing the
vacancies; any communications that the Committee had with any other legislative, executive
or judicial entity before, during or after the interviews; any materials considered by the |
Committee in selecting applicants; and notes of Committee members regarding the
consideration of applicants for the three vacancies.

Respondents constituted an illegal Board, ensuring Mr. Lopez would not receive a
meaningful hearing on his requests for commutation and reprieve. As a result, on May 7,
2012, Mr. Lopez was actually prejudiced by the legal violations of procedure when Arizona
was unable to provide hun a clemency hearing before a legally-constituted Board.

Argument

Mr. Lopez has a constitutionally protected interest in his life which may not be
deprived by the state without due process of law. He is entitied to minimum due process
guarantees al his clemency hearing which include the right to reasonable notice and an
opportunity for a fair hearing and deciston makers who do not act in an arbitrary and
capricious manner. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288, 118 S.Ct.
1244, 1253 (1998)(O Connor, J., concurring in the result). Reading Justice O’Connor’s
opinion together with Justice Stevens’s, a majority of the Court agreed that “[jludicial
intervention might. . .be warranted in the face of a scheme whereby a state official flipped

a coin to determine whether to grant clemency, or in a case where the State arbitrarily denied
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a prisoner any access to its clemency process.” fd.

Arizona’s due process protections are even broader, requiring that there “must be a
hearing in a substantial sense .... in accordance with the cherished judicial tradition
embodying the basic concepts of fair play.” MeGee v. Arizona State Bd. of Pardons &
Paroles, 92 Ariz. 317,376 P.2d 779, 781 (1962) (quotations and citations omitted). See Stare
Bd. of Pardons & Paroles v. Superior Court, 12 Ariz. App. 77,467 P.2d 917,920,922 (1970)
{Arizona Superior Court has power to review Board proceedings to determine due process
in commutation hearing and may return matter to Board for further proceedings); Banks v.
Bd of Pardons & Paroles, 129 Ariz. 199, 629 P.2d 1035 (App.L. 1981).

In Arizona, the power to commute or grant reprieve of a sentence of death is vested
in the governor by Article 5, Section 5 of the Arizona Constitution, and A.R.S, § 31-443
which provides:

The governor, subject to any limitations provided by law, may
grantreprieves, conunutations and pardons, after conviction, for
all offenses, except impeachment, upon conditions, restrictions
and hmitations [s]he deems appropriate.
The power to comnmute or grant a reprieve of a death sentence is governed by A.R.S,
§ 31-402(A) which provides:
For all persons who committed a felony offense before January
1, 1994, the board of executive clemency shall have exclusive
power 1o pass upon and recommend reprieves, commutations,
garo]es and pardons. No reprieve, commutation or pardon may
¢ granted %y the governor unless it has first been recommended
by the board.
Thus, Mr. Lopez is not eligible to have his death sentence commuted nor may he be granted
a reprieve without a favorable recommendation from the clemency board.

Under Arizona law, “[tlhe board of executive clemency. . .consists of five members
who are appointed by the governor. . .” AR.S. § 31-401(A). In selecting those members,
“[t]he governor shall appoint a selection committee consisting of the director of the
department of public safety, the director of the state department of corrections and three other
persons who shall submit a list of three qualified candidates to the governor for each vacancy

on the board. The governor shall fill the vacancy by appointing a member to the board of
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executive clemency from the list.” /d.

Arizona law further requires that “[elach member. . .shall have demonstrated an
interest in the state's correctional program”™ and “shall complete a four week course relating
to the duties and activities of the board.” A.R.S. § 31-401(B) and (C). “The course shall be
designed and administered by the chairman of the board and shall be conducted by the office
of the board of executive clemency and the office of the attorney general. The course shall
include training in all statutes that pertain to the board and participation in a decision making
workshop.” AR.S. § 31-401(C).

The Committee is a public body, subject to Arizona’s Open Meetings Law. AR.S.
§ 38-431. When the selection committee enters an executive session, it must provide
conspicuous public notice of the executive session and either record or take written minutes
of the meeting. A.R.S. § 38-431.01(B). Notice of an executive session must be provided to
the members of the public body and the gené%al public at least twenty-four hours in advance.
A.R.S. 38-431.01(B) and (C). It must mnclude “a general description of the matters to be
considered” and must “provide more than just a recital of the statutory provisions authoriziﬁ g
the executive sessionf.]” A.R.S. § 38-431(1).

Initiation of an executive session requires “a pubiic majority vote of the members
constituting a quorum|.]” Ameong other purposes, “a public body may hold an executive
session. . [for] “Tdliscussion or consideration of. . .appointment. . .of a public officer,
appointee or employee of any public body{.]” A.R.S. § 38-431.02(A)(1). However, “with
the exception of salary discussions, an officer, appointee or employee may demand that the
discussion or consideration occur at a public meeting.” /d. To facilitate this right, the public
body must provide at least twenty-four hours written notice to the appointee of the bodiés
intent to go in executive sesston, and so that he or she may “determine whether the discussion
or consideration should occur at a public 1ﬁ'eeting.” Id. This personal writlen notice to the
appointee is specific notice to the appointee and is different from the requirement to provide
notice to the general public. 7d.

Any violation of the Open Meetings Law renders all legal actions taken therein null
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and void unless, within thirty days of the violation (or when the body reasonably should have
known of the violation), they are ratified at a public meeting noticed by “a description of the
action to be ratified, a clear statement that the public body proposes to ratify a prior action
and information on how the public may obtain a detailed written description of the action to
be ratified.” § 38-431.05. Further, “a detailed written description of the action to be ratified
and all deliberations, consultations and decisions by members of the public body that
preceded and related to such action™ shall be made available to the public and “shall also be
included as part of the minutes of the meeting at which ratification is taken.” /d This must
be made available at least seventy-two hours prior to the ratification meeting. /d.

L The Failure to Identify a Sufficient Number of Qualified Candidates for

the Board Violates Mr. Lopez’s Due Process and Equal Protection Rights

and Right to Be Free from Cruel and Unusual Punishment under the

Eighth and Fourteenth Amendments.

As noted above, Respondents were required to “submit a list of three qualified
candidates to the governor for cach vacancy on the board.” AR.S. § 31-401(A). Because
there were three vacancies, the law mandated that nine names of qualified individuals be sent
to the Governor. The Committee submitted only five names. Those five names did not
include former appointecs Marilyn Wilkef}_s, Ellen Stenson, or Duane Belcher,” though all
three were qualified to serve and all three f;ad expressed an interest in continuing with the
work. ’l"hfough manipulation of the process for selecting and nominating candidates for the
Board, Respondents intended to, and did, arbitrarily deny Mr. Lopez access to Arizona’s
clemency process.! U.S. Const. Amends. 3, 8, 14; Ariz. Const. art. 2, §§ 4, 13, 14, 15, 23,
and 24,

The individuals whose names Respondents did submit were not qualified to serve on

the Board. In the case of Jesse Hernandez and Brian Livingston, and as explained further

*Mr. Belcher was not offered an interview, though he had served the State for twenty
years under both Republican and Democratic Governors.

“The interviews took place the day after the Arizona Supreme Court issued the
execution warrani,




below, the individuals had no demonstrated interest in Arizona’s correctional system. Inthe
case of Brian Livingston, and as also explained further below, a conflict of interest made his
service on the Board improper.

These were not technical violations of state statute. They resulted in a Board designed
to not forward clemency recommendations to the Governor in high-profile or controversial
cases. |
. The Failure to Comply with Arizona’s Open Meetings Law Violates Mr.

Lopez’s Due Process and Equal Protection Rights and Right to Be Free

from Crue! and Unusual Punishment under the Eighth and Fourteenth

Amendments.

Respondents violated Arizona’s Open Meetings Law in numerous, non-techrical
respects during the recent process which resulted in the nominations of Jesse Hernandez,
Brian Livingston and Melvin Thomas. First, they failed to provide at least twenty-four
hours™ notice to the prospective appointees of the intent to enter executive session. See Ex.
D. This denied the prospective appointees the opportunity to insist the session be held
publicly. /d. Second, Respondents discussed interview questions during executive sessions
on March 2 and 21, 2012. This subject matter is not an appropriate topic for exccutive
session pursuant to state law. A.R.S. § 38-431.03. Finally, Respondents illegally discussed
legal actions during the May 7, 2012, executive session held during the time for Mr. Lopez’s
clemency hearing., Each of these actions violated Arizona’s Open Meeting Laws. City of
Prescott v. Town of Chino Valley, 166 Ariz. 480, 485, 803 P.2d 891, 896 (Ariz.
1990)(*“members of a public body may meet in executive session for discussion with
attorneys. . .. However, once the members. . .commence any discussion regarding. . .what
action to take based upon the attorney's advice, the discussion moves beyond the realm of
legal advice and must be open to the pablic.”); Fisher v. Maricopa County Stadium Dist., 185
Ariz. 116,124,912 P.2d 1345, 1353 (App.I 1995)(“Itis the debate over what action to take,
including the pros and cons and policy implications, of competing alternative courses of
action, that must take place in public.”). Arizona law favors open meetings. These violations

rendered the actions of the Committee null and void. The new members of the clemency
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board were not legally appointed and th_ere.fbre did not have authority to act on Mr. Lopez’s
case. Since the appointments were null and void, Mr. Lopez cannot obtain clemency in
Arizona. The clemency statute requires a quorum before any legal action may be taken.
While the chair can declare two members of the Board to be a quorum, since the chair’s
appointment is null and void, he does not have the power to make such a determination. The
Governor cannot grant clemency under Arizona law without a recommendation from the
Board. As such, Mr. Lopez literally cannot access the process. Accordingly, Mr. Lopez was
denied his right to seek clemency before a full, fair and legally-constituted board in violation
of the Arizona Constitution, A.R.S. 38-431.03, A R.5.38-211, A.R.8.31-401, and the Eighth
and Fourteenth amendments of the United States Constitution. U.S. Const. Amends. 5, §,
14; Ariz. Const. art. 2, §§ 4, 13, 14, 15, 23, and 24.

III. The Failure to Appoint Qualified Members of the Board Violates Mr.

Lopez’s Due Process and Equal Protection Rights and Right to Be Free

from Cruel and Unusoal Punishment under the Eighth and Fourteenth

Amendments,

Following the violations of Arizona statutes and abuses of process by the Comimittee,
Respondent Brewer proceeded to appoint members of the Board who had no demonstrated
interest in the state corrections system and who had a conflict of interest which made them
ineligible to serve. A.R.S. § 31-401(B). This action violated Mr. Lopez’s rights to due
process and equal protection and to be free from cruel and unusual punishment. U.S. Const.
Amends. 5, 8, 14; Ariz. Const. art. 2, §§ 4, 13, 14, 15, 23, and 24.

Jesse Hernandez was nominated to replace Duane Belcher. This year, Mr. Hernandez
received a Bachelor of Science in Business Management, and in 2010 he received a degree
in Christian Studies. His employment history includes: United States Congress, Outreach
and Government Affairs; Wall Street (Jroup, Business Owner and United Parce! Service,
Community and Government Affairs chresentatwe Mr. Hernandez’s employment history

fails to demonstrate an interest Arizona’s correctional program. Furthermore, though Mr.
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Hernandez’s “other qualifications™ seem to demonstrate his interest in affairs in Arizona,’
none of it relates to corrections.

A twenty-year veteran of the Board widely supported by victims, prosecutors and
defense attorneys, Chair and Executive Director Duane Belcher, was not afforded an
interview for a position. Instead, he "was told that they were going in a different direction
and that [he 18] notincluded inthat[.]1” Amanda Lee Myers, Governor Overhauls Arizona’s
Clemency Board (visited May 6, 2012), <http;//www.myloxphoenix.com/dpp/news/politics/
state_politics/AZArizona-ExecutionsBoard-04212012>.

Brian Livingston was nominated to replace Ellen Stenson. Mr. Livingston’s
employment and education history demonstrates his extensive interest in and commitment
to law enforcement. However, he does not have a demonstrated interest in corrections, which
entails goals and concerns different from law enforcement. Furthermore, Mr. Livingston has
a conflict of interest which makes his service on the Board improper. Defendant Livingston
is executive director of the Arizona Police Association and thus represents, and has a
financial interest in, individuals who are witnesses in the cases which come before the Board.
His current position will continually put Livingston in a position of conflict.

IV. The Participation ina Board Heai‘:ing by Unqualified, Illegally-appointed

and Conflicted Members of the Board Vielated Mr. Lopez’s Due Process

and Equal Protection Rights and Right to Be Free from Cruel and

Unusual Punishment under the Eighth and Fourteenth Amendments.

The three newly-appointed Board members appeared on May 7, 2012, to participate
in Mr. Lopez’s clemency hearing regarding his sentence of death. They were ineligible to
do so for all of the reasons stated above-including their nomination in violation of Arizona’s

Open Meetings Law and Arizona’s statutes regarding nomination of individuals to the Board

*Mr. Hernandez omitted his role as chairman of Patriots for Pearce on his application
or resume. When asked as to whether he had any role in the Pearce campaign, Mr.
Hemandez stated, “Absolutely none, whatsoever.” When asked about his chairmanship of
the political action committee, Mr. Hernandez said, “I stand corrected.” Mr. Hernandez then
claimed such chairmanship was merely honorary, but it appears that Mr. Hernandez’s gmail
address is the RSVP for at least one fund-raiser for Mr. Pearce, co-sponsared by the Arizona
Police Association, the group Mr. Livingston lobbies for.

12
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of Executive Clemency and a conflict of interest-and also because they had not completed
the required four-week training course required by Arizona law. A.R.S. § 31-401(C)requires
each board member to complete this training which includes “training in all statutes that
pertain to the board and participation in a decision making workshop.” This training is
required for them to properly carry out their function of ensuring public safety and providing
due process and equal protection to the applicanis appearing before them.

The failure to comply with the training requirement is particularly harmfui because
there is no other means for newly-appointed Board members to gain the expertise necessary
to make decisions in these cases. Neither Arizona statute nor the Board have any standards
guiding the exercise of reasoned moral judgment in a capital clemency hearing. It is also
particularly harmful in this case because these Board members were not entering their
positions with a clean slate. Rather, they entered with the knowledge that the Governor did
not intend for them to forward a recommendation for a grant of clemency in a controversial
or high-protile case.

Respondent Livingston’s had an additional conflict of interest in Mr. Lopez’s case.
Petitioner was convicted of a 1986 crime investigated by the Phoenix police department, of
which Livingston was a member. Officers of that department were prosecution witnesses in
Petitioner’s trial. In addition to his general conflict of interest deseribed above, Livingston
had a specific conflict in this case, yet failed to recuse himself from participation in ihe
hearing.

Despite a substantial and compei]irﬁg case for mercy, Mr. Lopez was not given the
opportunity for a hearing before a legally-constituted board. Respondents denied Mr. Lopez
due process and access to the clemency process guaranteed by Arizona law and the United
States Constitution. U.S. Const. Amends. 5, 8, 14; Ariz. Const. art. 2, §§ 4, 13, 14, 15, 23,
and 24.

V. The Director of Boards & Commissions Violated Plaintiff’s Rights to Due

Process, Equal Protection and to Be Free from Cruel and Unusual Punishment

When it Refused to Comply with Arizona’s Publie Records Act.

Arizona law requires that “[plublic records and other matters in the custody of any
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officer shall be open to inspection by any person at all times during office hours.” A.R.S.
§ 39-121. Despite this requiremnent, Respondent Linda Stiles, Arizona’s Director of Boards
and Commissions refused to honor the May 2, 2012, in-person request of Petitioner’s counsel
to inspect and/or copy all records relating to the selection, nomination and appointment of
Respondents Jesse Hernandez, Brian Livingston, and Melvin Thomas, and other applicants
for the positions to which those Respondents were appointed. Counsel made written follow-
up requests on May 2 and May 4, 2012; which also were not granted until May 7. At that
time, Respondents only partially complied with the request.

The denial of access to Arizona public records without justification by the Office of
Boards and Commissions interfered with Mr. Lopez’s right to access this Court and seck a
remedy for the violations of his statutory and constitutional rights alleged here. As explained
previously, the violations of Arizona’s Open Meetings Law prevent him from alleging more
specifically the facts in support of the claims he raises here. The violation of Arizona’s
public records statutes compound the harm caused by the Open Meetings Law violations and
denied Mr. Lopez’s rights to due process, equal protection, to access the courts, and to be
free from cruel and unusual punishment. U.S. Const. Amends. 5, 8, 14; Ariz. Const. art. 2,
§§ 4,13, 14, 15, 23, and 24.

V1.  The Abuse of the Statutory Process to Deny Access to Clemency Vielates

Mr. Lopez’s Due Process and Equal Protection Rights and Right to Be

Free from Cruel and Unusual Punishment under the Eighth and

Fourteenth Amendments.

In combination, all of the actions above ensured that Mr. Lopez’s clemency hearing
was a sham. Former chair and executive director Duane Belcher has explained: “It's clear
to me now that they are trying in any way they can to manipulate the outcome of clemency
hearings. . .If the cases don’t go before the governor, she doesn’t have to say yes or no.” Bob
Ortega, Clemency Board Faces Lt;ga! Hurdles (visited May 7, 2012},
<http://www.azcentral.com/news/articles/2012/05/06/20120506arizona-prison-clemency-
brewer.htmi>. Defendants’ actions in concert guaranteed that a majority of the Board would

never vote to forward a recommendation for clemency to the Governor in any controversial
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or high-profile case, including capital cases. Id., (former Board members “attribute their

departures to the Governor’s displeasure with their votes to grant clemency in certain

cases.”). Respondems’ actions, separately and n concert, were intended to, and did,

guaraniee that a majority of the Board would never forward a recommendation for clemency

to the Governor in any controversial or high-profile case. They were designed to, and did,

result in a Board which is illegally-constituted and will deny a clemency recommendation in

every capital case that comes before it, regardless of the facts, merits, and call for mercy in
any individual case. Parficipating in such a hearing would have been meaningiess, leaving

Mr. Lopez no choice but to object to the procedure and seek redress from this Court, This

complete denial of access violated Mr. Lopez’s constitutional rights and requires relief. U.S.

Const. Amends. 5, 8, 14; Anz. Const. art. 2, §§ 4, 13, 14, 15, 23, and 24.

Conclusion
Mr, Lopez respectfully requests this Court

1) accept jurnisdiction of this petition for special action and writ of mandamus;

2) grant the petition for special action and petition for writ of mandamus;

3) direct the parties to seek a stay of execution, presently scheduled for May 16, 2012,
from the Arizona Supreme Court pending resolution of this case;

4} issue an order to show cause for why relief should not be granted and otherwise order
expedited briefing and determination of this case;

5) declare the selection, nomination, appointment, and confirmation of Jesse Hernandez,
Brian Livingston, and Melvin Thomas null and void and order Respondents to
constitute a Board of Executive Clemency which complies with state law and state
and federal due process;

6) grant any further and other relief this Court deems necessary in the interests of justice.

Respectfully submitted this 9th day of May, 2012,

Drda S, Heey
Juhie S, Hall bzrgspég/

Denise I. Young

Attorneys for Mr. Lopez
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Exhibits
March 2, March 21, March 28 and March 30, 2012, Minutes of the Executive Clemency
Selection Committee

Screenshot of March 28, 2012, Notice of Meeting of Executive Clemency Selection
Committee ‘

Appointments & Loyalty Oaths

Declaration of Marilyn Wilkens






MINUTES

EXECUTIVE CLEMENCY NOMINATING COMMITTEL

Wednesday, March 219, 2012
1:30 pom.

State Capitol Executive Tower
6™ Floor Conference Room
1700 W. Washington Stireet

Phoenix, Arizona 85007

T iy

Members Present: Director Robert Halliday, Ms. Eileen Klein, Director Charles Ryan,
Mr. Joe Sciarrotta, Mir. Scott Smith

Staff Present: Mr. Peter Johnson, Ms. Abby Muller, Ms, Linda Stiles

1. Call to Order

Mr. Sciarretia called the Executive Clemency Nominating Commitiee (“*Committee™)

meeting lo order at approximately 1:47 PM. 4 members were present, Director Ryan joined the
Committee at 1:54PM.

2. Approval of Minutes from March 2, 2012 Committee Meeting

ACTION: Director Halliday moved that the March 2, 2012 minates be approved. Mr. Smith
seconded and the motion passed wnanimously.

3. Due Diligence/Reference Check Reports and Selection of Imterview Questions

Mr. Smith motioned to go into Fxecutive Session at approximately 1:49PM. Director Halliday
seconded the motion. The Committee voted unanimously to go into Executive
Session.

4. Interviews of Applicants and Discussion of Applicants
The Committee discussed this itern in Executive Session.
5. Recommendation of Applicants to the Governor

At approximately 5:45PM the Committee returned to public session. No motions were made for
recommmending applicants to the Governor.



6. Recommendation of Applicants to the Governor

No motions were made for recommending applicants o the Governor.
7. Cali to the Public

No members of the public asked to speak.

8. Adjournment

Mr, Sciarrotta motioned to adjourn the meeting at approximately 4:40PM. Molion
seconded by Mr. Smith and passed unanimously.

[



MINUTES

EXECUTIVE CLEMENCY NOMINATING COMMITTEE

Wednesday, March 28", 2012
4:00 p.m.

State Capitol Executive Tower
6™ Floor Conference Room
1700 W. Washinpton Street

Pheenix, Arizona 85007

Members Present: Director Robert Halliday, Ms. Eileen Klein, Director Charles Ryan,
Mr. Joe Sciarrotta, Mr. Scott Smith

Staff Present: Mr. Peter Johnson, Ms. Linda Stiles

1. Call to Order

Mr, Sciarrotta called the Exccutive Clemency Nominating Committee (“Commitiee”)
meeting to order at approximately 4:23PM. All members were present.

2. Approval of March 212012 Minutes

ACTION: Director Ryan moved that the March 21, 2012 minutes be approved. Mr. Smith
seconded and the motion passed unanimously.

4. Review of Applications

Mr. Sciarrotta motioned to go into Executive Session at approximately 4:25PM. Director
Halliday seconded the motion. The Committee voted unanimously to go into Executive
Session.

5. Selection of Applicants for Interview

At approximately 4:38PM the Committee returned to public session

ACTION: Director Halliday miotioned to interview Armando R. Garcia and Melvin Thomas.
Mzr. Smith seconded and the motion passed unanimously.

The Commitice agreed to schedule the interviews for Friday March 30th, 2012,



6. Recommendation of Applicants to the Governor

No metions were made for recommending applicants to the Governor.
7. Call to the Public

NO. members of the public asked to speak.,

8. Adjournment

Mr. Sciarrotta motioned to adjourn the meeting at approximately 4:40PM. Motion
seconded by Mr. Smith and passed unanimously.



MINUTES

EXECUTIVE CLEMENCY NOGMINATING COMMITTEE

Friday, March 30", 2012
1:36 p.m.

State Capitol Executive Tower
6" Floor Conference Room
1700 W. Washington Street

Phoenix, Arizona 85007

Members Present: Direcior Robert Halliday, Ms. Eileen Klein, Director Charies Ryan,
Mr. Joe Sciarrotta, Mr. Scott Smith

Staff Present: Mr. Peter Johnson, Ms. Abhy Muller, Ms. Linda Stiles

g . m o

I. Callto Order

Mr. Sciarrotla called the Executive Clemency Nominating Committee {“Cormmitiee™)
meeting to order at approximately 1:25PM. All members were present,

2. Approval of Minutes from March 28, 2012 Committee Meeting

ACTION: Ms. Klein moved that the March 28, 2012 minutes be approved. Director Hailiday
seconded and the motion passed unanimously.

3. Due Diligence/Reference Cheelc Reports

Mr. Sciarrotta motioned to go into Executive Session at approximately 1:26PM. Director
Halliday seconded the motion. The Commitiee voted unanimousty (o go into Executive
Session.

4. Interviews of Applicants and Discussion of Applicants
The Committee discussed this item in Executive Session.
5. Recommendation of Applicants to the Governor

At approximately 2:35PM the Committee returned 0 public session

ACTION: Directer Halliday motioned that the Committee recommend the following applicants
to the Govemior:
= Armando Garcia



»  Jesse Hernandez
o Brian Livingston
o  Mark Spencer

s Melvin Thomas

6. Call to the Public

No members of the public asked to speak.

7. Adjournment

Mr. Sciarroita motioned to adicurn the meeting at approximately 2:40PM. Motion seconded by
Director Ryan.

o
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NOTICE OF APPOINTMENT =~ %
To the Director of the BOARD OF EXECUTIVE CLEMENCY
This is to notify you that under the provisions of AR.S. 31-401
[ have, this 3rd day of April 2012 appointed Melvin Ihomas

0f 2666 N. 41th Ave Phoenix, AZ 85009 _
to be a member of the BOARD OF PJXECUTTVE CLF%NLY

at a salary as provided by law.

This appointment is to begin 1/16/2012 and expire 1/16/2017

m/{/ m ATTEST: .

Jgice K. Brewer Gov&mm . Keh Bennett Secretary of Stats
mNew Board, Commissior, Council or Agency . DRaappoiﬁﬁncnt :

D X | New appoiniment to succeed. M'aﬂiyn Lee Wilkens . ‘ '

D Date of Senate conflsmation: D Confirmation not required.

LOYALTY OATH OF OFFICE

‘(Please read A.R.S.‘ §32—23 Lon the revérse side of this form.)

State of Arizona, County of Maricopa [, Melvin Thomas
do solemnly swear {or affirm) that T will support the Constitution of the United States and the Constitution and
laws of the State of Arizona, that I'will bear true faith and allegiance to the same and defend them against all
enemies, foreign and domestic, and that I will futhfully and impartially dischurge the dutes of the office of the
BOARD OF EXECUTIVE CLEMENCY |

according to the best of my ability, so hc}p me God (or so Lde afuﬁ%

»/_—i:}/r
. mnaﬁzre of officer or employee
SUBSCRLBED AND SWORN to me this ? ’/day of /%c?ﬂ{, L2012 - -
M A _2oyer . L (j / //ﬂ% >
: Commission Expires . l _ ,. e, M i 'm 2}% /
Filed in the office of the Board of Executive Clemency f ‘ v 4,
this . deyof ' , 2012 at L M

Director



NOTICE OF APPOINTMENT

To the Director of the BOARD OF EXECUTIVE CLEMEN CY . ‘ L
This is to notify you that under the provisions of A.R.S. 31-401 - :

[ have, this 3rd day of April 2012 appointed Brian L. Livingston

of 1102 West Adams Street Phoenix, AZ 85007 '

to be a member of the BOARD OF EXECUTIVE CLF T\f[ENC Y

at a salary as provided by law. :

This appointment is to begin 1/16/2012 and expire 1/16/2017 .

o Bl T

Y224 4V ATTEST:
Govemos _Ken- Bannc‘z,t —_ Secretary.of. State.
!j\k:w Board, Commission, Council or Agency ' . DR&appo'mﬁrﬁent
D 2| New appointment to succcﬁzd Ellen S. Stenson ' :
J Date of Senate confirmation: ' _ D Confirmation not required.

LOYALTY OATH OF OFFICE

(Please read AR.S. §38-231on the reverse side of this form.)

State of Artzong, County of Maricopa I, Brian L. Livingston

do solemnly swear (or affirm) that [ will support the Constitation of the United States and the Constitution and
laws of the State of Arizona, that I will bear true faith and alisgiance fo the same and defend them against all
enemies, foreign and domestic, and that [ will faithfully and impartially discharge the dufies of the office of the
BOARD OF EXECUTIVE CLEMENCY '
according to the best of my ability, so help me God (or 50 1 do affirm)

SUBSCRIBED AND SWORN to me this ___{(H& dayof | x{‘){/\“ |

Au%m e 3 ' N - S R W Oton -

Commission Expires ' Notary Public

OFFICIAL SEAL
DEBAA L. WEBSTER
NOTARY PLBLIC - STATE GF ARIZONA
MARICOPA COURTY
My Comm. Expires August 22, 2014

Filed in the office of the Board of Executive C]ezﬁ&:ncy
this day of L, 2012 at . M

Director



NOTICE OF APPOINTMENT

To the Director of the BOARD OF EXECUTIVE CLEMENCY
This is to notify you that under the provisions of A.R.S. 31-401

- Lhave, this 3rd day of April 2012 appointed Jesse J. Hernandez

of 450 E. Carson Drive Tempe, AZ 85282
to be a member of the BOARD OF EXECUTIVE CLEME NCY
at a salary as prowdad by law.

This appomtment is to begin 1/17/2011 and expire 1/18/2016

AITEST%ﬁW -

Ken Bemnett Secretary of State

T3 e K. Brewer Governor

‘_]N(,w Board, Commission, Council or Agency | D Reappointment

New appointment to succeed Duane Belcher
LW Date of Senate confirmation: L IConfirmation not required.

LOYALTY OATH OF OFFICE

(Please read AR 5. §38-2310n the reverse side of this form.)

State of Arizona, County of Maricopa I, Jesse J. Hernandez

do solemmnly swear (or affirm) that 1 will support the Constitution of the United States and the Constitution and
taws of the State of Arizona, that T will bear true faith and allegiance to the same and defend them against all
enemies, foreign and domestic, and that T will faithfully and impartiaily d1schafgp the duties of the office of the

BOARD OF EXECUTIVE CLEMENCY:
Z&/’ / 74/ s / ////

according to the best of my ability, so help me God (or so 1 do affirm)
7 Signapeth of officer or cmpl;’;ﬁ/é

SUBSCRIBED Ai’;Il) SWORN to me this Ji day of ﬂy/’ L foia _ //
7/#///{ . . g/M 4/!4&%/

Comrnission Expires Notary Public

Hiled in th office of the Board of Exccutive Clcmumy
this [T day of A’Ar [ 2012a5 .30 PM

s 1ZABETH GREENE
Eziéww BUBLIC - ARIZONA
' MARICOPA COUNTY
My Commissicn Exphres
July 14,2015

_______







Declaration of Marilyn Wilkens

[, Marityn Wilkens, being of lawful age and duly sworn, hereby declare the following to
“be true and correct to the best of my information and belief:

From January, 2010 to April 18, 2012, | was a member of the Arizona Board of
Executive Clemency. | was appointed to the Board to fill out a position that was vacant.

| applied for reappointment to my position on the Board. | wanted to continue with the
important work of the Board.

I was selected for an interview by the g(ecutive Clemency Seiection Committee. The
only communication that | had with anygne on behalf of the Executive Clemency
Selection Committee about my interview prior to my interview was with Peter Johnson.
Mr. Johnson first reached me by telephone to set up my interview. Mr. Johnson sent
me two emails regarding the scheduling of my interview. Those emails are attached to
this declaration. /

At no time pricr to my interview did | receive written notice that my interview would be in
exacutive session. When | went in for my interview on March 21, 2012, | was informed
that the interview was being conducted in executive session. 1 was not informed that |
could demand that the interview be held in a public regular session. If | had been so
informed, | would have objected to the executive session and demanded that the
interview be in a public, regular session.

! declare under the penalty of perjury that the foregoing is true and correct. Dated this




To!

=] -
B ce
Tl [S{stod

Subject:  Fw: Confirmation of Interview on Wednesday, Masch 21st

—————————— Forwarded message ----------

From: Peter Johason <pjohnson(@az.gov>

Date: Thy, Mar 15, 2012 at 3:14 PM

Subject: Confirmation of Interview on Wednesday, March 21 st
To: marilynwilkens@Bemall.com

Hello Marilyn,

This e-mail is just confirming your interview for the Beard of Executive Clemency on
Wednesday, March 21" from 2:30PM-3:00PM at the Executive Tower(1700 W. Washington St.)
in the 8" Floor Conference Room.

Thank you,

Peter

Peter jehnson

Project Specialist

Office of Governor Brewer
Boards and Commissions

1700 W. Washington, Suite 10]

Phoenix. AZ 83007



Office: (602)-542-1754

Fax: (6023-542-0738

pichnsoni@az.cov

Ll s



To:

=y Ce:
B Eoe

Subject: Fw: Imponant Information regarding your interview on this Wednesday, March 21st

From: Peter Johnson <pjohnsonéaz.gov>

Date: Mon, Mar 19, 2012 at 2:31 PM

Subject: Important Information regarding your interview on this Wednesday, March 21st
To:

Hello,

The location for your interview has changed 1o

State Capitol Executive Tower

/(I—
6" Floor Conference Room
1700 W. Washington St.

Phoenix, AZ 85007

Peter Johnson

Project Speciahst

Otfice of Governor Brewer
Boards and Conumissions

1700 W, Washington. Suite 101
Phoenix, AZ 85007

Office: {602)-542-1754

Frax: (602)-342-0758




niohnson{az. vov




