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CAPITAL CASE

QUESTIONS PRESENTED

Whether a Federal District Court in a 28 U.S.C. j 2254 proceeding may
impose a procedural bar based on a Petitioner's purported failure to ''exhaust'' facts

after that procedural defense had been expressly waived by the State, to petitioner's

detriment, or if, as the United States Court of Appeals for the Fifth Circuit has

held, a federal court may not do so?

Does 28 U.S.C. j 2254$)(2) apply in a case where the State has waived

exhaustiong.
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CAPITAL CASE

IN THE
SUPREME COURT 0F THE UMTED STATES

No. 11-

SAMUEL V. LOPEZ,

Petitionen

CHARLES RYAN, Warden,

Respondent.

ON P/TITION FOR WRIT OF CERTIOMRI
TO THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Samuel Villegas Ldpez respectfully petitions for a writ of certiorari to review

the judgment of the United States Court of Appeals for the Ninth Circuit in this
Case.

OPIMONS BELOW

The opinion of the court of appeals is reported at Lopez v; Ryan, 630 F.3d

1198 (9th Cir. 2011)9 A2-15. The order of the court of appeals denying rehearing is

unreported. Lopez z. Ryan, No. 08-99021 (9th Cir. Mar. 30, 2019; A1. The order of
the district court granting in part, and denying in part, a certificate of appealability

is unreported. Lopez v; Ryan, No. 2:98-CV-0072-SMM (D. Ariz. Sept. 4, 2008); A18-



21. The memorandum opinions of the district court are unreported. Lopez v; Ryan,

No. 2:98-CV-0072-SMM (D. Ariz. Nov. 3, zoosltprocedural issues); A64-86 and

Lopez vn Ryan, No. 2:98-0V-0072-5MM (D. Ariz. July 15, 2008) (merits issues); A22-
42. Mr. Lopez timely appealed. A-16.

JURISDICTION

The judgment of the court of appeals was entered on January 20, 2011. A2-
15. A timely petition for rehearing was denied on March 30, 2011. A1. On June 6,

2011, Justice Kennedy granted an extension of time, up to and including August 27,
2011,1 within which to file a petition for writ of certiorari. Lopez z. Ryan, No. 10'A-

1178 (June 6, zollltlfennedy, J.). Jurisdiction of this court is invoked pursuant to

28 U.S.C. 51254.
CONSTITUTIONM  Ar  STATUTORY PROWSIONS IW OLVED

U.S. Const. Amend W provides in pertinent part: (dln all criminal

prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel
for his defense.''

U.S. Const. Amend. WII, provides in pertinent part: dtxlor cruel or unusual
punishments inficted.''

U.S. Const. Amend. XIV, provides in pertinent part: ttlNlor shall any State
deprive any person of life, liberty, or property, without due process of law; nor deny

to any person within i.ts jurisdiction the equal protection of the laws.''

1 August 27, 2011 is a Saturday. In accordance with S.Ct. Rule 30.1, this petition isdue Augqst 29, 2011.



28 U.S.C. j 2254 (b)(3) provides in pertinent part: CW state shall not be
deemed to have waived the exhaustion requirement, or be estopped from reliance

upon the requirement unless the State, through counsel, expressly waives the

requirement.''

28 U.S.C. j 2254$)42) provides in pertinent part: tflf the applicant has failed
to develop the factual basis for of a claim in State court proceedings, the court shall

not hold an evidentiary hearing on the claim...''

STATEMENT OF THE CASE

This case is about fairness. May the State,z after an explicit waiver of

exhaustion that Lopez relied and acted upon to his detriment, retract its waiver

years later without notice or explanation?The court below agreed that the State

'konceded that Lopez's ineffective assistance of counsel claim was tproperly

exhausted,'' and then tdlnlearly eight years later, El sought to retract its concession,''

but decided not to decide whether the district court abused its discretion in allowing

such gamesmanship. Lopem 630 F.3d at 1205. Instead, invoking 28 U.S.C.

j2254(e)(2), the Ninth Circuit Court of Appeals denied Lopez relief Ron an alternate
m'ound.'' The lower court found Lopez was T'separately barred gom'' relief because

he failed to develop the facts in the state court proceedings even 1. the district court

ffshould not have reached the issue of procedural default.'' Id As discussed below,
that is a non sequitur The State can, and does, waive fact exhaustion for many

2 This petition will refer to the Respondent as the State to be consistent with the
language used in AEDPA.



reasons. See Felder vc Estelle, 693 F.2d 549, 553-554 (5th Cir. 1982). Its Answer
unambiguously and deliberately conceded fact exhaustion. Under these
circumstances, the Court below abused its discretion by resurrecting a procedural

defense that was deliberately waived.

Had the State not explicitly conceded fact exhaustion, Lopez could (and
would) have, returned to state court to exhaugt this important constitutional
violation and supporting facts and evidence. In fact, in 2003 the federal district

court stayed federal proceedings and ordered Lopez to return to state court to

exhaust the claim that his Sixth and Fourteenth Amendment rights were violated

when a judge alone decided his capital sentence.Rlhg v. Arlàona, 536 U.S. 584, 589
(2002). A-65. ln fact, Arizona law specifically provides an exception to its preclusion

rule in post-conviction proceedings where ïtlnlewly discovered material facts
probably exist and such facts probably would have changed the verdict or sentence.''

AriZ.R.Crim.P. 32.1(e); Ariz.R.Crim.P. 32.2(b).And, where supported by the facts
and law, Arizona federal district courts routinely stay habeas proceedings to allow a

petitioner to exhaust constitutional violations. See ,.g:, Fong z. Ryan, 2011 WL

3439237, *1 (D. Ariz. Aug. 5, zollltdffollowing'' dtthird state PCR Petition,'' petitioner
permitted to supplement El habeas petition with additional newly exhausted
claims.'l; Pllaàms Iz; Ryan, 623 F.3d 1258, 1263 (9th Cir. zoo8ltdistrict court held
Rfederal proceedings in abeyance'' to permit exhaustion of misconduct violationl;
McMurtrey z. Ryan, 539 F.3d 1112. 1116-1117 (9th Cir. 2008)(federa1 district court
stayed proceedings to allow petitioner to return to state court to exhaust ineffective



counsel and competency claim). Arizona law excepts from preclusion new evidence
that Rdemonstrates by clear and convincing evidence that the facts underlying the

claim would be suflcient to establish that ... the court would not have imposed the

death penalty.'' Ariz.R.Crim.P. 32.1(h); Ariz.R.Crim.P. 32.2(b).

In this capital case, the State's bait-and-switch tactic (conceding exhaustion
il it is too late for Lopez to return to state court) should not be countenanced.unt
1. THE CAPITAL TRIALAND SENTENCING PROCEEDINGS.

Samuel Lopez was represented at his first capital trial and sentencing by

court-appointed counsel who never met or interviewed any of Lopez's family, failed

to investigate and gather any family or social history records. Nor did they

challenge the harmful presentence report prepared by a county presentence officer,

considered by the judge and which contained damning allegations later discoveréd

to be untrue.3 The Arizona Supreme Court vacated Lopez's sentence and remanded

qt is undisputed that sentencing counsel appointed to represent Lopez utterly failed
to conduct a minimally competent investigation into Lopez's backround or social
history. See, e.g, Strickland p7 Washlhgton, 466 U.S. 668, 691 (1984)(counsel t'has a
duty to make reasonable investigations''); Willlàms (Terry) vn Taylor 529 U.S. 362,
370-373, 395-396 (2000)(counse1 did not begin to prepare for gsentencingl until a
week before triar'); Wikglhs vn Smith, 539 U.S. 510, 522-526 (200$(re1ief granted
where counsel failed to investigate readily available mitigation); Rompllla vc Bèard
545 U.S. 374, 393 Qooslttpndiscovered fmitigating evidence, taken as a whole,
rmight well have infuenced (sentencer'sl appraisal' of (Lopefsl culpability.''); Porter
Ic Mccollum, 130 S.Ct. 447, 449-451 (zoogltftextensive mitigating evidence''
presented in post-conviction proceedings Rall ... apparently uztknown to El penalty
phase counser'); Walbey z. Quarterman, 309 Fed.Appx. 795, 797, 801 (5th Cir.
zoogltttmitigation investigation was severely limitei'; counsel tïscanned'' tdflles'' on
Walbey's dtbackground,'' but did n0t interview ttmother'' or others who knew Walbey
or Rhire'' dtmitigation expert,'' ttessentially no effective investigation of EI
mitigation----'').



the proceedings for a new sentencing because the trial judge had improperly relied
on Lopez's earlier conviction for resisting arrest to establish Arizona's aggravating

factor of a prior conviction involving the use of threat of violence on another person.
State vc Lopem 786 P.2d 959, 965 (1990); A-6.

II. THE RESENTENCING PROCEEDINGS

The same court appointed appellate counsel continued to represent Lopez

capital at his resentencing.The State alleged one aggravator: Arizona's oft-used

Appointed counsel at Lopez's Srst capital sentencing trial telephoned his
mother and 0ne brother (Lopez had six other brothers). He told the judge that
Lopez's mother ftwas having some sort of problem'' and Rmay not appear,'' and theRbrother indicatledl he would be here today.'' R.T. 6'25-87, p. 4. Neither was
present at Lopez's sentencing. Trial counsel did nothing to determine the reason for
their absence, or request a continuance. Counsel also did not investigate Lopez's
background, interview people who knew him or identify, gather, or review socialhistory records, or investigateinjurious (and later discoveredor challenge the presentence report that contained

untrue) allegations against him. The trial
judge/sentencer under then Arizona law expressed
evidence presented on behalf of defendant'' at his

his ttconcern over the lackof any
capital trial, stating Rbut for the

sentencing memorandum received just yesterday, the defense failed to present any
mitigating circumstances to the court'' at Lopez's capital sentencing. R.T. 6'25-87,
pp. 2-3. The judge nonetheless proceeded to sentence Lopez to death.

hearing, new counsel appointed to represent
psychiatrist Otto Bendheim and provided

Bendheim a 1985 presentence report discussing Lopez's earlier conviction for
resisting arrest and. a report of a tfsexual assault'' involving a woman named Cecilia
Rodriguez. The prosecutor relied on these tdfacts'' to support his expert's opinion
that Lopez was not impaired at the time of the crime, and his request that the judge
again sentence Lopez to death. CA9 ER 236. The sentencing judge also relied on
those ttfacts'' to reject Lopez's mitigation and impose death, and the Mizona
Supreme Court relied on them in its opinion aorming Lopez's death sentence.
State 4'. Lopez, 857 P.2d at 1267-1268 (<T...four days after the murder...defendant
while admittedly intoxicated, planned and methodically carried out a sexual
assault.'') The State recently disclosed these damning ufacts'' it argued to support
Lopez's death sentence untrue. CA9 ER 389(A1leged victim not credible. Medical
examination does not fit desctiption of alleged attack). It is unknown what sentence

At Lopez's capital resentencing
him did little more. Counsel contacted

the trial judge would have imposed had he known these Rfacts'' were, in fact, false.



and controversial aggravator that the crime had been committed in an Respecially

heinous, cruel or depraved manner.'' A.R.S. j13-703(F)(6). But like his predecessor,
appellate/resentencing counsel, too, fdled to investigate Lopez's family and

background, obtain key social history records on Lopez and his family, or to conduct

any semblance of the thorough investigation this Court's jurisprudence requires.
See n. 1, above. The judge again sentenced Lopez to death. The Arizona Supreme
Court now affirmed that sentence. State vk Lopem 857 P.2d 1261, 1264 (1993); A'6.

111. THE STATE POST'CONWCTION PROCEEDINGS.

In state post-conviction proceedings, Lopez filed a Petition for Post-

Conviction Relief alleging a broad claim titled'. ttlneffective Assistance Of Counsel -

Sentencing.'' Subclaim B was titled, tfFailure to Properly Prepare Expert Witness.''

CA9 ER 290. Post-conviction counsel alleged sentencing counsel was ineffective

when counsel failed to Rproperly marshal a1l of the obviously relevant information,''

including ffstronger evidence of pathological intoxication,'' and obtain Rtestimony of

people who not only knew (Lopez) well, and saw him the night of the offense, but
also saw the radical and sudden shift in (Lopez'sq demeanor only hours before (the
crimel.'' CA9 ER 291. Post-conviction counsel also alleged that trial counsel failed
to ttprovide the expert with a1l of the necessary information to render a complete

diagnosis,'' and these omissions t'easily demonstrated'' tïgdleficient performance, .. .''

CA9 ER 290'291.

Post-conviction counsel identified records and witnesses important to Lopez's

ineffective sentencing counsel claim and identised an expert to whom post-
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conviction counsel had provided the materials he recently discovered. Id Post-

conviction counsel alleged Lopez was prejudiced ttby the failure of ' counsel to
effectively represent Lopez. CA9 ER 292. Counsel requested the trial/post-

conviction judge to order tfa new sentencing'' based on the additional ttrelevantz''

available evidence where that evidence could be presented and considered. Ii
Post-conviction counsel contacted the trial -level psychiatrist, Dr. Bendheim,

and provided him additional materials about Lopez's actions on the night of the

crime, including testimony from, and interviews of, two trial witnesses. Following

review of these materials, Bendheim rendered a ttmore certain diagnosish''. Lopez
was pathologically intoxicated at the time of the crime. CA9 ER 317. But despite

these facts and Lopez's repeated requests for a hearing where he could present tdall''

the ttrelevant'' ttnecessary information'' supporting a life sentence that sentencing

counsel failed to present, the state post-conviction court summarily denied the

' hearing Lopez requested, stating, without explanation, ttcounsel's performance'' was

not ineffective, and a C'reasonable probability'' of a ttdifferent result'' did not exist.
CA9 ER 344. Lopez's motion for rehearing and petition for review to the state

supreme court were denied without explanation. Mot.Rhrg (Mar.cty.May 20, 199$9
Rpl.Rehrg (Mar.Cty.Jun. 20, 1997)9 Pet.Rev. (Ariz.S.Ct. Dec.19, 199$.

1V. THE FEDENAI, HABEAS CORPUS PROCEEDINGS

Lopez next sought relief 9om the Arizona federal district court. He lled a

petition for writ of habeas corpus, and identified the facts that supported sentencing

counsel's ineffectiveness (and other constitutional violations), and the resulting



prejudice Lopez suffered.He requested the hearing the state courts had denied,
and relief from his conviction and death sentence. In this petition, Lopez detailed

facts supporting relief that Lopez carefully and fully identified. The State reviewed

those detailed facts and in its RAnswer re procedural status of claims,'' explicitly

conceded fact exhaustion. Lopez's good faith reliance on the State's unequivocal

exhaustion concession, and the State's astounding, inexplicable about-face

announced in its district court reply brief is at the heart of these proceedings. Lopez
now turns to these key facts.

Following exhaustion of his state post-conviction remedies in the Arizona

courts, Lopez entered federal court and requested appointment of counsel. A'87. In

its order appointing Lopez counsel, the district court also set forth the procedures

Petitioner and the State must follow: After Petitioner filed his ttsnalized petition''
ttsetltingl forth, in a clear and concise fashion, the legal and factual basis for each

ground of relief ';

RRespondents shall thereafter Sle an Answer Re: Procedural Status of
Claims, which addresses the procedural status of all claims raised in
the finalized petition, speclcally idente' ing which claims, if any,
Respondents contend are unexhausted or procedurally barred from
review on the merits....

A-89 (emphasis added).
traverse'' to which WRespondents may 5le a rep1y...,'' and Lopez ttmay flle a sur-

reply that is limited to arguments concerning cause and prejudice, or a fundamental

Lopez was ordered to fïrespond to the answer by ûling a

miscarriage of justice should Respondents address these issues in a reply.'' A'90.
The District Court also announced the importance of its announced procedure:
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The Court intends this brie/ng on the procedural status of the claims
to be the sole briesng on all issues of exhaustion and procedural
default necessary for the Court to determine which claims will be
reviewed on the merits.

f#temphasis added). In his federal petition, Lopez followed the district court's
procedure: He clearly and plainly identiled the facts he alleged supported his

ineffective sentencing counsel claim. CA9 ER 363-366.

The State also followed the court's order. The State read Lopez's ineffective

counsel claim and the detailed allegations supporting the relief he requested. On

March 11, 1999, in his tWnswer Re: Procedural Status of Claims'' (CtAnswer'') the)
State responded to Lopez's ineffective assistance of sentencing counsel claim and

the detailed allegations supporting it. With regard to that claim, the State plainly

stated, dtthey have been properly exhausted.'' Ii, Ans., p. 12; App., A29-30

(emphasis added).
The district court reviewed Lopez's detailed allegations, too. ln its November

3, 2005, tcorder Re: Procedural Status of Sentencing Claims,'' the district court

addressed the ffFactual Background And Procedural History'' of the proceedings, the

ttprinciples of Exhaustion And Procedural Default,'' and held, 'tltespondent concedes

that Petitioner properly exhausted Claims 1(C)... .'' A-7otemphasis added).
Following the State's repeated concessions that Lopez's ineffective counsel

claim was properly exhausted; concessions that both the district court below, and

Lopez relied on, the district court granted Lopez's xequests for access to their client

to conduct needed investigation to develop the facts supporting the claim, which had



been adjudicated available for federal review. A-30.4

ln good faith reliance on the State's concessions, and the district court's

acceptance of them, Lopez expended time and funds to discover additional available

facts establishing counsel's ineffectiveness at Lopez's capital sentencing proceeding.
He identified constitutional violations supported by facts that if true entitled him to

relief, presented available evidence he had gathered, and requested a hearing.

Eight years later, the State reversed course.Retracting its long-ago exhaustion

concession, the State now argued that Lopez had not exhausted the factual bases

supporting the constitutional violations that occurred at his trial, and that it was

now too late to do so. A-8. At the time, the State offered no explanation for its

abrupt change of heart.To the extent it claimed that it was surprised by the factual

bases of the claim as presented in the merits brief, the district court below found

that unbelievable:

T..p. the extent Respondents contend that Claim I(C) p..â stated .tq
Petitioner's merits brief j..q substantiallv broader than that alleeed î.yzthe Amended Petition. the Court disaerees. A comparison of the
allegations in the Amended Petition and Petitioner's merits brief
reveals that they are substantizly similar, although Petitioner
conducted an investigation between the filing of the two documents
and now has submitted supporting evidence for his allegations.

A-3o-3ltemphasis added) .
Despite the explicit waiver of exhaustion that the District Court had earlier

found, the District Court adopted the State's reversal and denied Lopez relief,

4 The Arizona Department of Corrections prohibits contact visits between counsel
and their death-sentenced clients absent a federal court order. The Attorney
General represented the department in all proceedings seeking access to Mr. Lopez
for the purposes of psychologic/ evaluation.
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contending the claim was much broader than that alleged in state court. 1d, A-34.
The court did not explain its earlier ruling lnding the opposite or its reliance on the

State's exhaustion waiver.

The court of appeals did not address whether Lopez properly relied on the

State's long'ago exhaustion concession. A-9-10. lt decided it Rneed not'' even decide

whether the State waived exhaustion because Lopez tîfailed to present any of the

evidence in support of his expanded claim in state court,'' and now is 'dseparately

barred from relief... .'' A-9, citing 28 U.S.C. j2254(e)(2). As is shown below,
2254$)(2) is not a separate bar to relief where the state has explicitly waived fact
exhaustion.

REASONS THE WRIT SHOULD BE GM NTED

ln full compliance with

the procedural order of the district court, A87-92, Lopez filed a detailed petition

setting forth his legal claims and the factual bases which supported his claims. The

Lopez initiated federal habeas proceedings in 1998.

district court ORDERED the State to S1e an answer raising all procedural defenses,
including nonexhaustion. A89. On March 10, 1999, the State filed an Answer

alleging that seven claims were not exhausted, one claim was found waived by the

state court and was therefore procedurally defaulted, and eight claims, including

ineffective assistance of sentencing counsel, were Rproperly exhausted.'' CA9 ER

375. Lopez did not address any defenses to nonexhaustion in his traverse because

of the State's concession, but rather noted his reliance that the state had conceded

exhaustion. CA9 ER 378. Relying on the State's concession, the Court ruled that it
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would adjudicate the ineffective assistance of counsel claim on the merits. CA9 ER
424, A'70. Mr. Lopez's undersigned counsel, who were not state post-conviction

counsel, spent the next eight years, countless hours and substantial funds

investigating and preparing Mr. Lopez's ineffective assistance of counsel claim for

presentation to the federal habeas court for merits adjudication.Multiple experts

were hired including a neuropsycholotst, a neuropsychiatrist and a mitigation
specialist. Volumes of documents and declarations were presented to the habeas

court in reliance on the State's concession. CA9 ER 533-854.

In the interim, in compliance with the Court's order that he do so, Mr. Lopez

filed a state successor post-conviction petition to exhaust a claim under Rlàg v.

Anàona, supra. CA9 ER 424. Mr. Lopez did not add a claim of ineffective assistance

of sentencing counsel or ineffective assistance of post-conviction counsel to that

state post-conviction petition because the state had conceded that his claim would

be litigated in federal court.s

retroactive rule and Mr. Lopez's state post-conviction petition was dismissed.

Schriro Ic Summerlin, 542 U.S. 348 (2005), It was not until after the state

Ultimately this Court held that Rlïng was a new, non-

successor post-conviction was dismissed and the very last pleading in the federal

5 The district court ruled that ineffective assistance of post-conviction counsel could
not be cause for procedural default, including failure to exhaust, with respect to
other claims which the Court found procedurally barred. The Court similarly
rejected ineffective assistance of post-conviction counsel as a possible cause for
failure to exhaust the ineffective assistance at sentencing claim. A-36. To the
extent that this Court's imminent opinion in Maples pc Allen, O.T. 2010, No. 10'63
and Martlhez pc Ryan, OT 2010, No. 10- 1001, will impact the Court's cause
determination, this Court should hold this case pending the resolution of those
CRSOS.



district court filed that the State sought to renege on its earlier concession of

exhaustion. By then, it was too late for Lopez to return to state court. The Rstate

provided no explanation for its failure to raise the defense in its answer'' as it had

been ordered to do. A-31.

The district court found that the claim as presented in Lopez's merits brief,
and supported by evidence, was no broader than the claim pled in the amended

petition. A-30. The court also found that ttgthe Statel should have raised exhaustion
and procedural default in the Answer, before Petitioner's counsel expended time

and funds to conduct an investigation.'' A-31.Nevertheless, the district court found

that despite having t'initially conceded exhaustion'' because the State raised the

issue at some point, it could decide the assertion. A'19.In conflict with the Fifth

Circuit in Carty v; Thalen 583 F.3d 244, 256 (5th Cir. 2009) and Bledsue vc

Johnson, 188 F.3d 250, 254-55 (5th Cir. 1999), the district court disagreed that the
State's concession was a deliberate waiver that would preclude consideration under

Day vc McDonough, 547 U.S. 198, 209 (2006). 1tL6

6 The district court said that Lopez had the opportunity to respond to the State's
assertion of nonexhaustion but that both misconstrues the record in light of the
procedures employed in the district court and begs the question. Years before the
State's change of heart, the Court directed that AI,L arguments regarding cause
and prejudice be addressed in the Traverse and surreply. A.89-90 (dthe Court
intends for this briesng on the procedural status of claims to be the sole brielng on
a1l issues of exhaustion and procedural defaultl.l'') This Comt has held that a court
abuses its discretion by erecting procedural barriers that have been expressly
waived. There is no doubt that nonexhaustion was expressly waived in the State's
Answer. It bears noting that the State had the same counsel for direct appeal, state
post-conviction and for the lrst seven years of federal habeas litigation. This
counsel, who was familiar with the record, conceded exhaustion. It was only when
the State's counsel changed that the State changed its position on exhaustion.
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The Court of Appeals did not decide the waiver of exhaustion issue, but

instead held that Mr. Lopez loses because he failed to develop the facts that support

his claim. But the Court of Appeals decision also begs an important question. A

waiver of exhaustion necessarily waives exhaustion of the facts supporting a claim

and thus 28 U.S.C. 52254 (e)(2) is either inapplicable or itself waived.
The State's about-face has cost Mr. Lopez the right to litigate his clearly

meritorious ineffective assistance of sentencing counsel claim in any court. Wsuch

transparent attempts at gamesmanship at this late date should not be indulged.''

Bradsha pr v; Stumpf No. 01-3613 , Slip op. at 10 (6th Cir. 2011).
1. HISTORYAND DEVELOPMENT OF THE EXHAUSTION

DOCTRINE

The doctrine of exhaustion is an ordering doctrine that has its roots in this

Court's 1886 decision in Exparte Söyras 117 U.S. 241 (1886). Through the years,
many exceptions to the exhaustion doctrine were recognized and eventually codified

by Congress in 1948. 28 U.S.C. 5j2254 (b), 2254(c) (lggxtsuperseded); See also
Randy Hertz and James S. Liebman, Federal Habeas Corpus Practice and

Procedure, 51th Edition, j23.1, p. 1187 (Mathew Bender).
The doctrine of exhaustion of state court remedies requires a habeas

petitioner to first present his clims of federal constitutional error to the state court

Moreover, Lopez did not have the opportunity to fully defend against the allegations
of nonexhaustion and procedural default. He sought to offer an explanation as to
why the State had properly conceded exhaustion. Even if the court found that
argument unavailing, it doesn't change the fact that the State expressly waived
nonexhaustion and the court abused its discretion by resurrecting the defense after
a deliberate waiver.



before proceeding in federal court. The doctrine is based on principles of comity and

federalism. In Rose vc Lundy 455 U.S. 509 (1982), this Court:
reasoned that the interests of comity and federalism dictate that state
courts must have the first opportunity to decide a petitioner's claims.
Erlahe Courtl noted that ''lblecause 'it would be unseemly in our dual
system of government for a federal district court to upset a state court
conviction without an opportunity to the state courts to correct a
constitutional violation,' federal courts apply the doctrine of comity.''
Ii, at 518, 71 L. Ed. 2d 379, 102 S. Ct. 1198 (quoting Darr v; Bumfor4
339 U.S. 200, 204, 94 L. Ed. 761, 70 S. Ct. 587 (1950)). That doctrine
''fteaches that one court should defer action on causes properly within
its jurisdiction until the courts of another sovereignty with concurrent
powers, and already cognizant of the litigation, have had an
opportunity to pass upon the matter.''' 455 U.S., at 518, 71 L. Ed. 2d
379, 102 S. Ct. 1198.

Rhlhes vc Weber 544 U.S. 269, 273'274 (2005).
The exhaustion doctrine is not a procedural bar. Rather, it simply sets out

the orderly path for the adjudication of claims. Thus, under the total exhaustion
rule of Lundya petitioner who failed to exhaust his state remedies, but for whom

state remedies remain available, is permitted to return to state court to adjudicate
his claim and then later return to federal court, if necessary, for a merits review. lt

is only in those circumstances where a federal petitioner's return to state court

would be futile that his failure to exhaust will result in a procedural default. ln

such cases, a petitioner's claim is said to be rftechnically exhausted, but procedurally
defaulted.''

The exhaustion doctrine has been held to apply to both claim exhaustion and

fact exhaustion. In Keeney Iz. Tamayo-Reyes, 504 U.S. 1 (1992), this Court equated
the principles of claim exhaustion with fact exhaustion and applied the same



procedural defenses to failure to develop facts in state court, as had previously been

in place for failure to present a claim to state courts, i.e. cause-and-prejudice.
Applying these principles to fact exhaustion, this Court held, ttis fully consistent

with, and gives meaning to, the requirement of exhaustion. The Court has long held

that state prisoners must exhaust state remedies before obtaining federal habeas

relief. The requirement that state prisoners exhaust state remedies before a writ of

habeas corpus is granted by a federal court is now incorporated in the federal

j 2254 '' f# at 9-10 (internal citation and footnotehabeas statute. 28 U. S. C. . .
omitted). The Court went on to hold that there was no meaningful distinction
between the principles of claim exhaustion and fact exhaustion. I(L

With AEDPA, Congress codified Lundyk total exhaustion rule and Tamayo-

Jb-ms'requirement of fact exhaustion. Prior to AEDPA this Court's jurisprudence
in the area of fact exhaustion and the related principles upon which a federal

evidentiary hearing would be granted use the now familiar phrase, Rfailure to

develop.'' Compare Tamayo-Reyes, 504 U.S. at 11 (Tamayo'Reyes entitled to a

hearing if he can establish cause-and-prejudice for his ïtfailure to develop'' the facts
of his claim in state court) and 28 U.S.C. j2254(e)(2) Uif the applicant has failed to

develop the factual basis of a claim in State court...).
I1. EXHAUSTION IS NOT JURISDICTIONAL AND CAN BE WAIVED

Prior to Granberry z. Green 481 U.S. 129 (198$, the majority of Circuit
Courts held that a state could not waive exhaustion. In Granberry this Court held

that exhaustion of state court remedies is waivable by the state and reaffrmed its
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earlier holding in Strickland z. Washaàgton, 466 U.S. 668 (19841, that failure to
exhaust a claim does not deprive the federal courts of jurisdiction to decide the
claim.7 In so doing the Granberry Court observed:

(Ilf a full trial has been held in the district court and it is evident that
a miscarriage of justice has occurred, it may also be appropriate for the
court of appeals to hold that the nonexhaustion defense has been
waived in order to avoid unnecessary delay in g'ranting relief that is
plainly warranted. In Fnàbie vn Colhhs, 342 U.S. 519 (1952),
respondent brought a habeas action in District Court, seeking release
from a Michigan state prison. The State did not raise the availability of
state relief, and the District Court denied the writ. The Court of
Appeals reached the merits of the habeas petition and reversed. While
we ultimately disagreed with the Court of Appeals' conclusion on the
merits, we rejected the State's nonexhaustion argument and approved
the Court of Appeals' determination that ''special circumstances''
required ''prompt federal intervention.'' 1d., at 522. We noted that the
general rule of exhaustion ''is not rigid and infexible . . . . Whether
such circumstances exist calls for a factual appraisal by the court in
each special situation.'' 1d., at 521. As we recognized in Fnàbie, the
cases in which the nonexhaustion defense is not asserted in the district
court may present a wide variety of circumstances which the courts of
appeals, drawing on their familiarity with state criminal practice, are
able to evaluate individually.

1d., pp.135- 136.

AEDPA reafsrms that the doctrine of exhaustion is not jurisdictional and can
be waived. Under AEDPA, exhaustion is waived if the State does so tfexpressly.'' 28

U.S.C. 52254 (b)(3). The Fifth Circuit has directly addressed the waiver of
exhaustion in the face of a state's concession of exhaustion, like that in this case,
and has found, in direct confict with the Ninth Circuit, that a state's concession of

exhaustion is an express praïvez of exhaustion.Carty v. Thalen supra, 583 F.3d at

? lndeed Stricklandwas a case that involved a partially unexhausted claim wllich
the Court proceeded to decide on the merits.
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256 (state's concession of exhaustion waives exhaustion defensel; Bledsue vc

Johnson, supra, 188 F.3d at 254-55 (state waived independent exhaustion argument

where it previously admitted that petitioner exhausted his claim).
Importantly, 2254(9(3) does not distinguish between fact exhaustion and

claim exhaustion. lnstead, the statpte, which was passed against the backdrop of a

century of litigation, uses the broad term ïtexhaustion requirement.'' 2254 (b)(3)
comes before 2254$)(2) and logically is meant to encompass both legal and factual
allegations.

2254 (e)(2) was Congress' codification of the fact exhaustion principles of

Keeney ''(T1he opening clause of j 2254$)(2) codifies ffyardyrlsthreshold standard
of diligence, so that prisoners who would have had to satisfy Aèezl/yrktest for

i the deficiency in the state-court record prior to AEDPA are now controlledexcus ng

by j 2254(e)(2).'' Wklllàms v: Taylor 529 U.S. 420, 434 (U.S. 2000). 2254 (e)(2)
applied in those situations where fact exhaustion has not been waived and describes

the exceptions under which a federal court may hear additional facts, where a

Petitioner has 'tfailed to develop.'' 8

8 Courts who have addressed questions of diligence and defaulted facts in the lower
courts have found that the doctrines of exhaustion, diligence, and procedural default
are analytically linked. See A7bzzlk vn Beard 633 F.3d 185 (3rd Cir 2011);Za.rT z
SectypA Dept ofcorrections, 2011 U.S. App. LEXIS 12107 (3rd Cir. 2011); Wilson
v; Bear4 426 F. 3d 635 (3rd Cir. 2005); Kenneth Woy'r, Morris vDretke, 415 F.3d
484 (5th Cir. 2005) (Higginbotham concurnhllDennks ctprcurzvWg'); Barrientes z.
Johnson, 221 F.3d 741 (5th Cir. 2000); Smith z Wasden, 2011 U.S. Dist. LEXIS
32622 (Dist. Idaho 2011); Bell v; True, 413 F. Supp. 2d 657 (W. Dist. Va. 2006);
Smith vc Cockreli 2003 U.S. Dist. LEXIS 26621 (S. Dist. Tex. 200$.
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2254(0(2) is a procedural âefense, not a jurisdictional bar, which can be
Wzived. lnêeed in BfadshaW K Richey 546 U.S. 74 (2005), this Court explicitly
recognizecl iha.i a. Staie CO1llcl Wa.iVO illo Principles Of 2254$)(2) and remanded the
case to the Sixth Circuit to determine whether the State had waived the defense by

failing to raise it in their pleadings. See also, Hertz and Liebman, FederalHabeas

Corpus Practice andprocedure, supra, j 20.2 k), n. 83, p. 1048 (rtunder AEDPA, the

state apparently bears the burden of invoking both new section 2254(d) and (e) and
waives the benefits of both provisions by failing to assert them in an adequate and

timely maner.'')
More logically, though, it would seem that if a State vayzesthe exhaustion of

a claim from the outset, 2254$), and for that matter 22544(0, simply does not apply.
This makes sense becausç if a claim is not exhausted, it also was not developed.

But when the state waives the exhaustion requirement it agrees to the adjudication
of the federal constitutional claim by the federal court in the first instance. Thus,

the restrictions and limitations of 2254460 and (e) fall away.

THIS COURT Ar  LOWER COURTS HA-VE FOUND THAT A
DISTRICT COURT ABUSES 1TS DISCRETION WHEN
RESURRECTING A PROCEDURAL DEFENSE THAT WAS
EXPLICITLY WMVED

ln Day î'k McDonough, supra, this Court defined a federal court's authority
fdon its own initiative, to dismiss a habeas petition as untimely, once the State has

answered the petition without contesting its timeliness.'' Id, 547 U.S. at 201. In

Day; ttthe State had miscalculated the tolhng time'' under the statute of limitations



enacted in the Antiterrorism and Effective Death Penzty Act. Ii, pp. 201-202. This

Court held: tdEWle would count it an abuse of discretion to override a State's

deliberate waiver of a limitations defense.'' Id., at 202', 210, n.11 (ttA district court's
discretion is confineê within these limits. As earlier noted, should a State

intelligently choose to waive a statute of limitations defense, a district court would

not be at liberty to disregard that choice.'') (emphasis added).
Just this month, the Sixth Circuit held that a State waived nonexhaustion

and Teague as procedural defenses because they waited too long in the litigation to

raise the defenses. The Sixth Circuit held that, Rlsluch transparent attempts at

gamesmanship at this late date should not be indulged.'' Bradshaw pn Stumpf No.

01'3613 , Slip op. at 10 (6th Cir. 2011).

In Vang v: Nevada, 329 F.3d 1069, 1073 (9th Cix. 200$, the Ninth Circuit
held, ftrplrocedural default is an affirmative defense.' Bennett pn Muellen 322 F.3d

573, 585 (9th Cir. 200$. Generally, the state must assert the procedural default as
a defense to the petition before the district court; otherwise the defense is waived.

Frankllh vc Johnson, 290 F.3d 1223, 1229 (9th Cir. 2002).* Vang 329 F.3d at 1073.
In F'azag the State was held to its waiver because of the protracted litigation and

the State's ftlengthy response'' in which it did not raise the procedural defense of

waiver. Id. See also Robahson v.. Schmiro, 595 F.3d 1086, fn 10 (9th Cir. 2010).
As previously noted, nonexhaustion of the legal and factual bases for a claim

is a procedural defense which can be waived. Carty v. Thalen supra, (state's
concession of exhaustion waives exhaustion defensel; Bledsue v. Johnson, supra,



(state waived independent exhaustion argument where it previously admitted that

petitioner exhausted his claim). When explicitly waived, this Court's decision in
Dayrmakes clear that it is an abuse of discretion to resurrect the defense.

IV. THE DISTRICT COURT AND COURT OF APPEALS OPINIONS
CONFLICT WITH THIS COURT'S DECISION IN DAY. THE SIXTH
CIRCUIT'S DECISION IN SFCAPFAND-THE FIFTH CIRCUIT'S
DECISIONS IN CM TFAND BLEDSUE

Lopez's trial lawyer was constitutionally ineffective. The State has never

denied that if a court were to adjudicate his claim, it will conclude that any

objectively reasonable sentencer presented with the extensive xecord evidence
developed over eight years of federal court litigation agreed to by the state about

Mr. Lopez's violent, traumatic, and impoverished childhood and his complex

neurolowical, psychiatric and psychological impairments would not have sentenced

him to death. The crucial question presented to the Ninth Circuit was whether the

State expressly waived nonexhaustion.When the State waived nonexhaustion,
then no court had the discretion to resurrect its procedural defense under Day. The

district court erred when it did so.

But, the Ninth Circuit erroneously sidestepped the issue and held that it

tïneed not'' decide whether the State had waived its nonexhaustion defense.

Instead, it held that Lopez was separately barred by the terms of 28 U.S.C.

j2254(e)(2). The Ninth Circuit was in error because it failed to reco>ize that

2254(e)(2) is itself inextricably linked to the exhaustion doctrine and is not a



separate bar. lf the State waived its nonexhaustion defense, which it did, then

2254(e)(2) either doesn't apply at all or is itself waived.

A. THE PANEL WAS INCORRECT WHEN IT HELD THAT THE
STATE'S EXPRESS WAIVER OF EXHAUSTION COULD BE
DIVORCED FROM THE INQUIRY UNDER 2254 (E)(2).
1. THE STATE EXPRESSLYWAIW D 1TS EXHAUSTION
DEFENSE

Understanding the process for adjudicating capital habeas petitions in the
District of Arizona at the time this case was litigated is central to this claim. The

Mizona District Court had an established procedural order in all capital habeas

cases whereby afler the amended petition was filed, the State was ordered to file an

answer on the procedural status of claims.The State's task was crystal clear: alert

the court and Petitioner as to which claims (or sub-claims) the State would defend
against on procedural grounds, dtspecifically identifying which claims, if any, (the
State) contend are unexhausted.'' A-89.The Court ordered all merits briefing

delayed until any procedural defenses the State asserted were adjudicated. A-90.

Lopez filed his amended petition alleging specific facts that gave rise to his

ineffective assistance of counsel at sentencing claim. CA9 ER 354. The State filed

an tWnswer Regarding the Procedural Status of Claims.'' CA9 ER 375. In its

Answer, the State plainly and clearly stated that the inesective assistance of

counsel claim and its supporting allegations in Lopez's amended petition had been

exhausted. Id In that same document, the State asserted numerous other

procedural defenses to other claims and sub-claims raised in the petition. The

State's counsel was not new to the case or the proceedings that had occurred in the



state court, but was the same counsel who represented the State in state post'

conviction proceedings and on direct appeal. Thus, the State was intimately familiar

with the state court record and any procedural defenses to be raised as the Couxt

ordered. There was no ambiguity as to the State's obligation to assert any

procedural defenses. In fact, the State claimed that eight out of seventeen claims

were procedurally defaulted, identifying those claims it contended were not

exhausted and those claims it contended were not presented as federal claims in

state court, as well as other procedural defaults. See Lopez z. Stewart, No. 2:98-

0072, Docket Entry 37 (Claims 2, 4, 6, 7, 9, 10, 11, and 14 precluded and claim 17
premature).

In the Procedural Traverse) Lopez reiterated the State's position to ensuve

clarity. CA9 ER 378. For eight years the litigation in the district court proceeded

with the clear understanding of V parties -- the court, the State and Lopez-- that

the States had no procedural objections to the ineffectiveness claim, and it would be

reviewed on the merits. The Court and the parties took multiple actions in reliance

on this explicit waiver. Lopez undertook investigation to demonstrate sentencing

counsel's ineffectiveness in failing to investigate Lopez's background, and retained

experts to evaluate Lopez's tragic home life of poverty and violence and his

resulting mental illnesses. It was not until that investigation had been completed,
Lopez filed his merits pleading and the State's counsel had been replaced with

different counsel that the State suddenly reversed its position.The State sought to

rescind its previous exhaustion concession arguing that the clim it had conceded



was exhausted was different from the claim Lopez presented in his federal habeas

petition.

But, that is untrue. CA 9 ER 516, 863. Relying on the previous court orders

that the procedural defenses were already settled, CA9 ER 516, Lopez responded in

the district court to the State's specious claim that he had changed the claim in his

merits brief from that in his habeas petition.A simple perusal of his habeas

petition proved he had not changed his claim. CA9 ER 363'366. The District Court

agreed that Lopez had not changed his claim. A30. That should have ended the

matter. But instead, the Court now engaged in its own volte-face: it erroneously

believed that it had the discretion, eight years later, to consider exhaustion sua

sponte and therefore because the State had raised exhaustion the Court found that

it should be considered. A31. This was unquestionable error. 9

9 The State's first counsel's actions were reasonable, logical and in keeping with
longstanding law2 counsel conceded exhaustion to allow the merits of the
ineffectiveness claim to move forward in federal court, rather than force Lopez to
return to State court and undertake additional protracted proceedings.

It is significant, therefore, that in a case arising in the context of a
Younger abstention, where the state voluntarily chose to pursue its
case in a federal forum, the Supreme Court said:

lt may not be argued, however, that a federal court is
compelled to abstain in every such situation. If the State
voluntarily chooses to submit to a federal forum,
principles of comity do not demand that the federal court
force the case back into the State's own system. In the
present case, Ohio either believes that the District Court
was correct in its analysis of abstention or, faced with the
prospect of lengthy administrative appeals followed by
equally protracted state judicial proceedings, now has



Lopez was plainly prejudiced by the State's last minute bait and switch.
Relying on the State's clear concession of exhaustion, Lopez spent eight years

investigating his claim of ineffective assistance of counsel, sought multiple orders

from the District Court, and used judicial resources, including significant CJA
funding for expert assistance, only to have the rug ripped out from under him at the

last minute. Had the State raised the procedural defense when ordered to, Lopez

could have responded with procedural defenses of his own, requested a stay of the

proceedings to return to State Court to exhaust the claim, or chosen a different

litigation strategy altogether. Here, the State has reaped the windfall by failing to

concluded to submit the constitutional issue to this Court
for immediate resolution. In either event, under these
circumstances Younger principles of equity and comity do
not require this Court to refuse Ohio the immediate
adjudication it seeks.

Hodoryl 431 U.S. at 480, 97 S. Ct. at 1904 (emphasis added); see also
17 Wright, Miller & Cooper, supra, at 654.

We conclude that this analysis applies equally to the federal habeas
proceeding before us. As in Hodory supra, the State has chosen a
federal forum because it explicitly wishes to avoid lenlhy and
protracted state judicial proceedings. We see no reason why a federal
court, in the name of comity, should refuse to abide by the State's
wishes. This conclusion is supported by our analysis of the doctrine of
comity as appl/ng to proper relations between sovereign states, rather
than between judicial systems.

Felder v; Estelle, 693 F.2d 549, 553-554 (5th Cir. Tex. 1982)



abide by the District Court's order to raise the procedural defense at the beginning

of the litigation and thus depriving Lopez of any merits adjudication in state or
federal court.

2. THE STATE'S EXHAUSTIONWAIW RAPPLIES WITH
EQUAL FORCE TO THE 2254 (E)(2) INOUIRY

The State's nonexhaustion waiver was the question of 1aw that was certified

for appeal. See 28 U.S.C. j2253 (certificate of appealability required to proceed on
appeal). Lopez clearly demonstrated that he should prevail on the question of the
State's waiver. Yet, the panel did not decide the issue before it.Rather, the panel

held that it could decide the claim on the basis of 28 U.S.C. j 2254 (e)(2), as if the
(e)(2) analysis was divorced from the exhaustion doctrine.The panel's ùolding on

this uncertified issue is not only inappropriate but is erroneous and demonstrates

that the waiver of claim exhaustion cannot be separated from an inquiry into the

exhaustion of facts in this case. In fact, the State's waiver of claim exhaustion was

equally a waiver of fact exhaustion.

This Court has noted that j 2254 (e)(2) is a codification of Keeneyk
exhaustion of facts doctrine. ïïln Keeney the Court borrowed the cause and

prejudice standard applied to procedurally defaulted claims, see Wainwnkht vk
Sykes, 433 U.S. 72, 87'88, 53 L. Ed. 2d 594, 97 S. Ct. 2497 (197$, deciding there
was no reason tto distinguish between failing to properly assert a federal claim in

state court and failing in state court to properly develop such a claim.''' Williams Iz;

Taylor 529 U.S. 420, 433 (U.S. 2000). Here, there is no principled distinction

between exhaustion of claims and exhaustion of facts. lf the State waived
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exhaustion of claims, it also waived exhaustion of facts (failure to develop) and the

panel erred in side'stepping the issue. 2254$)(2) simply does not apply.
LOPEZ REASONABLY RELIED ON THE GOOD FMTH OF THE STATE
AND FOLLOWED THE ORDERS OF THE COLTRT; JUSTICE AND EQUITY
REOUIRE THAT HE BE ALLOWED TO PROCEED ON H1S INEFFECTWE
ASSISTANCE OF COUNSEL CLAIM

The State gained an unfair litigation advantage through their actions.

Orders of the Court ought to mean something and litigants ought to be able to rely

on them. See Obgr pn Beli 378 F. 3d 550 (6th Cir. 2004)(where the habeas petitioner
relied on the State's representation ancl Court orders which resulted in the filing of

a habeas petition outside the statute of limitations, he was entitled to equitable

tolling).
CONCLUSION

This Court should grant the petition for writ of certiorari

Respectfully Submitted,

DENISE 1. YOU G
Attorney at Law
2930 N. Santa Rosa Place
Tucson, Arizona 85712
(520) 322-5344
Dyoung3@mindspring.com

KELLEY NRY
Supervisory Asst. Fed. Pub. Defender
FEDEM L PUBLIC DEFENDER
Middle District of Tennessee
Capital Habeas Unit
810 Broadway, Suite 200
Nashville, TN 37203
(615) 736-5047
kelley-henry@fd.org
+ Counsel ofRecord

Counsel for PetitionerAugust 29, 2011
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CAPITM  CASE

QUESVON PRESENTED FOR REWEW
Does the court of appeals' decision aorming the district court's denial
of habeas relief on the ground that Lopez failed to comply with 28
U.S.C. j 2254(e)(2)'s requirement that he Srst present the facts
supporting his claim to the state couzt violate the constitution and
confict with thi.s Court's relevant decisions?
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OPINION BELOW

ln a unanimous opiniom the United States Court of Appeals for the Ninth

Circuit upheld the denial of Petitioner Samuel Villegas Lopez's federal petition for

writ of habeas corpus. Lopez p-. Ryan, 630 F.3d 1198 (9th Cir. 2011),' (Petitioner's

Appendix (PA), A2-A15). The United States District Court for the District of
Arizona's prior decision denying relief was unreported. (PA, A22-A63). The
Arizona Supreme Cottrt's unanimous decision afsrming Lopez's conviction and

remanding for a new sentencing hearing is set forth in State vn Lopez Xopez 7), 163

Ariz. 108, 114, 116, 786 P.2d 959, 965, 967 (1990). The Arizona Supreme Courçs

àubsequent unanimous decision aGrming Lopez's capital sentence is found at State

vc Lopez Xopez J3, 175 Ariz. 407, 417, 857 P.2d 1261, 1271 (1993)

STATEMENT OF JURISDICTION

The court of appeals issued its decision on January 20, 2011. It denied

rehearing on March 3O, 2011.Lopez timely lled his petition for a writ of certiorari

on August 29, 2011.This Court has subject matter jurisdiction to consider timely
petitions for certiorari from the United States Courts of Appeal under the United

States Constitution 'Article 111, Section 2,' 28 U.S.C. j 1254(1),' and Supreme Court
Rule 10.

CONSTITUTIONM  PROWSIONS IW OLVED

The Sixth Amendment provides:

In all criminal prosecutions, the accused shall enjoy the right to a
'speedy and public trial, by an impartial jury of the State and dijtrict
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nattzre



and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtairting witnesses in llis
favor, and to have the Assistance of Counsel for his defense.

The Eighth Amendment provides:

Excessive bail shall not be required, nor excessive Snes imposed, nor
cruel and unusual punishments inflicted. '

The Fourteenth Amendment provides in relevant part:

No state shall make or enforce any law wiich shall abridge the
privilegqs or immunities of the citizens of the United Statès; nor shall
any state deprive any persôn of life, libérty, 6r property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

STATEMENT OF THE CASE

The facts regarding the murder for which Lopez was convicted were

summarized by the Arizona Supreme Court as follows:

On October 29, 1986, Phoenix police responded to a dcheck welfare' call
at an apartment in Phoenix. There police found the victim's body and
evidence of a terrible and prolonged struggle. A window had been
broken from the inside out, scattering glass for seven to eight feet. A
screen door bore a concave impression matching the shape .of a body. A
bookcase was knocked over, and broken pieces of ceramic wqre found
on the bed, the Soor, and in the victim's hair. Blood was splattered on
the walls in the kitchen, bedroom, and bathroom. Blood was smeared
on the screen door, and, in the kitchen, police found bloody footprints,
blood on the refxigèrator, blood on the stove, and diluted blood around
the kitchen sink.

The victim was a 59-year-old. woman, 5' 2'7 tall, and weighed 124
pounds. Her face was covered with a pillow, she was blindfolded with
her pajama bottoms, and her mouth was gagged with a scarf. She had
three stab wounds in the left scalp that extended to h:r skull, a stab
wound on her lef't cheek, approximately 23 stab wounds in her left
breast and upper chest) and her throat had been cut. Death was
caused by the slit throat and multiple stab wounds to the chest. All of
the wounds were inflicted pre-mortem or, at least, a very short time
aler death.



In addition to the stab wounds, the victim had bruises oil her left cheek
and left hand, and defensive wounds on her right arm. From the flow
of blood, the medical examiner determined that she had been standing
at some point after having been stabbed. Semen was found in her '
vagina and anus.

Lopez IL 175 Ariz. at 409-10, 857 P.2d. at 1263-64.

tfltuopezl had been seen in the neighborhood the night of the crime. He was
also seen in the early morning after the mttrder walking down the street, soaking

wet, as if he had recently washed himself.'' Lopez L 163 A-riz. at 111, 786 P.2d at
962.

Five days after the murder, on November 3, 1986, Lopéz was being

uestioned by police about an unrelated matter when he asked about the lady who(1

was killed on the Westside who was stabbed and got her throat cut. Id. This

information had not been shared with witnesses or the public. Id.

Lopez's palm print was found on the wall of the kitchen area of the victim's

apartment, his Sngerprint was found on the window frame, and another one of his

lngerprints was found on a glass fragment that Et the broken window in the

victim's apartment. This last Sngerprint was on the inside of the windoF glass.

Analysis of the seminal stains 9om the victim showed that the person who lef't the

semen in the victtm's vagina had a specisc blood type consistent with Lopez's and.
found in approximately seven percent of the male, Hispanic population. Moreover,

blood found in a silverware tray in the victim's apartment was of a, blood type

excluded as coming 9om the victim, but matching Lopez's speci/c bloocl type, and
found in less than one percent of the population. DNA analysis was not being

conducted at the time of Lopez's trial.Lopez rejected pôst-conviction DNA andysis.

3



Jurors convicted Lopez of the crimes charged, and his conviction was upheld

on direct appeal. See id. at 110, 116, 961, 967.

Lopez to death for the mttrder, but the Arizona

i i t sentencedT e sentenc ng cour

Supreme Co'urt reversed the

sentence on appeal and remanded for a new sentencing hearing. Id. at 116, 967.

On remand, the sentencing cottrt again sentenced Lopez to death, and the Arizona

Supreme Court aormed the sentence on independent review. Lopez IL 175 Ariz. at
410, 417, 857 P.2d at 1264, 1271. This Court denied Lopez's petition for a writ of

certiorari. Vjllegas Lopez z. Anàona, 511 U.S. 1046 (1994). The state court
subsequently denied relief on post-conviction review, and the federal clistrict court

denied habeas relief. (PA, A22-63). In a unanimous panel decision, the Court of
Appeals for the Ninth Circuit afsrmed the district court's denial of habeas relief and

deztied rehearing. (PA, A1-15).

REASONS FOR DENYING THE PETITION

This petition should te deltied because the arguments are not worthy of
certiorari review.. This Court limits reviçw by a writ of certiorari to cases

demonstrating iccompelling reasons'' for review. Rule 10) Rules of the Cnited States
Supreme Court. Here, Lopez has not presented any compelling reasons. Lopez has

not idqntised any confict in the lower cottrts regarding the issue presented; nor has

he identifted an issue in which the Ninth Circuit decided an important federal

question in this case in a manner that conficts with relevant decisions of this

Court, or that addresses an important unsettled question of federal law that this

Court should decide.



ARGUMENT

THE M PEM S COURT PROPERLY AFFIRMED THE DISTRICT
COURTS DENTAI, 0F HAREAS RELIEF BECAUSE LOPEZ D1D
NOT SUPPORT HIS CLAIM m TH EWDENCE IN STATE COURT.

FACTS PERTNNING TO THE ISSUE.1.

Lopez raised four specilc chims of ineffectivè assistance of counsel (lAC) in

his state court petition for post-conviction relief (PCR) and petition for review. In

one claim (hereinafler referred to as tfclaim 1(C)'') Lopez argued that llis)
resentencing counsel was ineffective infailing to prepare his expert witness by

Lopez, 630 F.3d at 1204. Lopez did notproviding him with four specisc documents.

argue in state court that his counsel at resentencing was ineffective for failing to

adequately investigate social llistory and. mental health mitigation and provide it to

his expert witness or that his resentencihg counsel was ineffective in failing to

present such mitigation to the sentencing court. Nor did. Lopez provide evidenee in

support of such claims.l

Subseqpently, in federal district comt, Lopez submitted an amended habeas

petition in which he outlined his habeas claims, but did not argue the merits. (See
PA, A88). ln Respondents' answer to Lopez's petition, which similarly addressed

only the procedural status of Lopez's claims, Respondents initially construed the

l In district court, Lopez rrd-id not allege cause and. prejudîce or a mijca'rriage of justice to overcome
Eprocedlzral) default.'' (PA, A36). Moreover, whether PCR counsel was ineffectlve in failing to
ekhaust the expandel portion of claim 1(C), thus acting as cause for proceduzal default, was not acertilsed issue on appeal (PA, M1,' A61-63), was not argueâ before or addressed by the cottrt of
appeals (Lopez, 630 F.3d 1198), and was not argued by Lopez in his petition for rehearing and
suggestions for reheazi-ng en banc. Thus, contrary to Lopez's contention (Petition at 13, n. 5), tllis
Court sholzld not hold tllis case pending the resolution of Maples v'. Allen, No. 10-63 or Mamtlàez :z)
Ryan, No. 10-1001, cmrently before this Court.



habeas petition as raising the same liniited claim 1(C) that Lope: had raised in
state court, and thus, conceded exhaustion.

Within a month of Respondents ûling their answer, Lopez made his intent to

expand claim 1(C) more apparent when he tried to initiate an investigation by

moving for a contact visit with a neuropsychologist. Respondents clearly and timely

objected, questioning hdw such testing (trelateld) to any claim pxoperly before this
Courf' and noting that any claims relating to mental illnesd Ttare clearly

procedurally defaulted or not currently ripe for adjudication.'' Respondents
contended that the proposedtesting was 'tirrelevant'' to the claims alleged. Id
Thus, Respondents clearly indicated to Lopez and the district cotu't their position

that claim 1(C) was a narrow, limited claim.

The d-istrict court initially denied Lopez's motion for the contact visit. Over

Respondents' objection, however, the district court later granted Lopez's motion for

an exparte hearing and subsequently g'ranted Lopefs motion for the contact visit.

When Lopez Kled. his merits brief, he argued the merits of an obviously

expanded claim 1(C).2 What had been a limited claim that counsel had been
descient in fa-iliilg to prepare an expert witness by providing him 'with fom

documents became a broad claim that counsel did not tfconduct the comprehensive

2 Both the district cotlrt and the cotu.t of appeals found that the claim Lopez raised in state cottrt was
a narrow one that he later broaclened in federal cottrt. See facwc'.gi 630 F.3d at 1205, n. 6 & 1206(Lopez's argument that he ctitl not broaden llis claim in federal court fails; it is ''not simply that
Lopez failed to develop the factual uderpinnings of llis clgim-tzopez failed to present this claim
altogether''l; PA, A.34-A35 (district cotlrt memorandèlm of decision and order) (Lopez's azgument that
the expanded claim 1(C) was presented in state cou-rt ''is not supported by the records.



investigation of Lopefsl background and sodalhistory required.A'3 Lopez also
attached over 100 exhibits to b-is brief that had never been presented in state court.

Respondents argued in their merits brief thp.t this expanded portion of the claim
. '..

had not been exhausted in state court. (PA, A30-A31). Lopez had the opportunity

to respond to this defense but did not allege that Respondents waived exhaustion.

(PA, A19, A31, n. 7). Respondents also asserted that the record should not be

expanded and an evidentiary hearing should hot be granted because the exhibits

attached to Lopez's brief had never been presented in state court.

The district court found that, while the claim presented in state court had

been a narrow one, Lopez was attempting to rtshoehorn in'' the much broader claim

that counsel failed to adequately investigate and present mitigation. (PA, A34).
Because Lopez had failed to exhaust this claim in state court and would be

precludetl from doing so,4 the district court dismissed the expanded portion of daim

3 Lopez's repeated assertion-that Gthe State has never derlied'' that sentencGg counsel was
constitutionally inefective in failing to investigate Lopez's background or social history and, thus,the claim is Wundisputedl'-is misleading. (Petition at 5, n. 3, 22). Respondents did not dispute tl'lis
claim in state court because the claim was not made. Respondents did. not dispute the merits of tltis
clnl'na in federal district couz.t or in the co'art of appeals às the claim was procedmally defaulted
because it had. neither been raised nor supported with any evidence izl state cottrt.
4 Lopez contends that if Respondents had. not mistakenly conceded exhaustion in theiz original
procedua-al answer, he would have returned to state cotzrt to exhaust the claim but that later :1.z1 the
proceedings it was too late to d.o so. (Petition at 4-5, 14, 26). Tllis ignores that, even at the outset of
federal habeas proceedings, a successive PCR petition would have been precltzded under Arizona law.
See Ariz. R. Crim. P. 32.1(d)-(9, 32.2(a)(3), (b), 32.4,* Stewamt v-. Smith, 202 Ariz. 446, 449-50, !! 8-12,* 46 P.3d 1067, 1010-11 (2002),' State v'. Spreitz, 202 Ariz. 1, 2, jg 4, 39 P.3d 525, 526 (2002),* State
v'. Conneri 163 Ariz. 97, 100, 786 P.2d 948, 951 (1990). Lopez's contention that bj.s claim would have
fallen witbin Arizona's ''newly discovereâ material facts'' éxception is incorrect because the exception
does not apply where the petitioner did not exercise due diligence in securing the new facts, and''Lopez was not diligent in developing bj.s claim.'' Aziz. R. Crim. P: 32.1(e)(2),' Lopez, 630 F.3d at1206. His claim also would not have faklen within the Ruie 32.1(h) exception because the 'anclerlying
facts do not establish by clea.r and. convincing evidence that the sentencing couzt would not have
imposed the death penalty. See Ariz. R. Crim. P. 32.1(h),' Lopez, 630 F.3d at 1209 (noting the
sentencing judge's remark that i.n llis years on the bench he had RTnever seen (a Srst-degree murder
Continued...



1(C) as procedurally barred. (PA, A36).See Coleman vc Thompson, 501 U.S. 722,

735, n. 1 (1991); Vasquez v.. Iiilleryk 474 U.S. 154, 260 (1986). The district court

neither expanded the record to include Lopez's new materials related to claim 1(C)
nor helcl an evidentiary hearing on the claim.5

that Lopez was not diligent in

developing claim 1(C) in state court, and 'tEblecause Lopez was not diligent in

presenting the nçw evidence at issue, no evidentiary hearing Ewasl required.''

Lopez, 630 F.3d. at 1206. The court found that frsection 2254(e)(2) applied,'' and that

Lopez could not meet the requirements of j 2254(e)(2)(A) that his new materials

The Ninth Circuit Court of Appeals found

could not have been previously discovered through the exercise of d.ue diligence. Id.

Aecordingly, the court of appeals affiried the district court's habeas denial,
Snding:

(tlhe parties strongly contest whether the state waived procedural
default and whether the district court erred in reaching this issue sua
sponte. We need not and do not address this issue, however, because
we affirm the dismissal of Lopez's claim on an alternate ground. Even
assuming that the district court should not have reached the issue of
procedtu'al default, Lopez failed to present any of the evidence in
support of his expanded claim in state court. Thus, he is separately
barred from seeking relief under 28 U.S.C. j 2254(e)(2).

IdL at 1205.

The court of appeals later denied Lopez's petition for rehearing and. petition

for rehearing en banc. (PA, A1).

Continuet...
caseq as bad as tllis one'''). Moreover, the district cotzrt fotmd that Lopez would be preciuded from
raising his expanded claim in state couz't. (PA, A36.) '
5 The district cottrt expanded the record to included exllibits relevant only to clnl'm 1(A), not to the
claim at issue here--claim 1(C).



II. ARGU> NT.

Lopez asserts that the court of appeals erred when it chose not to address the

issue of procedura:l default and afftrmed the district court's habeas dellial on an

alternate ground-laopez's failure to present any evidénce supporting the claim in

state court. (Petition at 22-23). Lopez contends that Respondents waived a

rocedural default defense,B wiich applied equally as a waiver of the provisions of jP

2254(e)(2). (Petition at 27.) This contention fails for several reasons.

First, even assuming that Respondents waived a procedural default defense,

they never waived j 2254(e)(2)'s and Holland v. Jacksonns, 542 U.S. 649, 652 (2004),
prohibition on federal evidentiary hearings and expansion of the l'ecord where the

habeas petitioner failed to present evidence in support of his claim in state court.

See Lopez, 630 F.3d at 1205, n. ln fact, very early in the district court

proceedings, Respondents opposed Lopez's esorts to gather new materials.

Ultimately, the district court allowed Lopez to gather new materials, but it was over

Respondents' objection and based on Lopez's subsequent ex parte requests.
Respondents also opposed expansion of the record in district court and d'expressly

d that Lopez did not satisfy j 2é54(e)(2).''argue Id In the end, the district cotzrt did

not expand the record to include Lopez's newly gathered materials and did not hold

6 As the court of appeals noted, Respondents ''strongly contest'' Lopez's contention that they waived
procedmal default. See Lopez, 630 F.3d at 1205. Respondents raised the non-exhaustion of state
cotkrt remedies in their district cotlrt merits brief, and, thus, did. not waive it as a defense. Cf
Batchelor v'. Cimp, 693 F.2d. 859, 864 (9th Cir. 1982) (the State may be deeme; to have waived
procedmal defatzlt as a defense if it âoes not raise it in district courtt. In response to Lopez's motion
to alter or amend judgment, the ctistrict court stated that it was T'not persuacled by Petitioner's
Euntbnaelyl assertion that Respondents' actions constituted a deliberate waiver of the procedtzral
default defense'' because Respondents raised the defense in district court. (PA, A19, n. 2.)



an evidentiary hearing. Lopez provides no authority for the proposition that,
assuming Respondents waived procedmal default as a defense, they also waived the

provisions of j 2254$)(2) and Jackson. Neither Day v'. McDonough, 547 U.S. 198,
201, 206-11 (2006), Carty vr. Thaler, 583 F.3d 244, 256-57 (5th Cir. 2009), Bledsue pc

Johnson, 188 F.3d 250, 254-55 (5th Cir. 1999)7 nor the 51th Circuit's slip opinion in

Stumpfv. Houkn8 No. 01-3613 (August .11, 2011), equate a waiver of exhaustion to a

waiver of the provisions of j 2254(e)(2).
. . '

Lopez also offers no authority for the contqntion that, assuming Lopez's claim

1(C) was not procedurally barred, the cottrt of appeals could not consider j

2254$)42) separately as a bar to consideration of new evidence on Lopez's claim

1(C), and, consequently, as a bar to habeas relief. In fact the cpurt of appeals

decision in this case was a prescient precursor to this Court's decision in Cullen Iz.

Plàholster, 131 S.Ct 1388, 1401 (2011), in which this Cotu't stated, Rlslection

2254$)(2) continues to have force where j 2254(d)(1) does not bar federal habeas

rehef.'' ''At a minimum, El j 22546)(2) still restricts the discfetion of federal habeas

courts to consider new evidence when deciding claims that were not adjudicated on
the merits in state court.'' Id Lopez's expanded claim 1(C) was not presented, and,

therefore, not adjudicated on the merits in state court. Section 2254(e)(2), therefore,

7 Carty and Bledsue are distinguished on their facts by Woodfox v.. Caim, 6O9 F.3d. 774, 793 (5th Cir.2010), in which the cotlrt of appeals founâ that the State's waiver of exhaustion was not clear and
unambiguous and, therefore, like the district cou'rt here, the comt of appeals raised. exhaustion suasponte and fotmd the petitioner's clnim was procedurally barred.
8 Cited as Bradshaw g. Stumpfkn Lopez's petition.
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preclùdes consideration of any new

habeas relief. See 1'd.; I'FiWïazn.jr v. Taylor, 529 U.S. 420, 427-29 (2000).

evidence on theclaim and acts as a bar to

Even before Plàholster, this Court held that Rwhether a state court's dedsion

was unreasonable (under j 2254(d)(1)) must be assessed in light of the record the
court had before it.'' Jackson, 542 U.S. at 652. Here, the state co'urt had no record

before it regarding Lopez's expanded claim 1(C), and therefore, the district court
had no evidence upon which it could rely in granting relief on the claim. Lopez

simply could not have prevailed on the claim in district court. In fact, it wottld have

been error for the district court to have granted Lopez habeas relief on the basis of

evidence not properly presented in state court. See J'tf Thus, it was correct for the

an alternate g'round to affirm thecourt of appeals to rely upon' j 22544e)(2) as
district court's denial of habeas relief.

Federal courts are ddlimited to the record that was before the state court that

adjudicated the claim on the merits.''
claim was exhausted in state court-as Lopez contends-the district court could

only consider the evidence presented in state court.

Plàholster at 1398. Thus, even assuming the

The Court of Appeals correçtly

found that ftluopez was not diligent in developing his claim,'' and:

(allthough state law required Lopez to attach taodavits, records, or
other evidence currently available to lhiml supporting the allegations'
to his PCR petition, Lopez submitted none of the contested eviéence
regarding his childhood, mental health, or family and social history.

Lopez, 630 P.3d at 1206. Moreover, the court of appeals found that Lopez did not

contend that he lacked access to information from his family regarding famz' y
history and. that he could have presumably obtained it without court order and with



minimal expense. Id.Thus, even assuming Lopez had presented the expanded

claim 1(C) in state court-an assertion rqjected by both the district court and the

coua't of appeals and clearly unsupported by the record-he could pot prevail on

habeas review because he presented no evidence in support of the claim to the state

court.

Lopez argues that Respondents somehow prevented him from obtaining

habeas review on his expanded claim 1(C) by virtue of tieir initial procedural

answer to his habeas petition. (Petition at 15). Instead, hoivever, Lopez's own
failure to raise the claim and to support it with evidence in state court cost him the

opportunity to obtain review of the claim in federal court.

CONCLUSION

Because the issue presented is not worthy of review, this Cotu't shotlld deny

the petition for a writ of certiorri.

Respectftzlly Submitted,

THOVASc.HORNE
Attorney General
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IN Tlœ UMTED STATES DISTRICT COURT

DISTRICT OF ARIZONA

SAMUEL V. LOPEZ,

Petitioner,

DORA B. SCHRIRO, et al.

Respondents,

No. CIV 98-0072-P1-1X-5MM

MOTION TO ALTER OR
AMEND TUDGMENT

Pursuant to Fed.R.CW.P. 52(b), and 59(e), Petitioner Samuel Lopez respectfully

moves this Court to reopen the judgment it entered against Petitioner without holding a
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hearing Or even argument to 1) reconsider its order denying relief, and a hearing on the

serious constitutional violaticms that occurred at Petitioner's capital trial, and 2) expand

its certificate of appealability to include the other serious constitutional violations and

procedural issues Petitioner presented here that are debatable among reascmable jurists.

This motion is supported by the following facts and law.

1. Respondents Expressly Conceded Petitioner's Constitutional Violation
Resulting From His Sentencing Counsel's lneffectiveness Was Exhausted.

In his nmended petition for writ of habeas corpus filed nearly ten years ago, in

November, 1998, Petitioner set forth the facts and law supporting his entitlement to a new

trial, or at the least, a new sentencing hearing based on the multiple constitutional

violations that occurred at his capital tISaI and sentencing. Dkt. 27, pp. 3-14. The facts

supporting his claim were detailed. They included:

<<Mr. Lopez's attotmeys failed to investigate or prepare his case for trial and
sentencing, including their failure to properly prepare the psychiatric expert, Dr. Otto
Bendheim.

11.6.1 Petitioner cnme from a poor, dysfunctional falnily who suffered
severe problems and financial hazdships which were exacerbated by his father's
abandonment of Petitioner, his seven brothers and his mother when Petitioner was a
young boy. R.T. 7/13/90 (p.m.), Ex. 8. Petitioner completed only the tenth grade, and has
only a sixth grade reading level. ROA 99. Several of Petitioner's brothers have substance
abuse problems, and have been imprisoned, including one brother for a serious assault
and two brothers for a hornicide.

11.6.2 The unrefuted testimony at tJiaI established that petitioner was
intoxicated the night the homicide. One witness, Yodilia Sabori, saw petitioner just forty-
five rninutes prior to the horaicide. She described Mr. Lopez as:

He was different, he was shnking, like shnking, and he was --
he acted like he was mad, like everything bothered him. He
just couldn't stand still. He was just -- he had to hold himself
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on the wall, stand on the wall, just stand on the pole.
R.T. 4/21/87 at 73-74. Ms. Sabori's friend Pauline Rodriguez said that Mr. Lopez was
Gton something'' the night of the hornicide. R.T. 7/13/90 (p.m.), Ex. 11. Ms. Roddguez's
boyfriend, Raymond 'Aalph:'' Hernandez also believed that Mr. Lopez was intoxicated
that night. R.T. 7/13/90 (a.m.), Ex. 3.

11.6.3 Both Ms. Rodriguez and Mr. Hemandez described Mr. Lopez as a
different person when he is under the influence of intoxicants. R.T. 7/13/90 (p.m.), Ex.
11., R.T. 7/13/90 (a.m.) Ex. 3. Ms. Sabori described Mr. Lopez as undergoing a sudden
and dramatic change in behavior after asldng her if she wanted to get Idhigh'' and then
going around the corner for approximately five rninutes. R.T. 4/21/87 at 72-76*, R.T.
7/13/90 (p.m.), Ex. 10. Despite the fact that Dr. Bendheim had reached a conclusion that
Mr. Lopez likely suffers from pathological intoxication, the trial attorneys, both at trial
and resentencing, failed to provide the testimony or taped intetwiews of Pauline
Rodriguez and Yodilia Sabori to Dr. Bendheim. ROA 116, Ex. 3. This omission on the
part of the attorneys severely undermined the testimony and opinions offered by Dr.
Bendheim at sentencing. Once provided with this information, Dr. Bendheim was even
more sure of his diagnosis. ROA 116, Ex. 3. The failure to provide this and other
importarlt background infonnation to Dr. Bendheim was ineffective assistance of counsel.
Stdckland v. Washington, supra.

11.6.4 Despite information that petitioner had a long term history of
substance abuse and exposure to toxic substances, cnme from a dysfunctional farnily
plagued by violence and neglect, was abandoned by llis father at a young age, lived in
extreme poverty, had little guidance because his mother was forced to work to support her
eight children, had only a tenth grade education and a sixth grade reading level, Mr.
Lopez's attorney failed to properly prepare his case for trial and sentencing.

11.6.5 Such investigation was necessary for the expert to review in order to
establish a base line for Mr. Lopez' cognitive functioning, to compare his cognitive and
behavioral functioning when intoxicated to his base line functioning, to detennine if
intoxication exacerbated any underlying physiological conditions with psychiatric
consequences or psychiatt'ic disorders, to determine the presence and course of his
addictive disease, to determine the likelihood of the presence, severity and effect of
neurologic deficits and the effects of intoxication on those deficits, and to detecmine any
other factors that would have influenced or controlled his thought processes and behavior
during the offense. The medical expert also required this information to weigh and
assess lay witness reports of Mr. Lopez' behavior surrounding the offense, during
interrogation by law enforcement, and during clinical interviews with Mr. Lopez.
Counsel was ineffective. Strickland v. Washington, supra.

11.7 Trial Counsel was also ineffective because he failed to challenge
unadjudicated crimes which were presented to the court through presentence reports. The
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presentence reports prepared in 1987 and in 1990 contained references to arrests for
climes which Mr. Lopez was not charged. ROA 71, ROA 99.

11.7.1 One of the most damaging references was to an alleged sexual
assault incident six days after the Holmes àornicide. The complainant in that charge,
Cecilia Rodriguez, was an acquaintance of Mr. Lopez with whom he had a consensual
sexual relationship. Ms. Rodriguez adlnitted to being with Mr. Lopez on the afternoon
when the assault was supposed to have occurred. They were bot.h dtinking at a muttlal
acquaintance's home. Mr. Lopez and Ms. Rodriguez left the party together to get more
liquor. Ms. Rodriguez claimed that on the way to the liquor store, Mr. Lopez sexually
assaulted her. However, medical experts could find no evidence of sexual assault.
Moreover, the state did not press charges aginst Mr. Lopez because Ms. Rodriguez was
not ticredible.'' See Claim ten, infra.

11.7.2 The sexual assault charge was not supported by any credible
evidence. Nevertheless, Judge D'Angelo considered this sexual assault in making his
sentencing determination because none of M.1-. Lopez's attorneys challenged the
unsupported assertion. Mr. Lopez's attorneys basically conceded the sexual assault had
occurred, even though Mr. Lopez denied the allegation.

11.8 Because Mr. Lopez's attorneys failed to recuse the trialjudge who
was biased against him, failed to remove a juror who had been stnzck for cause because of
his bias, failed to properly investigate and prepare the case for trial and sentencing
including failing to prepare the defense expert Dr. Bendheim, and failed to object to
impennissible references to unsupported allegations of uncharged rnisconduct in the
presentence reports, Mr. Lopez was denied his rights to a fair trial, a fair and impmial
jury, to present a defense, to minimal due process, to effective assistance of counsel. and
to be free from cruel and unusual punishment a11 in violation of the Sixth, Eighth, and
Fourteenth Amendments to the United States Constitution.''

Id., pp. 3-14.

In its March 11, 1999, ççAnswer re procedural status of clnims'' to Lopez's

allegations in his nmended petition, Dkt. 37, Respondents expressly stated Lopez's

ineffective counsel claim allegations for 'Tailrirlgj to adequately prepare Dr. Bendheim at

entencing'' t'have been properly exhausted.'''S .

Claim 1: lneffective Assistance of Counsel
Petitioner alleged four instances of misconduct: ....3) failure to adequately prepare
Dr. Benheim at sentencing.... Petitioner presented thgis) claiml) first, in his

4
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petition for post-conviction relief, and then in a petition for review to the Arizona
Supreme Court. Thus, they have properly been exhausted.

Id., p. 12. Based on that concession, this Court later ordered the parties to subrnit

additional briefing on that claim and whether a hearing was needed. Dkt. 92, p. 1-2

(Respondents' answer acknowledges that certain claims are entitled to melits review....'')',
P. 16 1

Also based on Respondents' concession of exhaustion, Petitioner undertook the

investigation that tI'iaI counsel did not to show the prejudice Petitioner suffered as a result
of his sentencing counsel's Etfailure to properly investigate or prepare his case for trial and

sentencing, including their failure to properly prepare the psychiatric expert, Dr. Otto

Bendheim....'' exactly as Petitioner alleged in his habeas petition and related pleadings.

Dkt. 27. Petitioner moved this Court for appropriate orders directing the Arizona

Department of Corrections at the supermaximum facility where Mr. Lopez was (and

continues to be) incarcerated to allow mental health professionals to evaluate Petitioner to
detennine whether additional evidence mitigating the crimes for which Mr. Lopez was

convicted existed to support the prejudice he suffered from counsel's ineffective

lDuring this time, Ring v. Arizona, 536 U.S. 584, 609 (2002), was announced and
this Court stayed further proceedings on Mr. Lopez's sentencing claims pending
exhaustion of his state cout't remedies on the issue of whether Ring would be retroactively
applied to M1-. Lopez. Dkt. 92, 11-16. Based on the State's concession that Petitioner's
ineffective sentencing counsel claim was fully exhausted, Petitioner did not assert again
sentencing counsel's ineffectiveness in those state post-conviction proceedings.
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sentencing presentation. Following the parties' pleadings and oral argument,z those

requests were granted.See, e.g., Dkt. 70-88, 137-138, 155, 157-158, 169.

Following additional investigation on the prejudice Petitioner suffered from his
trial counsel's many errors in not properly preparing his lone mitigation witness, Dr.

Bendheim, Petitioner provided additional support showing trial counsel's ineffectiveness

at the capital sentencing trial. Petitioner filed available declarations and social histo!y

documents, including legal and medical records from mental health experts, lay witnesses,

family and friends. Based on these documents, Petitioner moved this Court for a hearing

on trial counsel's ineffectiveness at sentencing where these witnesses and this evidence

could be considered. Dkt. 178-187.

Respondents submitted a responsive brief. Dkt., 196. ln that brief, Respondents

now, without explanation of any kind, directly contradicted their earlier concession of

exhaustion based on the specific allegations set forth in Petitioner's that not only tllis

Court, but Petitioner as well, relied upon in expending significant time and resources in

obtaining facts and records to show the prejudice he suffered as a result of counsel's
ineffectiveness. For the first time, Respondents contended that Petitioner's specific

allegations in his habeas petition set fozth above-that trial counsel failed to t<adequately

repare'' Dr. Bendheim and conduct arl 'tadequate investigation''--were &Efar beyond that''P

zRespondents' attorneys also represent the Arizona Department of Corrections
(ADOC), and ADOC objected to contact visitations with death-sentenced inmates.

6
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alleged in the state court. Dkt., 199, p.12. Without any discussion at all, Respondents

simply ignored their earlier concession of exhaustion on which Petitioner relied in

expending significant time and resources in gathering and presenting the facts and

evidence establishing the prejudice resulting from trial counsel's ineffective assistance at
Petitioner's capital sentencing proceedings.?

Despite these record facts, this Court concluded for the first time in its final order

denying Petitioner relief based on this, and other constitutional violations that occurred at

his trial and sentencing, that it can now-nearly ten years after Respondents' expressly

stated that Petitioner's specific allegations supporting this claim detailed in the Amended

Petition for Writ of Habeas Corpus were exhausted, Dkt. 37, p. 12--t%ua sponte consider

procedural default even if not properly raised by Respcmdents.'' Dld. 200, p. 10. n.7. As

shown above, Petitioner relied on Respcmdents' adrnission, and this Court's order, in

conducting lzis investigation and preparing his pleadings and briefs. This Court relied on

that adrnission in allowing that investigation, and ççthe State provided no explanation for

its failure to raise this defense in its Answen'' Id., p.10 n.7.

This Court's reasoning for this complete about-face is that despite Respondents'

failure to provide any tçexplanation'' for failing to assert this defense earlier, they finally

did so years later irl their medts answering brief, and that was good enough. Id.

Vhis Court relied on, and agreed with, Respondents' concession as well in
granting the parties additional time to investigate, gather appropdate experts, witnesses
and records and prepare pleadings.
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But Respondents did far more than just ttnot properly raiselq'' this defense in their
Answer. They expressly admitted exhaustion of this claim based on the specific

allegations set forth in Petitioner's amended petition for habeas corpus relief . Dkt. 37 p.

Those specific allegations Respondents conceded were exhausted are the factual

bases of Petitioner's ineffective counsel claim in his merits briefing. Dkt. 27, pp. 3-14.

In reaching its conclusion that it can now ignore Respondents' clear adrnission

based on specific allegations that Petitioner's ineffective counsel claim was exhausted,

this Court relied on Vang v. Nevada, 329 F.3d 1069, 1073 (9th Cir. 2003), and Day v.

McDonough, 547 U.S. 198, 209 (2006). Dkt. 200, p. 10, n. 7. But neither opinion
supports this Court's decision because in neither case did the State expressly adrnit

exhaustion of a petitioner's specific allegations supporting the constitmional violation.

Vang, supra, 329 F.3d at 1072-1073*, Day, supra, 547 U.S. at 201. ln Vang, the petitioner

sought to avoid a procedural default of his constitutional claims that the state court had

denied because they could have, but were not, presented on direct appeal. Vang, 329 F.2d

at 1072. Petitioner argued that because the state did not Sdrely on the defense of

procedural defaulf', the state court's application of that rule to Vang could not bar federal

review. 1d.

Agreeing that a distdct court tlretains the discretion'' to consider a procedural

default defense ttif the circumstances warrant,'' the Court of Appeals reviewed those

circurnstances and determined they did not warrant application of the bar. Id., at 1073.



Case 2:98-cv-00072-SMM Document 202 Filed 07/28/08 Page 9 Of 27

ln his iEopening bdet'' petitioner had ttnoted ... the state's failure to raise the defense of

default'' as to three claims. 1d. But in its answering brief, the state itdid not explain the

failure or argue why its failure should be excused.'' 1d. ln these Eicircumstances,'' the

Court of Appeals 4ihlelld the state to its waiver....''

The Court of Appeals also relied on its earlier decision in Franklin v. Johnson, 290

F.3d 1223, 1229 (9th Cir.

fstate provides no explanation whatsoever for its failure to raise a procedural default

2002). There it Efdeclinged) to apply procedural bar when the

argument in the district court, much less any extraordinary reason for reaching the

procedural default defense despite the state's failure to raise the issue below.''' Here, of

course, the State's actions were far more than the silence that warranted the Court of

Appeals to find waiver of this procedural defense in these cases. In its answer to

Petitioner's specific allegations supporting the ineffective counsel claim, the State

expressly stated that claim was exhausted. Dkt. 37 p. 12. This express admission was a

complete waiver of the exhaustion defense.

Similarly, Day v. McDonough, 547 U.S. 198, 209 (2006), does not support this

Court's conclusion to procedurally default a constimtional violation Respondents

expressly conceded was exhausted. Dkt. 200, p.10,n. 7. Day addressed a federal

court's authority Eton its own initiative, to dismiss a habeas petition as untimely, once the

State has answered the petition without contesting its timeliness.'' 1d., 547 U.S. at 201.

There, 'Ithe State had miscalculated the tolling time'' under the statute of limitations
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enacted in the Antitenrrism and Effective Death Penalty Act. 1d., pp. 201-202. The

Court held:

(Wle would count it an abuse of discretion to oven-ide a State's deliberate
waiver of a liraitations defense.

1d., at 202', 210, n.11 (&tA district court's discretion is confined within these limits. As

earlier noted, should a State intelligently choose to waive a statute of limitations defense,

a district court would not be a liberty to disregard that choice.''). Because there had been
tino intelligent waiver on the State's part'' in Day, the Court held the lower federal court

tlhad discretion to correct the State's error'' and dismiss the untimely-filed habeas petition.

1d.

Here, of course, the State's long ago adznission that the specific allegations

'Petitioner pleaded were exhausted was E<not merely an inadvertent enor'' as it was in Day.

1d., at 21. lt was intelligent, express, and deliberate. It was based on Petitioner's

detailed description of the allegations supporting this c1aim.4 That adlnission was the 1aw

of the case relied on by both parties, and this Court f0r nearly ten years while extensive

time and resources were expended in litigating the merits of this constitutional violation.

As the United States Supreme Court held:

Of course, before acting on its own initiative, a cout't must accord the
parties fair notice and an opportunity to present their positions. Further, the

4It should be noted that Respondents counsel, Ms. Dawn Northup, was also
counsel of record in the state court proceedings. 'Fhus, Ms. Northup was intimately
familir with the claims that had been presented in state court.

10
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court must assure itself that the petitioner is not signiticantly prejudiced by
the delayed focus on the (procedural issuej and Ndetermine whether the
interests of justice would be better served' by addressing the merits...

Day, p. 210. Under these facts, circumstances, equities and law, including the right to

principles of fundamental due process requiring notice and an opportunity to respond,

Petitioner requests this Court vacate its order denying Petitioner's habeas copus petition,

find Petitioner's ineffective sentencing claim fully exhausted, and set this matter for a

hearing.

l1. A Certificate of Appealability Should lssue On Sentencing Counsel's lneffectiveness.

Petitioner also requests this Court reconsider its final order and gralzt Petitioner a

certificate of appealability on the substantive constitutional violation asserted here that

resulted from his sentencing counsel ineffectiveness in failing to properly investigate and

prepare for Petitioner's capital sentencing hearing. After deciding it would not consider

the evidence Petitioner presented supporting the allegations he had pleaded on the

prejudice he suffered as a result sentencing counsel's ineffectiveness, and despite the
State's deliberate and express concession that this claim and Petitioner's supporting

allegations were exhausted, this Court reformulated Petitioner's ineffective sentencing

counsel claim into 4'a very narrow one, focused solely on counsel's failure to provide the

expert with four specific documents.'' It then reviewed the melits of its reformulated

claim. Dkt. 200, pp. 13-14-, 16-22.

After concluding, without a hearing of any ldnd, or even notice and briefing on the

11
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Court's reformulated issue, that ''even if Dr. Bendheim initially had been provided :11 of

the documents he eventtzally reviewed, there is not a reasonable probability of a different

result,'' it denied relief. Id., p. 22. This Court reached that determination by relying on

State witness, Dr. Dean, whO testified that his disagreement with Dr. Bendheim's

diagnosis was not affected by the new facts. Id., p. 21.

Reasonable jurists could differ as to this Court's conclusion on the prejudice
Petitioner suffered as a result of his sentencing counsel's ineffectiveness. First, this Court

agreed the 'Iinfonuation'' from Rodriguez and Sabori provided to Dr. Bendheim at

Petitioner's resentencing trial was both Etnew'' and çzdifferent.'' 1d., p. 21. Although this

Court characterized the new information as only ''rainimally different'' from the

information Dr. Bendheim atready knew, the record shows otherwise. Id. Rodriguez and

Sabori provided key facts about Petitioner's impaired mental state very near the time of

the crime. Those facts supported critical mitigation supporting life: Mr. Lopez was

severely intoxicated at the time of the crime and as a result, in an altered state of mind.

R.T. 7-13-90 (p.m.), Ex. 3.Those facts provided Dr. Bendheim what he did not know to
be true at either Mr. Lopez's first or second capital sentencing proceedings: that readily

available witnesses confirmed Mr. Lopez's drastically changed behavior when

intoxicated.

These new facts were not just çdminimally different'' from those Dr. Bendheim had

earlier relied upon, and did not just provide çtslightly more conrboration'' of Dr.
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Bendheim's assumptions. Dkt. 200, p. 21. These facts were substantively and

substantially different facts from anything sentencing counsel had provide Dr. Bendheim.

Based on these facts, Dr. Bendheim's opinion changed from a t'tentative'' one to tCa more

certain diagnosis: Mr. Lopez suffered was in a severely altered state at the time the victim

was ldlling, and suffered from itpathological intoxication'' at the time the victim was

ldlled. Id., p. 21-, ROA 116, Ex. 3.

Although this Coul't nlinirnizes the difference between a Gitentative'' diagnosis and

çça more certain'' one because Dr. Bendheim did not opine to a ttlevel of medical

certainy'' Dkt. 200, p. 21, a hearing is needed to decide this key issue in this case.

Williams (Michael) v. Taylor, 120 S.C. 1479, 1494 (2000)41f a petitioner tlhas made a

reasonable effort'' to develop evidence and claims in state proceedings, 1tj2254(e)(2) will

not bar him from developing them in federal coutt''l Petitioner gathered powerful facts
and evidence demonstrating sentencing counsel's perfonuance was grossly deficient

when he failed to conduct a reasonable investigation. He requested a hearing in state

court to prove his constitutional violation, but that request was denied.

Petitioner requests this Court reconsider its decision denying Petitioner relief, or

even a heazing, and even a certificate of appealability based on the merits of his

allegations showing sentencing counsel's ineffectiveness. &'rRleasonable jurists could

debate whether (or for that matter, agree that) ...thris) issue ... Ewas 1 -adequate to deselwe

encouragement to proceed furthen''' Slack v. McDaniel, 529 U.S. 473, 483-884 (2000),

13
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quoting Barefoot v. Estelle, 463 U.S. 890, 893 & n. 4 (1983). Issuance of a certificate of
appealability is a 'imodest standardy'' and this Court limust be careful to avoid conflating

the standard for gaining permission to appeal with the standard for obtaining a writ of

habeas corpus.'' Lambright v. Stewart, 220 F.3d 1022, 1024-1025 (9th Cir. 2000).

Gilojbviously the petitioner need not show that he should prevail on the merits (since hje

has already failed in that endeavor.'' Barefoa, 463 U.S. at 893 n.4.
Rather, in deciding whether to issue a COA, the Court does not apply the standard

of review under the Anti-rfenorism and Effective Death Penalty Act (AEDPA). Miller-El

v. Cockrell, 537 U.S. 322, 342 (2003). A COA determination is t&a separate proceeding ()

distinct from the underlying merits.'' Id.&&EA)ny doubts about whether the petitioner has

met the Barefoot standard must be resolved in his favon'' Silva v. Woodford, 279 F.3d

825, 833 (9tb Cir. 2002).t<'l''he question is the debatability of the underlying

constimtional claim, not the resolution of the claim-'' Miller-El, 537 U.S. at 342.

For these reasons, a certificate of appealability should be granted unless a

petitioner's constimtional claims are t'utlrrly without merit.'' Jeyerson v. Welborn, 222

F.3d 286, 289 (7th Cir. 2000). Also, in a capital case like this one, tfthe nature of the

penalty is a proper consideration in determining whether to issue a certificate.'' Barefoot
v. Estelle, 463 U.S. at 893. At the very least, Petitioner has also shown this Court's

resolution of the underlying merits of his ineffective sentencing counsel claim satisfies

AEDPA'S modest standard for a certificate of appealability.
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111. A Certificate of Appealabilit'y Should Issue On Tlial Counsel's
lneffectiveness In Failing To Request The Tlial And Sentencing Judge Be Recused For
Bias.

Petitioner also requests this Court issue a certificate of appealability on the

debatable issue of whether Petitioner's appointed trial counsel was ineffective in failing

to move to recuse the trial and sentencing judge for bias. As discussed above, the
standard for granting a certificate of appealability is a ç'modest one: Petitioner need only

show that reasonable jurists could debate whether this issue is tt<adequate to deserve

encouragement to proceed furthen''' Slack v. McDaniel, 529 U.S. at 483-884 (internal

citation omitted.). Petitioner plainly meets that standard here.

Under Arizona law at the time Petitioner was sentenced, the trial judge alone made
the decision whether a defendant convicted of a capitz crime lived or died. State v.

Lopez, 175 Ariz. 407, 417, 857 P.2d 1261, 1271 (1993j(Lopez 11); Walton n Arizona, 497

U.S. 639 (1990). As a result, the assignment of a pmicularjudge to a particular case

cnrried significant consequences.

Only months before Petitioner's capital proceeding began, the tI'iaI judge appointed

to Petitioner's trial was exposed to key, prejudicial infonnation about Petitioner and his

closest relatives, his two younger brothers Jose and George Lopez. Jose, who was two

and half years younger than Petitioner, had been jointly indicted along with younger
brother George, who was four years younger than Petitioner, for first degree murder in an

unrelated case. Jose avoided a trial when he pleaded guilty to first degree murder in
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exchange for a life sentence. State v. (Jose Villegas) Lopez, 153 Ariz. 285, 736 P.2d 369

(1987). At the time Petitioner's appointed counsel undertook his representation, counsel

lcnew his office also represented Jose Lopez.

George was represented by counsel outside the Public Defender's Office and

proceeded to trial. Petitioner's trial judge presided over George's capital trial. Following

George's conviction for first degree murder, the judge sentenced nineteen-year-old

George to death. State p. (George) Lopez, 158 Ariz. 258, 260, 762 P.2d 545, 547 (1988).
As result of the simultaneous representation of Petitioner and one of his brothers

by the same public defender office, Petitioner's attorney lcnew that the tdaljudge, the sole

sentencer under then Arizona law, had been exposed to highly prejudicial information
about Petitioner and his farnily contained in Jose Lopez's presentence report that the

judge reviewed and considered only a few months before he was assigned to Petitioner's

first degree murder case.Counsel also knew that the tdaljudge was exposed to highly

prejudicial information about Petitioner and his family contained in the first degree
murder proceedings and sentencing proceedings of George Lopez that also took place

before Petitioner's capital trial. State v. (George Villegas) Lopez, 158 Ariz. at 260-263,
762 P.2d at 547-550.

Under Arizona law at the time, a defendant's counsel could move to recuse the

judge appointed to his case peremptorily. A.riz.ct'im.p. Rule 10.2 (t<(i)n any criminal case

in Superior Court, any party shall be entitled to request a change of judge.''). Arizona law

16



Case 2:98-cv-0O072-SMM Document 2O2 Filed 07/28/08 Page 17 of 27

also provided for ajudge's removal for cause.Ariz.crim.p. Rule 10.1(a). Based on the
facts Judge D'Angelo knew from both Petitioner's brothers' proceedings, cause existed to

obtain a change of judge.But despite these two available avenues to obtain appointment

of a judge who had not been exposed to outside highly prejudicial infonnation about
Petitioner and his family from his brothers' proceedings, GaI counsel did nothing to

obtain a new and impartial judge.
LLA. fair trial in a fair tribunal is a basic requirement of due process.'' In Re

Murchison, 349 U.S. 133, 136 (1955)', see also Srccy v. Gramley, 520 U.S. 899 (1997).

Minimally competent counsel must ensure a defendant's tftight to have an impartial

judge'' tçgnqo matter what the evidence (isq against him''is honored. Tumey v. Ohio, 273
U.S. at 535. Another fundamental principle of due process in a capital case requires a1l

(Tacts which may influence the sentencing decision in capital cases'' be disclosed.

Gardner v. Florida, 430 U.S. 349, 360 (1977).

Petitioner's fundamental due process rights under state and federal law were

violated here when trial, sentencing and resentencing counsel failed to provide competent

represçntation by filing a timely notice to remove Judge D'Angelo for cause. As a result

of counsel's egregious omissions, Judge D'Angelo considered prejudicial information
outside Petitioner's proceedings that Petitioner had no opportunity to confront or rebut.

That right and counsel's obligations extend even to ajudge who has only the appearance
of impropriety. In re Murchison, 349 U.S. at 136.
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As this Court knows, although Petitioner's death sentence imposed by Judge

D'Angelo was later vacated, Petitioner was resentenced by the same judge despite these
facts. At that time of Petitioner's resentencing, Judge D'Angelo knew that the Arizona

Supreme Court had vacated George Lopez's convictions resulting from the trial over

which he had presided, and vacated the death sentence he had imposed. Judge D'Angelo

also lcnew that George's case had been assigned to a different judge, that George had

been convicted of first degree murder, but that the new judge not only rejected the
aggravating evidence Judge D'Angelo had found, but found znitigating evidence Judge

D'Angelo had rejected.George was sentencing to life in prison. Despite these strong,
uncontested facts, Petitioner's sentencing counsel never moved to recuse Judge D'Angelo

from presiding over Petitioner's resentencing proceedings.

This Court denied Petitioner's request for a headng on this claim, and denied

relief. Based on the evidence gathered here, Petitioner asks this Court to issue a

certificate of appealability on this serious constimtional violation addressing the

fundnmenti bases of his death sentence: the tight to sentenclg proceeding presided over

by a fair and impmial judge.As mentioned above, and discussed in Petitioner's

previous pleadings on this issue, the consequences of assigning a new judge in George

Lopez's case were profound: George received a life sentence. The new judge assigned to

George case not only rejected aggravating circumstances Judge D'Angelo had previously

concluded existed (that George committed the crime in arl Elespecially heinous and
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depraved'' manner), but found lnitigating circumstances Judge D'Angelo had previously

rejected: George's age at the time of the offense. Exhibit 4.
These facts meet the COA standard discussed above. Re Murchison, 349 U.S. at

136., Tumey v. Ohio, 273 U.S. at 523., Gardner v. Florida, 430 U.S. at 360. Petitioner's

fundamental due process rights under state and federal law were violated here when trial,

sentencing and resentencing counsel failed to provide competent representation by filing

a timely notice to remove Judge D'Angelo for cause. As a result of counsel's egregious

omissions, Judge D'Angelo considered prejudicial information outside Petitioner's
proceedings that Petitioner had no opportunity to confront or rebut. The denial of this

serious constitutional violation in this serious capital case is not Iiutterly without merity''

but is debatable. Miller-El, 537 U.S. at 342., Jefferson v. Welborn, 222 F.3d at 289.
Because any doubts regarding issuance of a COA are resolved in Petitioner's favor, Silva

v. Woodford, 279 F.3d at 833, Petitioner requests this Court reconsider its order and grant
Petitioner a certificate of appealability on this key issue in this case.

1V. This Court Should Reconsider Its Ruling Or At The Least. Issue A Certificate
of Appealability On The Arizona Court's Failure To Consider Constitmionally Relevant
Mitigating Evidence Supporting A Life Sentence.

Petitioner also requests this Court reconsider its final order, and grant Petitioner a

new sentencing headng where all his rnitigating evidence will be fully considered by an

impartial sentencer unconstrained by Arizona 1aw that required at the time of Petitioner's

capital sentencing the defendant prove a causal connection between his lnitigating
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evidence and the facts Of his crime. Tennard v. Dretke, 542 U.S. 274 (2004). ln

Tennard, the Supreme Court found unconstimtional a nexus requirement the Fifth Circuit

employed identical to the nexus requirement the Arizona courts have long applied, and

applied here to Petitioner. That barrier required that before the sentencer-here the trial

judge--would consider evidence of Petitioner's noticeably impnired mental state,
Petitioner present evidence showing his capacity to appreciate his conduct Or confonn to

the 1aw his conduct to the requirements of the 1aw was substantially impaired.

As Petitioner explained, clearly established, longstanding Supreme Court 1aw

required that even where pmicular rnitigating evidence does tlnot relate specifically to . . .

gthe defendant'sj culpability for the crime he committed,'' the defendant is

constitutionally entitled to offer such evidence because it might diserve :as a basis for a

sentence less than death.''' Sklpper v. South Carolina, 476 U.S. 1, 4-5, quoting Lockett v.

Ohio, 438 U.S. 586, 604 (1978). A history of childhood abuse can have a very

çtpowerful'' effect on the jury's sentencing deliberaticms. See Wiggins r. Smith, 539 U.S.

510, 534-545 (2003).
Here, despite trial counsel's ineffectiveness in failing to conduct a competent

investigation of Petitioner's background, the record contained clear mitigating evidence

that the trial court did not weigh or consider because of Arizona's caselaw prollibiting

consideration of that evidence. At the time of the crime, Mr. Lopez was hungry, broke

and homeless, regularly consumed alcohol, marijuana and toxic substances, and had been
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doing so since at least 1975, and had a low IQ. See, e.é'a, R.T. 7-13-90 (p.m.), Exs. 8, 9',
ROA 99. As discussed above, witnesses confinned Petitioner's radically different

behavior when intoxicated. Evidence also showed Petitioner's family was very poor,

suffered severe emotional and financial hardships as a result of his father's abuse, and

then abandonment of Petitioner and his family. R.T. 7-13-90 (p.m.), Ex. 8. lt also

showed, Mr. Lopez's brothers have substance abuse problems, and been imprisoned for

serious assault and a homicide. See, e.g., R.T. 7-13-90 (p.m.), Ex. 8', State v. Lopez, 158

Ariz. 258, 762 P.2d 545 (1988); State v. Lopez, 153 Ariz. 285, 736 P.2d 369 (1987). As

discussed above, the trialjudge knew these facts because he presided over the honlicide
trial of Petitioner's younger brother, George, and sentenced him to death, and accepted

the guilty plea of Mr. Lopez's brother, Jose, who received a stipulated life sentence.

State v. Lopez, 158 Adz. at 260, 762 P.2d at 547. The record also showed Petitioner's

I'exemplary'' behavior during his recent incarceration. R.T. 7-13-90(p.m.), p. 57. At the
time of his resentencing, he was a Elmodel prisoner.'' Id.

The sentencer, however, found p-q rnitigating evidence of any ldnd to weigh

against the aggravating factors the State Zleged. ROA 103. The Arizona Supreme Court

agreed, and affirmed that finding. State v. Lopez, 175 Ariz. at 417, 857 P.2d at 1271. As

Petitioner also explained, that result occurred because at the time of Petitioner's capital

sentencing, Arizona's longstanding 1aw prevented Arizona sentencers and the appellate

court from considering and weighing this highly relevant evidence if a petitioner did not
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prove a causal nexus between the rnitigation proof offered arld the offense. See, e.g., State

Jz. Stanley, 167 Ariz. 519, 809 P.2d 944 (1991).

But Arizona's causal connection requirement is unconstitutional. Tennard v.

Dretke, 542 U.S. 274 (2004); Lambright v. Schriro, 490 F. 3d 1103 (9th Cir. 2007). In
Tennard, the Supreme Court struck down an identical nexus requirement used by the

Fift.h Circuit, holding that a scheme requiring nzitigating evidence to have a nexus or

causal connection to the capital crime before it can be given full consideration and effect

had <tno foundation in the decisions of this Court.'' 1d. at 289. Applying Tennard in

Lambright, the Ninth Circuit vacated the petitioner's death sentence because the Arizona

state courts applied the snme unconstimtional causal connection requirement before it

would give full consideration to mitigating evidence. More recently that Court explained

again: 'The rnitigating evidence need not have any connection whatsoever to the crime in

order to be relevant and humanizing. Sce Tennard v. Dretke, 542 U.S. at 287-88, 124

S.Ct. 2562, 159 L.Ed.2d 384 (2004); Smith v. Stewart, 140 F.3d 1263, 1271 (9th Cir.

1998).'' Belmontes v. Ayers, 529 F.3d 834, 865 n. 18 (9th Cir. 2008).

As Petitioner previously explained to this Court, the Adzona courts applied this

same longstanding, unconstitutional causal connection to Petitioner. Like the Texas nzle

at issue in Tennard, the Adzona nexus rule is firmly rooted in the Arizona Supreme

Court's jurispnzdence. Under this law in place when the Arizona judge and courts review
Petitioner's conviction and sentence, a petitioner was required to first establish a nexus

22



Case 2298-cv-OOO72-SMM Document 202 Filed 07/28/08 Page 23 Of 27

between his proffered rnitigation and his actions at the time of the crime before the

sentencer could consider the naitigating evidence in assessing the appropriate punishment:

A difficult family background, in and of itself, is not a rnitigating
circumstance. lf it were, nearly eve!y defendant could point to some circumstance in his
or lu' background that would call for rnitigation. A difficult family background is a
relevant mitigating circumstance if a defendant can show that something in that
background had an effect or impact on his behavior that was beyond the
defendant's control.

State v. Wallace, 160 Ariz. 424, 773 P.2d 983, 986 (lg8gltemphasis added).

Despite these facts and law, this Court denied Petitioner relief on this important

constitmional violation that occurred at his capital sentencing for two reasons. First, it

relied on State v. Newell, 212 Ariz. 389, 405, 132 P.3d 833, 849 (2006), arl Arizona

decision announced sixteen years after Petitioner was sentenced to death, and after the

U.S. Supreme Court made clear in Tennard that the sirnilar causal connection applied by

the Texas courts was unconstitutional. Dkt. 200, p. 35. In reaching that decision

changing longstanding Arizona law, Newell specifically cited Tennard. But that was not

the 1aw in Arizona when the Adzona Supreme Court decided Wallace, supra, and it was

not the 1aw in Arizcma, when that same court decided Petitioner's appeal. See Lambright

v. Schriro, supra.

rnae second reason this Court provided for denying relief on this constimtional

violation is that Petitioner did not identify the record iiindicating the court applied a

causal connection.'' Dkt. 200, p. 35.Relying on the trial court's announcement that it

considered everything presented in aggravation and mitigation, it concluded the
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constitmion requires no more. 1d.

Tennard and Lambright are clear the constitution does require more, particularly

when a defendant's life is at stake. As Petitioner showed in earlier briefing to this Court,

and this Court agreed, before thejudge sentenced Petitioner to death, this longstanding
Arizona 1aw required a defendant prove a causal connection between his crime and the

naitigating evidence he proffered. But this Court's conclusion that somehow this

constitutional violation evaporated when the judge I&clearly articulated he considered all
the mitigation presented'' ignores this very snme law.Dkt. 200, p. 34. Under Arizona

law at the time of Petitioner's capital sentencing, a judge could not consider Petitioner's
evidence mitigating unless he showed a causal connecticm to his actions at the time of the

crime. Dk4. 200, p. 35.State n Wallace, 160 Ariz. at 427,773 P.2d at 986. 'I'he trial

judge is, of course, presumed to have followed the 1aw of the Arizona Supreme Court.

See Bell v. Cone, 543 U.S. 447 (2005).
Based on these same facts alzd law, this Court's conclusion that the Arizona

Supreme Court somehow t'cured'' this critical, constimtional violation, Dkt. 200, p. 35, is

also contrary to clearly established Arizona 1aw applied at the time of both Petitioner's

sentencing alzd llis appeal to the Arizona Supreme Court, and the facts. It was the

Arizona Supreme Court that announced this unconstitutional restriction on rnitigating

evidence, State v. Wallace, supra, and applied it to capital cases until Tennard and later,

Newel. As Arizona case law, and Lambright made clear, Arizona law did erect a batrier
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to ccmsideration of important mitigating evidence unless a defendant showed a causal

connection between that evidence and the defendant's actions at the time of the crime.

Based on that rule and despite uncontradicted evidence in the record about Petitioner's

extreme intoxication at the time of the crime, the state court concluded Petitioner had not

proven intoxication or pathological intoxication, either as statutory or nonstatutory

rnitigating factors, and affirmed the tI'iaI judge's rejection of Petitioner's good conduct
during his incarceration as a raitigating factor.State n Lopez, 175 Ariz. at 414, 417, 857

P.2d at 1268, 1271.

Again, the Arizona Supreme Court is presumed to follow its 0wn law. Its 1aw did

not allow it to consider this important, relevant evidence. This 1aw explains why tlze

Arizona Supreme Court's important Efindependent review'' of Petitioner's capital

sentencing did not change the violation that occurred here. After all, it was the Arizona

Supreme Court 1aw that the Arizona trial court was following. And, as explained above,

it was that very Arizona Supreme Court 1aw that prevented Arizona courts, including its

highest Supreme Court from considering mitigating evidence that was nOt shown to be

casually connected to the defendant's actions at the time of tlae crime.

Based on these facts and law, Petitioner requests this Court reconsider its decision

concluding that Arizona 1aw did not preclude full and proper consideration of Petitioner's

relevant mitigating evidence introduced at sentencing, and grant Petitioner relief On this

constimtional violation. Alternatively, Petitioner requests this Court grant Petitioner an
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evidentiary hearing where he can prove these facts to this Court.

But at the very least, and based on these facts and law, Petitioner requests this

Court expand its order on the certificate of appealability and certify for appeal this

important issue. rnaese facts and law show this important constitmional violation is not

tiutterly without merit,'' but is debatable. Miller-El, 537 U.S. at 342., Jeferson v.
Welborti, lll F.3d at 289.Resolving any doubts regarding issuance of a COA in

Petitioner's favor, Silva v. Woodford, 279 F.3d at 833, Petitioner requests this Court
grant Petitioner a certificate of appealability on this key issue in this case.

Based on these reasons and law, Petitioner requests this Court vacate its order and

judgment denying Petitioner relief, reopen these proceedings, and either grant Petitioner
relief, or schedule the evidentiary hearing given the disputed issues of fact underlying

these constimtional violations. At the very least, Petitioner requests this Court issue a

certificate of appealability on the other important constitmional violations addressed here

that occurred at llis capital GaI and sentencing proceedings that are debatable among

jurists of reason.
Respecfully subnaitted this 28th day of July, 2008.

By: Js/Denise 1. Young
Kelley J. Henry
Assistant Federal Public Defender

Denise 1. Young

Attorneys for Petitioner
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CERTIFICATE OF SERVICE

1 certify that on July 28, 2008, 1 electronically transmitted the foregoing document
to the Clerk's Office using the CM/ECF system for filing and transmittal of a Notice of
Electronic Filing to the following CM/ECF registrant:

Dawn Northup
Assistant Attorney General
1275 W. Washington
Phoenix, AZ 85007-2997
dawn.northrup@azag.gov

Attorney for Respondents

/s/Denise 1. Young
Counsel for Petitioner
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DISN CT OF ARIZONA

SAMUEL V. LOPEZ,

Petitioner,

DOIkA B. SCHQIRO, cf a1.

Respondents,

No. ClV 98-0072-P1.1X-5MN4

= MORANDUM REGAILDYGMERITS
OF CONSTITUTIONAL WOLATIONS
1 (C ,) ,(D) 7 ,0  8 M D MOTI ON F OR
DISCOVERYAND AN EWDENTIARY
HEARD G

In its November 3, 2005 Order, this Court ap-eed to consider four of the

constitutional violations that occuzred at Petitioner's capital sentencing trial: his.



appointed cotmsel's incompetence in preparing his only rnitigation wimess, a mental

health experq to testify, and failing to challenge statements contnined in the presentence

report alleging that Petitioner committed a sexual assault four days after the victim's

murder, thè trial court's failure to consider constitationally relevant mitigating evidence

suppoling a life sentence, and the state court's use of an tmconstittltional aggravating

factor to enhance MT. Lopez's sçntence to death. Dk't. No. 160, p. 22. Based on the fact.s

and 1aw discussed below, Petitioner's death sentence is 'lnlawftll, mtzst be vacated, and

this matter remanded to the state coul't for further proceedings. Mtematively, tbis Court

should grant an evidentio  heating so that it can oonsider the relevant evidence

establislling the lmcorlstitutionality of M.r. Lopez's death sentence.

Weebegin at the beginning of these sentencing violations: appointed collnsel's

actions at 54.1-. Lopez's 1990 capital sentencing proceedings, and the prejudice those

actions caused.
1. TRTAT, COUNSEL'S FAILURE TO CONDUCT A REASONABLE

INVESTIGATION AND PRXPARE HIS ICEY WITNESS AT SENTENCUG
PREJUDICED PETITIONER. '

A. Trial Counsel Did Not Conduct An Independent, Thorough Investigation
of Petitioner's Backgrotmd.

1. The Facts Counsel Learned While Representing Petitioner on Direct
Appeal.

George Sterling was appointed by the Adzona courts to represent M.r. Lopez on his

direct appeal following llis 1987 conviction for first dèvee murder and death sentence.

2



Resps.Arls.lk.e Procedural S'tatus of Claims (1çResps..Ans.''), Ex. H.1 To prepaze Mr.

Lopez's appeal to the Adzona Supreme Couzt Mr. Sterling necessarily reviewed the

record of the 1987 trial proceedings, including transcdpts, pleadings and related

sentencing proceedings.z From that review,51. Sterling learned what Mr. Lopez's tdal

attomey, Madcopa County public defender Joel Brbwn, did to prepare for W. Lopez's

capital sentencing proceeding in. 1987: 1) Mr. Brown telephoned Dr. Ot4o Bendheim and
asked him to interview Mr. Lopez and review police repol'ts Mr. Brown sent him. The

police repol'ts included a statement Raymond Hernandez provided to police about Mr.

Lopez's radically different behavior when he is intoxicated, see Ex. 1, attached, 2) M' r.
Brown prepared and filed a three-page Cfsentencing Memorandkkm'' in wllich he argued

that the record was llundisputed as to the fact that the defendant was heavily ltoxicated a

few hours, at most, before the murder oft' the victim, and lttllere is little question that the

degree of intoxication substantially impaired llis judgnent and lnis ability to appreciate the

nature of his açtions,'' Resps.zins., Ex. G, p. 2,'3 and 3) a few days before 54.1-. Lopez's

1As discussed in previous doctzments, at the time Judge D'Angelo sentenced M.r.
Lopez to death 1987, and re-sentenced him to death in 1990, Judge D'M gelo had also
presided over the first degree murder tzial of Mr. Lopez's yolmger brother, George Lopez,
and following George's conviction, sentenced him to death. Dld. # 107.

2Mr. Sterling passed away on May 28, 2005.

BNine sentences irl 0 . Brown's three-page memorandum were devoted to
discussing this mitigating factor. 'The remaining disclzssion addressed the SGte's llse of
Mr. Lopez's earlier tmrelated an-est for resisting arrest to estxblish the aggravatlg
circumstance of a prior conviction involving the use or threat of violence. Resps.M s.,
Ex. G, pp. 2-3.

3
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sentencing hearing, Mr. Brown t:talked'' by phone to one of Mr. Lopez's broiers, Frank

Lopez/ and his mother, Concha Lopez to see if they could attend the hearing. R.T. 6-25-
s .87, p. 4.
From this review, 0 . Sterling discovered what Judge D'M gelo wrote in his 1987

Special Verdict sentencing Mr. Lopez to death, tiNo evidence was presented by the

defendant at tlle presentence headng,'' ROA 46, p. 5, and what Judge D'Angelo stated

during M.r. Lopez's sentencing hearing:
*

T'he coul't is now concemed with the fact that but for the sentencing
memorandl'm receivedjust yesterday, the defense failed to present any
mitigating circllmstances to the cotu't at the hearing....

4k1 àddition to his brother Frnnk, * . Lopez had six other living sibllgs. A.s
discussed in previous briefmg submitted to this Courta see Dld 107, Pet.Brf.purs.ct's
.1>.7,2003 Ofder, pp. 20-21, Jose Lopez, wh0 is 2 % years younger tha!l Sam Lopez, wasrepresented by another attorzzey in 0 . Brown's office at the Madcopa Cotmty Public
Defender's Office on capital charges before Judge D'Angelo. Snm Lopez's nineteen-
year-old brother, George, was a co-defendant in Jose's case. George's capital murder
charges were also before Judge D'M gelo. Pttrsuant to a plea agreement, Jose pleaded
guilty arld in April, 1986, Judge D'Angelo sentenced him to a sentence of life without the
possibility of pazole for twentpsve years. State v. (Jose P'Wcgtzd Lopez, 153 Ariz. 285,
736 P.2d 369 (1987). George's case proceeded to kial with Judge D'Mgelo presiding,
George was convicted of first devee murder on March 27, 1986. On May 2, 1986, Judge
D'Angelo sentenced George to death. State v. (George) Lopez, 158 Ariz. 258, 260, 762
P.2d 545, 547 (1988). After Oeorge's death sentence was vacated by the Adzona
Supreme Cottrq like Sam Lopez's here, it was assigned to a differentjudge who
sentenced George to a life sentence. See Dlct No. 107, Petzrf.pars.ct's J=.7,2003
Order, Ex. 4.

5Six days erlier, Mr. Brown told Judge D'Angelo that he had ttbeen trying this
week'' to t'getl) in contact with his fnmily, Mr. Lopez' fnmily by the sentencing date,'' but
had Ctnot had any success at doing that.'' He also saida ultlhe only person is his mother.''
R.T. 6-19-87, p. 12*.

4



Resps.Ans., Ex. F, p.3.6

From reading the trial trnnncripts arld record, Mr. Sterling also learned that MT.

Brown's representation of M.r. L. opez at his capiGl trial was equally wanting. M.r.

Sterling read again Judge D'M gelo's recorded comments about Mr. Brown's abysmal

representation:
At the time of tdal the court was concemed over the lack of
any evidence presented on behalf of defendant. I believe I so
expressed to counsel, either formally or informally.

Resps.Ans., Ex. F, p. 2.

In addition to discovering Mr. Brown's meager effol'ts in representing Mr. Lopez

at his capital tdal arld sentencing, Mr. Sterling also lenrned the little Joel Brown had to

have known about Mz. Lopez from reading police and pre-sentence reports: M.r. Lopez

was homeless, living in the neighborhood park, R.T. 4-21-87, pp. 108, sleeplg in the car

of his fliend, Cipriano Chavez, where he stored the few clothes he had, R.T. 4/22/87, p.

31-32, using the water fountain in the park to bathe, was often unclean and hungry, and

jttst ws oflen intoxicated by alcohol, marijuana and srliffmg toxic fumes from paint cms.
R.T. 4-16-87, pp. l6, 18, 28-30-, 4-21-87, 13, 124,' Presentence Report dated Sept. 1,

l 98 1 .
Mr. Sterling also lenrned that four days afler the victim's death, 54r. Lopez was

arrested for the sexual assault of a girlfdend he had dated, Ms. Cecilia Roddguez. R.T. 4-

ECtResps.Ans.'' refers to Respondents' Answer Re: Procedural Stattzs Of Claims
(Mar. 10, 1999) .

5
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16-87, pp. 31-33. From reading the 1987 Presentence Repol, M.r. Sterling learned that

the presentence author of that report, Robert Cherkos, considered and relied on Mr.

Lopez's azrest for Etsex-ually assaulting'' a woman who limanaged to get away'' in reaching

this conclusion:

gDqefendant has proven he is a danger to society and capable
of committing the most heinotls of crimes gand) should be
sentenced in such a fasllion so that he will be permanently
removed from thè community.

ROA 48i. As * . Sterling read that repozt and Judge D'M gelo'ë signature at tlx end of

that repol't below the statement û;I have reviewed and considered the probation officer's

report,'' he knew tllis terrible allegation had become a centepiece of the Sute's case for

executing Mr. Lopez.

Mter reading the records and transcripts, Mr. Sterling filed his opening brief it't the

Arizona Supreme Coul't in Mr. Lopez's direct appeal.lrl that brief, M.r. Sterlkg described

what he had lenrned about Mr. Brown's representation of Mr. Lopez at his capital tdal:

The only evidence and testimony subrnitted at the trial was that of the
prosecution.

Resp.Ans., Ex. H, p. 4. MT. Stçrling described what he had. learned about Mr. Brown's

abandolnment of Mr. Lopez again at the sentencing hearing where Mr. Lopez's life was at

stake:

(T)he tdal court held the presentence headng. . . . Once again the only
evidence presented was the prosecutor's evidence as to two aggravating
factors....
The next morning, following the trial court's inquiry of defense counsel as to a
total lack of any defense effort or evidence, Judge D'M gelo rendered od filed his

6
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special verdict fmding the two statutory aggravating as alleged ... and a total
absence of any mitigating factors .... '

f#. , p. 5.

Because M.r. Brown had conducted no investigation of M.r. Lopez's life and social

history, and presented no evidence of his own to support a sentence less than death, M.r.

Sterling had no choice but to rely on the prosecutor's description of M.r. Lopez's altered,
. '

intoxicated state' at the time of the crime in lkis appellate brief:

Other neighbors across the street saw Snmmy Lopez in that area where
Essie lived at about 11:00 to 12:00 on the night ... and at that time they saw
laim he was intoxicated or high on something. He was not acting nocmally...

fJ., p. 12, citing R.T. 4/20/87, p. 15. 541-. Sterling relied as well on the testimony of two

prosecution wimesses to demonstzate M.r. Lopez's extraordinarily impaired state shortly

before the ctime occuzred:

(Tqwo 1ay witnesses (Rodriguez and Sabori) met with a highly intoxicated
and aberational (sicj Appellant sholly before and in the immediate vicilaity
of the clime.

Id., p. 4. He quoted Ms. Sabcd's testhnony describing M.1-. Lopez's abnormal state:

IMr. Lopez) was diferent from the way hc was at the park....then Angel
told me they had been drinking together.

1d., p. 16. He also quoted Ms. Sabod's description of M.r. Lopez when, after she declined

his ilwitation to (tget highy'' Mr. Lopez went Gtto the side of the apmments on the alley

side,'' returning a few moments later:

He wms different, he was shaking, like shaking, and he ... acted like he was
mado lAe everything bothered him. Hejtzst couldn't starld still... he had to
hold himself on the wall, stand on the wall, just stand on the pole. gl'lis



hands) were shaklg.
1d., p. 16, quoting R.T. 4/21/87, pp. 72-74.

M.r. Sterling relied as well on Paulle Rodriguez's trial testimony conoborating

Ms. Sabori's description of Mr. Lopez's deranged state'.

....
he was not himself ... I krlow him before when he was sober and stuff....

I can't say it was beers, but he was loaded on something. .... He was acting
strange... in a real bad mood.

Id., p. 17, quoting R.T. 4-21-87, p. 83. He quoted the 1987 presentence report writer's

concltlsion that Mr. Lopez Coshad a patlzl'n of alcohol and substance abuse' wl-tich the

previous presentence report irt CR-1516 l 5 equally doctzments as involving long term

vapor or paint sniffing.'' Id., pp. 17-18. He argued Judge D'Angelo ezred in rejecting
lllmdisputéd evidence'' of Mr. Lopez's iEalcohol or drug intoxication'' on the rtight of the

crime, arld that enor ILcoupled with available evidence of longstandlg abuse of

vapors/paint'' tçclearly deprived'' Mr. Lopez of a ttsingular nlitigating factor'' supporting a

life sentence. Id., p. 18.
In alacking Judge D'Angelo's use of 5/11-. Lopez's pzior conviction for resisting

azrest as arl aggravating factor suppozting a death sentence, Mr. Sterling discussed the

fact.s lmderlying that azrest. He wrote that Mr. Lopez had been Gçinbaling toxic

substrces,'' and relied on 51r. Lopez's descziption of how his intoxicated state affected

him: L1I panicked ... arld when I pnnicked ... 1 accidently touched one of lthe officer's)
hands....'' fJ., pp. 1 1-12. In attacking M...r. Brown's representation of Mr. Lopez, Mr.

Sterling explained that trial cotmsel's tLtotal failure ... to offer arly trial evidence,

2



presentence evidence, or even produce a single witness'' for Mr. Lopez at his capital

sentencing hencing left ûteven the trial court ... concemed'' about the fairness of tlne

proceedings. 1d., pp. 31-32.
Following the parties' briefmg and oral argument, the Arizona Supreme Court

afsrmed Mr. Lopez's convictions, but vacated his death sentence. The appellate coul't

found Judge D'Angelo en'ed when he relied on Mr. Lopez's earlier conviction for

resisting azrest to establish Adzona's ('F)42) aggravatirlg circumstarlce because that crime
did (lnot qualify'' as a prior conviction involving the uàe or threat of violence on another.

State v. Lopez, 163 Arl. 108, 1 l4, 786 P.2d 959, 965 (1990). The state couzt, however,

disapeed that Judge D'Mgelo erred when he rejected Mr. Lopez's Cçalleged intoxication
at the time' of tlle mttrder'' as a mitigating. circumstance. I6L, 163 Ariz. at 115, 786 P.2d at

966. Noting that Joel Brown lloffered no evidence concerning intoxicatién at gthe)
sentencing hearing,'' but lrrelied instead on the state's opening statement and the

testMony of tkvo trial witnesses as proof that (Mr. LopezDs) intoxication wms a significant

impairnnaent,'' the Court concluded:

Based upon ouz review p-fthe record, we agree with the trial coulfs
usessment of the (rnitigation) evidence.

Id. (emphris addedl.; But because the appellate court did GEnot know and gcould not)

7As discussed below, the barrier the Adzona Supreme Court's erected before it
would consider evidence of Mr. Lopez's hoticeably impaired mental state-that such
evidence Lûimpair significantly l'lis capacity to appreciate lzis conduct or corlform to tlne
law''-is unconstitutional. See Tennardv. Dreie, 124 S.Ct. 2562 (2004).
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ascertain'' what decision Judge D'Angelo would have reached absent consideration of the

invalid plior conviction aggravating circumstance, it vacated M.1-. Lopez's death sentence,

and remanded for a new sentencing tlial. f#., 163 Ariz. at 1 16, 786 P.2d at 167.

ii. Trial eounsel did not investijate Petitioner's background or key
evidence the State relied on to support Petitioner's death sentence.

Once the proceedings retarned to the trial court for a new sentencing, Mr. Sterling

decided to continue representing M.r. Lopez. At the outset of his representation of Mr.

Lopez in his re-sentencing, *. Sterling knew two important facts: 1) 111-. Brown had not
investigated Mr. Lopez's backpokmd and other sources for facts supporting a sentence

less than death, and 2) the Mizona appellate court agreed with Judge D'Angelo that the
record evidence of Mr. Lopez's impaired state did not establish rnitigation. Given these

fac'ts, it is a11 the more shockîng how little Mr. Sterling did at Mr. Lopez's re-sentencing.

Mr. Sterling did tile a motion seeking ajury to decide the facts the State alleged

increued Mr. Lopez's panishment to a sentence of death, Def.Req.ltmsent. (Jlm. 15,

1990).8 But despite knowing that Judge D'Angelo had earlier sentenced to death MT.
Lopez's younger brother, George, for an unrelated homicide, Mr. Sterling never sought a

judge unbiued by those prejudicial facts and influences. Instead Mr. Sterling pointedly
reminded Judge D'Angelo that the Arizona Supreme Couzt had reversed and vacated

8At the time Of Mr. Lopez's 1990 re-sentencin.g neither Arizona nor the U.S.
Supreme Court had yet recopnized a defendant's light to ajury determination of the facts
the prosecution alleges increases a sentence of life to death. Ring v. Arizona, 536 U.S.
584, 6O9 (2002),. Walton v. Arizona, 497 U.S. 639 (1990).
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George Lopez's convictions, and after Georgu was convicted of murder agnin, the new

judge sentenced George to a term of years, not death. R.T. 2-3-90: p. 23.
Just as baffling, Mr. Sterling did not conduct the itwestigation he had recognized

MT. Brown failed to conduct not conducting in the 1987 proceedings-an investigation

cout'ts have long recognized as essential to competent representation. ub'ee e.g., Wiggins v.

Smith,.539 U.S. 510 (2003)(g'rap1ing relief based on counsel's en-or in failing to

itwestigate readily available mitigationl; Williams lTerryl v. Tglor, 529 U.S. 362, 395-

396 (2000)C&co11nqe1 did not begin to prepare for (sentencing) until a week before the
trial'' and tldid not fulfill their obligation to conduct a thorough investigation of the

defendant's background. See 1 ABA Standards for Criminal Justice 404.1, commentaty,

p. 4-55 (2d 3d 1980)'5); Stricklandv. Washington, 466 U.S. 668, 691 (l984)(colmse1 l<has

a duty to make reuonable investigations''). Instead of undertaking that thorough
hwestigation, M.r. Sterling contacted Dr. Bendheim, the snme psychiatrist Mr. Brown

telephoped before the 1987 sentencing hearirlg. R.T. 6-25-87, p. 3.

Dr. Bendheim was a forensic psychiatdst certified by the American Board of

Neurology and Psyclniatry, who, at the time of his testknony at M.r. Lopez's re-sentencing

proceedings, had been practicing for over fifty years.g As Dr. Bendheim later explnined

in his videotaped te7timony, Ex. 2, p. 3, and documented irt his 1987 Repol't, see

9Dr. Bendheim has since pa-ssed away. The videotape of his testimony is atlached
to Resps.Ans., Ex. L. The videoàpe is also folmd at R.T. 7-13-90 @.m.), Eykhibit 6. For
ease of reference, however, Petitioner ataches as Exhibit 2 here the transcript of Dr.
Bendheim's testimony. '



Resps.ykns., Ex. K, pp. 1-2, 141.. Brown sent lnim police repol'ts regarding the crime that

included records regarding M1-. Lopez's previous charges and rests, and a police

interview of Raymond Hemandez. Ex. 2, p.13.

Dr. Bendheim also had :ta telephone interview with Mr. Joel Brown....'' 1d., p. 16.

M.r. Brown told Dr. Bendhehn that tc:lmlarly, many character witnesses descdbed IMr.
Lopezq a.s a mild person unless h. e's drinking. It's like he is a different person when he
d.dnkn.''' f#., pp. 16-17. M.1-. Brown asked Dr. Bendheim to review the doctunents,

interview M1-. Lopez artd prepare a Edpre-sentence report possibly to be used in rrlitigation''

like the ûlusual format of the Rule 26.5 questiozmaire the couz't subrnitgsj regarding pre-
sentencing reports.t''o Ex. 2, pp. 3-4, 12-15., Resps.Anq., Ex. K, pp. 1-2. Afler reviewing

the documents arld interdewing Mz. Lopez for an lmknown duration of time,ll Dr.

Bendheim later testified that he concluded M.r. Lopez possibly suffered from a substance

abuse disorder, ttparticularly in regards to aleohol to wlnich apparently he reacted in a

pathological, unusual fashion, known as Ltpathological intoxication.'' Ex. 2, p.4. Dr.

Bendheim explnined that lnis diagnosis was necessarily Cltentative'' because he ttwasn't

present'' when the cdme occuzred, arld Mr. Lopez cotlld not corlfrm that his chracter

changes when he is impaired. Id., pp. 5-6.

10Dr. Bendheim appears to be referencing the presentence reporis Adzona tdal
couzis are required to order for matlers where a defendnnt's potential sentence is reater
than a year. See e.g., AIiZ.CrH.P. Rules 16.4, 26.5 and 26.6.

1lDr. Bendhehn did not remember tb.e length of lnis interview with Mr. Lopez. He
speculated it may have lasted 1 % to 2 hours. Exhîbit 2, p. 4.
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Dr. Bendheim also later testified that Mz. Lopez told him dxukrirlg their interview

that he was not intoxicated on the night the crime occurred. Id., p. 6. Dr. Bendheim did

not believe Mr. Lopez's derlial, .however, because the records he had reviewed

demonstated Mr. Lopez was 'fapparently at least lmder the influence of alcohol'' a shol't

time before the crime occuzred. I6L, p. 6.
Dr. Bendheim testified that he had prepared a repol after interviewing Mr. Lopez

arld reviewing the court doolments, opining that at the time of the crime, M.r. Lopez

possibly tlwas intoxicated and may have had a hpathological intoxicationy' arl unusual

reaction to even minor ncnounts of alcohol....'' Resps.Ann., Ex. K, p. 5. In that reporq

Dr. Bendheim wzote:
(he') folmd no evidence of mental illness with the possible exception of
substance abuse disorder, particularly Marijuana and pairlt sniffing, but
there is no evidence that this took place jttst prior to the incident. However,
pathological intoxication cmnnot entirely be nzled out.

J#. 54r. Brown did not call Dr. Bendheim as a wimess at Mr. Lopez's 1987 sentencing.

In the 1990 re-sentencing proceedings, Dr. Bendheim testified that Mr. Sterling

had contacted him ifabout a month agoy'' whiçh would have been sometime around the

middle of Jtme, 1990. Ex. 2, p. 7.12 M.r. Sterling uked Dr. Bendheim to review his report

again because * . Sterling lçwarlted to lcnow about this intoxicated pathology.'' Id. Mr.

Sterling sent Dr. Bendheim two additional doopments to review that Dr. Bendheim had

32The mitigation/aggravation tdal took place on July 13, 1990. Resps.Ans., Exs. 1-
The Arizona Supreme Couzt's decision gl-anting Mr. Lopez a re-sentencing hearing

was issued on January 18, 1990. State v. Lopez, 163 Ariz. 108, 786 P.2d 959.



not previously seen. Id., p. 8.
Nicolay discussing the circumstancçs of Mr. Lopez's arrest and conviction for resisting

acrest. Ex. 8 to R.T. 7-13-90 @.m.). The second was the November 3, 1986, Phoerlix

The flrst was the 1985 presentence report prepared by Neal

Police Department repozt No. 26-147145, that h4.r. Sterling described as &$a sexual assault

incident that occuzred'' involving Cecilia Rodriguez. Ex. 2, p. 8', Ex. 7 to R.T. 7-13-90

(.p.m.).
Dr. Bendheim testified these'>o docllments t'change El slightly'' llis l 987

conclusions. He opined that these ç:crinnes,'' ftat least one crime of extzeme violence,''

were commided Cttmder the influence of intoxication.''Ex. 2, pp. 9- 10. When asked how

these facts altered his pdor conclusions, Dr. Bendheim testified:

I would probably have added ... that there had been other incidents whçre
the defendartt displayed crinainal behavior out of character for his usual
conduct and in a bizarre reaction pattern to intoxicants.

Id. Based on these two documents, Dr. Benclheim now ctcould state pretty firmly that this

person is subject to unusual reactions of behavior and conducta including criminolor and
including %saultiveness when lmder the inluence'' of &çalcohol or dnzgs,'' and çûthis type

of intoxication deftnitely dimirkishes capacity.'' .f#., pp. 10-1 1. He tlspeculateda but on

fairly good grotmds,'' with Gçprobability,'' I<that this murder would not have occurred'' if

Mr. Lopez had not been intoxicated. f#., pp. 11-12.

On cross-ex= inationo however, Dr. Bendheim aweed that the predisposing

factors for alcohol idiosyncratic intpxication (unusual fatigue, debilitating physical ilhess
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and advancing agell3 were not present in Mr. Lopez. Id., p. 21-22. He acknowledged he
had ûtno other source of irlfonuation'' about Mz. Lopez's changed character other than M.r.

Hennandez and 'Cthe verbal input of h41-. Brown.'' Id., p. 17.14 He areed as well that the

author of the November 13, 1985 presentçnce report addressing MT. Lopez's conviction

for resisting an-est had noted that he fotmd nothing in Mr. Lopez's probation files

indicating any problems Mr. Lopez suffered as a resuit of sniffmg paint. f#., p. 24.

Even more dev%tating to Mr. Sterling's reliance on a single witness to establish a

single rnitigating factor was what happened next when the prosecutor informed Dr.

Bendheim that despite what * . Brown had told him at the time of Mr. Lopez's trial:

There were no witnesses who testified under oath or gave statements
to the court at any time concenaing Mr. Lopez's difficulties or problems
with subsfnnce abuse ...

Id., p.'26. Dr. Bendheim conceded that Efasslpming there is no evidence in the record

anywhere to substantiate that people have claimed this,'' his concltusions were Ismore

l3ldiosyncratic intoxication was a recognized mental disorder in the Diagnostic and
Statistical Marmal of Mental Disorders III-R (1987). The diagnosti: criteria were:

A. Maladaptive behavioral changes, e.g., aggressive or assatlltive behavior,
occurring within minutes of ingesting an nmount of alcohol insufficient to

B .
C.

induce hntoxication in most people.
The behavior is atypical of the person when not drinking.
Not due to any physical or mental disorder.

DSM IU-R at 129.
14At the thne of his deposition, Dr. Bendheim no longer had the police reports M.r.

Brown had sent him, including the police interview of MT. Hernmdez. He had not
intelwiewed M.r. Hernandez, and did not krlow how long Mr. Hernandez had known 51r.
Lopez. f#., p. l4.
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1d., p. 27. As a result, Dr. Bendheim's 'lpretty finnngq,'' llprobabglel''speculative.''

opinion about 51r. Lopez's mental state that had been b%ed Cron fairly good potmds''

transforrnpd at the end of ikis testimony into a tltentativej'' and Ctto a very large degree

speculative'' diagnosis. Id., pp. 26-27, 30.

Other than the docllnnents identified above, M.r. Sterling did not provide Dr.

Bendheim any evidence to support his now tentative conclusion that Mr. Lopez suffered

from pathological intoxication. Instead, he asked Dr. Bendheim to speculate that Slwe

have wimesses that are sayig afler two or three beers this guy goes bizarre....'' 1d., p. 35.

Dr. Benclheim testified that if he heazd ttwitnesses say that'' he t<would entertain the

diagnosis very seriously.'' ld., p. 36. The exchange between M.r. Sterling artd Dr.

Bendheirzr makes it trnnqparently clear that Mr. Sterling had spent virtually no time

talking'to or preparing Dr. Bendheim for his deposition.

Because M.r. Sterling had not investigated Mr. Lopez's medical, mental health or

social history backround, the only ttwitnesses'' besides Raymond Hernandez to whom

Mr. Sterling could have been refening were prosecution wimesses Yodilia Saboti gnd

Pauline Rodriguez.ls But despite Mr. Sterling's long-standing knowledge of both the

content of their pretrial statements and trial testimony, he did not provide Dr. Bendheim,

l'lis only mitigation wioess, these documents to support llis trial testhnony arid expe!'t

OP1n10n.

15As discussed above, Dr. Bendheim had previously reviewed the statement
Raymond Hemandez provided police.
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M.r. Sterling's omissions were the very sarne omissions 0 . Brown had made

before him. Mr. Brown, too, never provided Dr. Benclheim either the tdal testimony or

the witness interviews of Pauline Roddguez and Yodilia Sabozi. Jnstead, M.r. Brown

briefly mentioned their MaI testimony in a sentencing memorandum he filed sholly

before the sentencing hearing. State v. Lopez, 163 Ariz. at 1 15, 768 P.2d at 966,'

Resps.ains-, Ex- C$ pp. 1-2.M.r..Brown, too, never conducted an independent and

reuonable investigation of Mr. Lopez's backround.

The consequences of M.r. Sterling's neglect were patent. Ironically, the prosecutor

described best Mr. Sterling's rehashing of the same evidence that was before thejudge at

the 1987 septencing:

On th. e mitigating factor, he's not met his burd en of proof. If you will
recàll, the frst time arounda they made a similar arrlment. They tried to
establish the alcohol consllmption impaired llis ability. And this court
fotmd, the ftrst time around, that that was not sufficient enough to constitute
a mitigating factor.

On appeal, the Adzona Supreme Coux't saido Judge D'Angelo, you were
right. They have rephraad the argument, is all they 'vc done. Now they
tllrow out this tlleory of pathological intoxicatiop The problem is, it's not
there. Otto Bendheim couldn't say it wms there tlnree years ago. And
they've tried to dress it up to make it look a little better, but it isn't there.
The best he can say is a tentative diagnosis. How reliable can that be?

R.T. 8-30-90, pp. 26-27(emphasis added).
Mr. Sterling's failure to conduct an adequate investigation had another harmflll

consequence. The state's expezt Dr. Dean, who is n0t board certified in psychiatry, R.T.

7-13-90 (p.m.), p. 20, concluded that although Mr. Lopez's actions were consistent with



intoxication, ii at 32-34, and his personalil arld behavior changed when he is

intoxicated, id., p. 50, Dr. Dean needed Ifat'l adequate history of similar responses in the

past....'' Id., p. 52. Because 511-. Sterling had nOt conducted that investigation, he could

not provide Dr. Dean with the evidence showingjust such similar resporsses in the past, as
well as abundant evidence establishing M.1-. Lopez's severe addictions, history of traplma,

mental illness and cognitive impairments. See Ex. 3.

Mr. Sterling commitled other selious errors as a reëult of his failure to conduct an

independent investigation. As disctlssed above, Nfr. Sterling presumed, without

conducting any independent investigation, that Mr. Lopez sexually assaulted Cecilia

Rodrig-uez a few days afler the victim's mtzrder. M.r.. Sterling knew that the presentence

repol't prepared before the 1987 sentencing specificily addressed Mn Lopez's arrest for

this alleged cdme and its author had opined that ûothe defendant has proven he is a danger

to sodety and capable of commitling the most heinous of crimes.'' ROA 71, p. 8.16 Had

Mr. Sterling investigated the rerons the police did not pursue these charges,i? he would

have discovered that no crime had occuced. Ex. 4. .'l'he medical expert who examined

l6Because 0 . Sterling never investigated the facts of this an-esta the presentence
report writer it'l the 1990 re-sentencing proceedings also addressed and considered this
arrest: LCEMT. Lopez'sq apprehension (for the kictim's murder) occurred wllile he was
being ilwestigated for another sexual mssault involving assaultive conduct'' ROA 99, p.
7.

l7Although the State withheld these material facts exonerating M.r. Lopez of a
crime, had Mr. Sterling investigated the facts as he was required to do, see Rompilla v.
Beard, 125 S.Ct. 2456, 2465-2468 (2005), he at least would have discovered the
examining physician's conclusion that no rape or Dsault occurred.
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M.s. Rodrigtlez at the hospital found no evidence of a sexual assault, M.s; Rodriguez's

%sertion that M.r. Lopez choked her was contradicted by the evidence, and Ms.

Rodrigtzez's other statements about the events of that night were not credible. 1d.

Evidence that Mr. Lopez did not aqsault Ms. Rodriguez was extraordinacily

important. The former presentence report wziter relied on this ltfact'' to recommend Mr.

Lopez Ifbe pennanently removed from the connmlmity.'' ROA 71) p.8. The 1990

presentence report writer desczibed this encotmter as ttanother sexual assault itwolving

assaultive conduct.'' ROA 99, p. 7. The State's expert Dr. Deap heavily relied on this

report as evidence that 54r. Lopez did not have an tmtlsual reaction when intoxicated.

R.T. 7-13-90 (p.m.), pp. 33-34, 38-39. The prosecutor used this lie to argue why the

judge shotlld reject Mr. Lopez's proffered mitigating evidence. He argued:

You look at these facts, you look at this man 's history. You look at thefact
thatfour days cXcr he murdered this woman he 's out there raping another
woman. He 's threatening to 1W/ her. Where is there any mitigation in this
man's life, either past, present or future, that is in any way socially
redeeming? There is none. There's no rnitigation here. There is extTeme
aggravation.

R.T. 8-3-90, p. 27 (emphasis addedl-'B

l'This Cotu't recently deréed Mr. Lopez's Brady violation based on these facts,
concluding that the State's withholding of evidence exculpating M.r. Lopez of this crime
wms not material because it was not relevant to statutoly aggravation. Dkt. 160, Order Re:
Procedural Status of Sentencing Claims, pp.17-18 (Ariz.D.Ct. Nov. 3, 2005). Petitioner
disapees that the Svte's suppression of this important fact did not harm him. This fact
was relekant to the tt-ial and appellate court's rejection of rnitigation. Both M.r. Sterling,
the State's expert Dr. Deano and the Azizona Supreme Court presllmed this fact tnle, and
the State never corrected those false beliefs. Judge D'Mgelo specifically relied on tlais
1ie to reject Petitioner's only mitigating evidence. R.T. 7-13-90 (p.m.), pp. 30, 32-34.
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Memorandum, the prosecutor wrote:
Dr. Bendheim attempted to corro' borate his previous repol by refening to a
Presentencz Report conducted in colmection with CR 151615 (Exhibit 8)
and a sexual assault report wherein defendant Lopez was a supect, dated
November 3, 1987 (Exhibit 7). It should be noted that the sexual assault
report wc-ç in connection with a crime that wtz-ç commîttedfour #czy.ç aper
depndant L opez raped and murderedEssie Holmes. The facts in both these
reports do n0t establish pathological intoxication. On the contary, they
depict an hdividual who, even though intoxicatedo is fully awaze of the
rnmifications of llis actions. In particular, the sexual aqsault rqport clearly
indicates that the defendantplanned and executed the rape ofcecilia
Aotfrfgzfdz. There is no evidence in that repol't that the defendant becnme
psychotic after a small nmount of intoxicating liquor. Infact, thefacts
establish that he had been drinldngfor some timeprior to his decision to
forcibly drag Cecilia RoJrfglfcz
raped her. Thesefacts clearly
any ypc ofpathological intoxîcation.

to the automobile whcrc he ultimately
show that the defendant does not S'Z/J/-C?-XS?ZI

ROA 98, pp. 4-5 (emphasis added).
Because M.r. Sterling did not conduct the investigation that prior cotmsel also

failed to conduct in M.r. Lopez's case, and that the 1aw required Mr. Sterling conducq but

instead, with the exception of two docllments (the interdews of Rodriguez and Sabori),
relied on the very snme record before Judge D'Angelo that resulted irt M.r. Lopez's death

sentence in 1987, Mr. Lopez's re-sentencing trial luted one day. Mr. Stçrlihg p' resented

one witness to testify on * . Lopez's behalf irl mitigation at the hearing, Richard Bailey,

a classification offcer at the Maricopa Cotmty Jail. R.T.7-13-9O @.m.), pp. 56-58. Mr.

'Fhe Arizona Supreme Coul't did as well: GTkuthermore, fouz days after the murder in this
case, and before he was apprehendedo defendant while admittedly intoxicated, planned
and methodically cazried out a sexual assault.'' State v. Lopez, l 75 Aziz. at 413, 857 P.2d
at 1267-1268.
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Bailey testified that he met Mr. Lopez about three months ago when Mr.' Lopez was

transfen-ed from the prison to the jail for lnis re-sentencing proceedings. Nfr. Bailey had
visited Mr. Lopez on a weekly buis and fotmd him to be an exemplo  pdsoner who

caused no problerns. Id., pp. 56-57.
51r. Sterling subznitled as an exhibit 'the videotaped deposition of Dr. Bendheim

discussed above, R.T. 7-13-90 (a.m.), p. 4, Ex. 6, the three documents Dr. Bendheim
discussed during his testimony, id., Exs. 7-9,19 and as noted above, transcript.s of the

intelwiews of two prosecution tdal witnesses, Yodilia Sabori and Pauline Rodriguez, who

had seen Mr. Lopez shortly before ihe crime occurred. f#., pp. 6-7, Eyxs. 10-12.20
Although the inteNiews of Ms. Sabori and Ms. Roddguez took place in 1987, h4r.

Sterling hexplicably did not provide the trnnqcripts of those interviews, or even the

witnesses' trial testimony, to Dr. Bendheim for his consideration in formulating his expert

lgExhibit 7 is the police report addressing Ms. Roddguez's now krlown to be false
allegations. Exhibit 8 is the 1985 probation report by Neal Nicolay discussing Mr.
Lopez's resisting an-est convictiono arzd Exhibit 9 is Dr. Bendheim's 1987 psychiatic
report concerning Mr. Lopez.

20In the morning of Mr. Lopez's
the testimony of pathologist Dr. Philip Keen, to attack the sole aggravating factor
supporting a sentence of death: that the cdme had been committed itl an especially
heinous, depraved and cruel mnnner. R.T. 7-13-90, pp. 8-30. * . Sterling intzoduced
five doopments relating to Keen's testimony. Id. 'Fhe most charitable characterization
that can be said about Mr. Sterling's presentation of tlzis evidence is that it was il1-
conceived- Had M.1-. Sterling bothered to investigate, he would have discovered, as

' .discussed below, that * . Lopez's gantic, disorganlzed behavior at the time of the crime
resulted from multiple neurological disabilities he suffered since childhood that were
exacerbated by inhalants and alcohol and Rincreasegd) his sense of threat and perception

one-day sentencing trial, Mr. Sterling presented

f danger.''O Exhibit 3, p- 95.
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opinion, even after it became cleaz that Dr. Bendheim had not seen this evidence and that

this type of evidence was importarlt to his diagnosis.

Mr. Sterling also did not conduct tlne comprehensive ùwestigation of Petitioner's

backgzolmd and social history requized of competent cotmsel in a capital case. Mr.

Sterling had Lça duty to make a -diligent investigation into his client's troubling

background and unique personal cirolmstances.''' Summerlin v. Schriro' 427 F.3d 623,
. ?

63O (9tb Cir. 2005), quoting (Terly) Williams v. Taylor, 519 U.S. 362, 415

(2000)(O'Connor, J., concurring). LCgA)ll relevant mitigating information gmust) be
/unearthed for consideration at the capital sentencing phase.'' Caro v. Calderon, 165 F.3d

1223, 1227 (9tb Cir. 1999)) see also Wallace v. Stewart, 184 F.3d 1 1 12, 11 17 (9th Cir.

1999)', Gary Goodputer, The Trial for Life: Effective Assistance of Cotmsel irt Death

Penalty Cases, 58 N.Y.U. L. RIW. 299, 323-24 (1983) (''Tdal cokmsel has a duty to
investigate the client's life history, an.d emotional and psychological make-up .... There

must be a!l inquiry hlto the client's childhood, upbringing, education, relationsitips,

friendships, formative arld traumatic expedences, personal psychology and present

feelings.... The importance of this hwestigation, and the thoroughness and care with

which it is conducted, cnnnot be overemphasized.nl; Lois Heaney, National JUU Project,

Constracting a Social History, H49-HS0 (1983) (a social histozy of a defendant should
include investigating school and other instimtional records, as well as any expedences of

child abuse, learning disabilities, emotional problems, substrce abuse, and involvement

with criminaljustice, mental health or social service agenciesl; Michael Monissey,
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Investigating the Death Case, in Illinois Death Penalty Defense Manual, at 7-9 to 7-13

(Andrea D. Lyon ed., lg88ltdescribing need for defense cokmsel investigating penalty

phase to obtain school and militaly records, alcohol and dl'ug lkistoly, juvenile coul't

records, pdson records, mental health records, cn'minal records).
rfus Ltduty is intensified ... by the unique nature of the death penaltyg.q'' ABA

Guidelines jl 1.4.1 cmt. tl'l-o perform effectively at the penalty phue of a capital casey''
Mr. Sterling needed to Qlconduct sufficient investigation and engage in sufficient

preparation to be able to Npresentg) and explainq the significance of al1 available

gmitigatingq evidence.''' Mayheld v. Woodford, 270 F.3d 915, 927 (9th Cir. 200 1)(en

bancltinternal citation omitled). To do that, he needed to make Gûirtquiries into social

backgrolmd and evidence of fnmily abt1se....'' Courts have long recorzed that

Etgelvidence of a difficult fnmily history ... is typically introduced by defendnnts in

mitigation,'' Eddings v. Oklahoma, 455 U.S. 104, 1 15 (1982), because it bears on the

defendant's character, and is bued on ''the belietl long held by this society, that
defendants who commit criminal acts that are atGbutable to a disadvantaged background,

or to emotional and mental problems, may be less culpable tharl defendants who have no

such excuse.'' Calfornia v. Brown, 479 U.S. 538, 545 (1987) (O'Cormor, J., conolrring).
The investigation h41-. Sterling wms required to conduct included examining &ctlle

defendant's physical health l'listoly, pricularly for evidence of potential orgnnic brnin

dnmage and other disorders,'' lûhis lnistoly of clrug and alcohol abuse...'' Summerlin, 417

F.3d at 630. lt also tttshould always include efforts to sectzre information in the
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possession of the prosecution and 1aw enforcement authorities.''' Rompilla v. Beard, 125

S.Ct. at 2466 (intez-nal citation ornitlzdl. See also ABA Guidelines for the Appointment
and Performance of Defense Colmsel in Death Penalty Cases jl 1.4.1.D.4 (1989)',21 ABA

Guidelines for the Appointment and Perfonnance of Defense Colznsel i!z Death Penalty

Cues j10.7, connment (rev. ed. 2003)CCCo')nAe1 must ... investigate prior convictions
In slpm, ttcounsel has a duty to hwestigate ihe case thomugllly.'' f#., j10.7 cmt.

But here, just as i!'l Wiggins v. Smith, 539 U.S. 510, 524 (2003)) trial ''copznslel
abandoned lhisl investigation of petitioner's backgrourld after having acquired only '
rudimentary knowledge of his history from a narrow set of sources....'' ub'ee ABA

Guidelines (2003) jl 1.4.1Q) at'ld j 11.8.6. As a result, he did not discover readily
available nnitigation supporting a life sentence for Mr. Lopez, and important evidence

disproving * . Lopez's sexual attack of Ms. Rodriguez fotzr days after the murder. As

discussed below, tlnis evidence was cental to a reliable and convincing diagnosis by Dr.

Bendheim and tmderstanding of the many reasons supporting a life sentence for Mr.

21The ABA Guidelines were flrst adopted in Febnzary 1989, and iIapplied the clear
requirements for investigation set forth in the eadier Standards gfor Crirninal Justice) to
death penalty cases.'' Rompilla v. Beard, 125 S.Ct. at 2466-2467 & n. 7 (applying ABA
Guidelines to 1988 capital trial); Bean v. Calderon, 163 F.3d 1073, 1080 (9tb Cir.
lgg8lt'conducting an adequate irlvestigation and prepnring witnesses for trial testimony
were not alien concepts in 1981: but were arl integral thread in the fabric of
constitutionally effective representation.''l; Marshall v. Cathel, 428 F.3d 452, 467 (3d
Cir. 2O05)(1W separate penfty phase hwestigation was the very folmdation of reasonable
representation in 1986.':),. Hamblin v. Mtchell, 354 F.3d 482, 487 (6th Cir. 2003)(ABA
Guidelines did not ''represent norms newly discovered aAer Strickland.k'). The updated
ABA Guidelines reinforce the same minimal standards of investigation as the 1989 ABA
Guidelines. See Rompilla v. Bearê supra.
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Lopez.
B. Counsel's failure to conduet a reasonable investigation prejudiced

Petitioner. '

Had trial collnsel conducted the investigation he was required to conduct, he wotzld

have discovered important, relevant raitigating evidence suppoling a life sentence,

evidence which he could have provided to ilis expezt so that his expert could reach a valid

arld supportable diagnosis. As explained by psycbiatrist George Woods, Mr. Lopez tlwas

boz'n into a volatile, chaotic, and unpredictable environment to cold, tmaffectionate, and

distant caretakers.'' Ex. 3, p. 3. Litlle is known about the background of Nfr. Lopez's

father, Arcadio Lopez, other than that he was bol'n in Tombstone, Arizona. What is

known is that Arcadio was a life-long alcoholic who suffered depression, and who

repeatedly and brutally beat and raped his common 1aw wife, Conception (or Concha as

she is known), Lopeé, *. Lopez's mother. The beatings were so tenible that *. Lopez
and lzis brothers often feared their father had fmally ldlled theiz mother. Without

provocation or justification, Arcadio beat and tenorized Mr. Lopez arld his brothers as
well, threatening to ldll them.Ex. 3, p. 4-6. Mthough Arcadio was rested once, he

soon was released and retumed to terrorizing lais fnmily. Ex. 3, p. 46.

Mr. Lopez's mother came from a large, exlremely impovedshed family who

mirated from Mexico to a small farming town in Texas.Concha was regularly beaten by

her harsh, cnzel mother for minor infractions. Her punishments included being forced to

stand outside for hoars in the hot sun without water, or whipped with a belt if her clothing
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was tonn, or her shoes not shined to her mother's stanrsnrds. Anda when any one child

engaged in some perceivçd tranqgression, her mother punished them all. Ex. 3, pp. 17-31.

Concha attended a seregated school for Mexican cilildren, and after school, she

worked in the cotlon fields where crop-dusting planes flew overhead, spraying pesticides

directly on Concha artd her family, and on the open water barrels from which they drnnk.

Id. When Concha was seventeen years old, she was raped and impregnated by a much

older, close fnmily friend. When her mother discovered what had happened, she blamed

Conchaa and beat her because she had (Cdishonored'' her family. f#., pp. 24-27. She was

bnnished to a back room of the small family house so that no one could see her. Once her

child was born, Concha's mother made her leave her newbom cbilda and exiled her from

the family,home. She moved to Arizona where an aunt lived. Id.

In Arizonaa while worldng ill tlle agriculture fields, as she had in Texms, Concha

met Arcadio who operated the bus that she and thè other workers took to the fields. One

day, Arcadio showed up at Concha's apartment with llis possessions and moved in with

her againkt her wishes. f#., pp. 4-6, 28, 33-35. Arcadio wws a brutal man who raped and

beat Concha repeatedly. As discussed more below, Concha's life eyperiences left her

profoundly Nef-stricken, tatmwtized and unable to protect herself against Arcadio's
physical and sexual abuse, or to properly raise M.r. Lopez and lnis seven brothers. She did

not display love or affection for her children, and neglected them. With the benefk of the

results of a social history investigation that Mr. Sterling should have conducted and

provided Dr. Bendheim, and intelwiews of h4.r. Lopez and fnmily members, pqychiatrist
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Dr. George Woods explazs:

It is also importarlt to tmderstand Concha's own abuse history,
cultural beliefs, and genetic hedtage and how they fotmd expression irl the
mnnner in wilich she rered Sammy and lnis siblings. Her deep religious
and culturai beliefs gave her a path, if not the strength, to skzrvive major
stressors during the cotlrse of her life and are represented in her language,
beliefs about fnmily, at'ld her self concepts. Concha's determination to keep
her fnmily together at a11 costs - even when the pzice was clnronic brullity
at the hands of the clnildren's father - springs from her strong cultural
beliefs about her obligations as mother, even though she was not able to
acttzalize those beliefs with any of her children, due to her own trallma and
neglect.

Id p. 8-
The tratuua Mr. Lopez suffereda thus, began at the hands of his father who was

ttviolent and unpredictzble,'' and whose alcoholic rages and mental illness worsened over

51r. Lopez's childhood. Because M.r. Lopez was in tlconstant darlger'' as a clkild, fearing

for llis own life as well as tlle lives of his mother and brothers, he developed arl

ttanticipatory stress response'' characterized by cdsymptoms of hyperarousal,

hypervigilance: high nnxiety, agitation, guardedness, paranoiaa and sleeping diftkulties.''

1d., p. 4. To this day, Mr. Lopez's lçability to respond appmpriately to emotional stimuliy''

known as affective dysreg-ulationr'' is cgrossly impaired-.-.'' Id., p. 4.

The omnipresent chaos arld dnnger in Mr. Lopez's childhood caused him to

expezience, among other things, çztlight ten-orsn'' a ttcommon symptom in children who are

traumatized..-.'' Id., p. 5. Mr. Lopez's fnmily vividly descdbes Mr. Lopez's suffering as

a child that worsened çtafter a pazticularly brutal beating from ghis fatherq.'' ltis family
found him t:crouched in the comer of 'the kitchen in the rniddle of the night shnking with
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' '
fear. Sammy's mother was the only one who could wake him; once awake, Snmmy btu-st

into tears-'' Id.

Besides living in constant ten'or in his own home, à4.1-. Lopez lived in Ilprofotmd

conditions of neglect and poverty.'' School records docplment both these conditions.

When he wasjust seven years o1d and enrolled in school for the fu'st time, school officials
reveal that Cche suffered from frrquent tooth pain, cavities, repetitive tonsillitis, and ear

infections.'' School persormel and others told Concha that Mr. Lopez needed to be

exnmined by appropriate medical persormel, but lnis mother was too poor and ill-equipped

to obtain the help he needed. 1d., pp. 5-6, 69 .

M.1-. Lopez was described as a sad, fearful, lonely boy with 1ow self-esteem, who,

not surprisingly given llis backwound, mistrusted others. 11 , pp. 55-58. In a desperate

atlempt to control the stress and anxieties he suffered, he developed lfcertain behaviors,

like keeping' his belongings in perfect order.'' Id. R'his behavior, known as obsessive

compulsive spectrum disorder, is consistent with Mr. Lopez's tûattempts to control his

ovelwhelmklg nnxiety seconda!y to his tralpmatic stess.'' .'Without llthese mechnnisms or

his self-medicating'' through paint-sniffmg and alcohol, M1-. Lopez's ttaffective

dysregulation would take over, and llnisl chaotic behavior would ensue.'' Id., p. 58.
When Mr. Lopez was seven years old, he suffered yet another loss. His ten-

month-old sist.er, Gloriaa was borri with a sedous birth defect that required repeated

hospitalizations. M.r. Lopez, his mother and seven brothers believed her birth to be a

miracle and the fnmily's salvage irl the othemise wretched life they lived. But in yet
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another tragedy to befall this family, Gloria died followlg arl lmsuccessful surgezy. M.r.

Lopez?s mother reacted to the loss of her only daughter by falling even deeper into her

already debilitxting depression. As a result, she was even less capable of cazing for her

eight sons. Mr. Lopez's father's reaction was quite different: he abandoned his fnmily

and never returned. Id., pp. 59-60.

Although Mr. Lopez arld.his family never knew what happened to Arcadio, records

show that afler he abandoned his family, he moved to Califomia. There, he worked

sporadically in the agriculture fields, and wms frequently an-ested for Jnlnkenness. He

eventllnlly drnnk himself to death when he was only 56 years old, 9om ltliver failure due

to cirrhosis, lying in a field surrounded by empty beer arld wine botlles.'' fJ., p. 28-29.

Areadio's abandonment of his fnmily had three immediate and direct

consequences. It lefl MT. Lopez and lzis sibllgs unceztain, and thus, nnxious, a.s to

whether his father was tnlly gone from the family, or instead would retbu'n at some

unknown time and continue to beat and terrorize them. lt required Mr. Lopez's oldest

brother, Junior, who was in the 9th grade at the time, to drop out of school so he could

work and care for M.r. Lopez and llis six other brothers, and it deepened even more his

fnmily's abject poverty an.d hazsh living conditions. f#., pp. 60-61-
Unfortunately, because Junior was still a clnild himself, artd knew only the child-

readng practices of his father to model, Jlmior continued to physically abttse and threaten
'

M.r. Lopez, and lnis other siblings. Id., pp. 62-65. When Mr. Lopez tded to intelwene irl

one particularly ten-ible beating Jllnior was inflicting on their younger brother, Joe, Junior
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turned his anger and fttry on 54r. Lopez, puncpzing hirn repeatedly about the face and head

with llis fists. Apparently realizing that he was doing what his father had done, Jtmior

suddenly stopped the beating, and ran out the door. f#.

But like llis father, Jllnior, too, soon abandoned his mother and yotmger brothers.

He mazrieda moved out of the family house, and rarely had contact with his mother and

brothers. Id.
But before Jlmior left, 54.1.. Lopez's fnmily suffered yet another terrible trallma.

While walking home from the store, Concha was bnztally assaulted and raped. Once she

was releaseda she ran home neazly naked, where 0 . Lopez and some of llis brothers

were. Becatlse the fnmily had no telephone to call for help, Concha went to a neighbor's

house where she was able to contact the police and get a l'ide to a medical facility for

treatment of her injuries. Id., pp. 61-62.
sexual assaults and abuse of loved dnes can oflen be more devastating for ellildren t11= if

they were actually sexually assaulted and abused themselves.'' f#., p. 62.

As Dr. Woods explains, the ltwitnessing of

Shortly after this latest catastophic event, Concha allowed another man to move

into the fnmily home.
dangerous marl. Mso like Arcadio, Peclro provided no financial assistance to the fnmily.

He kept plns in the house arld liked to shoot up the house. He terrorized Mr. Lopez,

beating him up, pointing a gun at him, and t-----n------hreate ing to kill him. Id., pp. 65-67. He

soon began moving in his childzen from another mnrriage. f#.

Pedzo like Arcadio, was an alcoholic and a physically abusive and

Had he investigated Mr. Lopez's social history, M.1-. Sterling also woutd have
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leamed that Mr. Lopez lived irz the poorest of neighborhoods in Southwest Phoenix:

Southwest Phoenix is a racially segregated and violently charged
comrnllnity reserved for the metal recycling industzy, foundries, and
impoverished Latino fnmilies. Even among this impectmious connmpmity,
Sammy's family stood out as being extraordinarily poor.

Id., p. 4. It has long been known that çEgelarly and chronic poverty has the worst effects
on clzild development. Chrorlic poveo is dehllmanizing as it damages parents' capacities

for maimaining any kind of hope.'' Id., pz 36. For M.r. Lopez, his poverty arld the

disadvantages he experienced ttled to inadequate nutition, inadequate housing and

homelessness, inadequate clnild care, higher exposure to environmental toxins, such as the

industrial and gas/diesel pollutnnts that suzrounded their neighborhood, exposttre to

commtmity violence, and lack of access to health care.'' 1d.

one of Concha's homes, it was so cold that the water froze. Id., pp. 58-59.

Records document that at

Mr. Lopez and his fnmily, like other Ctatino fnmilies living in Southwest Phoenix

expedenced pervasive racism and segregation. Poverty, dnzgs, and crime plagued the

comrnpznity and destroyed dreams of a better future.''

resulted in Concha constantly changing residences because she could'ùot pay the rent.

Once Concha was evicted for failure to pay the renta and w1111 nowhere to go, she and her

cllildren moved their belongings and stayed overnight in the neighborhood park- f#., pp.

1d., pj. 35-36. l'lis fnmily's poverty

35-39. A neighbor who knew the Lopez fnmily explained:

Concha and her boys wem her neighbors for many years in the 1960s arld
1970s. Our clnildren were friends with her clnildren and Concha and I were
fdends. 0. neighborhood was notju-st poor, but filled with clnzgs and
crime. We had to work a11 clay to keep food on the table and have a ropf
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over otlr heads. That meant our children were left to the many dangers of
the neighborhood. 1 have expedence with the dangers. Two of my beven
cllildren were in prison for many years. M other son was shot 5.ï1 our
neighborhood. Concha's life was even harder because she did not ha've a
husband to help her.

Ex. 33.
M.r. Lopez's only escape from this pervasive neglect and abuse was the school he

attended. He enjoyed school and worked hard to succeed there. Ex. 3., pp. 68-70. But
his falnily's instability made it difficult for M.r. Lopez to keep up with the other students.

His iLintense fears'' and preoccupation that he, his brothers and mother would not stuwive

the ever-present danger in his home from his father, and then Pedro, as well as the

neighborhood violence and racism where he lived, also surely interfered with lnis success

at school. 'As Dr. Woods explnins:.

The constant mortal ten'or in the Lopez fnmily prevented Smmmy
developing what many of us take for panted: tlle comforting certainty that
the world is a safe and secure place and that caretakers are ready, willing,
and capable of providing us with safety and comfort. Emotions in Sammy's
family were dangerous, erratic and pathologically extreme. Like a11
ollildren, Snmmy and his brothers craved affection from their mother, which
provides the sense of secut'ity needed for normal d4velopment. Sufferirlg,
however, 9om her own severe psychological impairments, Concha could
not provide her sons with the love and attention they so desperately needed.

9om

Id., p. 7. Neurpsychological testing reveals that Mr. Lopez suffers significant brain
.. - .- v

damage that also would have contibuted to his academic failures. But because he was

well-behaved arld well-likeda he was socially promoted to the next grade despite his

inability to ma-ster the class materials. f#., p. 68.

Fnzstrated, bewildered and depressed, Mr. Lopez left school in the rlinth grade.
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Id., p. 9. He soon turned to the same methods of suzvival that his older brothers used to

get through each day: consuming alcohol arld dzugs. He sniffed paint daily) eventllslly

suffering neurological dnmage. 'He was Gthomeless, living irl cars, stying in the

neighborhood park and the local cemeterjr.'' In çfa desperate atlempt to obtain money for

dnzgs,'' he began to rob houses in the neighborhood when the residents were not at home.

Id., p. 7. Xs one of his brothers. explained, ''ldqrinking and tnking drugs was the only
way (weq hlew to bury a11 the bad feelings that were too much for a kid to handle.'' Id., p.

Had Mr. Sterling conducted the investigation he was required to conducta he also

would have discovered that the t:prevalence of alcoholism and dnlg addiction'' in Mr.

Lopez's ftimmediate and çxrtended fnmily is remarkable and widespread. Alcoholism

contlibuted to the chronic and pervasive interpersonal violence, poverty, chaos, and

rejection that characterized ghis) early life an.d potentiated other stressors he faced-'' fJ.,

p. 2p.
lt'laile relationship between chronic exposlzre to katlma, early childhood neglect,

and alcoholism'' is well documented irl M.r. Lopez's imntediate family, and his matemal

relatives. Id., p. 30.
matemal relatives display symptoms of depression, alcoholism, and post t'rallmatic stress

disorder that have signiscantly impaired their ability 'to function....'' Thek intoxication,

like that of M.1-. Lopez, tïis gequently accompnnied by bizan-e changes in their behavior.''

M.r. Lopez's Lofather, mother, many of llis brothers, and nlpmerous

fJ.
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For most of Mr. Lopez's brothers, their alcoholism and/or drtzg addictions have

resulted in legal problems. Mr. Lopez's older brother, Eddie, is an alcoholic wh0 ha.s

been arrested many times for alcohol-related offenses. Ilis brother, Jînarny, too is arl

alcoholic, although he apparently hms avoided any legal rnmifications resulting 9om his

addiction. His brother, Steve, is an alcoholic, who was also addicted to inhaling orgnnic

solvepts. He would srliff paint until he passed out. In 1978, Steve was armsted for n=ed

robbery. Mr. Lopez's brother, Frank, suffers alcohol problems arld has been mested for

drnlnken drivirlg. MT. Lopez's brothers, Joe and George, began drinking when they were

10 years old, and like Mr. Lopez, were heavy drinkers by the time they were teenagers,

when they also began inhaling solvents, paint and glue and gas. Id., pp. 72-76. CtMental

impaicmehts irt the fnmily increased the likelihood of addictive disease, and many family

members attempted to self-medicate with alcohol and dnzgs.'' Id., pp. 32-33.

Had Mr. Sterling conducted this hwestigation, he would have discovered that h4r.

Lopez quicldy becnme addicted to l'nhaling these solvents and t&contirmed to inhale these
-* w

highly toxic substances into his adulthood despite their disastrous consequences.'' Id.,

p.79. Dr. Woods explains:
Tnhalants enter the blood supply within seconds to produce intoxication.
Effects of inhalants can catkse an intoxicating effect resembling alcohol.
'Ihe effects produce a decrease in inhibition, loss of control, mood swings,
violence, speech and coordination problems, hallucinations, and delirblm.
'Fhe recovery time varies from user to user; some can require hours to come
down, others do not come down at all.

Id.
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This new information would have provided the suppol Dr. Bendheim needed to

change his ten>tive diagnosis regarding MT. Lopez's impairments to one that he could

state with a reasonable degree of medical certainty: Mr. Lopez's backgrotmd and history

established relevant mitigating evidence supporting a life sentence. With the information

and records about Mr. Lopez altd llis family that Dr. Bendheirfl did not have, Dr. Woods

concludes'.

Snmmy's friends artd fnmily have documented that he suffers from a
pathological response to alcohol, becomhg unpredictable, irrational,
agitateda and at times psychotic. When Snmmy dzinks, even jlzst a small
amount of alcohol, he quickly and drnmatically changes. Snmmy's
intoxication and addictive disere were the direct consequence of a
devatating acolmulation of risks that shaped his development and
behavior. As a child, Snmmy had to contend with multiple risks: fnmily
mentxl ilhess, abandonment, fnmily addictive and netzrological disease,
poverty, and constant life threatelning danger at home and irl his commllnity.
Each alone constitmed a significant obstacle to healthy development, but in
combination they resulted in devastating mental impairments.

f#., p. 7.

Instead, because he had not conducted the reasonable investigation he was

obligated to conducta Mr. .sterling knew nothing about Mr. Lopez's backrolmd and

social llistory except what he read in the court and pdson documents. Mr. Sterling's own

words to Mr. Lopez's sentencer best illustate llis incompetence and the resulting

rejudice Mr. Lopez suffered: :P
'rhere's nothing societally gsièq redeeming in the defendant's backg-folmd. 1
wish we could a11 argue with lthe prosecutor) on that. Probably can't.

R.T. 8-3-90, p. 27. In fact, as shown here, had he only looked, Mr. Sterling would have
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discovered a far different lzuth:
Genetic heritage ao.d acquired brain damage combined to leave Sammy
. crippling mental impairments. As a pre-adolescent, Snmmy exhibiteb clear
diagnostic signs of acute trallma. This not merely the product of neglect
and mistreatment; it was also the efect of growirlg up in constant fear for
his life and the life of his mother. .The cizronic and hozrific violence Snmmy
suffered, the physical and sexual assaults, he wimessed against lais mother,
and endlessly repeated abandonments and ongoing neglect by llis
attachpent figures left Ssmmy uiterly tmprotected fzom this recipe for
developmental disuter. He has spent llis entire life reaping the tagic seeds
of his childhood.

with

Dr. Woods explains that M.r. Lopez suffers:

impaired cognitive ability to inhibit his behavior once that behavior has
started as well as his inability to efectively weigh and deliberate,
particularly irl a fast changirlg, chaotic environment.

1d., p. 4.

Id., p. 90. His l0w average IQ and tcbrain hnpairment creates a vulnerability to atypical
' ' ' '**** ' WO

dzazg responses.'' f#. I-tis Gcognitive knpnîrments are mnnifested by his inability to

organize. He acts impulsively, hms mental inflexibility (concrete thinking), and

perseverates. (His) inability to orgnnize only augments lnis ovenvhelmirlg kaumatic-

induced stress-'' 1d., p. 91.
As discussed above, this lnitigating evidence and records available to MT. Sterling

had he only conducted a remsonable ilwestigation establishes the prejudice Mr. Lopez
sufered as a result of his counsel's failures. Had he only looked, Mr. Sterling wolzld

have discovered evidence demonstrating valuable mitigating evidence:

Snrnmy long-standing mental .disorder is ch-aractedzed by paranoiw
delusions, confilsion, stkspiciousness, loss of contact with reality and
disordered thinking. Snmmy is cognitively concrete and measures his
interactions with others agninst his delusional belief system that others will
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hnrm lnim. He holds onto this belief regardless of evidence to the' contary.
This disorder affects a1l aspects of his life, including writlen and verbal
communications with others, the safety of meals he is provided, special
meanings of words that only he tmderstands, and strict, but secret, niles that
must be followed in intemersonal relationships. Snmmy displayed signs of a
thought disturbance at times present in llis speech patterns. He
perseverates, displays impoverished speech, and has a limited rarlge of
affect.

f#-, p. 93.
Mr. Sterling fell below the standrd of competent counsel when he ltfailed to

condud an investigation that would have uncovered'' witnesses and records. (Kgmphically

describing'' his tcnightmarish cltildhood....'' Williams v. Taylor, 529 U.S. at 395. Based

orl the information Mr. Sterling knew about 54r. Lopez, çlgnlo reasonable lawyer would
forego exnmination'' of available records about Mr. Lopez arld llis fnrnily members, and

no reasonable lawyer would forego interviewirlg availàble key witnesses who held

valuable iafbrmation about 51r. Lopez's life circumstances, and provide that information

to his expert. f#. Colmsel's Sfdut'y to conduct a. full and complete mitigation investigation

before mnking tactical decisions,'' is tLsancrosanct.'' Earp v. Ornosx 431 F3d 1158 (9tb

Cir. 2005)9 see also Douglas v. Woodford, 316 F.3d 1079, 1088 (9th Cir. 1999)(:tWhen it
comes to the penalty phue of a capital trial, tgijt is imperative that a11 relevant mitigation

information be tmearthed for corlsideration.'''ltinternal citation omited).
Mr. Sterling's en-ors and omissions ttclearly demonstate that tJiaI counsel clid not

fulfill lhisq obligation to conduct a thorough investigation of tlne defendant's backpound.''
Willîams, 529 U.S. at 396. When looking at ttthe totality of the available rnitigation
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evidence,'' both the litlle presented at trial 'and that presented here, there .is a reasonable

probability 'that the result would have been different had counsel performed competently.

1d. (new sentencing required where cotlnsel failed to fulfill obligation to conduct
thorough investigation of the defendant's background because he failed to tmcover and

present mitigating evidencel; Wiggins, 539 U.S. at 530-31 (collnqel's failuze to present
other available mitigating evidence and records about defendant's background prejudiced

defendant where counsel's investigation was limited to a pre-sentence investigation report

and social service records when other records were availablel; Hendricks v. Calderon

864 F.supp. 929, 946 (N.D. Cal. 1994): aff>dHendricks v. Calderon, 70 F.3d 1032 (9th
Cir. 1994)(=the existence of a substantial nmotmt of mitigating evidence that Was not

presented to the jury is one factor relied upon to indicate that the petitiôner was

prejudiced by tzial collnsel's deficient performance.'7).
Mr. Slerling's failure to conduct a thorough investigation was not the result of

some strategic decision not to offer more evidence in mitigation. See, e.g., uv/rfckîczd,

466 U.S. at 673., Wigfns, 539 U. .S. at 521. (N41.. Sterling made clear he provided a1l that

he knew:

As to rnitigation, I think a very import'mt thing must be done before 1 go
into it. At the fzrst trial, and at the flrst sentencing, there wms no mitigation
offered. I'nî sttzck with the trial record in this case, where the defense
offered no witnesses, no testimony. But on remand, we have presented to
the cotu't as much as I carl fmd, so that this couzt lcnows this defendant.

R.T. 8-3-90, p. 18. 'fhis was a1l M.r. Sterling knew because he confmed lnis hvestigation

to the pre-trial and trial records generated in this case. See Fïggjnuç, 539 U.S. at 521-22',



Strîckland, 466 U.S. at 690-91. But even tmder those self-imposed (and plaihly

tmconstittztional) constraints, he committed yet another serious en-or. Mz. Sterling did not '
even provide Dr. Bendheim the readily available trial testimony and interview tzanscripts

of wimesses Pauline Rodriguez arld Yodilia Sabori.22 These were the very records that

Dr. Bendheim needed to bolster his previotks tentative conclusions and opinions about Mz.

Lopez. Resps.zins., Ex. P.And, as discussed above, he also did not intelwiew readily

available key witnesses or obtain readily available impo/ant records about h4.17. Lopez's

backpound and that of his family. See Ex. 3, and attachments thereto. The Sixth

Amendment required more.Williams v. Taylor, 529 U.S. at 395-396.

Because Mr. Sterllg did n0t conduct the investigation he wa.s require to conducta

the sentenger did not hear any of the compelling evidence presented here suppo!'t a life

sentence. As a result, Judge D'Angelo concluded:

Testimony was pfesented on behalf of the Defendant that he possibly
suffered 9om a condition lcnown as (Gpathological intoxication.'' Said
testimony did not tise to any level of medical cel-tainty, but rather was based
upon a tdhypothesis'' or çlspeculation.'' The State presented evidence to
rebut the l'hypothesis'' and tcspeculation,'' and the Cotu't specifically finds
that the Defendant failed to meet lnis burden of proof of establishing this
mitigation factor by a preponderance of the evidence. 'rhus, this mitigation
factor does not exist.

ROA 57, p. 6. Mr. Sterling's enors and omissions had another disastzous result as well:

Judge D'Angelo folmd no other rnitigating circumstances of any kind. f#.

22A.s discussed earlier, 54r. Sterling only provided Dr. Bendheim two additional
documents: a police repol't regarding the allege; but not know to be false, sexu/ assault
of Cecilia Rodriguez, and a presentence report discussing M.r. Lopez's azrest and
conviction for resisting an-est.
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The trial cotui's decision denying relief was contrary to and arl w easonable

application of federal law. Petitioner alleged a colorable claim that counsel's failure to

ilwestigate available mitigating .evidence that if tl'ue entitled him to relief. He alleged that

counsel unreasonably and inexplicably confmed llis hwestigation into rnitigating evidence

to records produced during M.r. Lopez's trial proceedings. In doing so, he failed to obtain

the records and evidence produced here showing, among other impolant fmdings, that 1) ':
Nfr. Lopez and neaily every one of llis family members had a long lnistory of serious

substance abuse, extreme trauma and severe neglect,'' 2) that the ttlife-threaterling'' tralzma
Mr. Lopez suffered Gtdisnzpted lnis nol'mz development'' 3) that Mz. Lopez suffered
depression, intnlsive thoughts and ttlearned to use drugs, alcohol, and orgnnic solvents to

quell thos4 frightening emotions,'' 4) that Mr. Lopez's repeated use of these drugs
changed the stnzctwe of his brain and had a ttdisinhibiting effect'' on lkis behavior, and

increased &this sense of threat and perception,'' 5) that Mr. Lopez had :1a itistory of
. ), ,& 1

irrational behavior dunng periods of intoxication, and 6) that his neurological deficits, .
tincluding impaired cognitive ftmctioning, çkaugmented by bone-and-soul-cruslning t!

'

ibeatings, paranoiaa poverty, neglect,'' atld self-medication are consistent with the tTchaotic 1

event'' of the victim's unforttmate mtu-der. Ex. 3, pp. 91-95. Had M-r. Sterling discovered

these facts, he could have provided them to Dr. Bendheim who doubtlessly would have

reached the snme conclusions as Dr. Woods.Equally important, he could have mswered

the concerns raised by Dr. Dean's testimony.

Bred on these facts and law, Petitioner is entitled to a new sentencing whem the
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evidence that Mr. Sterling could have presented had he ùwestigated can.be in'troduced.

But at tlne very lert, he has pzesented a colorable claim of cotmsel's ineffectiveness in

failing to investigation and presçnt available mitigating evidence, and that counsel's

ineffectiveness prejudiced him. See Wigginh 539 U.S. at 52 1. Comparing the negligible
evidence M.r. Sterling presented at M.1-. Lopez's sentencing tzial with the wealth of

evidencb presented here, the prejudice Mr. Lopez suffered is clear. See, e.g., Williams,

529 U.S. at 368 (prejudice fotmd despite fact that petitioner's other crimes included a

lsbrtztalu a-ssaultgj (0fj an elderly woman gthat leftl her in a vegetative state''l; Landrigan

v. Schriro, -  F.3d - , 2006 WL 549027 (9tb Cir. Mar. 8, zoo6ltcolorable clai.m of
ineffective assistance of counsel found where counsel failed to lmcover t'Landrigan's

tortured fnpily histom'' in capit-al case where defendant had escaped 9om prison where

he was incarcerated for 'Gmurderringj his best friend'' and while in pzison ççbzutally
stabbed a fellow inmatey'' and then traveled to Azizona where he epgaged in consensual

sexual relations with victim and then killed l1im); Earp v. Ornoslci, 431 F.3d 1 158, 1 164
(9th Cir. 2005)(c01orable claim of ineffective rsistance of copmsel found where defezlse
counsel failed to uncover and present records andlor testimony docllmenting histozy of

emotional, psychological and neuzological problems, family llistoz'y of substance abuse

and mental illness, arzd results of nemrlogical and psychiatdc evaluations in case where

defendarlt convicted of raping arld murdezing eighteen-month 0ld clzild).
C. Petitioner Diligently Pursued Relief On This Claim In State Court.

Jn the state postconviction proceedings, h4.1-. Lopez alleged that tz-ial cotmsel's



formance was deficient because, nmong other things, counsel failed tp ttpr'operlyper

marshal al1 of the obviously relevant information'' and Ctprovide the expert w1:1-1 all of the

necessaly information to rendeqa complete diagnosis....'' ROA 138, p. 3. Petitioner's

postconviction cotmsel contacted Dr. Bendheim and provided him some Additional

materials that Mr. Sterling had not provided. The matezials included the trial testhnony

and witness intelwiews of Pauline Rodciguez and Yodilia Sabod. Resps.Arks., Ex. P, pp.

9-10, & Ex. 3. As shown above, the testimony of these wimesses containrd impoztant

mitigating evidence. After reviewing these additional documents, Dr. Bendheim offered

a ccmore cexain diagnosis'': Mr. Lopez was pathologically intoxicated at the time of the

crime. Id., Ex. 3.

Baqed on these facts and law, Petitioner is entitled to a new sentenclg where the

evidence that Mr. Sterling could have presented had he investigatéd can be introduced.

The state court's summaly ruling denying relief is contrary to and an unreasonable

application of clearly est.ablishçi.law. as.discussed-abovem-z: U.S.C. j2254(d)(1) and (2)..<...-vr'' ><>x '
...,A X

--.- . ) (sy availaue hadAs we have shoWn, valuable evidence rnitigating this cnme was, ea
cotmsel only bothered to look. This evidence is the vel'y kind of evidence that supporf.s a

life sentence: seriotls meptal illnesses, trauma and abuse throughout Mr. Lopez's life,

significant cognitive impairments, and sever: alcohol and orgnnic solvent addiction.

Rompilla, 125 S.Ct. at 2468-2469.And, it is evidence that completely changes the

. picture Judge D'Angelo had at trial. 1i, at 2468,' Wiggins, 539 U.S. at 537 (''Had the jury
been able to place Petitioner's excnlciating life lnistozy on the mitigating side of the scale,
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there is a reasonable probability that at least one juror would have stnzck a different

balance-''l.
influenced the (sentencer'sq appraisal of (Mr. Lopez's! culpability.''

'l-his Gltmdiscovered tmitigating evidence taken as a whole, might well have

Rolnpilla, 125 S.Ct.

at 2469. /or all these rerons, counsel's complete failtlre to provide minimally competent
representation prejudiced Petitioner and he is entitled to relief See also, Ainunvorth v.

Woodford, 268 F.3d 868, 874 (9th Cir. 2001) (''even though Ecolmsel) obtained school

records, colpnqel failed to examine (...) employment records, medical records, pdson
records, past probation reports, and militazy records''l; Jermyn v. Horn, 266 F.3d 257, 307

(3d Cir. 2001) (cotpsel ineffective where failed to obtain school records that disclosed

childhood abusel; Carter v. Bell, 218 F.3d 581, 588-89 (6th Cir. 2000) (cotm' sel
ineffective where failed to obtain a release 9om client to view pzison records, arld did not

seek any. other available records regarding the client or his fnnnilyl; Glenn v. Tate, 71 F.3d

1204, 1208 (6th Cir. 1995) (cotmsel heffective where failed to exnmine the client's

school, medical, mental health, or probation recordsl; Baxter v. Thomas, 45 F.3d 1501,

1513 (1 1114 Cir- 1995) (counsel ineffective where failed to request hospital, school, and

child welfare records).
D. Petitioner Is Entitled to an Evidentiary Hearing in This Court

At the very least, Petitioner is entitled to an evidentiary hearing where this

evidence can be presented. In the stxte postconviction proceedings, postconviction

counsel alleged that tI'iaI colmsel's performance was deficient because, among other

things, coplnqel failed to Ecproperly marshal a11 of the obviously relevant information'' an.d
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o '
tûprovide the expert with a11 of the necessary lnformation to render a complete

diagnosis....'' ROA 138, p. 3. Postconviction counsel contacted Dr. Bendheim rd

provided him some additional materials that M.1-. Sterling had not provided. The materials

included the trial testimony and witness htelwiews of Pauline Rodliguez artd Yodilia

Sabori. Resps.Ans., Ex. P, pp. 9-10, & Ex. 3. As shown above, the testimony of these

witnekses contained impoztant rnitigating evidence. After reviewing these additional

documents, Dr. Bendheim offered a Ksmore certain diagnosis:'' h4.1-. Lopez was

pathologically intoxicated at the time of the crime. f#., Ex. 3-

Postconviction cotmsel then requested arl evidentiary hearipg and/or relief at which

he could do arld present what trial colmsel was obligated to do arld present but did not:

(tmarshalg) al1 ... relevanf' arld ltnecessaryinformation'' for the expert ROA 138, p. 3.
Under Arizona law, a Eldefendant is entitled to an evidentiary hearing when he presents a

colorable claim, that is a claim wllich, if defendant's allegations are tnze, might have

changed the outcome.'' State v. Watton, 164 Adz. 323, 328, 793 P.2d 80, 85 (1990).
Petitioner met that showing: he alleged colmqel's failure to conduct a reasonable

investigation to gather a11 the relevant facts and provide them to the expert. He alleged

that he needed to do what coplnsel did not-gather a1l the available relevant and necessazy

information for the expert.
But despite this showing requiring a henring lmder Adzona law, the state

postconviction cotu't summarily deied relief on this claim without a hearing. Without

any kind of analysis, the state couzt concluded that &tcolmsel's performance'' was not
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ineffective, and Petitioner had not shown t:a reronable probability that'' the i'esult would

have been different'' ROA 167. Similarly without any explanationj the state court

concluded that even if M.1-. Sterling had provided additional, relevant information and

materials to Dr. Bendheim that he needed to suppol't his expert opinion, it would not have

made a difference. ROA 167.

Where, as here, petitioner alleges a colorable claim of ineffective assistance of

courisel arld made reronable effozts to develop this claim in the state courts, a hearing is

wazranted. Williams ('zt/ïc/rrp v. Taylor, 120 S.C. 1479, 1494 (2000)(1f a petitioner Cthas
made a reasonable effort'' to develop evidence and claims in state proceedings,

tdj2254(e)(2) will not bar him from developing them irl feder>l couzt'7l. Petitioner did not .
fail to develop this claim, but requested a hearing in the state cotu'ts where these and other

facts supporiing this claim could be discovered and presented.

IL Trial Counsel Was Iueffective for Failing to Challenge Inaccuracies in the
Presentence Report.

Tzial Counsel was also ineffective because he failed tp challenge unadjudicated

crimes presented to the court thzough presentencq repols. The presentence reports

prepazed in 1987 and in 1990 contined references to arrests for crimes which Mr. Lopez

was not charged. ROA 71, ROA 99.

One of the most damaging references was to an alleged sextzal usault incident four

qfter the Holmes homicide. The complainrt in that charge, Cecilia Rodriguez, was

tqtance of * . Lopez with whom he had a consensual sexual relationship. Ms.
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Rockiguez admitted to being with Mr. Lopez on the afternoon when the wssault was

supposed to have occurred.

Nfr. Lopez and Ms. Rotlriguez lçft the party together to get more liquor. Ms. Rodriguez

claimed that on the way to the liquor store, * . Lopez sexually usaulted her. However,

medical experts found no evidence of sexual assault. In fact the state did not press

They were both drinking at a mutual acquaintance's home.

charges against Mr. Lopez because Ms. Rodriguez was not tfcredible.'' Exhibit 4. tndeed,

the sexual assault charge was not supporled by any credible evidence. Nevertheless,

Judge D'Angelo considered this sexml assault in mnking ilis sentencing determination.

Cotmsel not only failed to challenge this evidence, he embraced the evidence as if

it were true. Cotmsel's actions were well below objective standards of reuonableness
and meet the deficient performance prong of Strickland. Mr. Lopez pleaded not guilty to

the crime of frst degree muzder. lndeed, MT. Lopez has no memory of the murder. The

evidence supporting thejury's verdict was circumstantial. It is inconceivable that a
competent collnqel would concede, without conducting any hwestigation of any kinda that

his client had committed a qexual assaultjust days afler the murder.
Mr. Lopez was prejudiced by trial counsel's unprofessional errors. Ihe effect of

this concession was to paint * . Lopez as a monster.Indeed, cotmsel's failure to

investigate opened the door to an extemely damaging and prejudicial argament from the

Prosecutor:

You look at these facts, you look at this man's history. You
look at the fact that fou.r days after he murdered this woman,
he's out there raping another woman. He's threatenîng to kill
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her. Where is there any rnitigation in tllis man's life, eitlwr
past or present or future, that is in arly way socially
redeeming? There is none. No mitigation here. There is
extzeme aggravation.

R.T. 8-30-90, p- 27.

The trialjudge's sllmmazy disrnissal of Mr. Lopez's claim was contrary to and arl

unreasonable application of Strickland. 28 U.S.C. 52254 (d). It was also a!l lmreasonable

application of the 1aw tö the facts presented. 28. U.S.C. j 2254((9. At the very least Mr.
Lopez was entitled to an evidentiary hearing irl state cotu't.

For a11 of the reasons stated above, 541-. Lopez did not fail to develop tilis claim and

he is entitled to an evidentiary headng. Williams v.. Taylor', 28 U.S.C. 52254 (e).
TTl. The Trial Court Violated Mr. Lpez's Eighth and Fourteenth Amendment

Rights By Failing To Consider, Give Effect To, and Weigh Mitigating
Evidence.

($(T)he Eighth and Fourteenth Arnendments require that the sentencer, in a1l but the

.rarest kind of capital case, not be precluded from considering, as a mitigatingfactor, my
aspect of a defendant's character or record . . . that the defendant proffers as a bais for a

sentence less than death.'' Lockett v. Ohio, 438 U.S. 586, 604 (1978) (emphasis in

originall; see Eddings v. Oklahoma, 455 U.S. 104, 1 10 (1982) (snmel; Sldpper v. South

Carolinaz.s'l6 U.S. 1, 4 (1986) (snrne). Even where particular mitigating evidence does

ttnot relate specifically to . . . (the defenflnnt's) culpability for the crime he committed,''
the defendrt is constitmionally entitled to offer such evidence because it might dçselwe

&as a basis for a sentence less than death.''' Sldpper, 476 U.S. at 4-5 (quoting f ockett, 438
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U.S. at 604). In particular, the Supreme Court has recently confirmed that a (Vfendant's

histor.y of cléldhood abuse can have atz especially Cçpowerful'' effect on the juzy's

sentencing deliberations. See J'Ffggfn.ç v. Smith, 123 S. Ct. 2527, 2542-44 (2003).
A corollo  to the Lockett rule is that a sentencer in a capital case may not refuse to

consider any relevant mitigation evidence. Hitchcock v. Duggcr, 107 S.Ct 1821, 1824

(1987),' Eddings v. Oklahoma, 102 S.Ct. 869, 876-77 (1982)', Smith v. Mccormick, 9 15

F.2d 1153, 1 167 (9th Ci-r. 1990).
'lhe sentencer . . . may determine the weight to be given relevant rzlitigating
evidence. But git) may not give it no weight by excluding such evidence
from gits) consideration.

Eddinm, 455 U.S. at 1 15-116, l02 S.Ct. at 877. When it is not clear whcther the

sentencer actually considered al1 the mitigation evidence, the appellate court may not

speculate about the sentencer's tbinking, but instead must remand the case to resolve any

nmbiguity. Id. at 119, 102 S.Ct. at 879 (O'connor, 1., concurring). See also, Penr.)z v.

Lynaugh, 109 S.Ct 2934 (1989); Ilitchcock v. Dugger, 481 U.S. 393 (1987). 'A
''znitigating cirolmstance'' is any factor relevant in determining whether to impose a

sentence less tha!l death.

Even though 11-1a1 collnqel failed to tmcover and present the vollpmes of rnitigation

which we present here, there was mitigation evidence in the record that the trial coul't did

not weigh or consider in violation of the Eighth and Fouzteenth Amendments to the

Uaited States Constittztion. Instead, Judée D'Mgelo fotmd that there was no mitigation
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of any kind. ROA 103. The Arizona Supreme Court agreed, arld afi-u-med that fmding.

aate v. Lopez, 175 Ariz. at 417, 857 P.2d at 1271.

In fact, Arizona law precluded the consideration of much of the relevant mitigation

that was present irl the record.The Arizona coul'ts required a capital defendant to prove a

causal nexus between the mitigation proof offered arld the offense before a sentencer may

weigh or consider the evidence. See State v. Stanley, 167 Ariz. 519, 809 P.2d 944 (199. 1).

rl''he trialjudge, of course, is presplmed to have followed the 1aw of the Adzona Supreme

Court. See Bell v. Cone, 543 U.S. 447, 125 S.Ct. 847 (2005). The Arizona Supreme

Court's decision nffirming the tlialjudge's fmding that no mitigation of any kind existed
presllmably followed its own law. ItL T'he Adzona Supreme Court's decision is contrary

to clearly >stablished federal 1aw that the defendant must be allowed to intzoduce, and the

sentencer must consider, LLany aspect ofa defendant 's character or record . . . that the

defendant proffers as a b.asis for a sentence less tllan death.'' Lockett, 438 U.S. at 604.

Tennardv. Dretke 542 U.S. 274, 124 S.Ct. 2562 (2004)(Texas 1aw requiring a showing of

a nexus between the offellse and nnitigation tmcorlstitmional).
A. V tigation Evidence Contained in the Trial Court Record

Here, Mr. Lopez intoduced substarltial evidence of intoxication from alcohol

and/or toxic inhalants at the time of the crime gom a vadety of witnesses. Unrebutled

evidence was subrnitted at Mr. Lopez's capital tdal and sentencing hearing that at the

time of the crime, Mr. Lopez was htmgry, broke and iomeless, that he regularly drnnk

alcohol, smoked marijuana and inh/ed totc substrces, and had a documented history of
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doing so at least as far back as 1975. See, e.g=, R.T. 7-l3-90(p.m.), Exs.. 8 all'd 9,' ROA
99. A number of witnesses also çonfirmed M.r. Lopez's regular use of alcohol and toxic

inhalants. R.T. 7/13/90 (p.m.), E.xs. 6 and l 1,' R.T. 4-21-87, pp. 39-40. Unrebutled expert

testimony establishçd that Mr. Lopez has a 1ow IQ.
Although Mr. Lopez denied substance abuse problems and that he was intoxicated

at the time of the crime, Dr. Otto Bendheim, board celified in neurology and psychiatry,

testified that he did not believe M.r. Lopez's derlials. Dr. Bendheim testified that such

denials Giare vel'y common'' from Ktpeople who have alcohol problems.'' R.T. 7-13-90

(p.m.), Ex. 6. Dr. Robezt Dean, who is not boazd certified in neurology or psychiatly, and
who had not exnmined or spoken to Mr. Lopez, agreed that it is connmon for people to

deny or minimize their use of alcohol, and that such denials are properiy disregarded.

R.T. 7-13-90@.m.), pp. 17-18, 45, 47. Dr. Dean also testified that a person will not lcnow
if he suffers from pathological intoxication because he will have no memory of the event

including any criminal conduct commitled. For that reason, expez'ts must rely on reports

of others who witnessed the person's behavior. f#. àt 43-44.

Wimesses descdbed Mr. Lopez as ttshy'' Ltmild and meek '' CC uiet '' and Ctreal, , q. ,

nice'' when he is not under tlae influence of intoxicants. R.T. 7-13-90 (p.m.), Exs. 6 and
WiGesses who were with Mr. Lopez shoztly before the crime testified that he had

been drinking, but then lefl the area where they had been tnlking for four or five minutes

to get tllnigh.'' When Mr. Lopez returneda ltmajor changes'' had taken place in him from

the way he wu only a few moments before. Mr. Lopez was çûshaking,'' acting ttmat''
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couldn't t'stand still,'' was staggering, needing to hold onto a pole to stand up' against the

wall and iifalling down-t'
others described Mr. Lopez as Gtnot himself '' tidifferent'' ttloaded on something,'' and

t&angry.'' 1d., pp. 83-84, 87.

R-T. 4-21-87, pp. 73-78-, R.T. 7-13-90 @.m.), Ex. 10. Still

Bued on these facts, Dr. Bendheim testified that the homicide was attributable to

Mr. Lopez's intoxicated st.ate at the time of the crime, and * . Lopez's lmusual reactiqns

to intoxicants in which he displayed criminal conduct, llincluding assaultiveness when

tmder the influence.'' RUT. 7-13-90 (p.m.), Ex. 6. Dr. Bendheim also testified that as a
result of this intoxication, wlnich he described as tçpathological intoxication,'' Mr. Lopez's

capacity to lmderstand the consequences of lnis behavior was diminished, arld that had Mr.

Lopez not been in tl'iis st.ate, the hornicide would not have occ= ed. f#.

Although Dr. Dean disagreed that Mz. Lopez suffered from pathological

intoxication, he testithd that Mz. Lopez's actions were consistent with someone who was

intoxicated. R.T. 7-13-90 (P.M.), p. 34. This testimony supporied an intoxication

instruction to thejury. Dr. Dean also testified that he believed paint sriiffmg and other
toxic inhalant.s would cause responses sirnilar to those catlsed by pathological

intoxication. Id., p. 46.

The record also showed that Mr. Lopez came 9om a poor, dysftmctional fnmily

who suffered severe problems and financial hardsilips that were exacerbated by his

father's abandonment of Mz. Lopez, his seven brothers and his mother when Mr. Lopez

was a yolmg boy. R.T. 7-13-90 @.m.), Ex. 8. 541-. Lopez completed only the tenth grade,
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and has only a six'th grade reading level. ROA 99. Several of 0 . Lopey's br'others have

substance abuse problems, atnd have been imprisoneda including one brother for a serious

assault and two brothers for a hpmicide. See, e.g., R.T. 7-13-90 (p.m.), Ex. 8', State v.
f opez, 158 Ariz. 258, 762 P.2d 545 (1988); State v. f opez, 153 Ariz. 285, 736 P.2d 369

(1987). The trialjudge was well aware of tllis dysfunctional family with a ltistory of
substance abuse problems, as he had previously presided over the homicide trie.l of Mr..

Lopez's yolmger brother, George, and sentenced hùn to death, arld accepted the guilty

plea of Mr. Lopez's brother, Jose, who received a stipulated life sentence. State v. Lopez,

158 Aziz. at 260, 762 P.2d at 547.
Mr. Lopez also presented mitigating evidence that he exhibited L&exemplary''

behavior during his recent incarceration.

encotmtered difficulties initially adjusthg to prison, as prisoners typically do, lais
behavior changed and at the time of his resentencing, Mr. Lopez was described as a

R..T. 7-13-90(p.m.)a p. 57. Although h4.1:. Lopez

ûçmodel prisoner-'' Id.
B. The.Trial Judge's Failure to Consider Mitigation.

Notwithstanding that M.r. Lopez's mitigation evidence showed a nllmber of reasons

why he should not die, Judge D'M gelo apparently failed to consider and clearly failed to

weigh this evidence as either stattztory or nonstatutozy rnitigating evidence. Judge

D'Angelo concluded the evidence that Mr. Lopez sufered from pathological intoxication

did not support the statutozy mitigating circtunstance that Mr. Lopez's capacity to

appreciate the wrongfulness of lnis conduct or to corlfonn lnis conduct tq the requirements

52

52



of the law was impaireda 9u3-90 Special Verdict p. 6, and that Mr. Lopçz's g' ood

behavior during incarceration was not established. 1d., p. 7.

nothing, however, about the remaining rnitigating evidence presented (including the
lmrebuttèd testimony that Mr. Lopez wms intoxicated at the time of the crime and came

Judge D'M gelo said

from a dysfllnctional fnmily with a ltistory of substance abuse problems), as either
statutoty or nonstatutory mitigating factors, and conducted no weighing of the sole

aggravating factor against any of this mitigating evidence. Id., pp. 8-9.

I'he stzte appellate court did not cure these constitmional violations, but either

repeated or compolmded them. It concluded that Nfr. Lopez had not proven intoxication

or pathological intoxication, either as statrtory or nonstatutory rnitigating factors. It said

nothing, however, about the tmrebutted evidence that * . Lopez was intoxicated at the

time of the crime, or any of the other record mitigation evidence. State v. Lopez, 175

Ariz. at 414, 857 P.2d at 1268. It affirmed Judge D'Angelo's rejection of good conduct

dtzring hcarceration. 1d., 175 Ariz. at 417, 857 P.2d at 1271.

C. Arizona Law Unconstitutionally Restricts the Sentencer's
Consideration of Relevant Mitigation Evidence.

It is clear that the trialjudge did not consider this rnitigation becare Adzona 1aw
prohibited the Court from considering the evidence without also establishing a causal

nextls. The Arizona Supreme Court failure to see the error was contary to and an

unre%onable application of clearly established federal 1aw as Miculated in L ockett v.

Ohio, Eddings v. Oklahoma, Hitchcock v.Dugger, and their progeny. Tennard v. Dretke,
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542 U.S. at 285, 124 S.Ct. at 2570-2571.

Like the Texas nlle at issue in Tennard, the Arizona nexus rule is firmly rooted in
' . .

the Adzona Supreme Court's jtuisprudence. The following discussion outlines just two
areas of mitigation, both of wlkich are relevartt to Mr. Lopez's case, where the Azizona

Supreme Couz't has refused to consider or give effect to mitigation proof ab7ent a showing

of a connection between the proffered evidence and the crime.

1. Abused childhood.

In State v. Jackson, 186 Adz. 20, 918 P.2d 1038 (1996), the state couzt wrote,
''(w)e are aware that cllildren who are emotionally and physically abused are adversely
affected to some extent for the rest of their lives. ... But we have never reduced a

defendant's death sentence on such a basis.'' f#., l 86 Ariz. at 31, 91 8 P.2d at 1049. T'he

clear implication âom this statement is that the Arizona cout't has not, and will not,

reduce a death sentence based on arl abusive upbringing, which means that the court will

not fairly consider such evidence as rnitigatipg.

The Arizona Supreme Court's holding irl Jackwn stands in direct contradiction of

United States Supreme Court holdings on this issue. torfhere cari be no doubt that

evidence of a turbulent fnmily lnistory, (and) of beatings by a harsh father ... is particularly

relevant (to mitigationl.'' Eddings v. Oklahoma, 455 U.S. at l 15. 'refendants who
commit criminal acts that are aributable to a disadvantaged background, or to emotional

and mental problems, may be less culpable than defendants who have no such excuse.''
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Calfornia n Brownt 479 U.S. 538, 545 (1987)(O'Connor, J., concuMng). 23 '

In State v. Murray, 184 Ariz. 9, 906 P.2d 542 (1995), the Arizona Supreme Court
reversed the trial court's finding that GQlk.obez't suffered 9om a dysftmctionz childhood'' as

mitigafing, Id., 184 AIV. at 40, 906 P.2d at 573, because it did not Lsimpac,t lnis behavior

in a way that wa.s beyond his control.'' Id. With regard to Roger Muzray, the court

reprises the snme reasolning as hyitln Robert to discotmt the horribly abusive childhood that

Roger M = ay suffered as mitigating. Id., 184 Ariz. at 44, 9O6 P.2d at 577.

In State v. Sharp, 193 Ariz. 414, 973 P.2d 1 171 (1999), 54.r. Shacp presented
testimony of his terribly abusive clzildllood, including evidence that he was Ctsodomized

by at'l older stepbrother from the age of five through thirleen.'' f#., 193 Ariz. at 415, 973

P.2d at 1 182. The com4 rejected this evidence as mitigating because it was ttself-
reported'' by M.r. Sharp and because there was no Ltcausal connection'' betkveen Mr.

Sharp's upbringing and the horaicide. I6L

Irt State v. Walden, 183 Ariz. 595, 905 P.2d 974 (1995), the court held that the fact

23 See algo, Burger v. Kemp, 483 U.S. 776, 789, n.7 (1987)(thereevidence of a defendanfs ''exceptionally llnhappy and unstable clùldhood'' is ''relevant
mitigathg evidence''l; Parker v. Dugger, 498 U.S. 308, 314 (lgglltcapital defendant has
a z'ight to present evidence of a ''difficult childhood, including an abusive, alcoholic
fatherl; Penly v. Lynaugh, 492 U.S. 302, 322 (lg8gltevidence of cllildhood abtzse is
relevant to a capital defendant's ''moral culpability'' andjurors must be allowed to
consider that evidence in assessing plmishmentl; Smith v. Dugger, 758 F.supp. 688, 694
(N.D.FIa. l'ggoltgTanting wl'it of haber corpus and vacating death sentenèe because
capi'tal defendant was precluded from presenting evidence .of ''history of childhood
deprivation'' and ''lack of >dequate parentingffl; Elledge v. State, 6 l 3 So.2d 434, 436 (Fla.
lgg3ltevidence of an abused childhood is a mitigating circumstance that must be given
consideration by the sentencer in a capital cre).

is ''no doubt'' that
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that Mr. Walden was raised in a dysftmctional fnmily was tsnot a mitigating circumstance''

because Mr. Walden Lçdoes not explain how this had an ' g at a11 to do with the rapes

an.d murder.'' Id., 183 Aziz. at 620, 905 P.2d at 999.

Irl State v. Djerf 19l Ariz. 583, 959 P.2d 1274 (1998), the Arizona Supreme Court
held that 541-. Djerf did not prove a difficult fnmily backgrotmd because it was not
''linked'' to the crimes for wllich he was convicted.

In State v. Ross, 180 Ariz. 598, 886 P.2d 1354 (1994), the Arizona Supreme Court
held that Mr. Ross's Ltchildhood backgrotmd of emotionally and physically abusive foster

homes and sexual abuse'' did not constitute a mitigating factor because 'ittlhere is no

indication here that (Mr.) Ross was unable to control his actions because of a difficult

clzildboodl'' 180 Adz. at 607, 886 P.2d at 1363.

In State v. Mann, 188 Ariz. 220, 934 P.2d 784 (1997), the court noted that Mr.
Mnnn presented evidence that his abusive fnrnily backgrolmd zcdirectly contibuted to

(Mr. Mann's) behavior because he lacked fhealthy socialization experiences.''' Id., 188

Atiz. at .231, 934 P.2d at 795. Nonetheless, the Adzona Supreme Court held that Mr.

Mnnn did not GGshow any connection'' between his background and the crimes for wlnich

he was convicted.

In State v. Pandeli, 200 Adz. 365, 26 P.3d 1 136 (Adz.2001), the Arizona Supreme

Cout't agreed that MT. Pandeli was subject to repeated sodomy Ooughout llis childhood,
had a neglectful mother and absent father, attempted stzicide several times, had lenrning

disabilities and llnqound mentz health, was forced to sell lkis body on the stzeets, and had
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a sexual history wrought with violence arld confusion.Although the Adzonà Supreme

Court fotmd Mr. Pandeli's proffered evidence of lzis (Cfnmily and developmental histor/'

and çlmental/emotional health'' qredible, it refased to consider tltis evidence as mitigation

because there was no causal cormection between lnis abysmal childhood and lais

appreciation of the wrongfulness of the conduct or ability to control his conduct. Id., 200

Ariz. at 379-380, 26 P.3d at 1 150-51. The Arizona Supreme Coul't upheld the IJiAI

court's finding that proof of childhood sexual abuse éhd physical abuse does not

constimte nonstatutory mitigation absent a scientifically suppotted causal cozmection. Id.

ln Ttate v. Hoskins, 199 Ariz. 127, 14 P.3d 997 (2000), the Arizona Supreme Couzt
acknowledged that M.r. Hoskins suffered from a horrific childhood, which included such

trallmatic çvents as molestation by his older sibling, statutory rape, beatings, neglect,

suicide atlempts, self-medication with alcohol beginning at age six, and multi-

generational family llistory of alcohol addiction and dnzg abuse. Shocldngly, the Arizona

Supreme Court discotmted this evidence entirely? holding that absent proof of causal

connection, çitlne factual circllmstances of defendarlt's chtldhood, though extremely

difficttlt, do not translate into relevant mitigation of his premeditated crimes.'' Id., 199

Ariz. at 153, 14 P.3d at 1023 tzoooltemphasis added). The Arizona Supreme Court does
not hesitate to make clear i1s preclusion of this evidence'. lTamily dysimction ... ccn be

mitigating only when actual causation is demonstrated between early abuses suffered and

the defendant's subsequent acts. We reaff rm that doctrine here.n Id., 199 Ariz. at 151, 14

P.3d at 1021 (emphasis added).
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The United States Supreme Court does not permit tlle consideration of mitigating

factors to be restricted to only those shown to have caused defendant's actions at the timc

of the crime. Instead, the Court stresses the important and relevant nature of evidence of

childhood abuse, wllich is lmdeniably mitigating. It is constitutional en-or to refuse to

consider evidence of childhood abuse as non-statutory mitigation, even if that evidence

does not provide a legal excuse gom criminal responsibility. Eddings, 455 U.S. at 114. .
., '

Couzts in other jurisdictions have faithfully followed United States Supreme Court's
precedent and determine that evidence of a traumatic upbringing is rnitigating. See

Wright v. Cowan, 149 F.supp.zd 523, 527-38 (C.D.I11.,2001) (traumatic cikildhood is

mitigating); Boyd v. French, l47 F.3d 319, 325 (4S' Cir. 1998) (troubled upbringing
entitled is mitigatingl; Blanco v. State, 706 So.2d 7, 10-1 1 t'Fla. 1997) (impoverished

clnillhood is mitigatingl; State v. Raglin, 699 N.E.2d 482, 497 to11io 1998) (difficult

childhood can be entitled to menningftzl weightl; Guthrie v. State, 689 So.2d 948

(A1a.Cr.App. 1996) (fmding as nonstatmory mitigation that defendant's childhood was
ttnot a1l that it could have been''); Coleman v. State, 741 N.E.2d 697 (Ind. 2000)

(ttdifficult clnilclhood'' was entitled to some mitigating weight), Buttrum v. State, 293

S.E.2d 334 (Ga. 1982)(depdved cllildhood is lnitigating).
2. mstory of Mcohol or Substance Abuse.

In State v. Kayer, 194 Ariz. 423, 984 P.2d 31 (1999), the Arizona Supreme Cotu't
held that the tial court did not el'r in finding that defense did not prove the statutory

raitigator of impaired capacity or the nonstatutory rnitigator of mental impairment. The
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court held tlzat the extensive evidence of Mr. Kayer's alcoholism, substance abuse, and

mental illness did not meet the standard for establishing the mitigating factor that M.r.

Kayer was tmable to appreciate.the wrongflllness of his conduct because Mr. Kayer did

not prove that there was a t'causal link'' between lnis mitigating evidence and Qftlne crime

itself-'' Id., 984 P.2d at 45-46.

In State v. Rienhardt, 199 Ariz. 579, 951 P.2d 454 (1997), the court refused to '
consider the tcsubstantial'' evidence regarding M.r. ltienhardt's histozy of chalg and alcohol

abuse as mitigation, holding that there was ''no evidence connecting (Mr.) Rienhardt's
history to the cyime itself-'' f#., 190 Ariz. at 592, 951 P.2d at 467.

In State v. Medrano, 185 Ariz. 192, 914 P.2d 225 (1996), the Arizona Supreme
Court held thata despite expel't and lay witnesses' testimony regarding the defendant'j long

time dl'ug problem and dnzg use on the rtigpht of the honlicide, the defendant failed to

establish either a statutory or non-statutory mitigathg circumstance. See Jefers v. Lewis,

974 F.2d 1075 (9th Cir. 1992)(af1er court determines that mitigating evidence did not
satisfy statutory rnitigating circplmstance, it must consider whether evidence is sufficient

to be nonstatuto!y rnitigating cirozmntlmce). The cout't also held that the trial judge did
not apply an improper standard in assessing whether the defendant's dnzg use was a

znitigating cizcllmstxnce despite the tzial judge's explicit statement that he personally

rejected drug use as arl ''excuse'' for murder.
In State v. Stanley, 167 Ariz. 519, 530-531, 809 P.2d 944, 955-956 (1991)y the

Adzona Supreme Court held that Mr. Starlley's Gçchrorlic- alcohol and drtzg prpblems'' did
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not constitute a nnitigatiug circumstance because they did not Ctovenvhelm ... lnis ability to

control his physical behavion'' The court specifically noted that Mz. Stanley tthad sought

help'' for his substance abuse addiction.

In State v. Jeyers, 135 Ariz. 404, 43 1, 661 P.2d l 105, 1 l32 (1983), the Arizona
Supreme Court considered Mr. Jeffers ûilong term heroin'' use only to diminish the effect

of Mr. Jeffers' heroin use on the day of the holnicide. 'Fhe cotu't noted that Etevidence

showed that long term heroi!l users like (Mr. Jefers) develop a tolerance to the drug'' and

that Mr. Jeffers Qlhad not used arl excessive nrnount of heroin, by (Mr. Jeffers') standazds,

on the day of the mtlrder.'' 14.

Other cotuts around the courltry, applying the standards entmciated by the United

Stxtes Supreme Cou1t24 have come to a clrnmatically different conclusion than the

Arizona Supreme Cou!'t regarding whether a history of alcohol or substance abuse

constituted a mitigating circumstance. As one court stated, 'roctlmented alcohol and

drtzg problems carl be probative lnitigating evidence. (Mr. Boliek's) long ilistory of drug

abuse was especially crucial at the rnitigation sVge (of llis trial) in light of testimony that

he had been using large amotmts of drugs arld alcohol before and during (the hoznicidel.''

Boliek v. Delo, 912 F.supp. 1199, 1207-1208 (W.D.MO. 1995), rev '# on other grounds,

2411-1 Skipper v. South Carolina, the Court held that it was ''now well established''
that a capital sentencer may ''not be precluded 9om considering, as a rnitigating factor,
arly aspect of the defendant's character or record and any of the circurzzstances of the
offense that the defendrt profers as a basis for a sentence less than deaA'' Skippeç, 476
U..S. at 4, quotlg, Eddings, 455 U.S. at 110; and Lockett, 438 U.S. at 604.
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Boliek v. Bowersox, 96 F.3d 1070 (8th Cir. 1996).See also, Kenley v. Azmontrout, 937

F-2d 1298, 1308 (8th Cir. 1991).In State v. Quisenberry, 401 S.E.2d 632 @.C. 1999),
the Supreme Court of North Carolina held that the defendant's Ctpatlern of dnzg arzd

alcohol abuse extending over a period of approximately eight years'' was relevant

mitigating evidence. 1d., 40l S.E.2d at 634. See also, Scott v. State, 603 So.2d 1275,

1277 (F1a. 1992)C&1ong term dnlg and alcohol abuse'' is a znitigating factorl; an.d State .v.

King, 718 S.W.2d 24 1, 248 (Tertr1. 1986).
3. The Trial Court Unconstitutionally Failed to Weigh and

Consider Relevant Mitigation Evidence.

It is clear from the record and deeply rooted Azizoné law, that the trial judge did
not consider or weigh the mitigation evidence in the record which established Mr.

Lopez's long-standing substance abuse disorder, his impoverished upbringing, his 1ow

1Q, his dysfunctional fnmily, his homelessness, or the neglect of his fnmily, or any of the
other relevant mitigation present irl the record. It is equally clear that the Adzona

Supreme Court's failure to correct this error was the result of their own unconstitutionally

restrictive relevance standards for rnitigation, standard.s wllich fly izl the face of Lockett

and its progeny. The United State Supreme Court has recently reaffirmed that Ltlvjirtually
no lilnits are placed on the relevarlt znitgatirlg evidence a capiVl defendant may intoduce

concerning his ow'n circïlmstarlces.''Tennardv. Dretke, 542 U.S. at 285, 124 S.Ct. at

2570.

Similarly, the Arizona couzts ened in rejecting evidence that Mr. Lopez suffered
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from pathological intozcation. The facts suppozting this diagnosis were unràbutlzd and

proven by a preponderance of the evidence.

Pathological intoxication is a major mental disorder identified as Alcohol

idiosyncratic irltoxication in Diagnostic Statistical Marlual of Mental Disorders (31-d ed.

Rev.) (DSM III-RI. Three criteda must be present before this diagnosis can be iade:
maladaptive behavior changes occturing shortly afler ingesting an amount of alcohol

inqufficient to induce kltox-ication in most people, behavior atypical of the person when

not drinking, and the behavior is not due to arly physical or other mental disorder. DSM

IFI-R at 129.

The evidence presented at h41-. Lopez's capital sentencing hearirlg established these

criteria. Evidence was presented that M.1-. Lopez is shy, rnild and meek when he is sober,

but that he changes dramatically when he is intoxicated or tmder the intluence of toxic

vapors. Evidence also established that Mr. Lopez consllnnes little intoxicating substances

before reacting in this way. Bred On these facts, Dr. Bendheim's diagnosis was proved

by a preponderance of the evidence. Althoug,h Dr. Bendheim did not testify to a

reaonable degree of medical certainty, such testimony was not required to satisfy the

burden of proof. Although Dr. Dean disareed with Dr. Bendheim's diagnosis Of

pathological intoxication, he agreed that ttdescriptions of the subject's behavior wlnile

under tlne influence of alcohol would either conlirm or nonconfirm (sicj the diagnosis.''

R.T. 7-13-90(p.m.), p. 52. Dr. Dean also agreed that wimesses described Mr. Lopez's

personanty as changing substantially when intoxicated. R.T. 7-13-90 @.m.), p. 50.
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The Arizona courts also erred in rejecting evidence that Mr. Lopez suffered gom
intoxication at the time of the crùne, arld that the cdme would not have occurred but for

that intoxicated sGte. This evidence established b0th the stattztory raitigating factor of

significant impairment tmder A.R.S. j13-703(G)(1), and nonstatutory rnitigation.
The evidence was uorebutted that M.r. Lopez was significantly impaired at the time

of the crime. Although Dr. Dean disagreed with Dr. Bendheim's diagnosis of

pathological intoxication, Dr. Dean never disareed with or disputed evidence that Mr.

Lopez was intoxicated at the time of the crime and that the murder was attributable to that

intoxication. Although 0 . Lopez denied intoxication, neither Drs. Bendheim nor Dean

credited that denial. Wimesses who observed * . Lopez shortly before the crinae

described hl-m as Ccnot lnimself '' Lûdifferent,'' G'shaking '' staggering, Ltfallin.g downo'' an.d7 >

llloaded on something.''

'l'he Arizona couzts also erred in rejecting evidence of Mr. Lopez's good behavior
while incarçerated. The evidence that Mr. Lopez's conduct in prison had changed arld

that, at the time of the resentencing, he was a model pdsoner was unrebutled. The

Arizona couz'ts s'lmmarily rejected tllis evidence bred on conduct that occuzred years
before the resentencing. The Adzona cotrts faillzre to corlsider relevant rnitigating

evidence violated * . Lopez's rights tmder the Eighth and Fourteenth Arnendment, and as

a result, M.1-. Lopez's death sentence is tmconstitutional.

Based on these facts arld law, the M zona Supreme Cout't decision is th1.1.6 contrary

to and an unreronable application of clearly esGblished federal law. 28 U.S.C. j
63
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2254(0. It is likewise an uweasonable application of the 1aw to the facts przsented. Id.
1V. Mr. Lopez's Capital Sentence Is Prêdicated on an Unconstitutional

Aggravating Circumstance. -.

'I'he Arizona courts violated Mr. Lopez's l'ights under the Sixth, Eighth, and

FoMeenth Amendments in fmding that the F(6) heinous, cruel and depraved aggravating2

circumstance exists irl lais case and their decision rejecting his claim is contrary to and an

unreronable application of Godj-ey v. Georgia, 446 U.S. 420 (1980)', Maynard v.
Car-right, 486 U.S. 356, 108 S.Ct. 1853 (1988) and their progeny. Further, the Arizona .
coul decision upholding the application of this vagtze and unconstimtional agpavator to

the facts of this qase was an unreasonable application of the facts to the law. fJ., 28

U.S.C. j 2254(d).
'Thete is no doubt that the statmoly language defining the heinous, cnzel and

depraved aggravating ciroprnstance under A.R.S. l3-703(F)(6) at the time of Mr. Lopez's
sentencing trial is lmconstitutionally vag'ue and overbroad on its face. Walton v. Arizona,

497 V.S. 63941990).In this ca-se, the Arizona courts failed to adequately narrow the
liceation of this agravating cirolmstance md as a result, the application agninst theaPP

defendant is unconstitutional. See Arcvc v. Creech, 50f U.S. 463 (1992),' Godj-ey v.

Georgia, 446 U.S. 420 (1980).
Under Arizona law, the question of heinousness or depravity focuses on the merltal

state of the defendant. State v . Gretzler, 135 Ariz. 41, 51, 659 P.2d 1, 10 (1983). Arizona

1aw holds that a crime is heinous or depraved if it meets one of Sve (5) factors miculated
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in State v. Grefzler, 135 Ariz. 42, 659 P.2d 1 (1983). 'Fhe five factors are: 1)' relishing; 2)

gramitous violence; 3) needless mutilation', 4) senselessness and 5) helplessness. Id. Each -
of these factors is meant to be an expression of the defendant's mental state. None of

these five factors ekist in the instant cre.

To suppolt a fmding of cnzelty, the state must prove beyond a reasonable doubt

that the ttvictim consciously experienced physical or mental pain prior to death ... and jhe

defendant knew or should have known that suffering would occur.'' State v. Trostle,

191 Ariz. 4, 951 P.2d, 869, 883 tlggxtemphasis added). Here there was no evidence to
support the finding of cruelty.

The tialjudge did not make specific fmdings with respect to the Gretzler factors

or to tl'ie crtlelty prong. Rather, the judge simply fotmd that under the circumstances of
tlae case, in ilis opinion, the murder was especially heinous, cnlel and depraved. The

Arizona Supreme Court attempted to cure this error by putting its own gloss on the trial

judges fnding. lt held that the murder constituted gratuitolzs violence, senselessness,
helplessness and was cruel. In fact, the evidence does not suppol't the state court's

conclusion.

As a ma'tter of Arizona law, senselessness and helplessness alone are insuf/cient

to support a fmding of heinousness or depravity.Trostle, l 9. 1 Ariz. 4. In tllis cas'e,

neither fmding is supported by the evidence. The Arizona supreme court stetches the

definition of senselessness beyond its constimtional bokmdaries in violation of clearly

establîshed federal law when it fotmd tha.t because the sexual assault could have becn
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accomplished without the homicide, the murder wu senseless. This fmding begs the

tion. If this were to be the law, then every felony mtlrder would be senseles' s becauseques

eve!y felonyy.except murder, can be accomplished without ldlling. As a result, the

aggravating factor would not serve its nanowing function arld the imposition of a death

sentence on this basis is arbitrary and capricious. Godj-ey v. Georgia, 446 U.S. 420,.
Maynard v. Cartwright, 4B6 U.S. 356, 108 S.Ct. 1853.

Likewise there is no evidence that the victim was helpless. To the contrary, the

victim was middle-aged woman of similar size and build to Mr. Lopez. R.T. 7/13/90

(a.m.), Ex. 1. The testimony of Dr- Pllillip Keen establishes that in, fact th.e victim, was
not helpless. Id. at 22, 29-

Finally, there is no evidence of ratuitous violence in tMs case. Dr. Keen testified

that the wounds inflicted were to a lethal pal't of the body. Rather than support a finding

of gratuitous violence, the evidence as to the number of wounds and the weapon used

support the conclusion that the homicide was at'l impulsive act that got out of control due

to a psychotic reaction.

Judge D'M gelo and the Arizona Supreme Court ignored Dr. Keen's testimony as

well as the testimony as to 54r. Lopez's mental state as it relates to this agravator. Judge

D'M gelo did not even undelstand that Dr. Keen's testimony was offered in rebutlal to

the (F)46) aggravator.Insteado he characterized the testimony as being offered as non-
ROA 103. Also, the evidence as to Mr. Lopez's mental statestattztory mitigation.

presented at tdal and resentencing established that MT. Lopez was incapable of forming
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the requisite mental state required for a finding under the (F)(6) aggravator. Mz. Lopez
could not form the intent for the heinotts or depraved prong, nor, could he foresee the

cnzelty of the crime becatlse of lkis severely impaired state of mind. ROA 71., ROA 99,'

R.T. 7-13-90 @m.), Ex. 3,' R.T. 7-13-90 (p.m.), Exs. 6, 8, 9, 10, and l 1.
h/lr. Lopez's sentence is based entirely on the unconstitutional application of this

single agp-avating circlzmstance. The aggravating circumstance is not supporled by the

evidence and the Adzona courts applied an unconstitmionally vague and overbroad

construction of tlus aggravator to this case. Their decision is contrary to and an

pznreasonable application of Godpey, Maynard, and their progeny. Fulher, the Arizona
oourt's decision ilwolves arl urlreasopable application of tlle facts. 28 U.S.C. j 2254 (d).
Accordingly, 51. Lopez's sentence is irz violation of the Sixth, Eighth, and Fouzteenth

Amendments and should be set ride.

For a1l tlaese reasons, Petitioner %ks this Court to grant Petitioner relief on these

claims arld vacate his death sentence, or altematively, to schedule an evidentiary heazing.
Respectftzlly submitted this 6* day of Apzil, 2006.

BY: /s/Kellev J Sen?rv
Kelley J. Henzy

Assistant Federal Public Defender
Denise 1. Young

Attorneys for Petitioner
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Notice of this Filing will be sentby operation of this Couzt's electronic filing system tocounsel for respondent, Ms. Dawn Northup, Esq., 1275 W. Washington, Phoenix, AZ85007-2997 on tlkis the 6* day of April, 2006.

/s/Kellev J Jfcn?w
Colinqel for Petitioner
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JURISDICTIONMZ STATEG NT

Roger Mark Scott (t<scot1'') is an indigent deathrow prisoner in the custody of
the ArizonaDepartment of Corrections. OnMarch 3, 2005, thç United States District

Court for the Distdct of Arizona entered a tinal order denying Scott's petition for a

writ of habeas copus pttrsuant to 28 U.S.C. j 2254. (ER 23.) The disdct court had

jurisdiction over Scott's habeas petition puzsuant to 28 U.S.C. jj 2241 and 2254.

Following the denîal of his motion to alter or amend thejudgment, Scott filed

a timelynotice of appeal on July 1, 2005. (ER 226. ) Tllis Courthasjmisdiction over

this appeal pmsuant to 28 U.S.C. jj 1291, 1651 and 2253. Following appointment

of new counsel, Scott filed a motion forrelief gomjudgmentptlrsuant to Fed. R. Civ.

P. 60(b)(6) on March 12, 2007. (Ek 153.)The district court denied Scott's Rule

601) motion on May 2, 2007. (ER l .) Scott filed a timely notice of appeal âom the

district court's denial of his Rule 60(b)(6) motion on May 22, 2007. (ER 15l .) 'Ihis

Court has judsdiction over this appealpursuant to 28 U.S.C. jj 1291 and 1651. By

order dated July 23, 2007, this Court directed that ççthe district com't. 's denial of the

Rule 601)(6) motion and its denial of the underlying habeas petition will be briefed

in one set of briefs tmder this çase nllmber, 05-99012.1'
. '

STANDARD OFREG W
A.

Tllis Court reviews de novo a district court's denial of habeas relief. Lopez v.



Schriro, 491 F.3d 1029 (9th Cir. 2007); Clabk v. Murphy, 331 F.3d 1062, 1067 (9th

Cir. 2003). lt reviews the district court's factual fndings for clear error. Alcala v.

Wqodford, 334 F.3d 862, 868 (9th Cir. 2003). Claimg alleging ineffective assistance
. . '

of counsel are nnixed questi6ns of 1aw and fact, and are reviewed de novo. Allen v.

Woodford, 366 F.3d 823, 836 (9th Cir. 2004), amended by 395 F.3d 979 (9th Cir.
i005)) Silva v. Woodford, 279 F.3d 825, 835 (9th Cir. 2002).

STATEG NT OF THE ISSUES PRESENTED FOR REVVW

Cert6edlssue

Did the District Court err in rejecting Scott's claim that he
received ineffective assistance of cotmsel at sentencing in
violation of the Sixth Amendment to the United States
Constitmion when llis trial attomey fâiled to present mitigating
evidence concerningthevictim's father'srecommendaéonthathe
be treated leniently by the cotlrt?

1.

Uncert6edltsues
I1. Did the District Court err in concluding that Scott's vadous

claims of ineffective assistance of counsel were procedurally
defaulted?

111. Didthe District Court errinholding (1) that Scott couldnot assert
aconstitutionalrightto the effective assistance ofpost-conviction
cotmsel, or in the alternative, (2) that the gross incompetence of
Scott's statepost-conviction attorney didnot excusehis failure to
exhaust llis various claims of trial and appellate ineffective
assistance of counsel?
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STATEG NT OF THE CASE

Ihis appeal adses 9om the district court's denial of a petition for a writ of

habeas corpus in a capital càse. Scott was sentenced to death by the trial court

following ltis conviction of first-degree murder on an accomplice liability theory. 1

Scott also received a life sentence and a consecutive 22-year sentence for his

convictions for conspiracy to commit ftrst-degree murder . and lddnapping,
l

respectively.

The Arizpna Supreme Court affirmed Scott's convictions and sentences on

direct review. Stqte v. Scott, 8à5

procedure, the state supreme court automatically fled a notiée of post-condction

P.2d 792 (Adz. 1993). Pmsuant to Adzopa

relief on Scott's behalf in the trial court. (Tdal Docket CïTr. Dkt.'' 520.) 'T'he trial
b 1 deztied the three-page, one-issuepost-conWcéonpetiéon filed oncourt su sequent y

Scott's behalf. (ER 73.) The Adzona Supreme Court denied Scott's petition for

review of tllis ruling on October 20, 1997. (ER 70.)

l'fhe United States Supreme Court subsequently held that the Adzona statute
tmder which Scott was sentencedviolatedthe Sixth Amendmentto the Uniied States

a

' 

- '

Constitutionbecause itpermlttedthe trialjudge,rather than thejmy, to fmd facts that
made defendants eligible forthe deathpenalty. RingvArizona, 536U.5. 584 (2002).
Despite the indisputablyuconsémionalnaMe ofhis death sentence,however, Scott
remains under that sentence because of the Supreme Court's refusal to apply Ring
retroactively to d'eath row prisoners whose cases, like Scott's, were already on
collateral review whep Ring was decided. See Schriro v. Summerlin, 542 U.S. 348
(2004).



On July 25, 1997, Scott fled a petition for writ Uf habeap copus ptlrsuant to

28 U.S.C. j 2254.(Distlict Court Docket (f<Dist. Ct. D1d.'') 1.)The disMct court

ultimately dismissed that petition with prejudice on March 3, 2005. (ER 23.) Scott
timely appealed that nzling to tllis Court.

67 Scott fled a motion for relief gomjudgmentpursuant toOn March 12, 20 ,

Fed. R. Civ. P. 6009(6). (ER 153.) Thatmotionwas filedptlrsuant to aFebruary 22,

2007, order of tllis Court, directing the district courtto entertain Scott's Rule 6009(6)

motion. 'rhe district court dehied Scott's Rule 6009(6) motion on May 2, 2007. (ER

Scott filed a timely notice of appeal. (ER 151.)Scott's appeal of the district

court's denial of llis Rule 60(b)(6) motion was subsumed tmdèr the existing appeal
of the denial of his habeas coipus petition.

STATE< NT OF THE FACTS

A. INTRODUCTION

With a likelihood bordeling on near certainty, the tllree judges of the panel to

which this appeal is assigned will be the fmaljurists to review the merits of Scott's
case' before he is executed. The Antiterrorism and Effective Death Penalty Act

' (SCAEDPA''), and the myriad cases attempting to decipher AEDPA'S provisi6ns,
anticipate that tllis Court's role will be a limited one. Under the normal

cirolmstances envisioned by AEDPA'S scheme, this Court is presented with claims

-4-



previously addressed on the merits by the state courts and is charged simply with

assming that those merits decisions do not 1ie in the outer fringe of judicial reason;

namely, that they are not contrary to, nor involye an unreasonable application of,

clearly established federallaw, and that they are not based on an lmreasonable

determination of the facts in light of the evidence presented.AEDPA rests on the

found>tional principles that, except in tare circllmstances, state courts are capable of

protectig the constitutionalrights of criminal defendants, andinthoserare instances

were the state courts.reach unreasonable decisions, the federal courts can remedythe

error through the conscientious use of the writ of habeas corpus.

Scott's case, however,does not fit neatly into the judicial review process
'rhis capital case reaches the Court with only one issuecontemplated by AEDPA.

certified for appeal, and remarkably, that issue is the sole issue addzessed by the

district court on the merits. Scott's case is one in wllich

constitationat error have gone tmaddressed in both state and federal court due to a

critical claims of

lethal 'combination of judicial error and attorney neglect,

inexperience. As Scott demonstrates in the following pages, tllis Court willbe able

indifference and

to remedy some of these' errors simply by propezly applying longstmnding habeas

corpu: doctrines such as exhaustion and fair presentment. Others errors, however,

will mquire the Com't to look at the theoretical tmdepirmings of AEDPA itself to



determine whether the Act's provisions 2- specifcally, its prohibition onrelief for the

ineffectiveness of post-conviction cotmsel - comport with the dictates of the

C onstitution.

B. T> CRM

On December 2, 1989, James Styers shot and ldlled fom-year-old Ckistopher

Milke in the desel't outside of Phoenix. See State v. Styers, 865 P.2d 765, 769 tAriz.

1993). Styers ldlled Chdstdpher attherequest of CMstopher'smother, DebraMilke,

who was Styers' roommate.See State v. Milke , 865 P.2d 779, 782 (Adz. 1993).
Milke had con/dedin Styersher desire to have Christopherkilled, and she and Styers

discussed the plan on several occasions. f#.

Scott's role in Chdstopher's death was morè peripheral. The record is cleaz

that Scott was with Styers the aftemoon he killed Christopher and that he assisted

Styers in attempting to cover up the crime after it occurred. The record is less clear,

however, concerning the degree to wllich Scott was aware of - and was an active

participant in = the plan to murder Cluistopher. Admittedly, some of the confllsion

regarding Scott's role in the cdme stems âom inconsistencies in ltis accotmt of the

events. At all times, except for in comments made to Phoenix police offcers after

eighteen homs of interrogation, Scott has maintained that, although he lœew Milke

and Styers had dscussed killing Christopher, he never believed Styers would in fact



do sok (ER 551-52; ER 507.)

Tounderstandthenatuze of Scott's involvementin CMstopher's death andthe

apparent inconsistencies inbis accotmts of that involvement, it is critical flrstto have

an tmderstanding of Scott llimself. Unfortunately, as will become evident, the trial

judge ip this case lacked tllis critical understanding of the manhe sentenced to death.

C. ScoTT's HISTORY

Scottwas 41 inDecember 1989. Statet. Scott, 865 P.2d792, 795 tAriz. 1993).
An alcoholic, he had been tmetnployed for years and, except for a brief and

tmsuccessful marriage, had resided 'with his mother llis entire life. Id. Emotionally,

socially and economically adrift, Scott led a life limited tn drinking, caring for his

elderly and i11 mother in the small apartment they shared, and spending time with ltis

friend, Jim Styers. Scott had known Styers for more than 20 years, but saw him only

sporadically throughout that time. S.ee Scott, 865 P.2d at 795.(ER 513-14.) He ran
into Styers again in early 1989, having not seenhim for more than five years, and the

two men resumed their friendsbip.(ER 514.) Because Scott neither owned nor had
access to a vehicle, however, lzis contacts with Styers were largely dependant on

Styers' willingness to come to Scott's apartment or to provide llim with a ride. (ER

514.)
A psychologist who conducted a pretdal competency evaluation of Scott later



observedth>t Styers çfwas one of the very fewpeople that Scott had anyldnd of close,

long-lasting relationship with, if he was not llis only friend,'' and he waj very much

.an <çauthorityfigure'' in Scott's life. @R228 atB.1.c.-d.) Ihepsychologist observed
, '

that Scott would have been t<extremely loathe to do anything that might provoke

gsomeone like Styers) to reject or abandon l1im.'' (ER 228 at B.l .b.)

1948 to 1988

Abandonment was not new tenitory for Scott. Born on June 4, 1948, in

Omaha,Nebraska, Scott was the jecond son of Clifford and Wilm; Scott. (ER 471.)
Scott's only other sibling was llis older brother, Dennis, who was institutionalized at

an early age because of mentalretardation.(ER349; ER 573, 574; ER 588.) Scott's

father, an alcoholic, left the fnmily when Scott was five and, five years later, Wilma

movedthe fanlily to Phoenix in the hopes of alleviating Scott's asthma. (ER 349; ER

573; ER 587, 588.)
Although early elementary schoolrecordi demonskate that Scott was initially

an average student, llis acadernic performance continued to decline tmtil he dropped

out of school ilt the tenth grade. (ER 47 1 .) Scott's intellectual abilities may well

have been affected by head injudes he sustained after being struck by > car wlzile in

the seventh grade. (ER 164.) Due, however, to the failttre of Scott's trial, post-
conviction and prior habeas attomeys to develop an adequate record of the



considerable mitigation in Scott's case, more specifc information regarding this:

seridus accident, although ektant, is not part of the record in this appeal.

Although Scott's careerprospects as a high school fopout wouldnecessarily

have been liznited, the reality proved far worse than might have been expected. 1.n

fact, Scott was simplyunable to hold ajob for anymeaningf'ul length of time, and by

1977, he had fallen out of the workforce qntizely. (ER 471.)Thus, although Scott
had worked sporadically as a mechnnic, maintçnance worker, and wallpaper hanger

wllile in lnis twenties, by 1989, he hadbeenunemployedformore than a decade. ('ER

471.)

One explanation for Scott's inability to adapt to adult, societal expectations

naay have been fhecombined effect of head injuries he sustained in a sedes of
automobile and motorcycle accidents. As mentioned above, Scott was stnlck by an

automobile when he was in the seventh grade. Then, in both 1971 and 1972, he was

involved in automobile accidents in which he was rendered tmconscious and, two

years later, he collided with a car while driving llis motorcycle, which again rendered

lzim tmconscious for several nlinutes. (E11 164,. ER 349,' ER 587.)2

There is no question that Scott sustained some éegree of brain damage as a

2Once again, due to failures of Scott's prior attomeys to develop the lnitigation
record in tllis case, more specific irlformatibn regarding these accidents, although
available, is not part of the record on appeal.

-9-



result of these accidents.Scott told llis trial cotmsel in early 1990 that fYe had head

injttries which caused brain shrinkage.''(ER 599) ER 595.)Indeed, a CT scan

performed on Scott in1987, two years before the crime in this case, revealed the

presence of tmusual brain atrophy. (ER 163.) Scottbegan suffeling seizllres in 1983,

for whichhe was prescribed Dilantin. (ER472.) Remarkably, although trial counsel

was aware of both the head injudes and Scott's seizlwes, he failed.to retain an expert
in neuropsychology or netlrology to evaluate Scott to verify the existence of brain

damage. Rather, trial counsel merely asked the cotirt to order a run-of-the-mill

competency evaluation to ascertain Scott's flmental condition.''(ER 599; ER 595.)
See Adz. R. Crim. P. 11.

Finally, additional blame for Scott's failttre to flmction in society lies with his

alcoholism. At one point during the 1970s, Seott was drinking approximately two

fifths of wlliskey daily. (ER 576.)At the time of llis sentencing in 1991, Scott
informedthe writer of hispre-sentencereportthathe hadnothad any diffcultieswith

alcohol in the preceding rline years. (ER 472.) Yet, a witness who saw Scott w1111
Styers sevçral times in the weeks before Christopher's death, testifed that Scott

Efalways had liquor on his breath.'' (ER 555-56.)

1989

Whether Scott's intellecttml and emotional difficulties wère attributable to his

- 10 -



. '
brain inluries, his alcoholism, lzis seizure disorder, or a combination of these factors,

even the grossly rnirtimal record created by Scott's pdor attomeys raises sedous

doubts as to whdher the damagedmanwho rode with Styers out to the desert on the

avmoonof Decemberz, 1989,was alœuwing andwillingparticipantinMilke's and

Styers' plan to ldll Christopher. Denise PickinpaugkDebraMilke's sister,was tfwell

acquainted'' with Scott and thought he was ç<à relatively ddumb' hadividtlal who was

simplynot capable of hurting anyène or developing a conspiracy of tllis natare.'' (ER
469.) Pickinpaughbelieved Ktscott was tsucked into this''' cdme byMilke and Styers

and that he çjust Efollowed along'.'' (ER 469.)
Approximately one weekbefore Styersmtlrdered Chdstopher, he told Scott of

the plan Milke had devised. Scott, 865 P,2d at 795. (ER 518-19.) Scott responded
that Milke, who was then residing with Styers, was <<a very sick person'' and that

Styers should tell her to move out as soon as possible.(ER 520.) He told Styers that

he did not want to he% 9om him again tmtil Milke had mùved out. (ER 521.) The

next day, however, Styers told Scott that he had informed Milke that <fthere was no

way that hc was going to help her in tllis way, arld that if she wanted it, she could do

it herself.'' (ER 521.) During the remainder of his contacts w1t11 Styers that week,

Scott had the impression that Styers had Ktttzrned against'' Milke and that he had told

her to move out. (ER 524, 528.)

- 1 1 -



D. ScOTT's ROLE IN THE CRTM'R

On the moraing of Christopher's mtlrder, Styers told Scott in a telephone

conversation that Milke was packing and that he wanted to get out of the house and

go for a ride. (ER 525.) Styers, accompanied by Chdstopher, picked Scott up in
Dubra Milke's car and the three ran errands, stopping at two drugstores and eating

ltmch at apizzeria. Scott, 865 P.2d at 795. (ER 525.) Following ltmch, Styers began
to drive to the desert northwest of Phoenix. Scott testified at trial that he believed

that he, Styers and Christopher were going to watch gliders at a gliding school they

hadpreviouslyvisited. 1R526-27.) When asked at trialif there hadbeen discussion
that day about ldlling Christopher, Scott responded:

No, everything was just fine between Jim and Chris. From what
1 had seen, he had more or less tarned sotlr towards Debbie and her
thoughts, >nd he was being very good to Chris for approximately three
days beforehand. He had told (Milke) to just move or - I don't believe
exactly what he told me, but any way he moie or less told her to get out,' .according to what he told me.

(ER 528.)

Eventually, as they drove west of Phoçnix, Styers told Scott to take over the

driving. (ER 529.) Scott testifiedthathe continued driving to the gliding schooluntil
told by Styers to pull over,apparently tmder the pretense that Styers needed to

E<relieve himself.'' (ER /29.) Chdstopher accompanied Styers into the desert. (ER



530.) Scott remained sitting in the parked car tmtil he became concemed that,
because the vellicle was sitdng in a dip in the toad, other traffic lnight not be able to

see it. Accordingly, Scott drove the car up and down the road a couple of times,

waiting for Styers. He heard tllree gunshots while he was driving. Scott then saw

Styers standing on the side of the road without Christopher. When Styers qlimbed

into the car, he stated, çtcome on, let's get out of here.I'hat little.bastard will never

bother me again.'' (ER 532.)

As Scott drove, shmned by what had just occ=ed, Styers disposed of the
shells gomllis gtm by throwing them out of the car window. Scott, 865 P.2d at 795.

Then, while he changed his shoes, Styers ins%cted Scott to drive to abusy Phoenix

shopping mall. f#. (ER 534-35.)Once there, Styers placed the gun in the glove
, '

compartment and both men entered the mall. f#. lnside, Styers and Scott separated

and Styers told mall secudty that Christopher was lost somewhere in the buitding.

Scott, 865 P.2d at 795.

Later that afternoon, Styers, accompnnied by a mall employee, saw Scott and
j'

said, ç<Oh, there's one of my neighbors.'' (ER 554.) Approaching Scott Styers Vst
. '

asked llim if he had seen Chdstopher, and then asked him how he had gotten to the

mall. When Scott did not respond, Styers asked, fçWe11, did Plzil bling you domo''

(ER 540.) Under the pretext of looldhg for Chdstopher in the parking lot, Styers and
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Scott returned to Milke's car, where Styers gave Scott llis gun andlAis shoes and told

Scott to dispose of them. Scott, 865 P.2d at 795. (ER 537-38.) Scott threw Styers'

shoes into a planter, but was too ùervous to dispose of the gun. 865 P.2d at 795. (ER

538.) He took a bus back to llis apnrtmentj where he hid Styers' gun in a box in his

closet. Scott, 865 P.2d at 795-96.6

E. SCOTT'S INTERROGATION

Scott spent the evening of December 2nd at home with llis mother, struggling

over the events of the day.(ER 542-43.) Unable to tell llis mother what had

happened, he intended to wait tmtil his motherwent to bed, leave her a note, and then

go to the police station. (ER 542-43.) ln Scott's mind, he (fgured it would be a 1ot

better if ghej went to (the police.j'' (ER 543.) Scot't pretended to go to bed, hoping
that tltis would convince his mother that she too was tired, which would permit Scott

to go to the police station without having to explain the situation to lzis mother. (ER

542-43, 544.)

At approximately 1:00 a.m., however, the police came to Scott. (ER 542.)
Shortly before, Styers had mentioned to the police for the ftrst time after hours of

questioning that Scott had in fact been with him and Christopher at the pizzeria

earfierin the day. (ER560-61.) Inresponse to this new information, thepolice drove

Styers to Scott's apartment.
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ln Styers' presence, aphoenixpolice officer questioned Scott atllis apnrfment.

(ER 562; ER 541-42.) Scott confirmed that he had beén with Styers and CMstopher
that morning. Styers again mentioned $Thi1'' and, in response, Scott told the police

that Pllil was an o1d ltigh school friend with whom, after being dropped off by styers
earlier in the day, he had coincidentally gone to the same shopping mall where Styers

later reported CM stopher nlissing. (ER 542.)
'The police left Scott's apnrtnnnent with Styers, but returned approximately one

hour later and ag4in questioned Scott. (ER 558.) They then transportid llim to the
police station where, over the next 19 hotlrs, he was interrogated by vadous police

detectives. See Scott, 865 P.2d at 796.

Serious questions exist conceming the constitmionality of the interrogation to

which Scott was subjected. Reason would suggest thai a detailed recounting of that

lengthy interrogation(which included, among other things, failing to timely

Mirandize Scott and depriving llim of sleep, food and llij seizure medication) would
be appropriate at this point in the brief.Sadly for Scott, however, those facts would

be irrelevant to the issues aémally before this Court because, remarkably, llis federal

habeas counsel failed to raise any constitmional claimpertaining to the intenogation

in Scott's habeas copus petition, despite the fact that the issue had been fully

exhausted in Scott's direct appeal to the Adzona Supreme Court. Seescott, 865 P.2d
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at 797-98.

With this gaping void in the preservation of Scott's càse, it is sufficient for

purposes of tliis bdef to note that, after many hottrs of interrogation, Scott told the

police that Styershadkilled Chdstopher andhe descdbedMioe'slvolvemenththe

mttrder. He 1ed the police ïo Chiistopher's body, to the shoes Styers had wom, and

to the gtm Styers had used to kill Chdstopher, which was still sitting in the box in

Scott's closet.

F. STATE COURT PROCEDITRAI, HISTORY

Scott Styers and Milke were subsequently indicted for ftrst-degree murder,

conspiracy and lddnapping.3 (ER 601.)Scott pled not guilty to the charges against

ltim and Roland Steinle of theMadcopa Cotmty Public Defender's Office was

appointed as llis attorney. (Tr. Dkt. 33.)

The Plea Of/'cr
'Fhe State offered Scott aplea agreementto second-depee mttrderin exchange

for his' testimony against Styers and Milke. (ER 595-98; ER 235.) Concemed,

however, that Scott's brain injuries and medical condition f&affected llis ability to
understand the nature and consequences of his acts,'' and that these conditions thus

rnightprevent llimfl'omttfn'eelyandvoltmtadly'' accepting theplea, Steinle requested

l
. @ ' '

3Milke and Styers were also charged with child abuse. (ER 601.)
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that the trial court order Scott to receive a competençy evaluat

1 1 of the Arizbna Rules of Crirnihalprocedure. (ER 599; ER 56
agreed to the competency evaluation,

concerns, appazentlypremised on Steinle's assertions, that Scot

but withdrew the pl(

comply with its terms 'tat this time.'' (ER 597-98.)
The Competency Evaluation

The prosecution and Steinle stipulated thatpsychiatristMexanderDon, M.D.,

and psychologistDonald Tatro, PIZ.D., would evaluate Scott's mental condition. (Tr.

Dkt. 127.) 'l'he evaluàtions conductedby Drs. Don and Tatro were expressly limited

to determining Scott's competencyto stand tl-ial, his competencyto enter into a guilty

plea, his çtprobable mentàl condition at the time of offense,'' and the relationship

between Oymental disease or defect to offenses withWllich Scottwas charged. (Tr.

Dkt. 167.)

Inpreparation forhis evaluation of Scott, Dr. Don reWewed Scott's countyjail

medical file and the police reports,including transcripts of some of Scott's

reviçwed nothing in preparation for theintezrogations. (ER 51 1.) Dr. Tatzo

evaluation, Kfotherthan the accotmts Ehel hadread in the newspaper and othermedia.''

(ER 508-09.) Remarkably, Scbtt's attorney, despite knowing of Scott's ltistory of

head injuries and seizures, did not provide any material or information to the two
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doctors. (ER 235-36.) Both doctors concluded that Scott was competent to stand

trial. (ER 580-81; ER 591-92.)

Trial and Sentencing

Withthe second-degree mmderplea offer<th&au bytheprosecution, Scott

proceededto trial in January 1991. 'Fhe court's flrst order of business was to conduct

a voluntariness hearing. The prosecution called two of the six detectives who

interrogated Scott during the many hours he was held at the Phoenix police station.

See Dist. Ct. Dkt. 54, at 32-35. Steinle, in ttun, advised Scott not to testify, called no

Wimesses, and presented no evidence. (ER 566-67.)Not surprisingly, the court

found Scott's statements to be voltmtary and found no violation of Miranda. (ER

563-64.) Clearly, Scott's statements to the police were the sine qua non of the
prosecution's case against Scott, Styers and Milke.lnexplicably, however, Steirtle

. '

presented no meaningful opposition whatsoever to the prosecution's use of these

questionably obtained, but tmquestionably damning, statements.

In the memorandum of 1aw in support of Scott's petition for m'it of habeas

copus, Scott's prior counsel details Steinle's additional failings dudng the guilt

phase of the trial. mist. Ct. Dk4. 54, at 35-36.) nose failings were qonsiderable, but
once again, a detailed recounting of them here would not aid the Court in its

resolution of this appeal because, as is discussed below, the district court fotmd that
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Scott's state post-conviction counsel raised no claimsof guilt-phase ineffective

assistance of cotmsel.4 Accordingly, although Scott's federalhabeas cotmsel alleged

that Steinle provided Scott constitutionally ineffective kssistance of counsel during

tùe guilt phase of his tlial, the distdct court fotmd the claimg to be procedurally

barred. (See Dist. Ct. Dkt. 54 at 35-36; ER 58.)

On February 7, 1991, the jury convicted Scott of a11 counts in the indictment.

(ER 504.) Because the prosecution had predously indicated its intent to seek the

death penalY against Scott the trial court conducted a sentencing henring on April

5, 1991, ptlrsuant to Ariz. Rev. Stat. j 13-703 (1990), fot puToses of determining
agvavating factors and rnitigating circurnstances relevant to .the death sentence.

. #

Steinle did not call a single witness at the hearing. Instead, he subnzitted letters fwm

the sheriff's department, Scott's mother, and Scott's neighbor; a redacted repol't by

Dr. Tako; and a document hand-written by Scott, describing llis life. (ER498-502.)

Ihe State elected to <trelyl) on what occurred dudng the tlial for purposes of

aggravation,'' but did call Dr. Don as a rebuttal wimess to rebut Tatro's report. (ER

497.)
'Fhere can be little doubt that Steinle'p preparation for, and presentation at, the

4lndeed, Scott's frstpost-conviction cotmsel,NealBassett toldthe state court
that he believed Steinle <ddid a superjob in representing Mr. Scott.'' (ER 418.)



znitigation stage of Scott's Malwas grosslyinadequate. For exarnple, despite having

been on notice for more than one year prior to sentencing that Scott had sustained

several head injtuies, that he suffered âom > seizlzre disorder, and that, in Scott's
words, he had çsbrain shrinkage,'' Steinle did not have Scott evaluated by an expert

qualified to assess his condition, nor did he even attempt to obtain then-existing

medical records that would have conGrmed that Scott indeed did suffer 9om brain

akophy.

'l'he version of IheAmerican BarAssociation Guidelinesfor theAppointment

and Pelformance ofcounsel in Death Penalty Cases in effect at the time of Scott's
trial required that defense counsel seek the innmediate assistance of experts in

preparatiön of the defense.The American Bar Association Guidelines for the

Appointment and Pelformance of Counsel in Death Penalty Cases, Guideline
. '

1 1.4.1(D)(7) (1989) (:$1989 ABA Guidelines''l.s Had Steinle exerted even minimal

effort in attemptingto tmcovermitigating evidence concerning Scott's brain injuries,
he would have been able to present the trial court with valuable infprmation relevant

to whether a death sentence was appropdate in Scott's case.

In the Kafkaesque nightmare that is this case, however, the district court

ssteinle's performance should be also be exnmined in light of the 2003 ABA
Guidelines. See, e.g., n.27, infra.
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concluded that Scott is ptecluded âom seeldng federal habeas relief for llis trial

counsel's constitutionally insuffcient performrce at sentencing because lkis state

post-condction counsel presented only one, narrow sentencing-phase claim before

the state comt. Ihat claim is argtledyn/rc, as Scott's solr, certifed issue on appeal.6

Sentencing occurred on April 22, 1991. (ER 98.)Concerning aggravating
factors, the court fotmd beyond a reasonable doubt that Scott committed murder .

(under an accomplice theory) in expectation of receiving a specific sum of money,
that the murder was committed in an especially heinous and depraved mnnner, and

that Scott was an adult and the victim was below tLe age of fifteen. See A.R.S. j 13-

703 (F)(5)(6) and (9) (1990).(ER 129-36; ER 108-14.)
The court folmd the following nlitigating circllmstances: Scott's cèoperation

with police, his conduct while incarcerated and during trial, llis Cfbond of love'' with

ltis mother, andhispsychologicalllistory.; (ER 139-43; ER 114-21.) T1w courtpoted

thattfthereis evidence to suggest that gscot'tq has ahistoryof alcoholabusei''however,

fsçott argues as an uncertified issue, infra at Section 1I, that the district tourt
erred in concluding that he was procedmally barred 9om obtaining fedrral habeas
relief for other instances of Steinle's descient performance. '

. '

7'T'he court observed that tsthere is some nexus between the defendant's
psychological characteristics and his involvement in tlzis scheme'' but that it did <çnot
risge) to the level of the rnitigating circumstance set forth in j 13-703 (G) (1).'' (ER
142-43, 145-46,* ER 120, 123.)
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<cthe evidence fails to establish the necessary link between the condition in question

and gscottj's zole in these events.'' (ER 141; ER 119.) The court concluded that the
naitigating circumqtances were not suffciently substantial to outweigh the three

aggravating factors, and accordingly, it imposed the death sentence for Scott's first-

degree murder convictioh. (ER 146.)

Direct Appeal
.'

h tted with the M zonaPtlrsuant to Arizona law, an automatic appeal was t en

Supreme Court. (ER464.) T'he appeal was assigned to Gan-ett Simpson,.a colleague

of Steinle's at the Office of the Madcopa Cotmty Public Defender. (Direit Appeal

Docket 'IDA D1d.'' 4.) Simpson subsequently moved to withdraw 9om representing

Scott because the offce already represented Debra Milke in her direct appeal. (DA. . '

Dld. 7.) lnterestingly, however, Simpson then liled two supplements to the motion

to wîthdraw, identif/ng at least tlu-ee possible instances of ineffective assistance of

cotmsel on his colleague's part.(ER 459; ER 457.)Given that, under Adzona law,
claims of ineffective assistance of cotmsel are raisedinpost-conWctionproceedings,

not on direct appeal, itis signifcant that Simpson elected to make a record of

Steinle's ineffectiveness before Simpson was replaced by another lawyer. In llis

supplemental pleadings, Simpson noted Steinle's failme to have Scott testify at the

voltmtariness hearing, ltis failtlre to seek suppresjion of the gun seized 9om Scott's



apartment, his failttre to present any mitigation witnesses (a failing that fcdceply

concerned'' Simpson), and llis failm,e to develop and present nlitigation conceming
Christopher's father's belief that Scott shouldnot receive a death sentence. (ER459;
ER 457.)

12 December 1991, the state court appointed Jolm Rood as Scott's appellate

cotmsel. (DA Dkt. 13.)Rood ultimately tiled a brief on Scott's behalf raising

fourteen claims. (DA Dkt. 20.) On December 21, 1993, the Arizona Supreme Court
affinmed Scott's convictions and sentences. Scott, 865 P.2d 792, 795. The snme day,

the supreme court issued separate opinions affrmitlg the death sentences imposed on

Styers and Milke.State v. Styers, 865 P.2d 765; State v. Milke, 865 P.2d 779.

Post-conviction Proceedings

The Adzona Supreme Court fled aNotice of Post-convictionRdief for Scott

in the Mazicopa Cotmty Superior Court on October 24, 1994. ( ER456.) On January
27, 1995, following an almost three-month delay, the superior court appointed Neal

W. Bassett to represent Scott in his post-conviction proceedings. (ER 454.)
On May 3l, 1995, Vthout conducting any investigation, hiring any expert

witnesses,retaining amitigationspecialist orafactùwestigator, or contacting anyone



involved with the case (ER 304),8 Bassett fled a three-page Petition for Post-

sl2 fact, Bassett has adml'tted tmder oath that he:

did riot conduct any investigation extemal to the record such as (a)
speaking with Petitioner's former attomeys, (b) speaking with the

t Petitioner's co-defendants, DebraMilke and James Styers,attorneys or
' . .(c) reviewing any portion of theiz trial records; (d) obtalnlmg and' .reviewing any of the trial exhlbits or other documents not in the record;

(e) interviewing any of the witnesses; pr (9 seeldpg to fmd new or
additional evidence which was not introduced at trial or sentencing.

(ER 304.) These actions are in direct contàvention of the 1989 and 2003 ABA
Guidelines, whichrequire muçh more 9om attomeys irè capital post-conviction
proceedihgs. See IheAmericanBarAssociatiôn Guidelinesfor theAppointment and
Performance of Counsel in Dcath Penalty Cases 10.15.1(C) (2003) (1:2003 ARA
Guidelines'') (f<post-convlction cotmsel should seek to litigate a11 issues, whether or
notpreviouslypresented, thatare arguablymeritodoustmderthe standards applicable
to lligh quality capital defense representation, including challenges to any overly
restddive procedural rules. Counsel should make every professionally appropriate
effort to present issues in a mnnner that will preserve them for subsequentreview.r'l;20
03 .A'RA Guidelines 10.15.1(E) (sçpost-conviction cognsel should fully discharge

the ongoing obligations imposed by these Guidelines, including the obligations to:
1. maintain close contact with the client regarding litigation developments; and 2.
continuallymonitor the client's mental, physical and emotional condition for effects
on the client's legal position; 3. keep tmder contirming review the desirability of
modifyingprior counsel's theory öf the case inlight of subsequent developments; and
4. continue an aggressive investigation of a11 aspects of the case.''),' 1989 ABA
Guidelines 1 1.9.3@) (IEpbstconviction counsel should ipterview the client and
previous counsel if possible, about the case. Counsel should consider conducting a
fu11 ùwestigation of the case, relàting to both $he guilt/innocence and sentencing
phases. Poltconviction cotmsel should obtain and review a complete record of a11
courtproceedings relevant to the case. With the cohsent of the client, postcondction

1 h uld obtain and review al1 pdor cotmsel's ;1es.'')' 1981 ABA GuidelinesCOURSC S 9 ,
1 1.9.3(C) (ttpostconviction cotmsel should seek to present to the appropriate court or
courts a11 arguablymçritorious issues, including challenges to overlyrestrictivenzley
goveming postconvictioh proceedings.'').



Conviction Relief. (ER 451.) 'Ihis petition raised only one claim, arguing that trial
cotmsel failed to argue that the leiency recommendation made by Mark Milke, the

victim's father, constitmed a mitigating circllmstance and thus the sentencing court

failed tù consider that recommendation in imposing sentence on the frst-degree

muzder charge. (ER 451.)The fact section regarding tllis claim consisted of two

sentences (ER 45 1j, and the legal analysis itself was less than two pages long and
dted only one case and one statute.g (ER 451-53.)On Jtme 28, 1995, Bassett hled

a supplement to the petition for post-conviction relief citing two out-of-state cases

sujportinj ltis claim that > victim's recommendation for leniency is a rnitigating
10factor. (ER 449.)
On July 20, 1995, the court received a letter from Scott attempting to remove

Bassett 9om llis case as of Jtme 25, 1995. (ER 447.) According to Scott, Bassett
refusedto answerlkis ldters and failedto followthroughonproMses to contact Scott.

(ER 447.) Scott asked the coutt to assist llim in fmding a new lawyer ççthat will do

his job.'' (ER 447.)

9111 comparison, the State's Opposition to the Petition for Post-condction
kelief, whicharguedthat Scott's sole claimwasprécluded,was seventeenpages long.
(Yr. Dld. 549.)

:
10In the supplement, Bassett noted that the two cases included were given to

him by a lawyer with the Arizona Capital Representation Project. (ER 449.)
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The State responded to the petition for post-conviction relief on August 18,

1995 (Tr. Dkt. 548), and Bassett fled a reply on August 30, 1995. (ER 440.) Ihe

reply was seven pages long. (ER 440-46.)

On November 8, 1995, the court rejected the State's preclusion argument and
scheduled oral argument on the merits of Scott's claim. (Tr. Dkt. 566.) On December
5, 1995, the court received a second letter 9om Scott dated October 12, 1995. (ER
436.) In this letter, Scott asked the Clerk of the Court to provide lzim with the nnme, ' - '

of ltis post-conviction attorney, as Scott had previously informed Bassett tand the

postvconviction court) that Bassett was <I/mED.'' (Ek. 436.) Scott ftirther stated:

tçitvack of dilligence' is the way to decribe I'Neal W. Basset4.'''ll (ER 436.) 'The text
of tllis lettrr compels the inference that Scott had not communicated with Bassett

since at least Jtme 25, 1995 (the date of Scott's previous letter), some five-and-a-half

months prior, and that Scott was tmawaze that Bassett had not raised Scott's actions

in ttfiring'' ltim with the court or that the court had not acted on Scott's request for a

new attorney. (ER 436.)

When the oral a'rgument was held on December 7, 1995, Bassett revealed lnis

lack of Howledge about the cases of Scott's co-defendants, as well as his complete

llrfhroughout tlzis brietl Scott's letters are qupted exactly as written. A11
misspellings exist in the original letters.
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lack of preparation when the court asked llimwhat, if anytlling, MarkMilke had said

when Debra Milke or James Styers was sentenced. (ER 41 1.) Bassett stated:
X11 l %ow about those cases, Judge, is that whenhe spoke at Mr. Scott's
sentencing, he said that - - he requested fhat of the other two people and
fhey had gotten it and that was suflcient for him and he didn't think it
was necessary. 1 don't lœow what he said at the other two cases, other
than he requested death for the people.

(ER 41 1.) In addition, despite the fact that the State's preclusion argument had been
raised in its opposition to the petition for post-conviction relief filed some fou.r

months earlier (Tr. Dld. 548), when the subject arose dllring oral argument, Bassett
stated that he was not <<really up to speed in tllis preclusion argument,'' blaming his

lack of preparation on a rnissed fax 9om the State.lz (ER 417.)The court took the

'issue under advisement at the end pf the yrgument, and also gave Bassett a further

opportunity to respond to the State's renewed preclusion argument.l3 (ER 427-28.)
On January 19, 1996, the cottrt.nlled that Scott's sole .claim was properly

before the court. (ER 431.) On that same date, the Clerk of the Court received a

second letter 9om Scott dated December 12, 1995.(ER 430.) In that letter, Scott

lzln.reality, the f'nlissed fu'' was simply the State's motion to reconsider the
court's preclusion nlling of November 8, 1995. (Tr. Dltt. 572.) rfhis motion was not
substantially different 9om the arguments contained in the Opposition to the Petition
for Post-conviction Relief. (Tr. Dld. 548.)

13Bassett filed the response, which consisted of approximately two pages of
argument, on December 14, 1995. (ER 432.)

- 27 -



mentionsreceiving aleiter gomthe CterksentNovember 6, 1995, informinghimthat

Bassett would be arguing Scott's post-condction claim on December 7, 1995. (ER
. '

430.) Scott had apparently still not received any communication 9om Bassett and
informed the Clerk, ttMyproblem is that mylawyerwont visit or wright so i have had

to ask you what was going on in my case befor & now i have to ask you againl'' (ER

430.) Scott also askrd the Clerk to keep him informed about what was happening in

his case, ayain indicating that Bassett had not been in contact with llim. (ER 430.)

OnMarch 21, 1996, the couztheld an fdinformalconference'' in chambers. (Tr.

Dkt. 595.) Ihis conference was not transcribed, btlt the rninute entry following the
conference afiirmed an evidentiary hearing date of April 16, 1996. (Tr. Dk4. 595.)

On Apdl 8, 1996, the State filed a pre-hearing mçmorandum (Tr. Dk4. 599); Bassett
did not file any memoranda or pleadings qn Scott's behalf.

At the evideniiary henring on April 16, 1996, the court observed that it had

received the State's pre-hearing memorandllm but had not received anything iom

Bassett. In response to the court's inquky regarding the lack of filing, Bassett

responded'.

MR.. bASSETT: No, Judge; as l tmderstand it, we are not going to have
a heazing today.

TFIE COURT: We are not?
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MR. BASSETT: No. There is not going to be any wimesses called by
either side.

(ER400-01.) Bassett furthernoted that, due to arelative's medical issues, he had not

had time to respond to the State's pre-hearing memorandum. (ER 401.) Bassett

proceededto ask the court for i'aweek or two'' to respond to the State's pleading, and

then askedthe court to simplyrule onthepleaegs instead of holding a hearing. (ER

401.) Bassett stated that he did not want to call any wimesses because he was tireal
satisfied with the state of the record as it exists right now'' and because he believed

that it was tfup to the prosecutor to bring in the defense attorneys to show there was

any tactical basis for continuing (sicj to ptlrsue the Defendant's (sic) request for

lerliency.'' (ER 401.)

Following this incredible display of Bassett's fmdamental misunderstanding

of the burden of proof in post-conviction ineffectiveness claims, the court attempted

to follow-up on Bassett's statements.

TH'R COURT: You don't ihink under Stricldand there is > basic> :
showing that the Defense must make before any bttrdeù slzifts?

MR. BASSETT: I've made it by the statements in the presentence
report and the statement the victim's father gave to thr Cotu't.

That's ar prima fascia (sic) showing of ineffective assistance of
cotmsel being able to pursue that and argue that, and that's a11 lneed at
this point. Al1 the prosecutor has to do is show there was some sort of
tactical basis for it and he has failed to do that.
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What l wéuld like to do, Judge, is respond to llis memorandllm in
writing and have the Court rule on it at that time.

(ER 401-02.) X'he State responded to Bassett's argllments by stating:

l would like to clear up that the State has no burden. 'That because this
is apcRproceeding DdMr. Scott's conùctionispresllmedvalid attllis
point, he has a burden of going folward and showing the Strickland
prongs. That * . Steinle acted tmprofessionally and that his failtlre to
argue the plea for leniency as lnitigation would have affected the
outcome of * . Scott's sentencing.

lt is the State's yositioti that llnless M.r. Scott presents the testimony of
Mr. Steinle and shows that he had no recent (sic) basis for arguing Mark
Milke's plea as mitigation, then he has failed of llis proof and that ltis
claim öf ineffective assistance of cotmsel, if that's what h. e determines
it is, that fails and this Court should find in favor of the State.

(ER 402-03.) Despite this cladfication of the burden of proof in post-conkiction
. '

proceedings, Bassett did not reconsider llis statement that the State bore the blzrden

of proof or his decision not to call any witnesses or present any further eddence on

Scott's behalf. Bassett readily agreed with the court's request that he forego filing

a response to the State's pre-healing memorandum in favor of filing proposed

fmdings of fact énd conclusions of lawthat couldnot exceed tenpages,l4 and toldthe

court he had nothing more to present. (ER 404r05.) ln approximately six pages of
tanscdpt, the healing on Scott's sole post-conviction claim was concluded.

'4rrhe court did note that Bassett could include ttbrief argumeni that doesn't
repeat what's been said in previous pleadings.'' (ER 404.)
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Approximately tkee weeks after the hearing, both Bassett and the State filed

theirproposed findings of fact and conclusions of law. (ER 391; ER 382.) Bassett's
pleading contained only one paragraph regarding ltii erroneous argument that the

State bore the burden of proving that Steinle had fdsome conceivable tactical reason

for not arguing the leniency request à.s a nlitigating circumstance.''

Jtme 13, 1996, the court issued a nn. inute entry order disnzissing the ppst-condction
. '

petition.ls (ER 73.)16 Bassett did not 5le a motion for reconsideration of the court's

(ER 387.) On

order. (ER. 367.)

On Jtmè 14, 1996, the nrxt day, the post-conviction court received a copy of

a letter âom Scott to Bassett dated ltme 1 1, 1996. 17(ER 375.) In this lrtter, Scott

stated:

As soon as my Automatic Appeals are exhausted, lplan to invoke Rule

15Whi1e the court fotmd that Mark Milke's leniencyrecommendationwas both
admissible and mitigating, and was not presented to the court as- mitigation atsentencing, the court didnot address the defcientperformance elementof Strickland.
(ER 73-75.) The court also fotmd that Scott had not proven prejudice because the
additional mitigating circumstance would not have changed its previous conclusion
thatthernitigating cirolmstanceswerenot suffciently substantialto call forleniency.
(ER 75.)

. *16 'Scott apparently never received a copy of the order disMssing llis petition
9om Bassett. The record contains three letters 9om Scott asldng the Clerk to send
him a copy. (ER 371; ER 3729 ER 373.)

l7T1ais letter was not filed until July 1, 1996. (ER 375.)
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6.1(c) of the Arizona Rules of Criminal Procedure and Represent, my
S01f. l

This by having the courts withdraw you as counsel, and waiving a11
otherAppeals, andRequesting the courts tomoveto the executionphase
of this case.

Please do not force me to suffer any longer by representing me l've,
made my decision to 1et the suffeling END, thnnk you.

At myrequest, please do not motion the courts, for a reconsideration of
my case, 'Thnnk you.

(ER 375.)

On Jtmç 24, 1996, Bassett filed a motion to withdraw 9om the case, citing

Scott's letter asking to tfmove to the executionphase'' as cguse. (ER 380.) He stated
that Scott had the right to Tepresent himself, and that were it not for Scott's request

that Bassett with/aw, Bassett would be filing the petition for review of the court's

decision in the Arizona Supreme Cotu't.(ER 380.) He informed the court that he
wouldlike to 5le the petition forreview despite Scott's request to endhis appeals, but

also stated that dtlajltematively, this court nzight want to appoint different counsel,

who mightbe able to keep the defendant in a more upbeat state of nlind during these

ost-conviction proceedings.''l' (ER 381.)P

. . '
l8Because the record reflects that Bassett was entirely unresponsive to Scott's

repeated attempts to contact llim and failed to keep Scott even minimally apprised of
the post-conviction proceedings, it seernq likely that altemate cotmsel could hardly
have failed to improve Scott's ttstate of nnind.'' Bassett's actions in tllis regard are in
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appoint a mental health expert to evaluate Scott's competency to waive llis appeals

and proceed to execution, did tlot request a hearing on the voluntariness of Scott's

waiver and did not request an evaluation of whether Scott was competent for

execution.

On Jtme 27, 1996, the court granted Bassett's motion to withdraw without

requesting a response 9om the State, without appointing 'replacement counsel to

represent Scott, without scheduling a hearing on the voltmtariness of Scott's waiver,

and without sua sponte ordering a mental health expert t? evaluate Scott's

competency to waive his appeals. (ER 379.) Yo its credit, the State filed a potion

forreconsideration ofBassett'smotionto withdrawandwas the onlyentityto request

that Scott's competency be evaluated and that a hearing be held on the waiver issue.

direct violation of b0th the 1989
Guidelines 10.15.1 (E) (fipoyt-conviction counsel should fully discharge the ongoing
obligations imposed by these Guidelines, including the obligations to: 1. maintain
close contact wifh the client regarding litigation developments; and 2. continually
monitor the client's mental, physical and emotional condition for effects op the
client's legal positipn . ''); 1989 A'BA Guidelines 1 1.9.5(C) (fEcounsel should
continually monitor the client's mental, physical and emotional condition to

see 2003 A,Aand 2003 ABA Guidelines.

determinewhethrr any deteriorationinthe client's conditionwarrants legal action.'');
see also 2003 ABA Guidelines 10.15.1 cmt. (fcollateral cotmsel has the same
obligation ay trial and appellate counsel to establish a relationship of trust with the
client. But by the time a case reaches this stage, the client will have put his life into
the hands of at least one other lawyer and fotmd himself on death row. Cotmsel
should not be suzprised if the client initially exhibits some hostility and lack of trust,
and must endeavor to overcome these barriers.''l.



(ER 377.) R'he State further requested that the court determine whether Scott was

competent to be executed. (ER 377.)
On July l0, 1996, the com't received upro se motion 9om Scott aslcing that

Bassett be withdzawn 9om his case so Scott could represent himself. (ER 354.) ln
tllis motion, Scott details llis belief that he was suffering cruel and tmusual

ptmishment by being forced to choose llis own form of deathlg and that accordingly

there was no reason for counsel to pmsue llis appeals. (ER 355.) On July 17, 1906,
the court scheduled a second çvformalconference'' onthe State's Gotion, and stayed

its order allowing Bassett to withdraw.zo (ER 374.)

During the informal conference, the tourt scheduled a hearing on Scott's

request to rejresent llimself and appointed Dr. Jolm DiBacço to conduct a

psychological evaluation of Scot1.zl (Tr. Dkt. at 1=2) Pdor to the hearing, the court

received several other letters 9om Scott detailing his.problems with Bassett, asking

lgscott presumably refers to the stattitory change in Arizona maldng lethal
injectionthe methodpf executioninthe state, but allowingprisoners convictedbefore
Novemberz3, 1992, the option of choosing lethal gas if desired. A.R.S. j 13-7041)
(1993).

zoBecause this proceeding was tfinformal '' it was not tanscribed.)

zlr.lvjw court also ordered the Clerk to send Scott a copy of the order denyiùg his
post-conviction petitiop, apparently in response to Scott's repeated requests. (Tr.
Dkt 617 at 2.)
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that ltis appeals be continued andrequesting cancellation of the competencyhearing.

(ER 359; ER 357.)

experiencing at the Department of Corrections and Bassett's refusal to intervene on

One of the letters details the severe medical problemg he was

Scott's behalf. Scott stated:

Mr. Basset't wont answer letter's. Mr. Bassett wont send copys of court
proceedings. Mr. Bassetthas shown ahatered since imethimandwants
no corospondence at a11 with me. . . . l iave tried every thing to get lzim
droped 9om my case that i lmow or can find out but nothing worked.
M.r. Bassett drove me to the extent of wanting to die, rather than be
forced to have llimhandle mylife, and drive me out of mynnind. Please
forget myplea to move to the execution stage, and let me go on with my
appeals.

(ER 357.) The court took no action on Scott's motion or letters.

The headng was held on September 20, 1996. (ER360.) At the healing, Scott
clarified that he did not want to represent llimself; he simply wanted a different

attorney appointed où his behalf. (ER 363.) Rachel Yosha, an attorney with the

Arizona Capital Representation Project, also appeared at the hearing, and after
oonferring with Scott indicated both her willingness to be appointed to the case and

Scott's willingness to accept her appointment.(ER 364, 366.) Over the State's

objection, the court appointedYosha to represent Scott and grantedYoshatlzirtydays

(twithin which to take Eher) next actilm in tllis case.'' (ER 368.)

On October 25, 1996, Yosha filed a Mötion to Vacate Order Den/ng Post-
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ConvictionRelief and aMotion forExtension of Time andLeave to File aMotion for

Rehearing Nunc Pro Tunc and Amended Petition for Pùst-conviction Relief. (ER
341; ER307.) In the first motion, Yosha argued that the court should vacate its order

denying the post-conWction petition and allow Scott to file an amended petition

raising additional claims. (ER 341.)Yosha based tllis argument on Bassett's
ineffective assistance of counsel dtuing the post-conviction proceedings and that the

thio-dayperiod for filing a Petition fèr Review of the court's order denying Scott's

petition had passed during the substimtion-of-cotmsel proceedings. (ER 343, 344.)
In the second motion, Yojha asked the com't to extend the time in which to file

amotionforre-healing and an amendedpetitionforpost-convicéonrelief. (ER307.)
Yosha further discussed Bassett's performance and appended an affidavit from

Bassett in which Bassett verifibd llis failme to take any action beyond reviewing the

record âom trial and èirect appeal. (ER 304./2 Yosha outlined the numerous steps
she had taken in establishing a relationsllip with Scott, reviewing the record, and

interviewihg Bassett and co-defendants' counsel (ER 310-1 1), and included twenty-

three additional claims for post-conviction relief she had identifed just durjng her
brief representation of Scott, noting that more would likely follow as she completed

22W1111e the affidavit attached to tllis pleading was signed, itwas notnotarized.
Yosha filed a notarized version when she received it 9om Bassett some weeks later.
(ER 304.)
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her investigation of the case. (ER 3 11-32.)Finally, Yosha argued that these

additional claims were not precluded and that amendment was supported by good

cause. (ER 332-37.)

'Fhe court ordered the State to respond to Yosha's filings (Tr. Dld. 638), but on
December 13, 1996, it denied all the motions in one lninute entry because the court

believed that it did not have the autiority' to grani any of the relief requested. (ER
:- () j :7 1.) According to the court, the relief requested was contrary to the tm er png

puipose of Rule 32 and inconsistent with its proceduzes.'' (ER 72.)
. '

On January 27, 1997, Yosha filed a Petition for Review in the M zona

Supreme Court along with a Request to Exceed Page Limitation for Petition for

Review.23 (ER 256,. Tr. Dkt. 648) ln tllis petition, Yosha arred both that the court

had incorrectly denied the sole claim raised by Bapsett dudng the post-conviction

proceedings, but also that it erred in deciding that it did not have the authority to re-

open the proceedings and allow Yosha to file an amended petition. (ER 256.)
Accompanying tllisfiling was an appendix containing nèlmerous documents in

' support of Yosha's argtlments, including a copy of the amended petition Yosha had

previouslyattemptedto file inthe superior courtthatraised an additionaltwentpthree

23W1111e the Arizona Supreme Court ujually linlits petitions to twenty pages,
Yosha's initial Petition for Review was forty-eight pages long. (ER 256.)



claims. (See ER 307.)

Subsequently, tile Arizona Supreme Court denied Yosha's request to exceed

the twentppage lilnit for petition forreviéw, andYosha filed a compliantpetition on

March 31, 1997, raising the snme claims as the previous petition. (ER 238.) She
noted that tllis petition was likewise supported by the appendix fled on January 27,

1997, wllich contained the arguments proposed for the amended petition for post-

convictionrelief, and a supplemental appendix filed on March 31, 1997, as well. (ER

238.) I'he State fled an Opposition to the petition for review orl Apzil 22, 1997

tAdz. Sup. Ct. Doc. 2), and Yosha teplied on May 9, 1997.(ER 604.) On October
20, 1997, the Arizona Supreme Court summarilydenied Scott's Petition forReview.

(ER 70.)
G. FEDERAL HAREAS CORPUS PROCEEDUG

1. DISTRICT COURT PROCEEDUGS

Scott fled a pro se petition for writ of habeas corpus in the United States

district court on July 25, 1997. (Dist. Ct. Dkt. 1.) 'rhe court appointed Robert Hirsh

and Carla Ryan as federal habeas cotmsel pursuant to 21 U.S.C. jj 848(q)(4)(B) and
.848(1(8).24 (Dist. Ct. Dkty 2, 8.)On April 28, 1998, Hirsh and Ryan sled an

24H2006 Conless recodified 21 U.S.C. jj 848(6/)1) and 848(6(8) as 187
U.S.C. jj 3599($(2) and 3599($.
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amended pùtition for writ of habeas copus. 25 (Dist. Ct. Dkt. 53, 54.) With one
' 

i ed in the amendeb petition to beexception, the district court fotmd the clairns ra s

procedmally barred because, according to the district court,Scott's state post-

conviction counsel failed to present them to the highest state court. (ER 48.)
On July 13, 2000, Hirsh and Ryan fled a merits brief on the only issue the

district court fotmd preserved for habeas review: trial counsel's.ineffectiveness in

failing to develop andpresent mitigating evidence conceming Christopher's father's

belief that Scott did not Yselve the deàth penalty. 'Fhe district court denied this

remaining claim on March 3, 2005. (ER 23.) lt subsequently g'ranted Scott a

certificate of appealability on this sole issue. (ER 12.)

2. PRPCEEDGGS BEIPORE 'I'HIS COURT

Hirshwithdrew aé Scoû'scoujelsoonaRerthedisdctcoM disMssedscoû's

habeas petition. Oist. Ct. Dkt. 15t, 15l .) On October 31, 2005, Soott's remaining

counsel, Carlalkyan, filedunder sealwith tliis Court an exparte request to withdraw

as counsel. lnthe withdrawal motion, Ryanmaintained, among other things, that she

atld Hirshhadnotprovided Scottwith competentrepresentation inlnis federal habeas

proceedings, resulting in their failme totEraise several exhausted, independent

250n July 26, 1999, cotmsel filed a second amended petition alleging one
additional grotmd for relief. The new claim alleged a Sixth Amendment violation
prernised on Jones v. United States, 526 U.S. 227 (1999).
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constitutional claims.'' (ER 173-74.) She attributed their failings to inexperience.

(ER 173-74.) Ryan requested that the Court remove her 9om the case and appoint

new cotmsel to detemine d<whether tllis appeal should be requested to be held in

abeyance in order to litigate additional exhausted issues in the Distdct Court.'' (ER

175.) This Court grantedRyan's request to withdraw and, onNovember 9, 2005, the
Office of the Federal Public Defender appeared as counsel on Scott's behalf.

On April 14, 2006, tmdersired counsel moved for an extension of timeto file

Scott's opening brief to permit them to have Scott tested for mental retrdation.

Counsel set forth in that motion their good faithbelief that Scott rnighthave aviable

claim for relief ptlrsuant to Atldns v.Virginia, 536 U.S. 304 (2002). This Court
granted Scott's motion on May 12, 2006.

On Seltember 27, 2006, cotmsel informed the Court that testing had revealed

that Scott's overall IQ, although subaverage, did not fall in the range of mental

retardation. Cotmsel requested, however, that the Court stay the briefing schedule

until the district court had ruled on Scott's request for it to entertain llis motion for

relief 9om judgment pursuant to Rule 601)(6) of the Federal Rules of Civil

Procedme. Lsee Dist. Ct. Dkt. 173.) Scott's Rule 6009(6) motion was premised on

the fact that the integrity of his federal habeas proceeding

colpromised by Hirsh's and Ryan's failare and/or inability to provide meaningful

had been grossly
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assistrce in litigating Scott's tonstitutional claims.

This Court grmzted the motion to stay on October 12, 2006.On October 23,

2006, the disHct court declined to entertain Scott's Rule 60(b)(6) motion. (Dist. Ct.

Dkt. 176.) On Februàry 22, 2007, this Court remanded the Rule 60(b)(6) issue to the
disMct court and directed the court to address the motion on the merits. The district

court did so and denied Scott relief. (ER 1.) It also

labillty on the issue. (Dist. Ct. Dld. 19.0.)appea

denied Soott a certifcate of

SUMMARY OF THE ARGY NT

ln llis first claim, Scott argtles that his trial cotmsel, Roland Steinle, provided

Scottwithineffective assistance of couselpursurttosfrfck/cn#v. Washington,466

U.S. 668 (1984), when he failed to dévelop and present readily-available mitigation
eddence to court at sentencing.

l ln the courbordered pre-sentence report, Mark

Milke,thedctim's father,fecommendedleniencyfor Scottonthe fust-degreemmder

charge. Despite lzi: asseoon of having read the repolt Steinle did not develop br

present tltis powerful nzitigation evidence to the court even though reliance on the

pre-sentence report for presentation of znitigation eddence is clearly deficient

performance. In addition, Steinle closed al1 other avenues for the court to leam of the

liniency recomnnendation when he persuaded the coui't not to read the pre-sentence

report itself pdor to determining Scott's sentence on the ftrst-degree murder charge



and prevented Milke âom addressing thecourt tmtil immediately pdor to the

pronotmcement of the special verdict.

As a result of Steinle's failures, the sentencing court was never given the

opportunity to consider Milke's leniency recommendation in rnitigation of Scott's

crime. This existehce of this crucial evidence, which the state court conceded was

rnitigating and nçver presented to the court, undermines confidence in the outcome

of Scott's sentencing proceedings aqd the state court's finding otherwise constitutes

an objectivelyunreasonable application of Strickland. In addition, whenholding that
the evidencç of Milke'sleniency recommendation would not havechanged the

outcome at sentencing,zthe court tmconstitutionally failed to consider the additional

Initigating circumstance of Scott's laçk of prior felony convictions that was held to

be established by the Arizona Supreme Court on appeal. Between the state courtts

application of an incorrect and tmreasonable siandard and its failure to considrr a11
. '

the evidence presented in rnitigation, the outcome of Scott's sentencing proceeding

is not only tmcertain, it is fllndarnentally flawed and Scott is entitled to resentencing

on th: Krst-degree murder charge.

Scot't is likewise entitled to relief on two issues that were not certified by the

district court. 'l'he district court en-oneouslycùncludedthatthe ineffective assistance
. )

of cotmsel claim addressed above was the sole claim that Scott had fairly presented
* .
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and fully exhausted in state court. Ac%owledging that Scott had unsuccessfully

attempted to 5le an amended post-conviciion petition, the distlict court znistakenly

fotmd that the state cotu't had invoked a state procedtlral rule to preclude him 9om

filing the nmended petition and that, as a result, the additional claims Scott hoped to

raise were procedurally barred. (ER 58.) The distriét court also erroneously fotmd
that Scott failed to exhaust the additional claims by presenting thim to the Arizona

Supreme Court in a procedurally appropriate mnnner. (ER 58.)
'I'he state court, 'however, did not clearly and expressly rely on arl established

and regularly applied state procedural nzle when it rejected Scott's attempt to aménd
. . '

llis post-conviction petition. Rather, although the cotu't recognized that it had the
l

authority to perml't a defendant to nnnend a post-conviction petition for good cause
,

it mistakenly believèd that it lacked the inherent authority to vacate its prior order

denying Scott post-coiwiction relief to allow for the amepdment. 'I'he state court's

erroneous bplief that it l>cked the authority to vacate one of its own orders is not a

.ruling prernised oll a state procedural bar and therefore carmot serve as the basis for

procedurally default.Moreover, even if the state cotu't had clearly and exprbssly

inyoked a state procedural rule that precluded a defendant from amending a post-

conviction petition after the cotu't had denied reliet such a rule could not result in

procedural default in this case because, as Scott demonstates in Issue t1, infra, even



if such a l'ule exists in Arizona, it is not consistently applied by the state courts.

Scott is also entitled to relief on llis claim, discussed in tmcertified lssue 111,

infra, that, as an Arizona capital defendant, he has a cognizable constitmional right
to the effective assistance of state post-conviction counsel.As Scott explains, tllis

dght emanates from the Fifth, Sixth, Eighth and FoM eenth Amendments to the

United States Constituéon and that, to the exteùt the AEDPA precludes relief of on

tlzis claim, see 28 U.S.C. j 2254(9, the statme is unconstitutional.

ARGUMENT

Cert@ed Issue

1. SCOWREPEIVEDWEFFECTM ASSISTANCE OFCOUNSEL
AT SENTENCING IN WOLATION OF THE SIXTH
AMENDMENT TO THE UMTED STATES CONSTITUTION
AND THE DISTRICT COURT ERNED IN FINDING
OTM RWISE.

ln both his state and federalpojt-condcéonproceedings, Scott argued thathe

received ineffective assistance of counsel because llis trial cotmsel, Roland Steinle,

failed to present Mark Milke'srecömmendation for leniency as a raitigating

circllmstance forpuposes of Scott's capital sentencing pruceedings.z6 (ER 451,. ER

26As initialmatter, it is important to clarifythat wllile inmost circumstancesW1
today Arizona courts could not consider a victim's sentencing recommendatiop in a
capital case pursuant to 800th v. Maryland, 482 U.S. 496, 508 (1987) (holding that
admission of a Wctim's fanlily members' characterizations and opinions about the
crime, the defendant and/or the appropriate sentence in a capital sentencing
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' 239,. Dist. Ct. Doc. No. 1 12 at 36-40,. Dist. Ct. Doc. No. 129.) 'l'he dfstrict court
determined that this partzof Scott's habeas petition was properly exhaustrd, hadbeen

fairly presented to the state courts and was ripe for.review. (ER 4à.) 'l'he statb court
failed to address the merits of Scott's deficient perfonuance argument, and thus the

district court was requireé to conduct an independent review of 'trial cotmsel's.

actions. (ER 32-33.) 'l'he state court did address the merits of Scott's claim that he

was prejudicedby Steinle's deficientperformance, and accordinélythe districtcourt

roceedingviolates tie Eighth Amendmentllnless that informationis directlyrelated.P
to the circumstances of the crime), overruleà in part on othqr grounds by Payne v.
Tennessee, 501 U.S. 808, 827 (1991) (holding that a state may allow the admission
of evidence regarding the irhpact of the mmder on the victim's fanzilyl; and State v.
Glassel, 1 16 P.3d 1 193, 1215 (Adz. 2005) (holding that the Eighth Amendment
prolzibits consideration of a victim's sentencing recommendation in a capital case
eveù when the Wctim requests leniency), the statements at issue here mquire a
different analysis.

Atthe timeof Scol'spost-condctionproceedhgs, theoizona Supreme Court
had recently clarified the state 1aw regarding a victim's request for leniency in a
capital proceeding (as opposed to a request for inposition of a death sentence) by
holding that a request for leniency by a member of the victim's fnmily in a capital
case must be considered as nzitigation so long as the request is based on the
defendant 's character or the çircumstances ofthe oyense . See, e,g., State v.
Williams, 904 P.2d437, 454 tAriz. 1995) (stating that avictim'srecommendationfor
leniency is onlymitigating if it is directly relatedto th e defendant, llis character or the
circumstances of the offense). 'This position was consistent with the United States
Supreme Court's holding in 800th, and the state court correctly held in Scott's post-
conviction proceedings,that Milke's statements were related to the circumstances of
the crime and the assistance Scott provided dtuing the ihvestigation, and thus were
both admissible and mitigating. (ER 74-75,.)
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evaltlated the reasonableness of the state court's fmding pursuant to Strickland v.

Washington, 466 U. S. 668 (1984). (ER 35-36.)The district court ultimately held

that Stéinle's actiöns were not defcient and that the state court reasonably foundthat

Scott was unable to demonstrate prejudice. (ER 35, 38.) The district court's denial
of this claim was in error because Steinle's peiformance as Scott's counsel was

constitmionally deticient andScot't was prejuiced as a result. 'l'he state post-

conviction court's holding otherwise constituted an umeasonable application of

Strickland and Scott is entitled to relief.

A. SCOTT WAS CONSTITUTIONMULY ENTITLED TO EFFECTM
ASSISTANCE OF COUNSEL DUY G HIS CAPITAL SENTENCING
PROCEEDGGS.

Scott, tllreatened with a loss of life and liberty iù a criminal proceeding, had a

cbnstitmional right to the assistance of cotmsel. See Scott v. Illinois, 440 U.S. 367,

373-74 Lbg-lgjkArgersinger v. Hamlin, 407 U.S. 25, 40 (1972),. Kirby v. Illinois, 406

U.S. 682, 688 (1972); United States v. Wade, 388 U.S. 218, 224-25 (1967); Gideon

v. Wainwright, 372 U.S. 335, 344 (1963),. Powellv. Alabama, 287U!S. 45, 73 (1932).* .

Lnpowell, the Courtrecognizedthat the accusedin a cdnzinalproceeding was entitled

to the fsguiding hand of counsel'' to assist him in preparing and presenting defenses.

287 U.S, at 69. 'l'he United States Supreme Court has made clear that assistance of

cotmsel, if inadequate, does not satisfy the Sixth Amendment's requirepents. See
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Cuyler v. Sullivan, 446 U.S. 335, 344 (1980),* McMann v. Richardson, 397 U.S. 759,

771 (1970);Accccv. Georgia, 350U.S. 85, 89-90 (L955);Johnson v. Zerbst, 304U.S.

458, 462 (193'8); Powell, 287 U.S- at 71. 'lhe failure to provide effective assistance
is a flmdqmental constitmioùal error that undermines. the entire adversadal process.

See Strickland, 466 U.S. at 685-87,* Gideon, 272 U.S. at 343-45,' Johnson, 304 U.S.

at 462-63. The denial of effective assistance threatens not only a defendant's Sixth

and Amendment rights (light to cotmsel and right to a fair triall, but the Eighth

Amendment (right to individualized sentencing) and Fifth and Fourteeflth

Annendment (right to due process) rights are at stake as well.

B. STEWLEPROO EDINEFFECTM ASSISTANCE OF COUNSELWHENM
FG EDTOPMjENTMM VY-AVG MLEMTIGANONEO ENCEAT
SCOTT'S CAPITAL SENTENCUGPROCEEDINGS.

Instrickland, the Court otttlihedlhe standard fordeterminingwhen cotmselhas

provided ineffective assistance.As described by the Court, Z<the benchmark for

judging any claim of ineffectiveness must be whethercounsel's conduct so

tmdermined the proper functioning of the adversarial process that the trial cnnnotbe

relied on as having produced a just result.''Strickland, 466 U.S. at 686. Under

Strickland, cotmsel is ineffective if: (1) ttrepresentation fell below an objective

standard of reasonablenessi'' and (2) f'there is a reasonable probability that, but for

cotmsel's tmprofessional errors, the resultof the proceedingwôuld have been
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different.'' Id. at 669.Effective assistance of colmsel is ultimately concemed with

the fllndamental right to a tair trial, <:a trial whose result is reliable.'' Id. at 687.

Further, as discussed earlier, the American Bar Association (ftABA'')
promulgated a set of guidelines in 1989 that plainly set forth the obligatigns of

defense counsel in death penalty cases.1989 ABA Guidelines. I'hese Guidelines

2003 X:A Guidelines.Recent cases 9om thewere revised atld updated in 2003.

United States Sumeme Court and federal circuit courts of appeals have made clear

that, although the 1989 Guidelines were in place at the time of Scott's trial, Steinle's
Nk

performance should be examined in light of the 2003 Guidelines.z?

27For exnmple, in Wiggins v. Smith, 539 U.S. 510, 524 (2003), the Court cited
and discussed the 1989 ABA Guidelines. Since. Wiggins, other courts and circuits
haverepeatedlyreferenced the AB. A Guidelines, andin several cases have referenced
and analyzed the 2003 ABA Guidelines in cases occurdng long before the 1003
Guidelines were published. See Rompilla v. Beard, 545 U.S. 374, 387 (1005)
(applyjng the 1989 and 2003 ABA Guidelines to assess a lawyer's performance in a
1988 triall; Clark v. Mitchell, 425 F.3d 270, 286 n.5 (6th Cir. 2005) (applWng the
2003 ABA Guidelines to assess a lawyer's performance in a 1984 trialk Canaan v.
McBride, 395 F.3d 376, 384-85 (7th Cir. 2005) (applying 2003 ABA Guidelines to
apsess a lawyer's performance in a 1986 triall; Hamblin v. Mitchell, 354 F.3d 482,
487 n.2 (6th Cir. 2003) (applying the 2003 Guidelines to assess a lawyer's
performance in a 1983 tlzial); Blyap v. Mullin, 335 F.3d 1207, 1238 n.6 (10th Cir.
2003) (appl/ng 2003 Guidelines to assess à. lawyer's performance in a 1994 triall.

ln Florida v. Nixon , 543 U.S. 175, 191 (2004), the Supreme Court twice
referred to the 1003 ABA Guidelines in its decision that capital defense cotmsel's
perform. ance was not ineffective. LnNixon, which went to trial in July 1985, defense
cotmsel adnnitteddefendant's guiltand<<urgedthejtuyto focus onthepenaltyphase.''
543 U.S. at 18 1-82. '1418 Com't cited with approval the 2003 ABA Guidelines in
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The Supreme Courthas recognized the 2003 ABA Guidelines as instructive in

éssessing the reasonableness of attomey representation that occurred as far back as

1985. Id. Accordingly, the2003 Guidelines must be used to ajsehs cotmsel's

oonduct in Soott's case. As laid outbelow, Stei'nle didnot satisfy these standards and

Scott received ineffective assistrce of counsel dttring ltis sentencing.

The inquiry tmder the beficiency prong is ttwhether counsel'q assistance was

reasonable considering a11 the circumstanceso'' Strickland, 466 U.S. at 688.
. '

Performance is deficient when the attorney fails to render the performance of a

reasonably competept attomey. Id. at 687.Although defense cotmsel has broad
o '

discretion when maklng stategic decisions, those decisions must be reasonable and

informed. Id. at 691; see also Correll v. Ryan, 465 F.3d 1006, 1015-16 (9th Cir.

2006) (holding that an Sfuninformed strategy'' is dçno strategy at a11''). Jn tlzis case,
Steinle's representation fell wellbelow the level of a reasonably competent attomey.

1. THE COURT-ORDERED PRE-SENTENCE REPORT CONTAWED
CRUCIAL EVDENCE IN YTIGATION OF SCOTT'S SENTENCE
THAT STEWLE FAILED TO DEW LOP AND 'RESENT TO THE
SENTENCUG COURT.

Although the courbordered pre-sentence repol't contained ctucial facts that

determining that counsel's decision was reasonable. f#. at 191. The Court directly
cited the commentaryto 2003 ABA Guideline 10.9.2 in support of cotmsel's actions.
Id at 191 n.6.
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Steinle shouldhave both further investigazd andpresented to the court in nzitigation,
he failed to do either. Most importantly, several of the Wctim's family members who

knew Scottpersonallyspoke tothepre-sentencerepode terrdrecommended some

form of leniency for Scott on the first-devee murder colmt based on Scott's

cooperation with 1aw enforcement offcials and his assistance in fmding the victim's

body.z' Mark Milke, Christopher's fgther, told the probation offcer that:

(Tqhere is little question in llis rnind that his former wife initiated the
conspiracy to have llis son killed and that codefendant Styers was
equally rèsponsible for causing 1he son's death. Although Mr. Milke
acuowledges Mz. Scott's involvement in tllis matter as an atrocious act,
he does feel that, of the three defendants, Scott should be shown some
leniency, as he did leadpolice to his son's body andwas instrumentalin
solving this case. MT. Milke commented thgt if his son's remains were
never fotmd, this incident wèulé have proven to be an even g'reater
tragedy.

(ER 468.)29 steinle made no attempt to develop tltis information or to enstlre that the

28Mark Milke's statements here are especially notable in that he speciscally
requested imposition of the death penall for both Debra Milke and James Styers
b d upon their respective rol:s in the crime. (ER 383; ER 73.) Scott was the ortlyase
one of the three for whom Milke recommended any form of leniency in sentehcing.

zgAlthough Scott's post-conviction cotmsel failed to include this information
ip Scott's Petition for Post-conviction Reliell Mark Milke was not the 0nl# member
of the victim'sfaYlywhobelieved Scott deservedleniency. 'lnhepre-sentencereport
contsinedinformation about two additionalfalnilymembers of Cluistopherwhomade' 

.statements recomm' endingleniency in sentencing for Scott. Denise Picklnpaugh, the
victim's matemal atmt (and Debra Milke's sister), stated that:

(S)he has become well acquaipted with Roger Scott over the years and
- 50 -



sentencing court was aware of the victilus' belief that Scott should receive some

rneasure of lerdency in sentencùAg. Ilés infornaation Nvas not presented to fhe

sentencing court in anymanner. In faci, Steinle presentedno witness testimony at a11

at the aggravation-rnitigation hearing, instead subnlitting only letters âom the

sheriff's depnrfment, Scott's mother and Scott's neighbor, a redacted version of Dr.

Tato's report, and a hand-miiten description of Scott's 1ife.30 (ER 498-503.)
Steinle's failttre to developand present tllis powerful mitigation evidence

has come to %ow him as a relatively Eçdumb'' individual who was
simply not capable of hurting anyone or of developing a conspiraèy of
tllis nature. 'Ihere is little doubt in her rnl'nd that Mi. Scott was <lsucked
into tllis'' by her sister and Styers, and that Scottjust çtfollowed along.''
She does not feel that Mr. Scott should be subject to the death sentence
in tllis matter. '

, '

(ER 469.)

In addition, Ilse Milke, Christopher's paternalgrandmother, alsorecommended
leniency for Scott stating to the probation officer that ttlallthough she feels that the
defendant shouldreceive a significantperiod of confnementin this matter, she is notrequesting the death sentence because he was instrumental in recovedng her
grandson's body.'' (ER 469.)

30This description of Scott's life was preparedby Scotthimseltl and shouldnot
be construed as the result of any investigation by Steinle into Scott's personal and
falnily.llistory as required by both the 1989 and 2003 ABA Guidelines. Mthough
Stqinle utterly failed to perform any of the required investigation and presentation of
the readily available Mtigation evidence in tltis case, the district court incorrectlyfotmd that claim prrcluded due tp the failttre of Scott's post-conviction cotmsel to
raise it durizfg the post-convictionproceedingsy ('ER 56-60.) See lssue 1I, inh-a.



constituted deficient performance. Stankewitz v. Woodford, 365 F.3d 706, 716, 720

(9th Cir. 2004) (holding that cotmsel's dutyto conduct athoroughinvestigation at the
<( i ,, (jpenalty phase is not discharged merely by presenting some linlited evldencelj an

that çftantalizing indicationsi' in the record should have 1ed cotmsel to investigate

further). ttWhen it comes to the penaltyphâse of a capital trial, tgiqt is imperative that

a1l rdlevant lnitigation information be tmearthed for consideration.''' Douglas v.

Woodford, 316 F.3d 1079, 1088 (9th Cir. 2003) (quoting Caro v. Calderon, l65 F.3d

1223, 1227 (9th Cir. 1999:.
complete presentation of luitigating evidence ever be deemed reasonable, and only

to the extent that a reasonable strategy supports such a presentation. Id. (citirlg

Only after a thorough investigation can a less-than-

Wiggins, 539 U.S. at 527-28 and Stankxitz, 365 F.3d at 719). Despite Steinle's
supposed knowledge that these statements regarding leniency had been madç,31 he

. e
made no effort to further investigate and develop this eddence and he failed to even

mention this evidençe to the sentencing court.'These failtlres were significant, and

d rived Scott of the effective assistance of counsel.ep

Further, if Steinle were relying on the pre-sentenc: r:port itself to provide

3lDttring the April 5, 1991 headng, Steinle claimed to have read the report.
(ER 483 (stating Etl've gone through the pre-sentence repolfl.l However, as
discùssed Lnh-a, ltis statements and actions regarding the information in the report
seem to belie llis asselon of having read the document.
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information about the Wctims' statements to the court, that approach is both flawed

and forbidden. Tllis Court has already made clear thât an attorney is not relieved of

his or her duty to present a11 relevant rnitigating evidence to the court for use in

sentencing by reyng on information presented in apre-sentence report. ln Correll,
the court noted that the trial attomey chose to rely on information presented in the

adznittedly çcone-sided'' and incomplete pre-sentence report dïlring the penaltyphase

and did not present any other evidence in lnitigation of Correll's crime. 465 F.3d at

1016.

characterizations of the crime and Correll llimselt which the Court stated were

'l'he feport itsèlf included numerous, incredibly damaging allegations and

Efhardly the words of rnitigation, and no competent capital defense counsel would

have relied upon the report as providing znitigation evidence, much less the sole

sotlrce of luitigation evidence.'' Id. Like Correll, the pre-sentence report in this case

also includes many damagingallegations and recommendations and could not

properly be considered a document prepared in mitigation of Scott's crime.

iikewise, in Lambright v. Schriro, 490 F.3d 1103, 1120 (9th Cir. 2007), tllis
Court further emphasized the tmreasonableness of cotmsel's decision to rely almost

entirely on the pre-sentence report alld court-appointedpsychologist forpresentatiou

of mitigation evidence.ln that case, despite his Howledge of Lambdght's history

of mental health problems, suicide attempts, military service in Vietmm and history
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of drug abuse, trial cotmsel conducted virtually no investigation and presènted only

one short memorandum listing potential zaitigating circumstances (not including

those descrihed above) and called one witness to téstify about Lambdght's good

conduct injail. 1d. at 1 1 18-19.
Wltile the district cottrt in Lnmbright's case concluded that trial counjel was

not deficient, this Court disagTeed, noting:

As this court has often made clear, cotmsel's duty . . . to provide the
sentencing court with a fullpresentation of the evidence that might lead
the sentencer to qpare his client's life is not discharged merely by
conducting a linlited investigation of these issues or by providing thç
sentencing court with a cmsory or çfabbreviated'' presentation of
potentially Mtigating factors.

. '

f#. at 1 120 (quoting Stank-itz, 365 F.3d at 716 (ttgclotmsel's duty to conduct a
thorough investigation . . . is not discharged merely by presenting some limited

evidence.''l). 'T'he Couzt further clarified that t<gcqotmsel may not rely for the
development and presentation of mitigating evidence on the probation oflcer and a

court appointed psychologist.'' f#. at 1120 (citing Correll, 465 F.3d at 1012). f<rlnae
responsibility to afford effective representation is not delegable to parties who have

no obligation to protector further the interests of the defendant.'' Id. at 1 121.

Accordingly, Steinle's failttre to dpvelop and present information regarding Mark
e * .Milke'q request for leniency was not cured by the information contained in the pre-
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sehtence repol't andwas lmreasonable in light of the inherent value of Milke's

statements.

2. STEWLE COA OUNDED HIS FAILIJRE TO DEVELOP AND PRESENT
G U DSSTAHM M SM GY UGLEG NCYBYENSO GN TW
COURTDD NOTREAD THEPRE-SENTENCEREPOATUNTKAFTERTHE
SPECIAL VERDICT HAD BEEN PREPARED.

Even if Steinle's reliance on the pre-sentence report to present Mark Milke's

statements to the court were reasonable in some way, Steinle then inexplicably took

further action that ensured that the court could not consider Milke's statements in

Mtigation of Scotl's crime. At the April 5, 1991 motions hearing, Steinle argued that

the pre-sentence report should be sealed based on the prejudicial natare of the

ducument and that the court should not use the report in preparing its special vetdict

jon t e flrst-degree murder charge. (ER 482-96.) Under normal circllmstances, this
argument would be absolutely correct and above reproach. Under the lmique

circllmstances of this case, however, Stzinle's actions only serve to illuskate llis utter

lack of uowledge regarding the contents of the report and made certain that the

kictinks' statements Fere not before the court during its deliberation concerning

Scott's sentence on the ftrst-degree murder charge.

At the hearing, Steinle's arguments were based on the correctprenzises that the

only factors the court could have considered in aggravation of Scott's crime were
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h ten enumerated in A.R.S. j 13-703 (199*0), wllich had to be proven beyond at ose

reasonable doùbt in compliance with the rules of eWdence, and that victim

recommendations as to sentence could,notbe considered in agpavation of tie crime.

(ER 483-84, 488.) Steinle then proceeded to argue, however, that çtliqt could be

rnitigating if members of the faznily were to say that they wanted sopething other

than death, because nzitigation is wide open, and nlitigation isn't subject to the Rules
. . l

of Evidehce.'' (ER 484.) Steinle's statements are remarkable, because of course

members of the Chdstopher's fanlily did say that they wanted Scott to be sentenced

to Cçsomething other than death.'' As discussed above, Mark Milke specifcally

recommended lenienèy for Scott in the pre-seùtence report, basing his statements on

Scott's linlited paocipation in the crime and llis cooperatipn with police during the

investigation. Steinle's statement above illustrates ltis Rowledge that such a

statement would be rnitigating, but he utterly fails to acuowledge the existence of

such statements in the report here, or to ensure that the court itself was aware of the

statements in any way.

'lhe coul't tried to clgrify Steinle's argument regarding its consideration of the

information contained in the pre-sentence report, giving Steinle another chance to

place the leniency recommendations before the cottrt:

TI'lE COURT: You may have thought that lpy question about reading
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the pmsentence report after making the fmdings regarding aggravation
but before making them on mitigation was facetious. lt was not mearit
to be facetious at all, and 1et me trll yùu why. l have had the experience
of not knowing about rnitigating circumstances until I read the
presentence report.

So lreally have to ask you that question again. Are you sa/ng or
is it part of yotlr argument that it would be proper for the Court to see
the presentence report after aggravating circumstances have been eithér
found or rejected, depending on the case, but before nlitigation is
considered? '

MR. STEINLE: Judge; in that regard, see, l think we'rejust - see, how
do 1 open the tlzing up and argue certain things about the problerrls that
I see in tllis presentence report?

TI-IE COURT: l don't want you to do that.

MR. STEINLE: I tmderstand. But see, if you are going to say that you
are going to make your fndings in termg of aggravation and then read
it, and l have some concems about irtformation contained in there,
because when you get to nzitigation what you have to do is look at the
whole pictare.

THE COURT: Sure.

M'R.. STEINLE: You may decide something isn't quite so rnitigating
based upon what you see in the report, but if l have some questions
about what that information is, how do I do it?

And so in other words, whatl wouldhave to do is, we wouldhave
to hold the aggravation hearing, the Court would have to make its
findings, andthen we would have to open the presentencç report up and
me say to the Judge, okay, I object to the follo<ng things in the
presentence report för the following' reasons and I ask that the Court not
considerit in terms of deciding rnitigationbecause l don'tthink thatthey
a'fe acclll-ate Or reliable or proper.
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So I tllink what we are doiùg is we am opening Pandora's box.

I can indicate to the Com't that one of the reasons I nnn so
extensive in my rnitigation memo is whut I like to do is point out to the
Court what l consider to be nlitigation one way or the other, and so in
effect -- and I've gone over the presentence report, and ljust would find
it very hàrd to say to the Court, okay, well, don't consider it, but then go
ahead and look at it, because in this case I have some real concems
about what's contaled in the report.

(ER 489-91.) 'Fhe court concluded by stating that it considered Steinle's position to
be that it should not read the pre-sentence report tmtil after the special verdict had

been prepared. (ER 496.)32

As discussed-stwrc, Steinle didnot include any information about the victinls'

leniency recommendations as part of his mitigationpresentation during the

aggravation-naitigatipn headng. Moreovir, he took afflrmative steps to ensttre that

the court itself did not read the pre-sentence report prior to sentencing. As a result,

the victims' statements regrding leniency for Scott as outlineb in the pre-sentence

report were not considered during the court's deliberation regarding the sentence on

the first-degree mmder count.Evep apart 9om llis defcient performance in failing

tdpresentthisnlitigation evidenceto the courtindependentof thepre-sentencereport,

Steinle's additional steps to prevent the cotlrt 9om considering cdtical evidence in

32The court later contirmçd that it had not read the pre-sentence report tmtil
after the special verdict had been written and the court was consideling tie sentences
to impose on the remaining counts. (ER 73.)

- 58 -



rnitigation of Scott's crime are also enough, standing alone, to constitme defcient
. '

performanèe. See, e.g., Karis v. Calderon, 283 F.3d 1 117, 1135, 1140 (9th Cir. 2002)

(Cfcolmsel's failure to present . . . substantial mitigating evidence (regarding Karis's

abusive fnmilyj was woefully inadequate and kept crucial information 9om thejtuy
facedwith sentencingKaris to life or death.''lixdfnuçwqr//l v. Woodford, 268 F.3d 868,

874 (9th Cir. 2001) (finding cotmsel's penalty phase performance constitutionally
defcient when ùotmsel (ifailed toadequately ùwestigate, develop, and present

znitigating evidence to thejury even thoughthe issue before thejurywas whether (the

defendantj would live or die.''); Hendricks v. Calderon, 70 F.3d 1032, 1043 (9th Cir.

1995) (finding cotmsel ineffective in failing to ilwestigate and present mental health
nlitigation evidrnce and concluding that thire was no evidence that counsel (tmade

a strategic choice that obviated the need to investigate.'').
3. FINALLLY,STEINLE'S OPPOSITIONTOMARKMHM ADDRESSUGTHE

COURT REGARDING SCOTT'S SENTENCE FURTM R HULUSTMTED
STEGLE'S APPARENT LACK OF U OWLEDGE REGARDUG MHUICE'S
LEG NCYM CON MAHONm COG LETEDSHM E'SATRA T
TO PXECLUDE TKE SENTENCGG COURT FROM CONSDEY G THAT
INFORMATION DIJRING SCUTT'S SENTENCUG.

y 'lncredibly, Steinle s deficient performance regarding the victims' statements

at the aggravation-mitigation headng continued during the fmal opportunity for the

coul't to hearMarkMilke's recommendaiion for leniency, when ihe State noted at the
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tnd of that hearing that Milke wanted to address thecourt regarding Scott's

sentences.

(MR. STEINLE: Judge, tllis is gan A.R.S. j 13-1703 hearing and ortly
has application to Cotmt 1. If he's asking to be heard as to Counts 2 and
3, l ask that the Courtresel've that tmtil after the Court's done its special
fmding. It's not the appropriate time, it has notlling to do with any of
the agpavating circumstances in tltis case, and therefore, I'm objecting.

.'

THE COURT: Under 800th and some of the other cases that have been
decided, would it not be more appropriate to follow Mr. Steinle's -- 1
will treat it as a suggestion, and hear anything regarding Cotmt 2 and 3
after fmdings have been made on Count 1:7 That seems like an
appropriate balance to strike.

MR. LEVY: Well, that would be fme by the state, but in talùng to M.r.
Milke, he says h8 higllly doubts if he could come back, which is the
roblem.P

THE COURT: As much sympathy as l may have for the father of the
yotmg child, and believe me, it's an incredible degree of sympathy, I've
got to tell you that I've got to be concemed about following the law.
And if I think there'j any chance of any taint, l've got to do everything
1 can to prevent that, and I think I need to be concemed about treating
Count 1 separately âom Cotmt 2 and Count 3.

If the state wishes to confer with Mr. Milke, and perhaps even present
to the Court another date on wllich we might do sentencing, that's
something to consider. I ann not saying 1 will grant that, but I really
tllirlk Mr. Steinle's got a goodpoint when he suggests that ltreat Count
l separately 9om $he other two cotmts. lf you would like to speak to
llim and then 1et me lmow what you want to do, that would be fine with
Ine.

(ER 477-79.)
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No legitimate strategic reason existed for Steinle toobject to Milke's
statements being considered on the ftrst-degree mttrder charge, because had Steinle

read the pre-sentence report, he would have lmown that Milke was recommending

leniency for Scott and didnot think that Sctltt should be sentenced to death based on

Scott's cooperation with the investigation and his assistance in locating the

Christophér's body.Instead, Steinle specitkally argued that the court could not

consider Milke's statements while it decided Scott's sentence, despite the powerful
< ..

mitigating effect of those statements.33

Although Mqrk Milke did appear at the sentencing proceeding and addzessed

the court just before it read the special verdict and sentenced Scott, the rnitigating

value of his statement was lost by that time because the court had already prepared
t

the special verdict and decided Scott's sentences. Despite the late nature of the

opportunity, as Steinle should have anticipated, Milke used llis time ad/essing the

court to urge leniency for Scott, stating, tfsir, as to the tlu-ee cotmts, up tmtil now 1

think the score is fairly even; two heads for two hearts. Tlzis is a one-on-one matter,

and I would like to see consecutive sentences run. rfhat's all.'' (ER 128.)
lmmediately after this statement was delivered, the court began reading its already-

331114 state court itself later acuowledged that Milke's statements were
nzitigating and that it was not aware of Milke's statements until after the special
verdict had been prepared. (ER 73.)



prepared specialkerdict on the ftrst-degree mlzrder charge andproceeded to sentence

Scott on thenon-capital convictionh as well. As aresult of Steinle's actions, the couit

had no opportunity to amend its verdict or to include the leniency recomrnendation

in its deliberations as to the àppropriate sentence. Despite the inherentvalue of Mark

Milke'srepeated statements regarding leniency on Scott'sbehalf,the courtwas never

given the opportunity to consider tllis evidence. Scott's sentence thus cnnnot be

considered the product of an indiddualized consideration of llis rnitigation, as

required by the Eighth Amendment. Lockett v. Ohio, 438 U.S. 586, 605 (1978). To
the contrary, Steinle completelyprecluded the cottrt 9om consideling this lnitigation

evidence àt sentencing.

Steinle'g actions in tllis regard were entirely incoinprehensible, but regardless

of the explanation, Steinle plainly didnot provide Scott with the effective assistance

of cotmsel at sentencing.Steinle took no steps to develop or present the victimg'

statements regarding leniency to the court, despite his claims to have read the pre-

sentence report. As discussed above, if he wererelying on the report itself to provide

the coul't with this cmcial evidence :in mitigation, that reliance alone constitmed

deficient performance.Steinle's later àctions, howcver, call even tllis patently

deficient performance into doubt, as he then took affirmative steps to ensure that the

court did not read the pre-sentence report and did not hear gomMark Milke llirnself
. *
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tmtil after the sentence had been decided. While the distdct court labeled Steinle's

actions (istzategic'' ( ER 34), an attorney's deficient performance is not immllnized

9om the Sixth Amendment simply by attaching the label of (ftlial stçategy.'' United

States v. Span, 75 F.3d 1343, 1389 (9th Cir. 1996) (quoting

F.2d 1099, 1 102 (8th Cir. 1984:. Rather, f&lclertain defense strategies may be so

Kellogg v. Scurr, 741

ill-chosen that they may render cotmsel's overall representation constitutionally

defective.'' Unitedstates v. Tucker, 716 F.2d 576, 586 (9th Cir. 1983); see also Cone

v. Bell, 243 F.3d 961, 878-79 (6th Cir. 2001), rcv 'd on other grounds, Bell v. Cone,

535 U.S. 685 (2002).Under these circumstances, Steilzle could not reasonably have
been following any strategy whatsoever and his actions were clearly deficient.

C. SCQTT WAS PREJUDICED BY STEINLE'S FAKURES AND THIS COURT
SHOULD REMAND THTS CASE FORRESENTENCUG AS A R.ESULT.

tç-fhere is no more impol-tmzt hearing in law or equity than the penaltyphase of

a capital trial.'' Gerlaugh v. Stewart, 129 F.3d 1027, 1050 (9th Cir. 1997) (Reinlprdt,

J., concuning & dissenting).The Eighth Amendment demands that a11 relevant
evidence bearing on a defend%t's character, propensities, and record be considered

by the lentencer in determining the appropriateness of the penalty. lf the sentencer

is deprived o? this evidence due to the Sixth Amendment failings of cotmsel, the
sentencing proceeding is tmfair, the sentence itself is suspect and one carmot have
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(tconfidende in the outcome of the proceedings.'' See, e.g., Lockett, 438 U.S. at 605.

Depriving the sentencer of significant rnitigation evidence is an afgont to the

Eighth Amendment reliability requirement imposed on a capital sentencing

proceeding. tt'l'he Eighth Amendment requizes a greater depee of accuracy and

factfinding thanwouldbe tnle in anoncapitalcase.'' Gilmore v. Taylor, 508 U.S. 333,

342 (1993). In assessing prejudice, theCourt is required to . employ the most

heightened level of scrutiny. çWlthough we do not presume prejudice in a case such
as this, we must be especially cautious in protecting a defendant's right to effective

cotmsel at a capital sentencing hearing.'' Deutscher v. Whitley, 884 F.2d 1 152, 1 161

(9th Ciz. 1989) (emphasis added), rcv'# on other grounds sub nom Angelone v.

Duetscher, 500 U.S. 901 (1991).

At sentencing ip tllis case, the trial court found that the State had proven three
!

'

aggravating circumstances beyond a reasonable doubt, maldng Scott eligible for the

death penalty. (ER 129-36.)$V1;le Steinle presentedsomé limited evidence in
. '

naitigation of scott's crime,34 the court concluded that the rnitigating cirolnngtgnces

34111e coul't eventuallyfolmdthat Scotthad established the folloVngrnitigating
circumstances: cooperation with the police, gopd conduct while incarcerated and
during trial, his f'bond of love'' with llis mother, and ltis psychological ltistory. (ER
139-43.) Although the court conceded there was evidence that Scott had a ltistory of
alcohol use, it did'not find tltis llistorynlitigating because Scott t'failled) to establish
the necessary link between the condition in quesiion and his role in these events.''
(Ek. 141.)
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presented were not sufficient to call for leniency and sentenced Scbtt to death on the

first-degree murder charge. (ER 146.) On direct appeal, the Arizona Supreme Court

found that Scott had proven the existence of an additional non-statmory nzitigating

factor not fotmd by the trial court regarding his lack of prior felony convictions.

Scott, 865 P.2d at 806. Despite tllisadditional nlitigating evidence, the com't

concluded thattllis additionalnlitigating circunzstancewas :ntitledto minimalweight

and thus affirmed. Scott's convictions and sentences. Id.

During Scod'spost-convicéonproceedings,h's counselraised Steinle's failuze

to argue Mark Milke's recommendation for leniency in rnitigation of Scott's crime

as the only claim in the post-condction petition.'Fhe court concluded that <tlMlilke's

comments constimte arnitigating circumstance separate andapartâomthernitigating

circumstances set forth in the Special Verdict.'' (ER 75.) The court concluded,
however, that Milke's cqmments, althoughnlitigating, flwould gnotq have alteredthis
court's conclusion that the nzitigating circllmstances were not suffciently substantial

to call for leniency.'' (ER 75.) This finding constittlted an t=easonable application

of Strickland becauje Scott was prejudiced by Steinle's failures. In addition, the

post-conviction court's fnding is further flawed because, dtuing the re-weighing

process, the court failed to consider the additional nlitigating circumstance found by

the M zona Supreme Court.
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1. m luf MILICE'S REQUEST FOR LEG NCY IS THE TYPE OF
MITIGATION EO ENCE THAT COULD HAVE MADE A
DIFFERENCE TO REXSONM LE SENTENCUG BODY M D TRE
STAW COURT'S FINDING OTHERWISE CONSTIWTES AN
OBJECTIVELY UNREASONM LE APPLICATION 0F STRWKLAND.

To satisfy the prejudice prong,Scot't rimst demonstate that Ktthere is a
reasonable probability that, but for cotmsel's tmprofessional errors, the result of the

proceeding would have been different.'' Stricklahd, 466 U.S. at 694. Reasonable

probability is defined as ((a probability sufscient to undermine confidence in the

outcomea'' f#. Ikis Court must analyze how the nlitigation evidence bears on the

Itdevelopmeht of the petson who connnnitted the crime,'' how it affects <cthe

individualized sentence required by the Constitution,'' and how it Cclnight well have

influenced the (sentencer'sj appraisal of . . . moral culpability.'' Ainsworth, 268 F.3d
at 878; Terry Williams v. Taylor, 529 U.'S. 362, 398 (2000).' . .

prejudice analysis is defined as an independent review, there is often a substantial

Moreover, althoùgh the

overlap be>een the deficient perlbrmancé and the prejudice prong. Correll, 465

F.3d at 1018. As the Ninth Circuit recently acuowledged, E<gthej deficient

perfonnance and prejudice questions may be closely related.'' Id.

The Supreme Court has further explained the language in Strickland and

emphasized that the prejudice analysis does not depend on whether the outcome of
the proceeding would have been different.ddg-l-lhe (outcome determinative) standard
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is not quite appropriatz.'' Strickland, 466 U.S. at 694. Rather, Scott must show &&a

probability sufficient to tmdermine confidence in the outcome'' of the proceeding.

ç . 'Id. tgAln analysis focusing solely on mere outcome determination, without attention

to whether the result of the proceeding was flmdamentally 'unfaiz or tmreliable, is

defective.'' Lockhart v. Fretwell, 506 U.S. 364, 369 (1993). Lockhart, however, did
not modify or supplant the Strickland analysis by imposing an additional prong of

llnfairness in all cases.Williams (Terry), 529 U.S. at 391.

As the Court has emphasized, wllile there are cases when fhndznnental fairness
' may affect the analysis, the Strickland anal#sis provides sufficient guidance for

resolving Wrtually al1 ineffective assistance of cotmsel claimg. Id. For example,

sixteen years after Strickland, the Court pbserved:

lt is past question that the rule set forth in Strickland qualifies as
.'tfclearlyestablished Federal law, as determlnedbythe Supreme Court of

the United States.'' 'That the Strickland test çtof necessity requires a
case-by-case exnmination of the evidence,'' Wright gv. West, 505 U.S.
277, 308 (1992)) (Kennedy, J., concllrring), obviates neither the clarity
of the rule nor the extent to wllich the rule must be seen as çfestablished''
by tltis Cotu't. '

Williams (Teny), 529 U.S. at 391. A. ' sentencing proceeding infected by

constitmionally defcient investigation and presentation of rnitigation establishes

prejudice because the reviewing court crmnot have f'confidence in the outcome'' of

spch a proceeding. Strickland, 466 U.S. at 669.
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When a state court professes to give no weight at a11 to evidence as powerful

as a victim's reasoned and well-supported request for leniency, that fmding is not

reasonable and cannot be the basis for upholdirlg a death sentence under

çirctuustances like those here. As the Supreme Court stated inRompilla, 545 U.S. at

393, CtgAjlthough we suppose that (the sentencerj could have heard it a11 and stillhave
decided on the death penalty, that is not the test.''Steinle's failure to introduce the

evidence in question heredid undermine confidence in theoutcome of Scott's

sentencing deteimnination, and pursuant to Strickland, that is the test the state court

should have applied in assessing the evidence's value.

Had the court properly considered thç Wctimg' leniency recommendations,
coupled with the additional mitigating factor of Scott'slack of prior felony

convictions and the four rnitigating circumgtances previously fotmd in the special

verdict, it would be objectively impossible for the court to reasonably hold that there

was tdno basis whatsoever, much less a reasonable probability'' that the result of

Scott's sentencing proceeding would have been different. (ER 75.) As discussed
supra, the Supreme Court has made clear that ''an analysis focusing solely on mere

outcome determination, wiihout attention to whether the result of theproceeding was

fllndamentally llnfair or unreliable, is defective.'' Fretwell, 506 U.S. at 369.

As the court fotmd in the special verict, Scott cooperated *11,1 police, even
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leading police to Christopher's body.(ER 139.) He exhibited good behavior while

He had a close and loving relationship with llisin jail and during trial. (ER 142.)

mother (ER 142),and suffered from psychological disorders that lnitigated llis

participation in the crime. (ER 143.) Finally, and perhàps most importantly, the
victim's father had both the generosity of spirit and perspectiye to evaluate Scott's

actions and decide that Scott merited some degree of leniency on the flrst-degree

murder charge. (ER 468.) Milke was in no way excushg Scott's actions, and in fact
still urged the imposition of consecutive sentences. (ER 128.) Based on Scott's
cooperation with the police invbstigation azldhis effortg ' to lead police to

Christopher's body, however, Milke believed that Scott deserved a lesser sentence
à

than the sentence Milke had advocated for Scott's two co-defendants. Under these
circumstances, the court could not reasonably say that Steinld's failure to present

evidence of Milke's recommendation did not affect its assessment of Scott's CImoral

culpability,'' Ainsworth, 268 F.3d at 878, and did pot tmdermine conûdence in the

outcome oèfthe sentencing proceedings.

In this case, the leniency recommendation by Mr. Milke constitmed crucial

nzitigation evidence that could have affected the sentencing determination ma
.de by

a reasonable sentencing body appl/ng the correct standard.
made no effoft to bdng the itatements to the court's attehtion dudng the sentencing

Despite tllis, Steinle
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proceedlgs or to emphasize the important arld lmique nature of skch evidence. It is

a rare case indeed when a mtlrder victim recommends any degree of leniency for a

defendrt, and because these statements were based specitkally on the individual

circumstançes of the crime and Scott's participation in the investigation, they are

entitled to tremendous weight. For the statç court to concludç that this evidence did

not change the sentencing determination in any way was objectively unreasonable
under the circulnstances.

Furthermore, this Court has already acuowledged the incredible importance

of presentingnlitigating evidence after a syatmory aggravating circurnstancehasbeen

fotmd. Oncè one aggravating circumstance was fo,und, 'Kgwqithout raitigating

evidence, adeath sentencewas virtually assured.'' Summerlin, 427 F.3d at 640 (citing

Evans v. Lewis, 855 F.2d 631 (9th Cir. 1988(9. Here, when there were three
aggravating factors to naitigate, itwas evenmnre imperative thatthe sentencing court

. * .
hgve access to a11 available luitigation evidence, witnesses, and experts. See

Lambright, 490F.3dat 1127 (ç<l-flhepresentation ofmitigating evidence is vital even

where . . . the aggravating evidence is powerful.'') (citation ornitted). Because Steirlle
denied the sentencing court the ability to properly assess Scott's personalllistory and

* . Milke's recommendation for leniéncy against the aggravating circurnstances,

Steinle's defcientpefovancerenderedthepbnallphase andits outcomeunreliable
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and Scott is entitled to relief.

2. IN MDITION, BNCAUSE 'I'HE STATE COURT'S DETERVNATION
Dm NOT WCLUDE CONSDEM HON OF THE ADDITIONR
MTIGATUG CIRCUMSTANCE FOUW BY THE ARIZONA
SUPREME COURT ON DX CT REVIEW, ITS DETERN ATION
THAT SCOTT WAS NOT PREJUDICED BY ITSPREWOUS FAKURE
TO CONSDER MUM 'S STATEG NTS IS FATALLY FLAWED.

Finally, the state court's determination thatMarkMilke's statements regarding

leniency did not change the outcome of the sentencing proceeding was further

evidence of its unreasonableness a'ad rnisapplication of the governing law.

reviewing court must evaluate C'the totality of the evidence before thejudge orjmy''

Strickland, 466 U.S. at 695, byreviewing the evidence and detrrminingwhetherthere

is a reasonable probability that the znitigation evidence now proffered nlight have

made a difference to at least onejuror. Stankewitz, 365 F.3d at 718 n.6; Douglas, 316

F.3d at 1090. Also, it is well-established that the Eighth Amendment demands that

a1l relevant evidence bearing on a defendant's character, propensities, and record be

çonsidered by the sentencer in determining the appropriateness of the penalty. See,. '

c.g., Lockett, 438 U.S. at 605.lf the sentencer is deprived of tllis evidence through

the Sixth Amendment failings of counsel, the sentencing proceeding is tmfair, the

sentence itself is suspect and one cnnnot have tEconfidence in the outcome of the

proceedings.'' Id.



Here, not only did the post-conviction courtunreasonably apply the Strickland

standard to the nlitigating evidence of Milke's recommendation for leniency, it also

failed to consider the additional Mtigating circumstance found by theAHzona

Supreme Court on direct review. Scott, 865 P.2d as 806 (reversing the trial court's
fmding that Scott had not established the rnitigating circumstance of no prior felony

convictions). In denying Scott's post-conviction petition, the post-conviction court
stated:

Conjidering the totality of the evidence before this Court at sentencing,
there is no rèasonable probabilitythatDefendant's sentence wottldhave
been different had trial counsel ttrged M.1'. Milke's comments as
nlitigation. There is no basis whatsoever, much ldss a reasonable
prqbability, for concluding that the additional mitigating circumstqnce
would have altered tllis coud's conclusion that the mitigating
circumstances were not sufficiently substantial to call for leniency.

(ER 75 (emphasls addedl.)'l'he court's own language makes clear that it considered

only the one additional circumstance of Milke's statements regarding leniency when

deciding that the additional evidence would not have changed the outcome at

sentencing. This fail'ure to consider a1l the established mitigating circumstances

violates Scott's Eighth Amendment right to an individualized consideration of al1

relevant evidence in nzitigation. Lockett, 438 U.S. at 605.The district court's

dipres'lmption'' that the post-conviction court was aware of this additional evidence

is not appropriàtein light of the state court's own language indicating that it



considered only the one additional cifcurnstance. (ER 37.)

Scott's colmsel failed to exercise the sldll, judgment, and diligence expected

of reasonably competent crirninal defense lawyers.Many aspects of jteinle's

performance Kiso tmdermined the proper ftmctioning of the adversarial process that.

the trial cannot be relied on as having produced ajust result.''Strickland, 466 U.S.

at 686. 'rhus, Scott was denied effective assistance of counsel as.guaranteed by the

United States Constitmion rdwasprejudiced as aresult. Accordingly, he is entitled

to an prder granting the writ of habeas corpus and reinanding the case to state court

for resentencing.

Uncertsed Issues
II. THE DISTRICT COURT ERRED IN CONCLUDGGTHAT SCOTT'S

M DIHONM CLm SOFN M CN ASSISTM CEOFCOW SELM M
. 'PROCEDTFRAI,LYDEFAULTED.

In llis nmended habeas petition, Scott raised several claims of ineffective

assistance of trial, appellate and post-conviction cotmse1.35 (See Dist. Ct. Dkt. 54, at

24r42,. ER 56-57.) 'Fhe State responded that a1l of those claims, save for the claim

argued in Issue I', supra, were Gçnever raised . . . in state court.''(Dist. Ct. Dkt. 78, at

2 1 (emphasis in originall.l In a footnote, howeverj it obsewed, EITO the extent that

35scott addresses in a separate argument, infra at Section 111, the question of
whçther he has a corizable right to the effective assistance of state post-conviction
cotmsel.



gscottl argues that he raised particular claims in state court in the PCR filed by Ms.
Yosha, he has procedurally defaulted on those claims because the state trial court

fotmd the claimsprecludedbyprohbiting him gomreopening his PcRproceeding.''

(Dist. Ct. Dkt. 78, at 23 n.5.)

'l-he district court concluded that, with the exception of Issue 1, Scott tçdid not

raise any other allegationsof ineffective assistance of counsel in a procedurally

the state's highest court.'' (ER 58.) The district courtappropriate mnnner to
acuowledged Scott's attempt to amended his PCR, but held that the state court's

conclusiqn that it had no authority to permit the amendment was an adequate and

independent procedmal basis to suppok a fmding of proceduml default. (ER 58.) lt
also held that Scott had failed to exhaust llis ineffective assistance of copnsel claims

because he did not present them ttin a procedmally appropriate mnnner to the state's

highest court.'' (ER 58.) The district court's rulings were in error.

A. TIIE DISTRICT COIJRT ERRONEOUSLY CONCLIJPED THAT ALL
BUT ONE OF SCOTT'S IAC CLAIMS WERE PROCEDIFRASAY
DEFAULTED.

To eqablish procedmal default, the State was requiied to prove that àn

applicable procedtlralrule existed, that Scott failed to complywith that rule, and that

the Adzona com'ts have actually enforced the procedural sanction. A valid. '

procedralbrmustbebothestablishedin advance Jn#strictly andregularlyapplied.
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Ford v. Georgia, 498 U.S. 411, 424 (1991); Dugger v. Adams, 489 U.S. 401, 410-11

n.6 (1989); Johnsonv. Mississippi, 486 ' U.S. 57. 8, 587-89 (1988)., Sir' ipongs v.

Calderon, 35 F.3d 1308, 1318 (9th Cir. 1994). Absent these conditions, them canbe
no valid procedural bar to federal relief.

In tbis case, the district èourt fotmd that allbut one of the claims of ineffective

assistance of cotmsel alleged by Scott were subject to the affirmative defense of
procedural bar. ln truth, however, at least three additional claims of ineffective

assistance of cotmselallegedinhis nmendedhabeaspeétionwerefaklypreseùtedrd

fully exhaujted in state court. The disttict court erred in prohibiting merits brieting

and in failing to issue merits nllings on those claimt. The three additional claims are:

Trial counsel was constimtionally inèffective in his efforts to
challenge the voltmtan'ness of Scott's statements to the police.
See Dist. Ct. Dk4. 54, at 32-34,.

Trial cotmselwas constitmionallyineffective ininvestigating and
resenting mitigating evidence. See Dist. Ct. Dld. 54, at 36-40,*P
dan ,

3. Appellate counsel was constitmionally ineffective in failing to
challenge the tlial court's fmding that Scott comrnitted the crime
for peozniary gain. See Dist. Ct. Dld. 54, at 41.

Each of these claims was presented to the trial court a:s part of Scott's motion fo<

leave to file an amendedpetition forpost-conviction relief.(See ER311-18, 325-26,

330-31.)
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ln finding procedttral dçfault for Scott's IA.C claims, the district court stated

that, ççlajlthough (Scottj attèmpted to raise many of thçse allegations in an amended

PCR, the state com't found that an amended PCR could not be properly fled tmder

Ariz. R. Crim. P. 32.''36 (ER 58.) 'rhis is not an accurate accotmt of the state court's

ruling.

Scott asked the tlial courttovacate its order denyinghimpost-convictionrelief

and to permit him to fle ail amended petition.ln denying that motion, the court did

not clearly and expressly cite any established and strictly enforced state procedmal

le precluding the relietscott sought. See Harris v. Reed, 489 U.S. 255, 263 (1988)

(for procedm-al default to exist, state court must clearly and expressly state that its

ruling rests on state procedural bar). Rather, the court aclmowledged that, although
ithadthe authority to permit a defendant to amend apost-convictionpetition for good

cause, it didnotbelieve that ithadthe authorityto vacate its prior order denying Scott

post-conviction relief. (ER 71.) See Ariz. R. Crim. P. 32.6(d). rfhus, the trial court's

36Thç district court cited CtAriz. R. Crim. P. 32'' as CY state procedmal ntling
that is regularly and consistently followed and (wltich) therefore constitmes an
adequate and independent g'rotmdupon wllichprocedttral default canbe fotmd.'' (ER
58.) ' Rule 32, however, is in fact nine separate rules (Rules 32.1 through 32.9), none
of wllich clçarly applyto the simation withwltich the state court was congontedhere.
Scott asked the trial court to vacate its order denying ltimpost-conviction relief so as
So permit llim to file an amendedpetition. Scott's requist was not directly govemed
by apy of the nine rules yhat compdse fflluie 32.''

- 76 -



ruling denying Scott'smotiontovacate was notpremised on Scott's failure to comply

with an established and strictly enforced procedmal rule. Instead, the cpurt denied

the motion to vacate because it did not believe that it had the ççauthority to pwn/ the

requested relief', (ER 71 (emphasis addedl.) Specifically, it did not believe that it
had the authority to vacate its prior order. Such aruling, however, carmotprovide the

basis for a Guding of procedmal default. Harris, 489 U.S. at 263. rl'he trial court's

nlistaken belief that it lacked the inherent authority to vacate one of its own orders is

not a ruling based on jtate procedtlral bar.

Moreover, evenif, inrejecting Scott's attemptto file an nmendedpcR, the trial
courthâd clearly and expressly stated that it was relying on an established and strictly

enforced state procedmal rule that prollibited a trial court from vacating an order

denying post-conviction relief to permit the defendant to file an nmended petition,

that Kdrule'' could not serve as the basis for procedtlral default because, to the extent

that such a rale exists, Azizona does not consistently and regularly apply it. Fqr

example, on June 27, 1997, only three days after it denied the petition for review in

Scott's post-condction proceeding, the Arizona Supreme Cottrt issued an order in
' .another capital case permltting the defendrt to file a supplementalpetition för post-

convictionrelief, even thoughthe trial courthad already ddnied himrelief onhis flrst

petition. Specifcally, the supreme court ordered



that yost-conviction cotmselq mayfile a supplementalpetition forpost-
conviction relief. In that petition, she may raise any issue that, in her
professional judgment, is not precluded and haj merit, evén though it
may not have been included in her ftrst petition for post-conviction
relief.

Arizona v. Stokely, CV-97-0203-SA.Copies of the Acizona Supreme Court's order
l 

.in Stoktly, and the trial court's earlier order dislnissing the post-conviction petition,

are included in the Excerpts of Record at 614 tllrough 616. This Court may takr

judicial notice of these court orders. See Fed. R. Evid. 201 advisory committeenotes
. '

(distinguishing Etlhgislative'' facts 9om çtadjudicative'' facts, and concluding that nt?

limit exists on court's ability to take judicial notice of legislative facts).

TheArizona Supreme Court's orderinsbkcfxdemonstrates (1) thetrial court's
error in tltis case in concluding that it lacked the authority to permit Scott to fle an

amendedpost-condctionpetition', and,moreimportantly, (2) the district court's error
in concluding that the tlial court's ruling was <ça procedural nzling that is regularly

and consistently followed ip Arizona andtherefore constimtes an adequate and

independ:nt ground upon which a procedural default can be fotmd.'' (ER 58.) As
tllis Court observed in Siripongs, 35 F.3d at 1318, dtfederal courts should not insist

upon a petitioner, as a jrocedural prerequisite to obtaining federal relief, compl/ng
with a nlle the state itself does not consistently enforce.''Accord Wn#cr:on v.

Sirmons, 476 F.3d 1131, 1139-41 (10th Cir. 2007) (fmding no proceduralbar where
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state procedural rule not consistently applied). Accordingly, no procedural default

occun-ed with regard to (1) the claims alleging ineffective assistance of trial cotmsel
with regard to challenging Scott's statements to the police and the ùwestigation and

. *presentation of nzitigating evidence, and (2) the claim alleging ineffective assijtance
of appellate cotmsel for failirig to challenge the tlial court's tinding that Scott

committed the crime for pecuniary gain.

B. THE PISTRICT COURT ERRONEOUSLY CONCLUDED THAT THE
IAC ctzAlMjwEltE UNEm USTED.

In addition to incorrectly finding Scott's 1AC claims procedurally defaulted,

the district court also concluded that Scott failed to present the claims to the Arizona

Supreme Court in a K'fprocedtlrally appropriate manner.'' (ER 58.) ln other words, it
fotmd that Scott had not exhausted the claims. 'Fhis ruling, too, was in en-or.

As discussed in the Statement of the Facts, supra at 37, Scott's second post-

conviction cotmsel, Rachel Yosha, prpperly filed a petitionfor review with the

Arizona Supreme Court in wlzich, among otherthings, she challenged the trial court's

refusal to permit her to file an amended petition on Scott's behalf. With her petition

for review, Yosha subrnitted an appendix that included the motion in which she
' 

J7 'outlined the claims she wished to raise in the amended petition. (See ER 307.)

37-111e appendix as a whole is not included as part of the Excepts of Record.
For the complete appendix, see Adzona Supreme Court PR Docket 1'.
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Pursvantto tllis Court'sholdinginfnlyxïcngzntzy v. Morgan, 403 F.3d 657, 668

(9th Cir. 2005), theprocedttre Scottfollowedinthis casewas suftkientto exhaustlkis
IAC claims.. Inlhàyxiengmay, the state trialcourtprohibited the petitioner gomfiling

a second personal restaint petition raising additional claims. Petitioner sought

review from the Washington Supreme Court and attaçhed as an appendix to his
. -- --' ' - -- '

pleading a copy of the document he had attempted to file below. Id. at 667-68. This

Court held that, by doing so, the petitioner had exhausted his claims. f#. at 668.

Likewise, Scott fully exhausted his JAC claims when he included bis motion

to vacate in the appendixaccompan/ng ltis petition for review to the M zona

Supreme Court. Accordingly, the district cotu't erred in concluding that a11 but one

of Scott's JAC claims were procedllrally barred. In truth, the three additional JAC

claims discussed above were not procedmally barred.38 scott is entitled to rettu'n to
. '

the district court to brief the merits of those claims.39

381n addition, the claim discussed i'a lssue 111, infra, that Scott has a
constitmional right to the effective assistance of state post-conviction cbunsel, and
that ie was deprived of that right in this case, was likewise fairlypresented and fully
exhausted in state court. The claim was argued to the state tlial court at length in the
motion to vacate and was sirnilarly presented to the Adzona Supreme Court in the
petition for review. (ER 341,* ER 250-54.)

39A1 the very least, Scott is entitled to an evidentiary hearing on whether his
IAC claims are procedurally barred. (See Dist. Ct. D1d.124, at 23-24.) See Cristin
v. Brennan, 28 1 F.3d 404, 416-17 (3d Cir. 2002) tt<(W)e are aware of no case in
wliich qither the Keeney stapdard or its successor, j 2254(e)(2)j has been employed
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HI. THE DISTRICT COURT ERRED INHOLDING (1) THAT SCOTT COIJLD
NOT ASSERT A CONSTITUTIONAL RIGHT TO 'I'HE EFFECTWE
ASSISTANCE OF POST -CONWCTION COIXSEL , OR IN THE
MTERNATM , (2) THAT THE GROSS INCOUETENCE OF SCOTT'S
STATE POST-COM CTIONATTOG YDDNOTEXCUSEYSFG Y TO
EXHAUST HIS VARIOUS CLAIMS OF TRTAT, AND APPELLATE
WEFFECTIVE ASSISTANCE OF COUNSEL.

ln his amended habeàs petition, Scott identiûed at least sixteen instances of

trial and appellate ineffective assistance of counsel. (Dist. Ct. Dld. 54, at 21-42,. ER

56-57.) He also raised an independent claim that he has a constitmional right to the
effective assistance of lzis state post-conviction cotmsel. (Dist. Ct. Dkt. 54, at 42246,.

Dist. Ct. Dkt. 124, 3-17.)In response to the State's contention that a11 but one of
these claims were procedurally bqrred and/or nonvcognizable, Scott further argued

that, even absent an independent right to the çffective assistance of state post-

convictiori cotmsel,

claims in state comt because the g'ross inadequacy of state PCR cotmsel meant that

he was excused âom exhausting the trial and appellate IAC

. 'to lirnit whether an evidentiary helmng Fas available to evaluate whether a
. '

petitioner's procedural default may be excused.''l; Williams .JF v. Turpin, 87 F.3d
1204, 121 1 (1 1t11 Cir. 1996) (çfgBjefore denying ltim an evidentiqry hearing on the
new evidence, the district court shouldhave determinedwhether Petitioner's) flewly
proffered evidence was suffcient to support a fnding ofcause andprejudice.'). 'Ihe
doctrines of cause and prejudice are K<federal questions'' on wllich the federal courts
have a dutyto make ffanindependent determination.'' Seelohnson vMississippi, 486
U.S. 578, 587 (1988).
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there was the absence of an available state corrective process or that the

circllmstancès of his case rendered the state corrective process ineffective to protect
. '

his dghtg. (Dist. Ct. Dkt. 86, at 21-29., Dist. Ct. Dk4. 124, at 18.) See.lb U.S.C. j

2254@)(1)48).

Citing Pennsylvania v. Finley, 481 U.S. 551 (1987), and 28 U.S.C. j 2254(9,

the distlict court summarily rejected Scott's argument that he has a constitmional
right to the effective assistance ofpost-conviction cotmselin a capitalcase. (ER57.)

Equating Scott'sreliance on 28 U.S.C. j 225409(1)1) with a ifcause andprejudice''

analysis,thb court conclùdedthatbecause Scott coulinot assert aùindependentright

to the effective assistance of post-conviction counsel, he could not rely on PCR

counsel's en-ors as Ctcause'' for failttre to exhaust. (ER 58-59.) Section 2254(1)
notwithstanding, the district court's ruling was in error.

I'he stams of andrfzonl capital defendant'sdght to the effective assistance of

post-convicdon colmsel is not .as clear as the district court so quickly assnmed. Jn

Arizona, post-conviction review of ineffective assistance of cotmsel claimg is an

extenjion of a capital defendant's direct appeal.See Ariz. R. Crim. P. 32.3 (PCR

proceeding t<is pa't't of the original criminal action and not a separate action.'). For
capital defendants lM zona,post-condctionproceedings arenot a Kssword'' usedby

the jetitioner to upset a determination of guilt. lnstead, they are a part of an
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established, mandatory appellate process, initiated not by the defendant, but by the

Arizona Supreme Court. See Ariz. R. Crim. P. 32.4/) (upon the issuance of a
mandate aftirming a conviction and death sentence on direct appeal, the clerk of the

Adzona Supreme court files an automatic notice for post-conviction relieg; State v.

Bolton, 896 P.2d 8303 839 (ATiz. 1995) (a Rule 32 proceediùg is mandatoryupon the

affirmance of a death sentence).
In first appeals as of dght, due process requires that defendants have the

effective assistance of an attorney. Evitts vt Lucey, 469 U.S. 387, 396 (1985) (<W first

appeal as of right therqfore is not adjudicated in accord with due process of 1aw if the

appellant does not have the effective assistance of an attorn8yk''l. Because the
initiation ofpost-convictionproceedlgs inArizonais automaticuponthe affirmance

of a death sentence, andbecause tioseproceedings are a defendant's sole opportunity

to present constitutional claims regaçding ineffective assistance of trial and appellate

cotmsel, Rule 32 proceedings are appeals ftas of right'' for such claims. The State

therefore must provide effective assistance of colmsel.See Edc A4. Freedrnaù,

Giarratano is a Scarecrow.. Thc Right to Counsel in State Capital Postconviction

Proceedings, 91 Cornell L. Rev. 1079, 1095 (2006))see also Celestine Richards

Mccpnville, nc Right to Eyective Assistance ofcapital Postconviction Counsel:

Constitutional Implications ofstatutory Grants ofcapital Counsel , 2003 Wis. K.

- 83 -



Rev. 31.

Moreover, because the Eighth Amendment rèquires meaningful appellate

review in death penalty cases,Scott is entitled to competent counsel in the only

roceeding whici allows llim to enforce ltis Sixth Amendmentright to counsçl. rrheP

Supreme Court has recojnized that ttmeaningful appellate review'' is necessary in
capital cases because it <tsel-ves as a check against the random or arbitrary imposition

of the death penalty.''Grcgg v. Georgia, 428 U.S. 153, 195) 206, (1976).
A sentencingprocess that offends ifthe evolving standards of decencythatmark

the progress of a maturing society'' violates the Eighth Amendment.

Simmons, 543 U.S. 551, 560 (2005) (quoting Trop v. Dulles, 356 U.S. 86, 10l

(1958:; Atkins, 536 U.S. at 311-12 (same); Grcgg, 428 U.S. at 173 (same). 'T'his

Roper v.

doctline applies both to,the substance of who maybe subject to the deathpenalty and

to the procedural safeguards states provide to protect against tmjust death sentences.

See Gardner v. Florida, 430 U.S. 349, 357 (1977) (tflrqhis Court has acuowledged
its obligationtore-examine capital-sentencingprocedres against evolving standards

of procedural fairness in a civilized society.'l; Beck v. Alabama, 447 U.S. 625, 636-

37 (1980) (ftg-fjhe nearlytmiversal acceptance of the nlle (that é defendant is entitled

to a lesser included offense instnlctionq as a matter of due process, in both state and

federal courts establishes the value to the defendant of tllis procedural safeguard.').
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Given that every active death penalty state except Alabama provides for the

pre-filing appointment of counsel to àssistindigent death-row inmates in the

preparation of post-convictionpetitions challenging their convictions and sentences,

an overwhelming naiional consensus has evolved concerning the need for the

assistance of post-conviction colmsel in capital cases.As a consequence, yvhen a

state establishes a right to capital post-conviction proceedings, there is an Eighth

Amendment right to the assiqance of post-conviction counsel, and an Eighth and

Fourteenth Amendment Tight to the effectivè assistanceof counsel in those

proceedings. Evitts, 469. U.S. at 393.

Because .the right to effective assistance of post-conviction cotmsel is of

constimtional dimension, providing ineffective assistance in capital post-conviction

proceedings constitme! cause for any procedmal defaùlt. And, of comse, because a

finding of ineffectiveness requires both defcient performance and prejudice, it is

clear that the finding of cause (ineffectiveness) by detinition encompasses jroof of

rejudice.P

CONCLUSION

For the foregoing reasons, tllis Court should vacate the district court's order

dismissing Scott's habeas petition with prejudice and remand the matter with '

instructions either to grapt the wl'it (Issues I and 111) or to permit further proceedings
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on the merits of Scott's claims (Issues 11 and 111).

Respectfully subrnitted this 4th day of September, 2007.

Jon M. Sands
Federal Public Defender
Michael L. Burke
Jennifer Y. Garcia

.A
B . .

Counsel forpetitioner-Appellant
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Certilication of compliance pursuant to Fed. R. App. P. 32(a)(7)(C)
and Circuit Rule 32-1 for case number 05-99012

1 certify that this opening brief is being filed in a capital case pmsuant to the

type-volume lin-titatioizs set forth at Circuit Rule 32-4 and is proportionétely spaced,
has a typeface of 14 points or more and contains 20,939 words.

# ''

Cotui se1 forpetitioner-Appellant

Dated: September 4, 2007.
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Statement of related cases

Counsel for Scott Appellant herein, state to the best of their uowledge, thaf
there are two related cases pending before this Court. 'Fhose cases ars the appeals

from the denials of habeas corpus relief to Scdtt's co-defendants, James Styers and
Debra Milke. See s'/ycr,î v. Schriro, 07-99003, and Milke v. Schriro, 07-99001.
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Certificate t)f service

rf'he undersigned hereby cçrtifies that on tllis 4th day of September
, 2007, the

original and 15 copies of the Opening Brief and the original and 4 copies of the
Excepts of Record, consisting of three volumes, were sentby Federal Express to the
Clerk of the United States Court of Appeals for the Ninth Circuit

.

R'he undersigned also certifed that on tllis 4th day of September
, 2007, two

copies of the Opening Brief and one copy of the Excerpts of Record, consisting of
thzee voltlmes, were mailed to J.D. Nielsen, Assistant Attomey General, Attorney
General's Offce, CapitalLitigation Section, 1275 WestWashington Skeet, Phoenix,
Ahzona 85007-2997.

Cheryl Scates
Senior Legal Secretary
Capital Habeas Unit
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