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INTRODUCTION 

 The government has filed an Emergency Motion to Stay the district court’s 

pretrial release order, in an effort to prolong Otis Mobley’s detention. This request 

is made contrary to the independent conclusions of the district court, the 

magistrate court and the pretrial services office, all of whom agree that 

notwithstanding the serious nature of the alleged offenses and prior conduct, 

which may weigh in favor of findings that appellant may present a risk to the 

safety of the community, the imposition of restrictive pretrial release conditions, 

which include among other conditions house arrest, around-the clock-monitoring 

and supervision, will reasonably assure the safety of the community.  

 The government initially sought detention in the magistrate court and was 

denied. It reiterated its arguments in favor of detention to the district court and was 

again denied. It now seeks a third bite at the apple. While the government is 

entitled to appeal the district court’s ruling, this Court should deny the request for 

a stay, which frustrates the purpose of the Bail Reform Act.  

I. PROCEDURAL HISTORY 

A. The Indictment 

 Defendant Otis Mobley, Jr. is accused of the following offenses: 18 U.S.C. 

§371 (conspiracy to commit robbery of mail, money, or other property of the 

United States); 

18 U.S.C. §§ 2 and 111(b)(aiding and abetting an assault on a federal officer); 18 

U.S.C. §§ 2 and 2114 (aiding and abetting a robbery of mail, money, or other 
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property of the United States); and 18 U.S.C. §§ 2 and 924(c)(1)(A) (4) (aiding 

and abetting the use of, carrying, possessing and brandishing a firearm). Mr. 

Mobley is charged with two co-defendants, Khusar Mobley and D’marce 

Hutcherson, both of whom are detained. 

 B. Detention Proceedings in the District Court 

 The government requested detention. Because the indictment alleges a 

violation of section 924(c)(1)(A), the government invoked the rebuttable 

presumption under 18 U.S.C. § 3142(e)(3)(B) that no condition or combination of 

conditions could reasonably assure future appearance or the safety of the 

community. A detention hearing was set for April 18, 2012.  

 In preparation for that hearing, the U.S. Pretrial Services office did an 

investigation and prepared a bail study, to evaluate both risk of flight and danger 

to the community. Taking into consideration the nature and circumstances of the 

current offense, Mr. Mobley’s prior criminal history and contacts with law 

enforcement, his ties to the community, and his personal characteristics, Pretrial 

Services evaluated whether any combination of pretrial release conditions could be 

imposed that would mitigate against any risk of flight or danger to the community 

posed by release. Though Pre-trial Services concluded that certain factors in Mr. 

Mobley’s history and the current allegations indicate a risk of flight or danger to 

the community, Pretrial Services ultimately concluded that the risk factors could 

be mitigated with the imposition of restrictive release conditions and strict 

supervision. Accordingly, the Pre-trial Services Office recommended release on 
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restrictive conditions and under close supervision finding that the conditions 

would reasonably assure the safety of the community and reappearance. See also 

Pretrial Services Reports. 

 On April 18, 2012, the parties appeared before Magistrate Judge Kandys A. 

Westmore for a detention hearing. Judge Westmore weighed the proffers by 

defense counsel, proffers by the government (which are reiterated in the pending 

Motion for a Stay), the weight of the evidence against Mr. Mobley in the pending 

case, the nature and circumstances of the alleged offenses, Mr. Mobley’s personal 

characteristics, evidenced by the support of family, friends, counselors and 

teachers. After weighing those factors, Judge Westmore questioned and 

admonished each of the offered sureties in Mr. Mobley’s presence, to ensure that 

Mr. Mobley, his parents and his grandmother all understood the financial risk to 

each of them in the event Mr. Mobley violated any term of his release.  

Judge Westmore further questioned the proposed custodian about her ability and 

willingness to assume that role, as she would be legally responsible for reporting 

any violations.  

 Ultimately, Judge Westmore concluded that narrowly drawn and restrictive 

release conditions would reasonably assure both Mr. Mobley’s appearance in court 

and the safety of the community. Government’s Exhibit 5; Government’s Exhibit 

4; Transcript of Proceedings Before Magistrate Judge Westmore, Government’s 

Exhibit 5, pp. 58-61.  
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Accordingly, Judge Westmore issued a written release order addressing those 

conditions. 

 On April 24, 2012, the government moved the district judge to revoke the 

magistrate’s release order, arguing that Mr. Mobley is a flight risk and a danger to 

the community and should be detained pending trial.  

 The parties appeared for hearing before United States District Judge Yvonne 

Gonzales Rogers on the government’s motion on May 3, 2012 and May 16, 2012. 

 Judge Gonzales Rogers reviewed the issue of detention de novo.  

 Judge Gonzales Rogers reviewed the transcript of magistrate court 

proceedings (Government’s Exhibit 5), the parties’ briefs, prosecution exhibits, 

defense exhibits (Exhibit A), and the pre-trial service reports. While expressing 

concern about Mr. Mobley’s past choices and current circumstances, Judge 

Gonzales Rogers ultimately disagreed with the government’s contentions that Mr. 

Mobley is an unmitigable danger to the community. As did Magistrate Judge 

Westmore and pretrial services office, the district court judge concluded that the 

conditions of release imposed by the magistrate reasonably assured community 

safety and appearance. 1 Those conditions are set forth below. 

 C. Conditions of Release 

  The district court ordered Mr. Mobley released on the following conditions: 

                                                
1 In light of the entire record, including Mr. Mobley’s ties to the district, lack of ties 
elsewhere, lack of resources, lack of means to flee, and strong family support, the district 
court found that Mr. Mobley is not in fact a flight risk. 
 

Case: 12-10245     05/17/2012     ID: 8181613     DktEntry: 7     Page: 8 of 51



 5 

 Mr. Mobley is ordered released on a $150,000 bond, secured by property 

owned by Madeline Mitchell, Mr. Mobley’s grandmother and co-signed by Mr. 

Mobley’s parents, Tonnette Lynch and Otis Mobley, Sr. (Government Exhibit 4.) 

 Mr. Mobley is ordered to remain on house arrest (24 hours a day, seven days 

a week) at the home of surety Madeline Mitchell in Sebastopol, California. Mr. 

Mobley will wear an ankle monitor equipped with GPS tracking abilities, so that 

pre-trial services can monitor his compliance with the restrictions on his 

movement. Mr. Mobley is not free to leave the home for any purpose other than 

medical or legal appointments, as approved by pre-trial services. In the event that 

Mr. Mobley is to leave the residence for medical or legal appointments, Ms. 

Mitchell as his custodian is required to personally drive Mr. Mobley to those 

appointments and back. (Government Exhibit 3; Government Exhibit 4; 

Government Exhibit 5.) 

  Mr. Mobley may not consume alcohol or controlled substances without a 

valid prescription while on home detention. He must submit to drug and alcohol 

testing, which will ensure compliance with this condition. He must undergo drug 

and alcohol counseling at the direction of pretrial services. (Government Exhibit 3; 

Government Exhibit 4; Government Exhibit 5.) 

 Mr. Mobley may not contact or communicate with his co-defendants 

(directly or indirectly) outside presence of counsel. He is further prohibited from 

having contacting or communicating with individuals known to him to be involved 
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in criminal activity. (Government Exhibit 3; Government Exhibit 4; Government 

Exhibit 5.) 

 Mr. Mobley is prohibited from committing any other state or federal crime. 

He shall not possess any firearm or explosive device. He may not harass, threaten, 

intimidate, injure, tamper with or retaliate against any witness, victim, informant, 

juror, or officer of the court, or obstructing any criminal investigation. 

(Government Exhibit 3; Government Exhibit 4; Government Exhibit 5.) 

 He must make all court appearances and surrender himself as ordered by the 

court. Ibid.  As Mr. Mobley’s custodian, Ms. Mitchell is obligated to assure 

that Mr. Mobley makes all court appearances as required. (Government Exhibit 3; 

Government Exhibit 4; Government Exhibit 5.) 

 Pre-trial services will monitor compliance with these conditions and report 

any violations to the district court. Additionally, Ms. Mitchell, will act as Mr. 

Mobley’s custodian. Ms. Mitchell does not work and is in a position to monitor 

Mr. Mobley at home. They will reside together in a relatively small space. As Mr. 

Mobley’s custodian, Ms. Mitchell is legally obligated to report any violation, 

however slight, to pre-trial services and she has promised to do so. Ms. Mitchell 

has been admonished by the court and understands that she will be criminally 

liable for failure to report violations failure to do could result in forfeiture of the 

$150,000 bond secured by her home. Ms. Mitchell’s son and daughter in law, Otis 

Mobley, Jr.’s parents, have been similarly admonished. Mr. Mobley fully 

understands the risks and responsibilities that his family members have assumed 
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and understands the consequences that non-compliance will have for them. 

Government Exhibit 3; Government Exhibit 4; Government Exhibit 5. 

 In a forward-thinking and admirable effort to ensure that Mr. Mobley’s time 

on house arrest is in some way constructive, the district court imposed the 

additional condition that while under house arrest, Mr. Mobley must read daily 

from a list of books to be selected by the court. He must write and submit reports 

to pretrial services regarding the materials. Release Order, pp. 12-13. The court 

intends to select materials about individuals who come from difficult 

circumstances and the things they’ve done with their lives. Government Exhibit 3. 

 Though not a condition of his release, Mr. Mobley has expressed intent to 

enroll in online classes while on release to obtain his high school diploma, which 

he was working toward prior to his arrest. 

 The district court thoroughly admonished Mr. Mobley that it will employ a 

zero-tolerance policy and any violation of the terms of release, however slight, 

will result in remand and incarceration. 

ARGUMENT 

I. APPLICABLE LEGAL PRINCIPLES 

A. Bail Reform Act requires release unless no combination of 
conditions can reasonably assure the safety of the community 
or appearance 
 

Release pending trial is governed by the Bail Reform Act of 1984 which, 

like its predecessor, the Bail Reform Act of 1966, 18 U.S.C. §§ 3146-3152 (1982) 

(repealed October 12, 1984), mandates release of a person facing trial under the 
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least restrictive condition or combination of conditions that will reasonably assure 

the appearance of the person as required. 18 U.S.C. § 3142(c)(2) (1984); see 

Honeyman, 470 F.2d at 474-75; Banks v. United States, 414 F.2d 1150, 1153 

(D.C.Cir.1969). The Fifth and Eighth Amendments' prohibitions of deprivation of 

liberty without due process and of excessive bail require careful review of pretrial 

detention orders to ensure that the statutory mandate has been respected. U.S. v. 

Motamedi (9th Cir. 1985) 767 F.2d 1403, 1405. 

Pretrial release should be denied only in rare circumstances, and any doubt 

about the propriety of release should be resolved in the defendant’s favor. 

Motamedi, 767 F.2d at 1405. The Bail Reform Act requires that in a pretrial 

posture, the government bears the burden of proving that a defendant poses a risk 

of flight and/or a danger to the community that cannot be mitigated through the 

imposition of conditions of release. If the government does not meet its burden, 

the court’s duty is to fashion conditions that permit the defendant to remain out of 

custody during the preparation of his or her defense, while safeguarding against 

flight or community danger. To give effect to the principle that doubts regarding 

the propriety of release be resolved in favor of the defendant, the court is to rule 

against detention in close cases.  United States v. Chen, 820 F. Supp. 1205, 1208 

(N.D. Cal. 1992)(Walker, J.) (quoting United States v. Motamedi, 767 F.2d 1403, 

1405-06 (9th Cir. 1985)). 

 A person facing trial must be released unless it is found that “no condition or 

combination of conditions ... [can] reasonably assure the appearance of the person 
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as required and the safety of the community. 18 U.S.C. § 3142. In non-capital 

cases, pretrial release should rarely be denied. Motamedi, 767 F.2d 1403 at 1405; 

see also United States v. Salerno, 481 U.S. 739, 755 (1987)(upholding 

constitutionality of the bail reform act; “in our society, bail is the norm, and 

detention prior to trial without trial is the carefully limited exception.”) 

 The court may order a defendant detained only if the court finds that 

conditions cannot be fashioned to assure the defendant’s appearance in court or the 

safety of another person. 18 U.S.C. § 3142(e)(1). The government bears the 

burden of proof on both prongs. The government must show by a preponderance 

of the evidence that the defendant is a flight risk, and must prove by clear and 

convincing evidence that defendant poses a non-mitigable danger to the 

community. United States v. Aitken, 898 F.2d 104, 107 (9th Cir. 1990); Motamedi, 

767 F.2d at 1406-1407. 

B. Applicable standards for reviewing release orders 

 Title 18 United States Code, section 3145 (a)(1) provides: “[i]f a person is 

ordered released by a magistrate judge, or by a person other than a judge of a court 

having original jurisdiction over the offense and other than a Federal appellate 

court . . . the attorney for the Government may file, with the court having original 

jurisdiction over the offense, a motion for revocation of the order or amendment of 

the conditions of release.” 18 U.S.C. § 3145 (a)(1). The motion shall be 

determined promptly. Ibid. 
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 When a district court reviews a motion to revoke or modify a magistrate’s 

release order, the district court acts de novo and must determine on its own 

whether detention is proper. United States v. Koenig (9th Cir. 1990) 912 F.2d 

1190, 1192.  

 The applicable standard of review for pretrial detention orders is one of 

deference to the district court's factual findings, absent a showing that they are 

clearly erroneous, coupled with our right of independent examination of the facts, 

the findings, and the record to determine whether an order of pretrial detention 

may be upheld. U.S. v. Motamedi (9th Cir. 1985) 767 F.2d 1403, 1406. Appellate 

review involves an independent review of the facts, findings, and record to 

determine if the district court order regarding bail or detention may be upheld. 

United States v. Motamedi, 767 F.2d 1403, 1406. Absent error of law, the Court of 

Appeals must uphold a district court order either granting or denying bail, as long 

as an order is supported by the proceedings below.  United States v. Reuben, 974 

F.2d 580, 586 (5th Cir. 1992). Factual findings underlying a district court's pretrial 

release or detention order, including whether a defendant is a flight risk or a 

danger to the public, are reviewed under the clearly erroneous standard, “coupled 

with an independent review of the facts, the findings, and the record to determine 

whether the order may be upheld.” See United States v. Gebro, 948 F.2d 1118, 

1121 (9th Cir.1991); United States v. Donaghe, 924 F.2d 940, 945 (9th Cir.1991); 

Marino v. Vasquez, 812 F.2d 499, 509 (9th Cir.1987). 
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C. Applicable standard where the government seeks to stay a 
pre-trial release order pending appeal 

  
 The standard that applies where the government seeks a stay of a pre-trial 

release order is  less clear. Federal Rule of Appellate Procedure 9 applies to 

appeals of pre-judgment release order. Rule 9, subdivision (3) provides that: the 

court of appeals or one of its judges may order the defendant's release pending the 

disposition of the appeal. 

 Federal Rule of Appellate Procedure 8 governs the stay of a judgment or 

order from which a party appeals. Rule 8(c) provides that motions for stay in 

criminal cases are governed by Federal Rule of Criminal Procedure 38. The 

government acknowledges that Rule 38 concerns stays of sentences, and does not 

discuss stays of pretrial orders, but nevertheless contends that the factors relevant 

to Rule 8 motions are the factors set forth in Hilton v. Braunskill, 481 U.S. 770, 

776. Specifically, (1) whether the stay applicant has made a strong showing that he 

is likely to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) where the public interest lies.  

 Mr. Mobley disagrees that the above factors govern a government’s request 

to stay a pretrial release order. Rule 38 governs requests for stays in post-

conviction proceedings and applies when a defendant found guilty beyond a 

reasonable doubt seeks to stay a death sentence, term of imprisonment, restitution 

order or other disability pending appeal. The standard for evaluating whether a 
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pretrial release order should mirror the provisions of the bail reform act, because 

what the government seeks in this case is effectively a new order of detention. 

 Because it is Mr. Mobley’s contention that pre-trial detention orders must 

take into consideration the factors set forth in 18 U.S.C. §3142, they are addressed 

below. However, in the event that the court finds that the standard articulated by 

the government applies, the request should still be denied.  

II. The 3142 (g) factors weigh in favor of release pending appeal 
 
  In determining whether conditions of release may reasonably assure the 

appearance of the person as required and the safety of any other person and the 

community, the court should take into account available information concerning 

(1) the nature and circumstances of the offense charged; (2) the weight of the 

evidence against the person; (3) the history and characteristics of the person, 

which includes the person's character, physical and mental condition, family ties, 

employment, financial resources, length of residence in the community, 

community ties, past conduct, history relating to drug or alcohol abuse, criminal 

history, and record concerning appearance at court proceedings; and whether, at 

the time of the current offense or arrest, the person was on probation, on parole, or 

on other release pending trial; and (4) the nature and seriousness of the danger to 

any person or the community that would be posed by the person's release. 18 USC 

§ 3142 (g)(1)-(4). 

// 
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A. The nature and circumstances of the offense charged and the 
weight of the evidence 
 

 There is no dispute as to the serious nature and circumstances of the alleged 

offenses. As to the weight of the evidence, the government contends that Otis 

Mobley purported to be in possession and control of illegal weapons for sale and 

agreed to sell an acquaintance of a confidential informant a grenade launcher. Mr. 

Mobley agreed to meet with the informant and the would-be buyer in a parking lot 

in Richmond to conduct the transaction. However, when Otis Mobley arrived with 

co-defendants Khusar Mobley and Dmarce Hutcherson, Otis Mobley was not in 

possession of had no intention of selling any illegal weapons. Upon meeting the 

confidential informant (CI 1), the would-be buyer (an undercover ATF agent) and 

a third individual (CI 2), Khusar Mobley and Dmarce Hutcherson got into the 

backseat of the undercover agent’s car. Both CIs and Otis Mobley remained 

outside of the car. While inside the car, Khusar Mobley and Dmarce allegedly 

pointed firearms at the undercover agent and demanded money. See Indictment, 

Docket 7. 

 The government has not alleged by proffer or otherwise that Otis Mobley 

ever personally possessed, brandished, or carried a firearm or that he personally 

assaulted or attempted to rob the agent. The government has not alleged that Otis 

Mobley threatened, used force, or displayed aggressive behavior during or after 

the alleged incident. Rather, it is the government’s theory that Otis Mobley 

orchestrated the alleged assault and attempted robbery using the previous 
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conversations with the informant as a ruse. As noted above, the allegations and the 

version of events proffered by the government will be strongly contested by the 

defense in future proceedings. 

 After reviewing video of the incident, Magistrate Westmore aptly noted that 

the video shows Khusar Mobley brandishing firearm and Hutcherson inside the 

car but does not show Otis Mobley. Release Order, 5. Noting that the nature of the 

allegations is extremely serious, the magistrate judge noted that Otis Mobley is not 

alleged to have been armed at the time of the offense and is not alleged to have 

personally brandished a firearm. Moreover, Otis Mobley was outside of the car at 

the time of the incident. Accordingly, the magistrate correctly notes that the 

weight of the evidence “is not nearly as great as it is against the two co-

defendants.” Magistrate Judge Westmore noted that Otis Mobley’s actions do not 

convincingly establish that he knew that Khusar Mobley planned to pull a firearm 

once inside the vehicle.  Release Order, p. 6.  Nevertheless, the magistrate 

concluded that the nature of the allegations raises a concern that Otis Mobley is a 

danger to the community. Similarly, the district court concluded that the nature 

and circumstances gave rise to a concern that Mr. Mobley presented a danger to 

the community.  However, the court concluded that the risk is mitigable through 

the imposition of conditions of release.  

The government relies heavily on the violent nature of the offense and Otis 

Mobley’s subsequent flight in support of its claim that “the nature and the 

circumstances of the offense clearly demonstrate that defendant is both a danger to 
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the community and a flight risk. The government overstates the strength of the 

evidence against Otis Mobley, which should in any event be the least important 

factor in the court’s calculus given the presumption of innocence. United States v. 

Motamedi, 767 F.2d 1403, 1405 (9th Cir. 1985). Moreover, the government fails 

to adequately explain why the extremely restrictive conditions imposed by the 

court fail to adequately to mitigate against those risks. 

B. Mr. Mobley’s history and characteristics 

 Otis Mobley’s history and personal characteristics provide evidence to rebut 

the presumption that no combination of conditions can reasonably assure 

appearance and the safety of the community. Both the magistrate court and the 

district court properly considered evidence of Mr. Mobley’s character and 

personal history in combination with the risk factors apparent from his prior 

contacts with law enforcement, to craft a set of conditions that will reasonably 

assure the safety of the community and Mr. Mobley’s future appearance before the 

court.  

 The police reports provided to defense counsel documenting Mr. Mobley’s 

prior law enforcement contacts indicate that marijuana and alcohol appear to 

accompany, if not underlie, many of Mr. Mobley’s prior law enforcement 

contacts. Certainly, home detention (with adequate assurances of community 

safety) and treatment is in Mr. Mobley’s interest and in the interest of society as a 

whole. 
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 Otis Mobley, Jr. is 23 years old. He was born in Oakland and raised in 

Richmond, California and has lived in the Northern District most of his life. He 

has no known mental health issues. He appears to be good physical health. 

The oldest of five children, Mr. Mobley was raised by his parents, Tonnette 

Lynch and Otis Mobley, Sr.. Lynch and Mobley, Sr., who have been married for 

19 years. They reside with all of their children in Richmond, California. Also 

living in the home is O.D. Mobley, Mr. Mobley, Jr.’s grandfather. Mr. Mobley, 

has a four-year-old son, Otis Mobley, III. Mr. Mobley is raising Otis Mobley, III, 

with his girlfriend of five and a half years, Meliza Contreras. Ms. Contreras lives 

in El Cerrito, California. She agreed to act as a surety.  

 Prior to the initial detention hearing, undersigned counsel provided pretrial 

services and the magistrate court with copies of several letters written by family 

members, in addition to former teachers and a current case manager. Exhibit 2. In 

addition to comments regarding Mr. Mobley’s love and devotion to his young 

child, several of the letters reference the struggles of Mr. Mobley’s late teenage 

years, and his recent efforts toward pointing his life in the right direction by 

earning a high school diploma and seeking job training – a reference to his work 

with the San Francisco Conservation Corps and RAMP program. 

 The letters establish the strength of Mr. Mobley’s ties to the community, his 

broad support network and his deep connection to his family. The letters from his 

family characterize him, among other things, as loving, compassionate, respectful, 

patient, protective and having integrity. 
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The comments of family members are relevant for a number of reasons. 

First, the supportive community provides a disincentive to flee. Mr. Mobley’s 

strong ties to the community and support network mitigate against risk of flight, 

particularly because Mr. Mobley lacks significant ties outside of the district, has 

no assets, owns no passport, and has never left the country. More importantly, his 

connection to his family and the characteristics attributed to him provide a basis 

for concluding that the bond signed by family members to whom he is deeply 

attached provide strong incentive for Mr. Mobley to comply with the conditions of 

release just as the characteristics described by case managers and teachers indicate 

that he has attributes that make it likely that he will comply with the conditions 

imposed, or risk financial devastation for his entire immediate family. 

 As previously noted, both of Mr. Mobley’s parents have co-signed on a 

$150,000 bond. Neither own property and therefore cannot secure a bond with 

property. However, both parties are reliably employed -- Ms. Lynch full time as a 

bus driver for AC transit and Mr. Mobley, Sr. full time as a teaching assistant at 

De Anza High School in El Cerrito. Both have held their respective jobs for 

approximately 14 years.2 

                                                
2 The government contends that Otis Mobley, Sr., one of the proposed sureties “lied” to 
pretrial services about his criminal record by failing to disclose a 23-year-old 
misdemeanor conviction for providing false identification to a police officer. Government 
counsel confronted defense counsel minutes before the detention hearing with this 
information. Undersigned counsel spoke briefly with Mr. Mobley and inquired about his 
conversation with pretrial services. Mr. Mobley did not recall being asked about his 
criminal history, which the undersigned noted during the detention hearing. Undersigned 
counsel has since spoken with the pre-trial service officer that prepared the report, who 
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Additionally, Madeline Mitchell, Mr. Mobley’s grandmother, will post real 

property to secure the $150,000 bond and has agreed to act as Mr. Mobley’s 

custodian. Mr. Mobley will reside with her (on house arrest) in Sebastopol. Ms. 

Mitchell raised four children and was a foster parent to nine. She does not drink 

alcohol or use drugs and she keeps neither in her home. She has no criminal 

record. She is 67 years old and recently retired after 34 years of employment at 

United Airlines, where she started as a secretary and rose to the ranks of a 

management employee. Because she is retired, she is available to supervise Mr. 

Mobley. As his custodian, Ms. Mitchell will be required to report any violations to 

the court and has personally assured the court that she will deliver Mr. Mobley to 

all future court appearances.  

The government contends that Ms. Mitchell is ill-equipped to handle her 

young grandson and makes much of the fact that she was unaware that he has used 

drugs other than marijuana. However, she is now aware of his history and has 

made a promise to the court that she will report any violations of release, including 

drug use, immediately to pretrial services. There is no basis for concluding that 

Ms. Mitchell cannot effective act as a custodian. Moreover, Ms. Mitchell won’t be 

solely responsible for monitoring Mr. Mobley. He will wear an ankle monitor that 

is tracked by pre-trial services and he will be subject to drug testing.   

                                                                                                                                            
confirms that she did ask whether Mr. Mobley had a criminal history, to which he replied 
no. Mr. Mobley has little motive to lie to pretrial services and lie to the court about a 23- 
year old petty offense, which he suffered in his twenties. A much more likely explanation 
is that there was some kind of miscommunication or misunderstanding. 
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In the presence of Mr. Mobley, Ms. Mitchell was admonished that in 

addition to jeopardizing her financial security and the security of the co-signors 

(her son and daughter in law), a failure to report a breach of the conditions of 

release could result in contempt proceedings being brought against Ms. Mitchell. 

Ms. Mitchell readily accepted these risks, as did Mr. Mobley’s parents, 

demonstrating their belief that he can and will comply with the terms of pre-trial 

release. The bond incentive, combined with conditions requiring drug and alcohol 

testing, removal of Mr. Mobley from Richmond, restriction to house arrest in 

Sebastopol, supervision through GPS monitoring, substance abuse counseling and 

a search condition will provide Mr. Mobley with incentive and support that will 

reasonably assure his compliance with the terms of release. At the same time, the 

conditions provide the court with several monitoring and enforcement 

mechanisms. 

The letters in support of Mr. Mobley, discussing the quality of his 

participation with the San Francisco Conservation Corps and the RAMP program 

illustrate that Mr. Mobley is able to comply with rigorous requirements and be 

responsive to direction and supervision and also indicate that Mr. Mobley has 

made efforts to obtain his GED and gain employment, with the goal of getting 

himself on the right track. The RAMP program is a seven-week job readiness 

training program designed for at-risk youth. Successful graduates may apply for 

acceptance into the San Francisco Conservation Corps (SFCC), a job-training 

program, which provides Corps members an opportunity to work while earning 
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their high school degree. Otis graduated from the RAMP program and was 

accepted into the SFCC. While working with SFCC, Mr. Mobley arrived at 7:30 

am, attended classes for two hours, then worked until 4:30 pm. 

In a letter to the court, Jeff Wolcott, Mr. Mobley’s case manager at the 

SFCC, reported that “Otis received glowing recommendations from the RAMP 

staff, where he worked on developing his professional skills and behavior as well 

as starting to create his work portfolio that including [sic] his resume, cover letter 

and master application; in hopes to begin his career goals and begin a life of 

dedicated employment.” Wolcott described Mr. Mobley as “an extremely polite 

and kind young man who has a lot of gifts that will help him be successful if he is 

provided with the right support.” He further notes that “Otis is one of the few 

individuals I work with who readily seeks out my help, continuously looking for 

ways he can improve himself and his future. Otis has been attending John Muir 

Charter School and is working hard to obtain his California High School diploma. 

He has been working with me to gain better conflict resolution skills, increase his 

parenting skills, as well as developing better ways to appropriately conduct 

himself as a young adult.” See Exhibit A, letter from Jeff Wolcot, MSW.  

Samantha Sassi, Associate Director of Academics at the John Muir Charter 

School writes, “while attending school, Otis consistently demonstrates very good 

efforts to progress academically, actively participates in class, and is taking 

significant steps to overcome some of the barriers to his education, which he had 

previously experienced. Otis is a conscientious individual, who readily follows the 
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directions of his teachers, listens attentively and complies with requests from his 

supervisors.” Exhibit 3, Letter from Samantha Sassi (emphasis added). These 

comments indicate that Mr. Mobley’s personal character will lend itself to 

compliance with the conditions of release, particularly in view of the bond, which 

will provide incentive to comply and in view of  the easily monitored restrictions 

designed to mitigate risk. Moreover, undersigned counsel has been in contact with 

the classification sergeant at Glenn Dyer jail and is aware of no in custody 

incidents, behavioral concerns that have arisen while Mr. Mobley has been in 

custody. 

One concern articulated by the government is Mr. Mobley’s admitted 

history of drug and alcohol use. The court, pretrial services and the government 

share a concern that Mr. Mobley’s admitted history of frequent drug and alcohol 

use increase risk of flight and violation pre-trial release violations. Indeed, a 

review of incident reports documenting Mr. Mobley’s prior contacts with law 

enforcement reflect that alcohol and or marijuana factor into to many if not most 

of his prior contacts with law enforcement, particularly where he is alleged to have 

behaved combatively or resisted authority. Thus, the condition prohibiting Mr. 

Mobley from using alcohol or controlled substances without a valid prescription 

mitigates this risk. The court will not have to rely on Mr. Mobley’s good faith 

compliance as he is subject to testing by pre-trial services. Moreover, the order 

that Mr. Mobley to engage in counseling, will provide Mr. Mobley with support to 

further mitigate risk factors presented by his history of substance use. 
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Additionally, Mr. Mobley will be will be confined to a drug and alcohol free home 

in a rural area. On house arrest in Sebastopol, there will be little option but to 

comply with the condition that he refrain from consuming alcohol or any 

unprescribed controlled substances. As an additional monitoring mechanism of 

last resort, Ms. Mitchell will be obligated to notify the court if Mr. Mobley uses 

substances on her watch. 

 An additional concern addressed by the court is Mr. Mobley’s prior failure to 

appear, indicating risk of flight. The court noted that it is difficult to ascertain how 

many failures to appear are for traffic tickets. It is worth noting that there is a 

significant distinction between release on one’s own recognizance and release 

under the terms contemplated in this case -- under the strict supervision of the 

court and under the supervision of a custodian who has promised to personally 

deliver the defendant to court. Mr. Mobley’s family faces dire financial 

consequences if he fails to appear in light of the $150,000 bond, which certainly 

did not exist in prior more prone to neglect traffic or misdemeanor matters. Thus, 

the risk of non-appearance can be mitigated by the conditions of release and 

supervision. 

 Mr. Mobley has never been convicted of a felony offense. He has four prior 

misdemeanor convictions, including a misdemeanor conviction for domestic 

violence in September 2011 (age 22); public intoxication and driving on a 

suspended license in June of 2010 (age 20); providing false identification to a 
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police officer in October 2008 and April 2007 (age 18 and 19); and taking a 

vehicle without the owner’s consent in September 2007 (age 18). 

 Appellant was on misdemeanor probation at the time of his arrest. To his 

credit, he was attending anger management classes and acknowledged at the time 

of his arrest that he needs to work on his anger. The court notes that Mr. Mobley 

was sentenced to two days in jail for that offense and was placed on probation.  

Significantly, rather than issue a stay away order commonly issued in domestic 

violence cases, the court deemed it appropriate to impose a “no harass” order, 

which prohibits Mr. Mobley from harassing or annoying Ms. Contreras, but does 

not prevent them from being in contact. Ms. Contreras volunteered to act as a 

surety indicating that she is not afraid of him and has appeared in court at every 

appearance along with various members of Mr. Mobley’s family and friends.  

In arguing that Mr. Mobley must be detained because he is a danger to the 

community, the government details multiple incidents in which Mr. Mobley was 

detained in a car where a firearm was found. Although presented in the 

government’s request for a stay as if the firearms were found on Mr. Mobley’s 

person, in each case, there were found inside of cars in which Mr. Mobley was a 

passenger. During each incident, there were multiple people present in the vehicle 

and in one case several people had access to the car immediately prior to the 

detention. When taken, no forensic evidence linked Mr. Mobley to any of the 

firearms. As to a juvenile incident in which Mr. Mobley’s cousin was arrested in 

possession of a firearm in school, it is to Mr. Mobley’s credit that he came forward 
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to take responsibility for his own actions in that incident. After his cousin was 

arrested in possession of a firearm, Mr. Mobley came forward to tell the police 

that he found the gun on school grounds and gave it to his cousin to put in his 

locker.  

 The government further argues that Mr. Mobley is an unmitigable danger 

because of an incident that occurred in 2009, when at age 19, Mr. Mobley was 

arrested in connection with a homicide investigation. After being interviewed by 

police, Mr. Mobley admitted to carrying a gun for defensive purposes and to 

shooting a man that had threatened Mr. Mobley’s and the life of his cousin by 

charging at them with a loaded firearm. No charges were ever filed. Presumably, 

law enforcement concluded that Mr. Mobley acted in reasonable self-defense. 

 The prior contacts that did not give rise to a prosecution or conviction should 

be given little weight. In the absence a conviction establishing that Mr. Mobley 

committed a criminal offense it amounts to a denial of due process to detain him 

based solely on uncharged, unproven allegations. That said, the court considered 

these prior contacts and attributed appropriate weight to them. 

 The video attached to the government’s motion shows Mr. Mobley pick up a 

firearm and pose for a picture with it before put it back down. There is no 

aggressive or threatening conduct, no indication that the gun is loaded and no 

indication that the gun belongs to him. He appears in the image as a young man 

posturing. It is deeply unfortunate that in the high-risk neighborhood where Mr. 

Mobley was raised, such images are likely not uncommon among young men.  
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The image, as did Mr. Mobley’s prior contacts with law enforcement were 

carefully considered by the court. 

 Ultimately, the court concluded that removing Mr. Mobley from the high risk 

community of Richmond, sequestering him on home detention, tracking his 

movement with an ankle monitor, prohibiting any drug use, random drug tests, and 

the imposition of a substantial bond would adequately address the risk factors 

present and provide him with incentive to succeed on release. 

 Given the nature and circumstances of the current allegations and Mr. 

Mobley’s prior contacts with law enforcement charged and uncharged, it is sound 

for the court and the government to be concerned about the safety of the 

community. However, the issue is not merely whether Mr. Mobley presents a 

danger but whether any conditions of release can mitigate that danger. In this case, 

the restrictive conditions of release have been discussed at length. Mr. Mobley’s 

removal from Richmond, an extremely high-risk community, and house arrest in 

Sebastopol will mitigate significant risk. Mr. Mobley’s personal characteristics as 

described by family members and teachers, placement on house arrest in 

Sebastopol, the conditions of electronic monitoring and strict supervision, 

including drug testing and warrantless searches, and the condition that Mr. Mobley 

address substance abuse issues and abide by the numerous restrictions imposed by 

the court, will reasonably assure the safety of the community while Mr. Mobley is 

on release. 
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C. If this Court Applies the Factors Relied upon by the Government, it 
still must deny the Motion for a Stay 
  

 The government contends that in determining whether to stay the release 

order, the relevant factors for consideration are: (1) whether the stay applicant has 

made a strong showing that he is likely to succeed on the merits; (2) whether the 

applicant will be irreparably injured absent a stay; (3) whether issuance of the stay 

will substantially injure the other parties interested in the proceeding; and (4) 

where the public interest lies. 

 As to the first factor, whether the applicant has made a strong showing that it 

is likely to succeed on the merits, the government has not. In its request for a stay, 

the government repeats arguments that have twice failed to convinced the court. 

The government relies heavily on inflammatory uncharged prior contacts with law 

enforcement in an effort to convince this Court that society will be in danger if he 

is released. However, the government fails to recognize the manner in which the 

conditions tailored in this case effectively address the concerns raised by the 

government. The government has failed to establish that Mr. Mobley is a danger 

or a flight risk and that no conditions of release can reasonably assure community 

safety and appearance. 

 As to the second factor, whether the applicant will be irreparably injured 

absent a stay. The government will suffer no harm if Mr. Mobley is released. In 

the unlikely event this Court reverses the district court’s release order, Mr. Mobley 
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can be remanded into custody. The restrictive conditions imposed assure that no 

harm will come to the community because of his release.  

 As to the third factor, whether issuance of the stay will substantially injure 

the other parties interested in the proceeding: it will. Mr. Mobley has been 

detained since March 28, 2012. He was initially ordered released on April 23, 

2012. The government sought a stay pending its motion for revocation in the 

district court. He was again ordered released on May 14, 2012. Again, the 

government sought a stay so that it could appeal the ruling to this Court. .)  If 

forced to wait until the appeal is resolved, Mr. Mobley can expect to have spent 

close to three months in custody, pending the government’s appeal of carefully 

though out, well-founded release orders. Moreover, prolonged incarceration of a 

person presumed innocent may violate due process. To determine whether 

prolonged incarceration violates due process, the court must analyze three prongs, 

which are (1) the duration of custody; (2) the government or court’s responsibility 

for the delay; and (3) the strength of the evidence on which detention is based. 

United States v. Gelfuso, 838 F.2d 358 (9th Cir. 1988); United States v. Orena, 

986 F.2d 628 (2d Cir. 1993.)  Given the district court’s conclusion that the 

conditions of release will reasonably assure the safety of the community and that 

Mr. Mobley is not a flight risk, if he is detained pending this appeal he will 

irreparably harmed and his right to due process. 

 As to the fourth factor, where the public interest lies. Certainly, the public 

has an interest in safety. However, public safety is not compromised by release for 
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the reasons set forth above.  The conditions of release are such that the safety of 

the community is reasonably assured. 

CONCLUSION 
 
 For the foregoing reasons, this Court should deny the government’s request 

for a stay. 

Date: May 16, 2012     Respectfully submitted, 

/s/ 
 
Suzanne M. Morris 
Counsel for Otis Mobley 
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