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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

 
RICHARD A. LEAVITT,   ) CASE NO. 1:93-cv-00024-BLW 
      )  

Petitioner,   ) CAPITAL CASE 
)  

vs.      ) RESPONSE TO PETITIONER’S 
      ) MOTION FOR ACCESS 
A.J. ARAVE,     )  
      )  
  Respondent.   ) 
________________________________ ) 
 

COMES NOW, Respondent, A.J. Arave (“state”), by and through his attorney, L. 

LaMont Anderson, Deputy Attorney General and Chief, Capital Litigation Unit, and does 

hereby respond to Petitioner’s (“Leavitt”) Emergency Motion for Access to Petitioner by 

Expert (Dkt. 325) by objecting to the same.   
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BACKGROUND 
 

As a result of the Ninth Circuit’s May 17, 2012 decision in Leavitt v. Arave, 646 

F.3d 605 (9th Cir. 2011), Leavitt filed a Petition for Certiorari, which was denied by the 

Supreme Court on May 14, 2012 (Dkt. 321), resulting in issuance of the Ninth Circuit’s 

Mandate on May 16, 2012 (Dkt. 320).  However, while Leavitt’s Petition for Certiorari 

was pending, this Court issued two sealed orders (Dkt. 315, 316) based upon a “sealed 

document” filed by Leavitt (Dkt. 314).  Additional sealed documents were filed on 

May 9, 2012 (Dkt. 317) and  May 17, 2012 (Dkt. 319), which apparently were addressed 

by the Court in sealed orders on May 17, 2012 (Dkt. 322), and May 18, 2012 (Dkt. 323).   

After issuance of the Ninth Circuit’s Mandate and pursuant to I.C. § 19-2715(2) 

(2012),1 the state sought a death warrant for Leavitt’s execution.  On May 17, 2012, the 

Honorable Jon J. Shindurling signed a Death Warrant, setting Leavitt’s execution for 

June 12, 2012.  (Appendix A.)  As a result of issuance of the Death Warrant and pursuant 

to the Idaho Department of Correction’s (“IDOC”) January 6, 2012 “Execution Protocol” 

(Appendix B) and I.C. § 19-2705, Leavitt was served with the Death Warrant at 

approximately 4:00 p.m. on May 17, 2012, and moved to the “Isolation Chamber.”2 

 At some time, presumably in one of its sealed orders, this Court authorized 

Leavitt’s attorneys to retain Dr. Charles Honts for purposes of interviewing Leavitt.  
                                                 
1 Idaho Code § 19-2715(2) was amended during the 2012 Idaho Legislative Session with 
an emergency clause and reads as follows, “Upon Remittitur or mandate after a sentence 
of death has been affirmed, the state shall apply for a warrant from the district court in 
which the conviction was had, authorizing execution of the judgment of death.”  
 
2 This information was conveyed to undersigned counsel via e-mail on May 17, 2012, at 
approximately 5:16 p.m. by Warden Randy Blades.  Should the Court or counsel desire 
undersigned counsel or Warden Blades to submit an affidavit regarding the same, the 
state will file such an affidavit.  The state did not file an affidavit because of its desire to 
file this response quickly and without unnecessary delay, thereby providing Leavitt and 
the Court as much time as possible to render a decision regarding his current motion. 
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(Dkt. 325-1, p.1.)  At an unknown time, Leavitt’s attorney “arranged with Dr. Honts and 

the Warden’s Office at the Idaho Maximum Security Institution (IMSI) for that interview 

to occur on May 18, 2012 at the hour of 1:00 p.m.”  (Dkt. 325-1, p.2.)  On the morning of 

May 18, 2012, a “representative of IMSI” contacted one of Leavitt’s attorneys and 

informed him that “under I.C. § 19-2705, the prison would not permit Dr. Honts access to 

Mr. Leavitt because he was not an ‘agent’ of Mr. Leavitt’s attorneys pursuant to the 

statute.”  On May 18, 2012, at approximately 12:26 p.m., Leavitt filed the instant 

Emergency Motion for Access to Petitioner by Expert, requesting that Dr. Honts be 

permitted access to Leavitt at the previously scheduled time.  (Dkt. 325.)  At 

approximately 4:49 p.m., this Court entered a Docket Entry Order denying Leavitt’s 

motion to have Dr. Honts interview Leavitt at the previously scheduled time, but ordered 

an expedited briefing schedule to address Leavitt’s instant motion.  (Dkt. 326.) 

 
ARGUMENT 

 
 Idaho Code § 19-2715(2) requires the state to obtain a death warrant once the 

remitter or mandate has been issued.  Idaho Code § 19-2705 requires that “[w]henever a 

person is sentenced to death, the judge passing sentence shall, in accordance with section 

19-2719, Idaho Code, sign and file a death warrant fixing a date of execution not more 

than thirty (30) days thereafter.”  Pursuant to these two statutes, the state obtained a death 

warrant on May 17, 2012, that set Leavitt’s execution for June 12, 2012.  At the time 

Leavitt’s death warrant was obtained, the state was unaware Dr. Honts had even been 

retained, let alone that an appointment had been made for him to interview Leavitt the 

following day.   
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 Irrespective, even prior to issuance of the Death Warrant, Dr. Honts should not 

have been permitted access to Leavitt without a proper court order.  It is undersigned 

counsel’s understanding that, pursuant to IDOC policy, contact visits between death-

sentenced inmates and experts is not permitted without a court order.  Such orders are 

routinely granted and have been previously granted in Leavitt’s case.  (Dkts. 33, 42, 47, 

189, 192, 197, 217, 234.)   

 However, under I.C. § 19-2705(3), when a death warrant has been issued, “the 

warden of the prison in which the person is incarcerated shall keep the condemned person 

in solitary confinement until execution.”  Additionally, when the death-sentenced inmate 

is in solitary confinement, 

[n]o person shall be allowed access to the condemned person except law 
enforcement personnel investigating matters within the scope of their 
duties, the attorney of record, attending physicians, a spiritual adviser of 
the condemned’s choosing, the members of the immediate family of the 
condemned, and then only in accordance with prison rules.  Persons under 
death warrant will be allowed contact with their attorneys of record and 
the agents of their attorneys of record.  Such visits will take place subject 
to prison rules.  No other contact visits shall be permitted.” 
 

Id.  Idaho Code § 19-2705 defines “agents of the attorneys of record” as “employees of 

the attorneys of record including investigators, paralegals, legal interns and mitigation 

specialists but does not include retained experts or other independent contractors of the 

attorneys of record.” 

 IDOC’s January 6, 2012 “Execution Protocol” also governs conditions of 

confinement after a death warrant has been served, and reads, in part, as follows, 

“Immediately following the service of a death warrant, the offender will be moved to a 

predetermined isolation cell in accordance with Idaho Code, section 19-2705.”  

(Appendix B, p.18.)  The January 6, 2012 “Execution Protocol” also governs access to 
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the inmate, limiting access to “[l]aw enforcement personnel investigating matters within 

the scope of their duties,” the inmate’s attorney of record, “[a]gents of the offender’s 

attorney of record,” and attending physicians or healthcare staff.  (Id., p.19.)  Visitation 

with the inmate is limited to the inmate’s spiritual advisor of his/her choosing, 

“[a]pproved visitors,” and members of the inmate’s “immediate family.”  (Id., pp.19-20.)  

Other guidelines are also applicable, including contact visits.  (Id., pp.20-21.)   

 Because Leavitt, along with three other death-sentenced inmates, is challenging 

the constitutionality of the January 6, 2012 “Execution Protocol” in a civil rights action, 

see Creech, et al. v. Reinke, et al., #1:12-cv-173-EJL, the state is unwilling to deviate 

from the protocol unless, of course, the Court orders otherwise.  The state’s position is 

buttressed by recent decisions from the Ninth Circuit criticizing the exercise of discretion 

by Arizona officials stemming from Arizona’s execution protocol.  See Lopez v. Brewer, 

No. 12-16084, slip op. (9th Cir. May 18, 2012); Lopez v. Brewer, No. 12-16084, slip op. 

(9th Cir. May 15, 2012).   

 Moreover, the state is concerned an expert is being retained and expects to have a 

contact visit on the eve of Leavitt’s execution after the Death Warrant has been issued.  

The expert has apparently been retained to support Leavitt’s Petition for Commutation, 

which must be filed no later than May 25, 2012.  (Dkt. 325-1, pp.2-3.)  Idaho Code § 19-

2601 governs the commutation process in Idaho and does not require death sentenced 

inmates to wait until the eve of an execution to gather information in support of a 

commutation petition.  The delay involved in retaining Dr. Honts and filing the instant 

motion should strike against granting Leavitt’s instant motion, particularly in light of I.C. 

§ 19-2715 and the January 6, 2012 “Execution Protocol”. 
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CONCLUSION 

 
The state respectfully requests that Leavitt’s Emergency Motion for Access to 

Petitioner by Expert be denied. 

DATED this 21st day of May, 2012. 
      
       

/s/       
      L. LaMONT ANDERSON 
      Deputy Attorney General and 

Chief, Capital Litigation Unit 
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CERTIFICATE OF SERVICE 
  
 I HEREBY CERTIFY that on or about the 21st day of May, 2012, I caused to be 
serviced a true and correct copy of the foregoing document by the method indicated 
below, postage prepaid where applicable, and addressed to the following: 

 
 David Nevin   U.S. Mail 
 Nevin, Benjamin, McKay & Bartlett   Hand Delivery 
 P.O. Box 2772   Overnight Mail 
 Boise, ID  83701   Facsimile 
   X Electronic Court Filing 
 
 Andrew Parnes   U.S. Mail 
 Law Office of Andrew Parnes   Hand Delivery 
 P.O. Box 5988   Overnight Mail 
 Ketchum, ID  83340   Facsimile 
   X Electronic Court Filing 
 
 
 
       

/s/       
      L. LaMONT ANDERSON 
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