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CIRCUIT RULE 27-3 CERTIFICATE 

(i) The contact information for the attorneys for the parties is as follows: 

Janet Crepps 
David Brown 
Center for Reproductive Rights 
120 Wall Street, 14th Floor 
New York, New York 10005 
Telephone (Crepps): (864) 962-8519 
Email: jcrepps@reprorights.org 
Telephone (Brown): (917) 637-3653 
Email: dbrown@reprorights.org  
 
Christopher A. LaVoy 
Tiffany & Bosco, P.A. 
Third Floor Camelback Esplanade II  
2525 East Camelback Road  
Phoenix, Arizona  85016-9240 
Telephone: (602) 255-2731 
Email: cal@tblaw.com 
 
Janie F. Schulman 
Nancy R. Thomas 
Morrison & Foerster LLP 
555 W. Fifth Street 
Los Angeles, California 90013-1024  
Telephone: (213) 892-5200 
Email: jschulman@mofo.com 
Email: nthomas@mofo.com 
Attorneys for Plaintiff Isaacson 

 Susan Talcott Camp 
Alexa Kolbi-Molinas 
American Civil Liberties Union 
Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
Telephone:  (212) 549-2633 
Email: tcamp@aclu.org  
Email: Akolbi-molinas@aclu.org 
 
Daniel Pochoda  
Kelly Flood  
American Civil Liberties Union 
Foundation of Arizona 
3707 N. 7th Street, Suite 235 
Phoenix, Arizona 85014 
Telephone: (602) 650-1854 
Email: dpochoda@acluaz.org 
Email: kflood@acluaz.org 
Attorneys for Plaintiffs Clewell and 
Miller 

 
 

 
Dave Cole 
Solicitor General 
Mike Tryon 
Assistant Attorney General 
Evan Hiller  
Assistant Attorney General 
1275 W. Washington 
Phoenix, Arizona 85007 

 William G. Montgomery 
Maricopa County Attorney 
301 West Jefferson St., Ste. 800 
Phoenix, Arizona  85003-2143 
Telephone: (602) 506-1260 
Email: montgomw@mcao.maricopa.gov 
 
Doug Irish 
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Telephone (Cole): (602) 542-8986 
dave.cole@azag.gov 
Telephone (Tryon): (602) 542-8355 
michael.tryon@azag.gov 
Telephone (Hiller): (602) 542-7685 
evan.hiller@azag.gov 
Attorneys for Defendants Horne, 
Arizona Board of Medicine, and 
Wynn 
 
Paula J. Perrera 
Deputy County Attorney 
32 N. Stone Ave. Suite 2100 
Tucson, Arizona 85701-1412 
Telephone: (520) 740-5750 
Email: paula.perrera@pcao.pima.gov 
Attorney for Defendant LaWall 

J. Kenneth Mangum 
Clarisse R. McCormick 
Louis F. Comus III 
Deryck R. Lavelle  
Deputy County Attorney 
Maricopa County Attorney‘s Office 
222 North Central Avenue, Suite 1100 
Phoenix, Arizona 85004 
Telephone (Irish): (602) 506-6173 
Email: Irishd@mcao.maricopa.gov 
Telephone (Mangum): (602) 506-1739 
Email: mangumk@mcao.maricopa.gov 
Telephone (McCormick): (602) 506-8067 
Email: mccormc@mcao.maricopa.gov 
Telephone (Comus): (602) 506-8015 
Email: Comusl@mcao.maricopa.gov 
Telephone (Lavelle): (602) 506-8032 
Email: lavelled@mcao.maricopa.gov 
Attorneys for Defendant Montgomery 

 
(ii) The nature of the emergency is as follows: 

This Court‘s emergency action is needed by Wednesday, August 1, 2012.  

Immediate preliminary injunctive relief is necessary in order to prevent the State of 

Arizona from impermissibly banning pre-viability abortions beginning at 20 weeks 

in pregnancy.   A law prohibiting a woman from obtaining an abortion prior to 

viability is per se unconstitutional.  Plaintiffs‘ motion for a preliminary injunction 

was denied by the District Court on July 30, 2012, in an order that also denied 

declaratory and permanent injunctive relief.  Order at 1-15, ECF 50 (attached as 

relevant record).  As set forth further below, if the ban is permitted to go into effect 

it will cause irreparable harm to Plaintiffs‘ patients and other Arizona women, by 
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violating their constitutional rights and endangering their health.   Plaintiffs have 

demonstrated that they regularly provide pre-viability abortions to their patients at 

or after 20 weeks of pregnancy.  Based on the fact that they provide more than 50 

such procedures per year, they are very likely to have such a patient within the next 

several days and almost certain to have such a patient within the next 21 days.      

(iii) Counsel for Defendants were notified of this emergency motion on 

July 30, 2012, by attempted telephone call, e-mail notification, and e-mail with 

copies of this motion and supporting documents attached. All the grounds stated in 

this motion were raised before the District Court in Plaintiffs‘ motion for a 

preliminary injunction. 

CORPORATE DISCLOSURE STATEMENT 

 The Plaintiffs in this matter are individual physicians and therefore no 

corporate disclosure statement is necessary.     
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INTRODUCTION 
 

During its 2012 session, the Arizona legislature enacted House Bill 2036 (―HB 

2036‖ or ―the Act‖) which, among other restrictions, makes it a criminal offense to 

provide an abortion beginning at 20 weeks of pregnancy.  This provision is scheduled 

to take effect on August 2, 2012.   

Plaintiffs in this case are board-certified obstetrician- gynecologists.  

Enforcement of the ban will bar them from providing pre-viability pregnancy 

terminations for their patients at or after 20 weeks, in contravention of their patients‘ 

rights and in some cases at the expense of their patients‘ health.  They therefore 

challenged the ban as applied to abortions performed prior to viability on the grounds 

that it violates their patients‘ right under the Fourteenth Amendment, and sought 

preliminary and permanent injunctive and declaratory relief.   

 Plaintiffs moved for a preliminary injunction to preserve the status quo while 

the serious constitutional issues raised by the ban could be fully addressed.  Before 

the District Court, Plaintiffs established that a preliminary injunction was warranted.  

Evidence presented by both sides demonstrates conclusively that the Act prohibits 

abortions beginning at a point when viability is not possible.  Declaration of Paul A. 

Isaacson, M.D., in support of Plaintiffs‘ Motion for Preliminary Injunction, attached 
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hereto as Ex. 1 (―Isaacson Decl.‖) ¶ 15;1 Declaration of William H. Clewell, M.D., in 

support of Plaintiff‘s Motion for Preliminary Injunction, attached hereto as Ex. 2 

(―Clewell Decl.‖) ¶ 10;2 Declaration of Jean A. Wright, M.D., attached to Defendant 

Montgomery‘s Motion to Dismiss, attached hereto as Ex. 3  ¶ 17 (viability can occur 

at 23 or 24 weeks).  Plaintiffs made an irrefutable showing that they are likely to 

succeed on the merits of their claim that the 20 week ban prohibits women from 

obtaining abortions prior to viability and is therefore unconstitutional as applied to 

such abortions.  Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 

U.S. 833, 846 (1992) (affirming ―the right of the woman to choose to have an 

abortion before viability‖).  They further demonstrated irreparable harm both through 

the deprivation of their patients‘ constitutional rights and by showing that the Act 

would subject some women to delay or denial of health care. 

 On July 30, the District Court entered an order denying the preliminary 

injunction, denying a permanent injunction, and ordering that judgment be entered in 

Defendants‘ favor as to declaratory judgment.  Order at 15.   That judgment was also 

issued on July 30, 2012.  ECF No. 51.  In sum, the District Court‘s opinion is based 

on the wholly erroneous characterization of the Act as a permissible regulation of 

abortion, Order at 9, in spite of the fact that the Act, on its face, creates an outright 

                                                           
1 Plaintiff Dr. Paul Isaacson is a board certified obstetrician gynecologist who practices in 
the Phoenix area.  
2 Plaintiff Dr. William Clewell is a board certified obstetrician-gynecologist with a 
subspecialty in perinatology, who practices in the Phoenix area.    
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ban for women seeking pre-viability abortions after 20 weeks.  Relying on this 

distortion, the District Court ignored binding Supreme Court precedent that 

forecloses bans on pre-viability abortions, regardless of what state interests are 

asserted or what exceptions are made.  See Planned Parenthood of Southeastern 

Pennsylvania v. Casey, 505 U.S. 833, 846, 879 (1992) (plurality opinion) (―before 

viability, the State‘s interests are not strong enough to support a prohibition of 

abortion‖; ―Regardless of whether exceptions are made for particular circumstances, 

a State may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy before viability.‖).  The next step in the District Court‘s faulty analysis 

was to conclude that even though the Act is an outright ban on abortion at 20 weeks, 

does not ―impose a substantial obstacle to previability abortions.‖  Order at 9-10.   

The District Court improperly relied on the decision in Gonzales v. Carhart, 

550 U.S. 124 (2007), to support its conclusions.  The District Court, as is this 

Court, is bound by the Supreme Court‘s decisions in Roe v. Wade, 410 U.S. 113 

(1973) and Casey, 505 U.S. 833.  Nothing in Gonzales provides a plausible basis 

for concluding that one of the essential components of Roe, reaffirmed in Casey -- 

that the states cannot ban abortions prior to viability -- has been called into 

question, much less overruled sub silentio.  Those cases protect the right to end a 

pregnancy at any point at which the fetus is not viable, whether it be 5 weeks, 12 

weeks, or 20 weeks.   
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Plaintiffs have appealed the denial of declaratory and permanent injunctive 

relief and now seek immediate emergency relief to prevent the ongoing violation 

of their patients‘ rights, resulting in undeniable irreparable harm, which will occur 

if the Act is allowed to take effect.    

BACKGROUND 

A. HB 2036 – Arizona’s Ban on Pre-viability Abortions 

The Act bans abortions beginning at 20 weeks of pregnancy and contains the 

narrowest possible exception for only immediate medical emergencies.  It creates a 

new provision, to be codified as A.R.S. § 36-2159 B., which provides:     

Except in a medical emergency, a person shall not knowingly 
perform, induce or attempt to perform or induce an abortion on a 
pregnant woman if the probable gestational age of her unborn 
child has been determined to be at least twenty weeks. 

 
―Gestational age‖ is defined as ―the age of the unborn child as calculated 

from the first day of the last menstrual period of the pregnant woman.‖  A.R.S. § 

36-2151(4) (set forth as existing law in HB 2036, § 3).  

A woman may obtain an abortion at or after 20 weeks only if she is 

experiencing a ―medical emergency,‖ defined as: 

a condition that, on the basis of the physician‘s good faith clinical 
judgment, so complicates the medical condition of a pregnant woman 
as to necessitate the immediate abortion of her pregnancy to avert her 
death or for which a delay will create serious risk of substantial and 
irreversible impairment of a major bodily function. 
 

A.R.S. § 36-2151(6) (set forth as existing law in HB 2036, § 3).    
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 Violation of the Act is a Class 1 misdemeanor, punishable by up to six 

months imprisonment.  HB 2036, § 7 (creating A.R.S. § 36-2159(C)); A.R.S. § 13-

707(A)(1).  A violation also constitutes unprofessional conduct, which is grounds 

for suspension or revocation of the physician‘s medical license.  HB 2036, § 7 

(creating A.R.S. § 36-2159(D)).   

Existing Arizona law already prohibits post-viability abortions unless 

needed to preserve the woman‘s life or health.  A.R.S. § 36-2301.01 (A)(1) 

(prohibiting ―knowingly perform[ing] an abortion of a viable fetus unless . . . the 

abortion is necessary to preserve the life or health of the woman.‖).3   

B. Proceedings Below 

On July 12, 2012, Plaintiffs filed this lawsuit against Tom Horne, Attorney 

General of Arizona; William Montgomery, County Attorney for Maricopa County; 

Barbara LaWall, County Attorney for Pima County; the Arizona Medical Board; 

and Lisa Wynn, Executive Director of the Arizona Medical Board.  Plaintiffs 

challenged the Act on the single ground that it violates the substantive due process 

rights of  women seeking previability abortions at or after 20 weeks, in violation of 

the Fourteenth Amendment and 42 U.S.C. § 1983, and sought declaratory and 

preliminary and permanent injunctive relief.  ECF Nos. 1, 2, & 3. On July 19, 

                                                           
3 ―‗Viable fetus‘ means the unborn offspring of human beings that has reached a stage of 
fetal development so that, in the judgment of the attending physician on the particular 
facts of the case, there is a reasonable probability of the fetus‘ sustained survival outside 
the uterus, with or without artificial support.‖  A.R.S. § 36-2301.01(C)(3). 
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Defendant Montgomery filed his opposition to Plaintiffs‘ motion, ECF No. 27, 

which was joined by Defendants Horne, Wynn, and the Arizona Medical Board.   

That same day, Defendant Montgomery also filed a Motion to Dismiss.  ECF No. 

25.  On July 19, Defendant LaWall filed her response, agreeing that a delay in 

enforcement of the law until final resolution on the merits would best serve the 

interests of justice, citing the ―considerable risk that enforcement of H.B. 2036 

may not only result in the deprivation of a constitutional right, for which there is 

no adequate remedy, but also cause the criminal prosecution of individuals who 

assist another in the exercise of that right.‖ ECF No. 23 at 2.  

On July 25, 2012, the District Court, the Honorable Judge Teilborg, heard 

oral argument on the motions for preliminary injunction and dismissal.  On July 

30, the District Court, as noted, issued its decision denying the preliminary 

injunction, denying a permanent injunction, and directing that declaratory 

judgment be entered in favor of Defendants.   Order at 14-15.   

STANDARD OF REVIEW 

  When deciding whether to issue a preliminary injunction pending appeal, 

this Court considers: (1) whether the stay applicant has made a strong showing that 

he is likely to succeed on the merits; (2) whether the applicant will be irreparably 

injured absent a stay; (3) whether issuance of the stay will substantially injure the 

other parties interested in the proceeding; and (4) where the public interest lies. See 
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Humane Soc’y of U.S. v. Gutierrez, 527 F.3d 788, 789–90 (9th Cir.2008); see 

generally Cal. Pharmacists Ass’n v. Maxwell-Jolly, 563 F.3d 847, 849-50 (9th Cir. 

2009), vacated and remanded on other grounds sub nom. Douglas v. Indep. Living 

Ctr. of S. Cal., Inc., 182 L. Ed. 2d 101 (2012) (reversing the district court‘s denial 

of a preliminary injunction).  This same standard applies where, as here, plaintiffs 

seek ―a stay of a state action that the district court has declined to enjoin.‖  Cal. 

Pharmacists Ass’n. 563 F.3d at 849-50.  

―[T]he very purpose of a preliminary injunction . . . is to preserve the status 

quo and the rights of the parties until a final judgment issues in the cause.‖  U.S. 

Philips Corp. v. KBC Bank N.V., 590 F. 3d 1091, 1094 (9th Cir. 2010) (citations 

omitted).   Here, Plaintiffs seek to preserve the status quo under current Arizona 

law, which, in conformance with constitutional standards, bans abortion only after 

viability.  See A.R.S. § 36-2301.01; Planned Parenthood of Se. Pa. v. Casey, 505 

U.S. 833, 870 (1992). 

Plaintiffs readily meet their burden here.  Inasmuch as the Act violates 

decades of binding U.S. Supreme Court and Ninth Circuit precedent, the District 

Court‘s denial of the preliminary injunction is clearly erroneous.  Thus, Plaintiffs 

are exceedingly likely to prevail on the merits of their claim.  Moreover, as 

Plaintiffs have demonstrated, their patients and the women of Arizona will suffer 

irreparable harm if the Act is allowed to go into effect, whereas there is no injury 

Case: 12-16670     07/30/2012     ID: 8269064     DktEntry: 2-1     Page: 15 of 32 (15 of 107)



8 
 

to Defendants, nor benefit to the public interest, in enforcing this unconstitutional 

law.  This Court should therefore enjoin the ban as applied to abortions prior to 

viability – before the Act takes effect on August 2, 2012.  

ARGUMENT 

I. Plaintiffs Have Made a Strong Showing that they are Likely to 
Succeed on the Merits. 
 
a. Supreme Court Precedent Establishes that the State of Arizona 

Cannot Ban Abortion When the Fetus is not Viable. 
 

Based on straightforward, binding Supreme Court precedent, Plaintiffs have 

established that they are highly likely to succeed on the merits of their claim that 

the Act impermissibly bans abortions prior to viability.  Planned Parenthood of Se. 

Pa. v. Casey, 505 U.S. at 846, 870 (1992) (affirming a woman‘s right to terminate 

her pregnancy before viability); Roe v. Wade, 410 U.S. 113, 163-64 (1973) (a state 

may prohibit abortion only after viability); see also Planned Parenthood of Idaho, 

Inc. v. Wasden, 376 F.3d 908, 921 (9th Cir. 2004) (―Adult women have a 

Fourteenth Amendment right to terminate a pre-viability pregnancy.‖).  In Casey, 

the Supreme Court ruled that ―[i]t is settled now, as it was when the Court heard 

arguments in Roe v. Wade, that the Constitution places limits on a State‘s right to 

interfere with a person‘s most basic decisions about family and parenthood,‖ 

including the decision whether to terminate a pregnancy.  505 U.S. at 849, 852-53.    

Further to the point, the Casey Court specifically held that ―[r]egardless of whether 
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exceptions are made for particular circumstances, a State may not prohibit any 

woman from making the ultimate decision to terminate her pregnancy before 

viability.‖  Casey, 505 US at 879.  See also Roe, 410 U.S. at 163-65.   

The constitutional protection for women seeking abortions prior to viability 

holds fast regardless of what interests the state asserts to justify the ban.  Casey’s 

statement that ―[b]efore viability, the State's interests are not strong enough to 

support a prohibition of abortion,‖ could not be more clear. 

Indeed, every Circuit court, including this one, since Roe to rule on a ban on 

abortion – at any point prior to viability – has invalidated that ban.  See Jane L. v. 

Bangerter, 102 F.3d 1112, 1117-18 (10th Cir. 1996) (discussing a ban on abortions 

after 20 weeks from conception as an unconstitutional prohibition of previability 

abortions), cert. denied sub nom. Leavitt v. Jane L., 520 U.S. 1274 (1997); 

Sojourner T. v. Edwards, 974 F.2d 27, 31 (5th Cir. 1992) (deeming a ban on 

abortions to be unconstitutional), cert. denied sub nom. Connick v. Sojourner T., 

507 U.S. 972 (1993), and Edwards v. Sojourner T., 507 U.S. 972 (1993); Guam 

Soc'y of Obstetricians & Gynecologists v. Ada, 962 F.2d 1366, 1372 (9th Cir. 

1992) (invalidating a ban on abortions throughout pregnancy with limited 

exceptions), cert. denied, 506 U.S. 1011 (1992).   

In rejecting Plaintiffs‘ claim that the Act is an impermissible ban on abortions 

prior to viability, the District Court relied entirely on the Supreme Court‘s opinion in 
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Gonzales.  The Gonzales decision, however, supports Plaintiffs position that the ban 

is unconstitutional.   See Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (quoting 

Casey, 505 U.S. at 878-79) (―assuming‖ the principle that, ―[b]efore viability, a 

State ‗may not prohibit any woman from making the ultimate decision to terminate 

her pregnancy‘‖).  See also Stenberg v. Carhart, 530 U.S. 914, 920-21 (2000) 

(quoting Casey, 505 U.S. at 870) (declining to ―revisit‖ the legal principles 

reaffirmed in Casey that ―before ‗viability . . . the woman has a right to choose to 

terminate her pregnancy.‘‖).   

In Gonzales the Court considered the validity of a federal law banning so-

called partial-birth abortions.  Gonzales, 550 U.S. at 132.  The case did not involve 

a prohibition on all abortions, but only a regulation limiting women‘s access to a 

single abortion procedure.  That the Court did not intend its opinion to undermine 

its prior decisions distinguishing between outright bans on abortion and 

regulations of abortion is clear.  As the Court explained, while the government 

may ―use its voice and its regulatory authority to show its profound respect for the 

life within the woman,‖ such actions must not be ―designed to strike at the right 

itself.‖  Id. at 157-58.4  

                                                           
4 Gonzales also makes clear that bans are not subject to the substantial obstacle standard.  
In upholding a prohibition on a single abortion method, the Gonzales Court distinguished 
its reasoning in Danforth, which had struck down an effective ban on abortion after 
twelve weeks.  Gonzales, 550 U.S. at 164-65.  Whereas Gonzales affirmed a ban on one 
method of abortion where  other safe, common methods remained readily available, the 
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The District Court committed clear error in relying on Gonzales to characterize 

the Act as a regulation as compared to a ban.  In support of its conclusion, the District 

court made three erroneous findings.  First, it relies upon the existing definition of 

abortion set forth in A.R.S. § 36-2151(1), which does not include procedures used to 

―save the life or preserve the health of the unborn child, to preserve the life or health 

of the child after a live birth, to terminate an ectopic pregnancy or to remove a dead 

fetus,‖ as evidence that the Act does not prohibit all abortions and therefore is a 

regulation, rather than a ban.  This makes no sense.  The language relied on by the 

District Court lists conduct that is not, by definition, an abortion.  Order at 9.  It is 

illogical to claim that because the Act – an abortion ban – does not ban that which 

under existing law is not considered to be an abortion somehow changes the Act 

from a ban to a regulation.  The Act subjects only abortions to criminal prohibition; 

that conduct that was never subject to regulation as abortion remains legal is 

irrelevant.  

                                                                                                                                                                                           

law struck down in Danforth banned the ―then-dominant second-trimester abortion 
method,‖ and was therefore ―‗an unreasonable . . . regulation designed to inhibit, and 
having the effect of inhibiting, the vast majority of abortions after the first 12 weeks.‘‖ 

Id., quoting Danforth, 428 U.S. at 79.  The Court thus remains firm in differentiating 
between abortion regulations, which are acceptable unless they impose a substantial 
obstacle to previability abortions, and measures that act to ban previability abortions 
outright, which are per se unconstitutional.  Gonzales also left untouched the clear 
constitutional prohibition on a state setting a number of weeks as a proxy for viability.  
Planned Parenthood of Central Mo. v. Danforth, 428 U.S. 52, 64 (1976) (―[I]t is not the 
proper function of the legislature or the courts to place viability, which essentially is a 
medical concept, at a specific point in the gestation period.‖).     
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Second, the District Court relies on the fact that the ban contains a medical 

emergency exception to support its finding that it is a regulation, rather than a ban.  

Id.  This finding completely contradicts the statement in Casey that ―[r]egardless of 

whether exceptions are made for particular circumstances, a State may not prohibit 

any woman from making the ultimate decision to terminate her pregnancy before 

viability.‖  505 US at 879.  The District Court offers no explanation for its 

departure from this straightforward precedent.5     

Finally, the District Court suggests that because the Act does not ban 

abortions in some medical emergencies and women can still obtain abortions prior 

to 20 weeks, the Act is fairly characterized as a ―limit on some pre-viability 

                                                           
5 Although the District Court does not explain the relevance of this aspect of its opinion, 
it held that, because the ban‘s exception for a ―medical emergency‖ is identical to the one 
discussed in Casey, it must therefore also be construed identically, to ―encompass 
conditions that could lead to ‗an illness with substantial and irreversible consequences.‘‖  

Order at 7 (quoting Casey, 505 U.S. at 880).  Casey explicitly affirmed the holding of 
Roe that a postviability ban on abortion is permissible only ―if the law contains 
exceptions for pregnancies which endanger the woman‘s life or health.‖ 505 U.S. at 846; 
accord id. at 872, 879.  Casey also held that otherwise-permissible regulations of 
abortion, which imposed short delays (such as a 24-hour waiting period), were 
constitutional as long as they provided an exception that would permit an abortion 
without delay in a ―medical emergency.‖  Id. at 879-880 (quoting 18 Pa. Cons. Stat. § 
3203 (1990)).  Thus, a ―medical emergency‖ exception, by design, applies only to 
prevent catastrophic health consequences due to the delay from complying with an 
abortion regulation.  In contrast, the Act applies the language of a ―medical emergency‖ 

exception to the very different context of a previability abortion ban.  Under the Act, a 
woman not facing a ―medical emergency‖ will not be delayed in obtaining an abortion, 
she will be completely denied her right to previability abortion completely.  Casey never 
considered, let alone approved of, the use of ―medical emergency‖ language as the basis 
for rendering a previability abortion ban constitutional.  The District Court thus 
implausibly quotes Casey in support of a proposition directly contrary to its actual 
holding.   
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abortions‖, Order at 9, rather than an impermissible ban.  Again, the District 

Court‘s reasoning is flawed on its face.  The Supreme Court has made clear that 

―before viability, the State‘s interests are not strong enough to support a 

prohibition of abortion.‖  Casey, 505 U.S. at 846, and neither the District Court nor 

this Court are free to ignore that holding.   

In sum, laws banning previability abortions – whether they apply from the 

beginning of pregnancy, from 12 weeks, or from 20 weeks – are per se 

unconstitutional; they are not reviewed under the ―substantial obstacle‖ standard.  

Casey makes this explicit by stating that such bans are impermissible, regardless of 

what exceptions are made or state interests asserted.  Id., 505 U.S. at 846 (―Before 

viability, the State‘s interests are not strong enough to support a prohibition of 

abortion‖); id. at 879 (―regardless of whether exceptions are made for particular 

circumstances,‖ a state may not ban abortion before viability).  The Court has 

already balanced the applicable interests and drawn a bright line.  The District 

court‘s conclusion that the Act should be assessed under the substantial obstacle 

test as a regulation, rather than a ban, is therefore foreclosed.6  

                                                           
6 The district court also analyzed whether Plaintiffs‘ challenge was a facial challenge or 
an as-applied challenge.  Plaintiffs‘ challenge is as applied.  The Act bans abortions that 
occur both before viability and after viability; Plaintiffs only challenge the Act as it 
applies to pre-viability abortions.  In any event, the label put on Plaintiffs‘ claim is 
irrelevant:   Regardless of whether one characterizes the challenge as facial or as applied, 
Plaintiffs are entitled to injunctive relief.   As the Supreme Court has explained, 
―[r]egardless of whether exceptions are made for particular circumstances, a State may 
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b. The District Court’s undue burden analysis is improper 

Because a ban on previability abortions is unconstitutional, the District 

Court‘s assessment of whether or not the ban amounts to an impermissible undue 

burden is irrelevant.  Here, though, the Act unquestionably places an 

insurmountable obstacle—an outright ban—in the path of women seeking abortion 

previability.  Hence, even if the ―undue burden‖ analysis had any application here, 

which it does not, it would not change the result.  Even a cursory review of the 

District Court‘s reasoning demonstrates, that, even if such an analysis were 

appropriate here, its conclusion to the contrary is unsupportable.  

In the first instance, the District erred by considering the impact of the ban 

on all women seeking abortions and not just those seeking pre-viability abortions 

at or after 20 weeks.  This approach is squarely foreclosed by Supreme Court 

precedent.  In Casey, the state argued that a requirement that married women 

seeking abortions notify their husbands was not a substantial obstacle because ―the 

statute affects fewer than one percent of women seeking abortions.‖  Casey, 505 
                                                                                                                                                                                           

not prohibit any woman from making the ultimate decision to terminate her pregnancy 
before viability.‖  Casey, 505 U.S. at 879.  There is no dispute that the Act bans abortions 
before viability, see Order at 10, and that is all Plaintiffs have asked the Court to enjoin.   
Thus, although such a showing is unnecessary, Plaintiffs have shown the Act operates 
unconstitutionally in all of the cases in which they seek to have it enjoined.  There is 
absolutely no reason why Plaintiffs should have to prove more.   See Citizens United v. 
Fed. Election Comm’n, 130 S. Ct 876, 893 (2010) (explaining that ―the distinction 
between facial and as-applied challenges is not so well defined that is has some automatic 
effect or that it must always control the pleadings and disposition in every case involving 
a constitutional question,‖ rather ―it goes to the breadth of the remedy employed by the 
Court, not what must be pleaded in a complaint‖).   
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U.S. at 894.  The Court rejected this argument, explaining that ―[t]he analysis does 

not end with the one percent of women upon whom the statute operates; it begins 

there. . . .  The proper focus of constitutional inquiry is the group for whom the law 

is a restriction, not the group for whom the law is irrelevant.‖  Id.  The same is true 

here.  The analysis begins with the group of women who are affected by the Act – 

those women who seek previability abortions at or after 20 weeks and who do not 

qualify for the medical emergency exception.  For all these women, the Act 

operates as an absolute, and unconstitutional, ban on abortions.   

 The remaining reasons offered by the District Court, that women can obtain 

all information they need to decide whether or not to have an abortion prior to 20 

weeks, and the state‘s asserted interests in fetal pain and maternal health, again 

simply ignore the unequivocal statements by the Supreme Court that ―before 

viability, the State‘s interests are not strong enough to support a prohibition of 

abortion.‖  Casey, 505 U.S. at 846.  

  As a result, notwithstanding the District Court‘s order, Plaintiffs‘ have 

established that they are likely to succeed on their claim that the Act is an 

unconstitutional ban on abortions prior to viability.    

c. The District Court Cannot Ignore Supreme Court Precedent 

It is axiomatic that a lower court may not overrule a decision of the Supreme 

Court of the United States.  Rather, lower courts ―should follow the case which 
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directly controls, leaving to [the Supreme] Court the prerogative of overruling its 

own decisions.‖  Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 

484 (1989).7 

This general rule is all the more true here given the circumstances under which 

Roe was initially decided and then reaffirmed.  In Casey, the Court ruled that Roe‘s 

core holding has a ―dimension that the resolution of the normal case does not carry‖ 

because it ―call[ed] the contending sides of a national controversy to end their 

national division by accepting a common mandate rooted in the Constitution.‖  

Casey, 505 U.S. at 866-67.  As a result, to ―overrule [Roe] under fire in the absence 

of the most compelling reason . . . would subvert the Court‘s legitimacy beyond any 

serious question.‖  Id. at 867.  Accordingly, given Roe‘s extraordinarily ―rare 

precedential force,‖ Casey, 505 U.S. at 867, the precedential force of Casey must be 

all the greater given that it reflects the Court‘s resounding reaffirmation ―under fire‖ 
                                                           
7 The Supreme Court has repeatedly explained that lower courts have no authority to 
―conclude [the Supreme Court‘s] most recent cases have, by implication, overruled an 
earlier precedent.‖  Agostini v. Felton, 521 U.S. 203, 237 (1997); accord Musladin v. 
Lamarque, 555 F.3d 830, 837 (9th Cir. 2009) (rejecting argument that the Ninth Circuit 
need no longer follow binding precedent based on subsequent rulings because ―[t]he 
Supreme Court has made clear that the circuit courts must follow Supreme Court 
precedent until the Supreme Court itself declares it no longer binding.‖).  This is true 
even where a party purports to base its claims on new legal theories or facts.  Rodriguez, 
490 U.S. at 484 (―If a precedent of th[e Supreme] Court has direct application in a case, 
yet appears to rest on reasons rejected in some other line of decisions, the Court of 
Appeals should follow the case which directly controls.‖); cf. Casey, 505 U.S. at 860 
(―divergences from the factual premise of 1973, [regarding the safety of abortion and 
point of viability] have no bearing on the validity of Roe’s central holding, that viability 
marks the earliest point at which the State interests in fetal life is constitutionally 
adequate to justify a legislative ban on nontherapeutic abortions.‖) 
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(id.), intended to dispel any doubt once and for all, that the central holding of Roe 

was correct and that the Constitution protects women‘s right to abortion prior to 

viability.   

II. IRREPARABLE HARM 

 Enforcement of the Act will cause irreparable harm to Plaintiffs, their 

patients and the women of Arizona.8  First, Plaintiffs‘ patients will suffer 

irreparable harm due to deprivation of their constitutional rights – here the right to 

make the decision to end a pregnancy prior to viability.  ―[U]nlike monetary 

injuries, constitutional violations cannot be adequately remedied through 

damages.‖  Stormans, Inc. v. Selecky, 586 F.3d 1109, 1138 (9th Cir. 2009) 

(citations omitted) (internal quotation marks omitted); accord Elrod v. Burns, 427 

U.S. 347, 373 (1976) (holding that loss of constitutional ―freedoms . . . 

unquestionably constitutes irreparable injury‖);  Am. Trucking Assn’s, Inc. v. City 

of Los Angeles, 559 F.3d 1046, 1058-59 (9th Cir. 2009) (holding that an injury is 

irreparable when it cannot be adequately compensated in damages); Women’s Med. 

Ctr. of Nw. Hous. v. Bell, 248 F.3d 411, 422 (5th Cir. 2001) (affirming district 

court‘s finding of irreparable harm based on threat to women‘s constitutional right 

to privacy). 

                                                           
8 Defendants did not contest Plaintiffs‘ showing of irreparable harm, other than offering a 
single conclusory statement that the ban‘s stated purpose is to benefit ―a pregnant woman 
and the her [sic] unborn child.‖  Defs. Resp. 16, ECF No. 25. 
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 In addition to the deprivation of their constitutional right to obtain an 

abortion prior to viability, Plaintiffs presented unrebutted evidence that 

enforcement of the Act would force some of Plaintiffs‘ patients to carry to term 

against their will, even when doing so presents significant risks to their lives and 

health, and even where there is no hope of giving birth to a child who will survive.  

Clewell Decl. ¶ 18.  For some women, continuation of the pregnancy exacerbates a 

pre-existing medical condition; for others, the pregnancy itself generates medical 

risk.  Isaacson Decl. ¶ 13.  Plaintiffs regularly provide previability abortion care at 

and after 20 weeks for women suffering with many such conditions.  Id. ¶¶ 13-14; 

Clewell Decl. ¶ 16.  To give just a few examples, they end pregnancies for women 

with pulmonary hypertension and severe cardiac disease, whose cardiovascular 

status worsens as the pregnancy progresses, and who terminate their pregnancies to 

avoid exacerbating their conditions and risking irreversible heart damage; for 

women with breast cancer who need immediate cancer treatment that poses serious 

risks to the fetus; for women with or at risk of developing serious infections related 

to the pregnancy; and for women experiencing pregnancy loss such as advanced 

cervical dilation  and placental abruption – many of whom have tried to carry the 

pregnancy at least until the fetus becomes viable, only to see their conditions 

worsen such that they ultimately decide that the diminishing prospects for a live 

birth no longer justify the risks to their own health.  Isaacson Decl. ¶ 14; Clewell 
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Decl. ¶¶ 16-17. 

However, if the Act is allowed to go into effect, a woman seeking to 

terminate a previability pregnancy at or after 20 weeks due to a medical condition 

that poses a significant risk to her health may either be prohibited from doing so 

altogether, or may have to delay the procedure until her condition worsens to the 

point where it fits within the Act‘s narrow definition of ―medical emergency‖ and 

immediate action is necessary.  Isaacson Decl. ¶ 20; Clewell Decl. ¶¶ 20-22.  

Conversely, a woman who would prefer to wait and see if her medical condition 

can be controlled so that she can continue the pregnancy may feel pressured into 

terminating the pregnancy while she still can – before 20 weeks – rather than risk 

the serious deterioration of her health that may occur after 20 weeks, when she can 

no longer terminate under the Act.  Id. ¶¶ 23-26.  The Act thus inhibits women 

from obtaining and Plaintiffs from providing medical treatment that would 

otherwise be available, and endangers women‘s health.  See Isaacson Decl. ¶¶ 21-

22; Clewell Decl. ¶ 27. 

Other of Plaintiffs‘ patients seek abortions at or after 20 weeks because the 

fetus has been diagnosed with a serious problem.  Isaacson Decl. ¶ 21; Clewell 

Decl. ¶¶ 14-15.  These conditions may not be detected until the woman undergoes 

an obstetric ultrasound, including a detailed anatomical examination.  Isaacson 

Decl. ¶ 12; Clewell Decl. ¶ 13.  These procedures are typically performed after 18 
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weeks, but may be performed later if, for example, the woman is obese.  Isaacson 

Decl. ¶ 12; Clewell Decl. ¶ 13.   

Fetal conditions that  Plaintiffs‘ patients have had diagnosed near or after 20 

weeks, and that have led them to seek abortion care, include anencephaly, a 

significant malformation or absence of the brain, which results in death before or 

soon after birth; renal agenesis, the absence of kidneys which leads to death before 

or shortly after birth; severe structural anomalies such as limb-body wall complex, 

in which the organs are often outside the body cavity; severe heart defects; and 

neural tube defects such as encephalocele (the protrusion of brain tissue through an 

opening in the skull), and severe hydrocephaly (severe accumulation of excessive 

fluid within the brain that almost completely destroys the brain).  Id. ¶¶ 14-15.   

Often, after making an initial diagnosis of a serious fetal condition near or at 

20 weeks, the woman‘s regular obstetrician refers her to a specialist for additional 

tests and consultation.  Isaacson Decl. ¶¶ 11-12; Clewell Decl. ¶ 13.  The Act 

leaves little or no time for women receiving these diagnoses to obtain additional 

information and consult with others before the ban prohibits them from obtaining 

an abortion.   Id. ¶ 25.  As a result, they may no longer have the option of 

terminating the pregnancy or may feel rushed to terminate a pregnancy that they 

might otherwise have decided to continue, in order to avoid the 20 week cutoff.  Id.      

In sum, if the Act is permitted to go into effect, not only will it violate the 
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constitutional rights of Plaintiffs‘ patients and women throughout Arizona, but 

patients who receive a diagnosis of fetal anomaly near 20 weeks will be rushed to 

make a decision regarding terminating the pregnancy without time to gather 

information and fully consult with those they trust; women for whom pregnancy 

may become dangerous will feel pressured to terminate the pregnancy before 20 

weeks, rather than waiting to see if their doctors can manage their pregnancies and 

keep their risks in an acceptable range; and women who do not terminate before 20 

weeks, will be forced to delay or forego desired previability care, because their 

condition does not come within the Act‘s narrow medical emergency definition.  

Isaacson Decl. ¶ 20; Clewell Decl. ¶¶ 20-25.  See also Harris v. Bd. of Supervisors, 

L.A. Cnty., 366 F.3d 754, 766 (9th Cir. 2004) (finding plaintiffs to have established 

a likelihood of irreparable harm where evidence showed they would experience 

complications and other adverse effects due to delayed medical treatment).   In all 

these cases, the harm is severe and irreparable. 

III. Equities and the Public Interest 

If allowed to take effect, the Act will not only deny Plaintiffs‘ patients their 

constitutional rights (which itself constitutes irreparable harm, see Stormans, 586 

F.3d at 1138), some of them also will lose their opportunity to obtain abortion care 

– a loss which cannot later be remedied.  See Isaacson Decl. ¶¶ 19-22; Clewell 

Decl. ¶¶ 20-22, 26.  Defendants, by contrast, have not alleged that they will suffer 
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any harm if a preliminary injunction is granted, nor could they do so.  They would 

only be delayed in their ability to enforce the Act while the serious constitutional 

issues raised by the ban are resolved – simply a preservation of the status quo.  See 

e.g., Am. Civil Liberties Union v. Johnson, 194 F.3d 1149, 1163 (10th Cir. 1999) 

(―[T]hreatened injury to [constitutional rights] outweighs whatever damage the 

preliminary injunction may cause Defendants‘ inability to enforce what appears to 

be an unconstitutional statute.‖).  Where a plaintiff is threatened with ―irreparabl[e] 

los[s],‖ the ―the balance of hardships between the parties tips sharply in favor of 

[the plaintiff]‖ and an injunction is warranted.  Alliance for the Wild Rockies v. 

Cottrell, 632 F.3d 1127 at 1137.  

Likewise, the public interest will be served by the issuance of an injunction, 

as the protection of constitutional rights is always in the public interest.  See Klein 

v. City of Laguna Beach, 381 F. App‘x 723, 727 (9th Cir. 2010) (―the public has a 

fundamental interest in the protection of all people‘s constitutional rights‖); 

Preminger v. Principi, 422 F.3d 815, 826 (9th Cir. 2005) (―Generally, public 

interest concerns are implicated when a constitutional right has been violated, 

because all citizens have a stake in upholding the Constitution.‖). It is well-settled 

that ―it would not be equitable or in the public‘s interest to allow the state to 

continue to violate the requirements of federal law, especially when there are no 

adequate remedies available to compensate. . . Plaintiffs for the irreparable harm 
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that would be caused by the continuing violation.‖  Cal. Pharmacists Ass’n, 563 

F.3d at 852-53.   As this Court has recognized, ―society as a whole suffers‖ when 

members of the public are ―deprive[d] . . .of their rights.‖  Lopez v. Heckler, 713 

F.2d 1432, 1437 (9th Cir. 1983); see also id. (―[T]he balance of hardships as 

between the litigants lies sharply in favor of the plaintiffs.  When, the public 

interest is included, that balance is overwhelming‖); Pima Cty. Atty‘s Resp. Pls.‘ 

Mot. Prelim. Inj. 2, ECF 23 (recognizing that the public trust placed in her office 

requires ―that extreme care must be taken to ensure that individuals are not 

prosecuted for engaging in constitutionally protected conduct.‖) Therefore, the 

public interest is served in granting an injunction that, as in this case, prevents 

violations of constitutional rights. 

CONCLUSION 

For the foregoing reasons, this Court should grant Plaintiffs‘ Motion for 

Emergency Injunction Pending Appeal.   
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1. I am a Plaintiff in this lawsuit.  

2. I have reviewed Arizona House Bill 2036.   

3. I submit this declaration in support of  Plaintiffs’ Motion for Preliminary 

Injunction or Temporary Restraining Order sought to prevent enforcement of the ban on 

abortions beginning at 20 weeks gestational age, contained in Arizona House Bill 2036 

(Section 7), to be codified as Ariz. Rev. Stat. § 36-2159.     

4. I am a physician licensed to practice medicine in Arizona and Nevada.  I 

graduated from Tufts University School of Medicine in 1991.  I am board-certified in 

obstetrics and gynecology.  I hold privileges at Banner Good Samaritan Medical Center in 

Phoenix.   

5.  I offer this declaration as an expert in obstetrics and gynecology.  My 

statements herein are based on my training, years of practice, and my ongoing review of 

literature and other sources of information generally relied on by those in my field.  A 

copy of my curriculum vitae is attached as Exhibit A. 

6. I co-own a private reproductive healthcare facility in Phoenix called Family 

Planning Associates Medical Group (“FPA”).  At FPA, I provide a variety of services, 

including gynecological services, family planning, well-woman exams, STD testing, and 

abortions.   

7. I provide abortions to women seeking previability abortions at or after 20 

weeks on a regular basis, and see such patients approximately 50 times per year.  

Previability refers to that point in pregnancy before “there is a reasonable probability of 

the fetus' sustained survival outside the uterus, with or without artificial support.”  Ariz. 

Rev. Stat. § 36-2301.01 C. 3.  Gestational age, as defined in HB 2036,  means the duration 

of the pregnancy as dated from the woman’s last menstrual period,    
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8. Abortions as I perform them, including those performed at or after 20 

weeks gestational age, are safe procedures that pose no greater risks to my patients than 

carrying to term.      

9. There are well documented and significant risks associated with carrying 

any pregnancy to term.  For individual women, these risks may be much higher due to a 

preexisting condition or a condition that arises during pregnancy.   

10. In my experience, while women sometimes consider the comparative 

medical risks of abortion and carrying a pregnancy to term, that is only one factor among 

many other important factors that go into their decision whether or not to continue with a 

pregnancy.   

11. Approximately 70% of my patients seeking abortions at or after 20 weeks 

do so due to a serious or lethal fetal abnormality.  These patients have received this 

diagnosis from their obstetrician or a specialist who deals with high risk pregnancies, and 

the vast majority of these patients have been referred to me from another physician.  

Among my patients, the most common types of fetal anomalies are neural tube defects, 

including anencephaly, meinigomyeloceles and holoprosencephaly; trisomy 18 and 13; 

Potters syndrome; diaphragmatic hernia; Down’s syndrome; cystic hygromas, and fetal 

cardiac anomalies.    

12. Many of the patients I see for an abortion due to fetal anomalies come to me 

following detection of the problem through a full obstetric ultrasound, which usually 

occurs after 18 weeks.  When the obstetric ultrasound indicates a problem, it is routine 

practice to conduct an additional ultrasound or other tests.  Thus, it may be several days or 

a few weeks before the woman has all of the information she needs and desires in order to 

make an informed decision as to whether to continue or terminate the pregnancy.   
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Typically, these patients have reached the decision to terminate the pregnancy after 

multiple consultations with specialists and/or loved ones. 

13. Many of my remaining patients seeking abortions at or after 20 weeks do so 

because they are experiencing a medical condition that is either caused by or exacerbated 

by the pregnancy or because they wish to obtain treatment for a condition but cannot do so 

while pregnant.  Women in these circumstances have presented with, among other 

conditions, diabetes, kidney disease, cardiac disease, history of severe pre-eclampsia or 

eclampsia and maternal hematologic diseases that cause abnormal blood clotting.  

14. For example, I have treated patients with preexisting conditions that have 

made the pregnancy high-risk.  In one such circumstance I performed a procedure for a 

patient at high risk of stroke during pregnancy due to a cardiac abnormality.  The 

pregnancy prevented her cardiologist from providing the recommended treatment.   

15. Based on my training and experience, at 20 weeks, no fetus is viable.  It is 

commonly accepted in the field of obstetrics and gynecology that a normally developing 

fetus will attain viability at approximately 24 weeks.   

16. Not all fetuses will attain viability at 24 weeks, however, due to a variety of 

factors such as maternal nutrition, health, and lifestyle or problems with fetal development 

or fetal anomalies.  Some fetuses never attain viability due to anomalies. 

17. The 20 week ban therefore prohibits previability abortions that I perform 

for my patients beginning at 20 weeks gestational age. 

18. Due to the criminal penalties and provisions allowing for suspension or 

revocation of my license if I violate the ban, I will have no choice, absent an injunction, 

but to stop providing previability abortions beginning at 20 weeks gestational age. 
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19. Enforcement of the 20 week ban will harm my patients by preventing them 

from obtaining previability abortions.  Some of my patients may, as a result, be forced to 

carry a pregnancy they wish to terminate to term.   

20. Among these patients, some will be seeking to terminate in order to 

preserve their health.  These patients will be precluded from doing so altogether or will be 

forced to delay the procedure until their conditions worsen to the point where they clearly 

come within the narrow definition of “medical emergency” in HB 2036.  In the absence of 

HB 2036, and consistent with the standard of care, I would otherwise perform the abortion 

without delay.   

21. Other patients will be seeking an abortion because the fetus has been 

diagnosed with a lethal or serious anomaly.  It is cruel to deny women access to abortion 

in these circumstances.  What purpose is served by forcing a woman to carry a pregnancy 

for months when the unavoidable outcome is that the baby will die during birth or shortly 

thereafter? 

22. This delay or denial of care is contrary to the good practice of medicine and 

imposes unconscionable burdens on women seeking abortions.  
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Exhibit A 

 

CURRICULUM VITAE FOR PAUL A. ISAACSON, M.D. 
1331 N. 7th Street, #225 

Phoenix, AZ 85006 

Telephone 602.553.0440 

 
Professional History 

 

2007 to present Birth Control Care Center 

   Las Vegas, NV 

 

2004 to 2009  Summit Family Planning 

Las Vegas, NV 

 

1997 to Present Family Planning Associates 

Phoenix, AZ 

 

1998 to 2004  Private Practice - Ob/Gyn 

East Valley Ob/Gyn, P.L.C. 

Chandler, AZ   

 

1997 to 1998   Planned Parenthood of Southern  

   Arizona - Staff Physician 

 

1995 to 1997  Private Practice - OB/GYN 

   Women’s Health Care Associates 

   Chandler, Arizona 

 

1994 - 1995  Planned Parenthood of Greater Boston 

   Brookline, Massachusetts  

 

1994 - 1995  Women’s Health Service 

   Chestnut Hill, Massachusetts  

 

1991 - 1995  Resident, OB/GYN 

   Brigham and Women’s Hospital 

   Boston, Massachusetts 

   and 

   Massachusetts General Hospital 

   Boston, Massachusetts 

 

1988 - 1989  Chemistry Lab Technician, St. Elizabeth’s Hospital 

   Boston, Massachusetts [Part-time during Medical School] 

 

Education 

 

1991 - 1995  Brigham and Women’s Hospital 

   Boston, Massachusetts 

   Intern and Resident, Obstetrics and Gynecology 

   and 

   Massachusetts General Hospital 

   Boston, Massachusetts 

   Intern and Resident, Gynecology 
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Paul Isaacson, M.D. 

Curriculum Vitae 

Page 2 

 

 

1987 - 1991  Tufts University School of Medicine 

   Boston, Massachusetts 

   Medical Doctorate 

 

1983 - 1987  Boston College 

   Chestnut Hill, Massachusetts 

   B.S., Biochemistry [summa cum laude] 

  

 

Appointments and Hospital Affiliation 

 

1994 - 1995  Administrative Chief Resident, Obstetrics and Gynecology 

   Brigham and Women’s Hospital, Boston, Massachusetts 

   Massachusetts General Hospital, Boston, Massachusetts 

 

1991 - 1995  Clinical Fellow in Obstetrics, Gynecology, and Reproductive  

   Biology, 

   Harvard Medical School, Boston, Massachusetts  

 

 

 

2003 – present Banner Good Samaritan Medical Center, Phoenix, AZ – Active Staff 

 

 

Awards 

 

Phi Beta Kappa 

Alpha Sigma Nu National Jesuit Honor Society 

Alpha Omega Alpha Medical Honor Society 

Society of Laproendoscopic Surgeons,  

Outstanding Laproendoscopic Resident Surgeon - 1995 

 

Licensure and Certification 

 

State of Arizona Board of Medical Examiners   License #23227 

State of Nevada Board of Medical Examiners    License #10490 

National Board of Medical Examiners - Diplomate 

American Board of Obstetrics and Gynecology - Diplomate 

 

 

Professional Associations 

 

Massachusetts Medical Society 

National Abortion Federation 
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Paul A. Isaacson, M.D.; William Clewell,
M.D.; Hugh Miller, M.D.,

Plaintiffs, 

vs.

Tom Horne, Attorney General of Arizona,
in his official capacity; William (Bill)
Montgomery, County Attorney for
Maricopa County, in his official capacity;
Barbara LaWall, County Attorney for
Pima County, in her official capacity;
Arizona Medical Board; and Lisa Wynn,
Executive Director of the Arizona Medical
Board, in her official capacity,

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. CV-12-01501-PHX-JAT

ORDER

Pending before the are: (1) Defendant Montgomery’s Motion to Dismiss (Doc. 25),

(2) Plaintiffs’ Motion for Preliminary Injunction (Doc. 2), and (3) Defendant Montgomery’s

Motion to Dismiss Defendant LaWall (Doc. 42).  The Court held a preliminary injunction

hearing on July 25, 2012 and took these matters under advisement.  The Court now rules on

the Motions.  

I. FACTUAL AND PROCEDURAL BACKGROUND

Arizona House Bill 2036 (“H.B. 2036”) was approved by Governor Janice K. Brewer

on April 12, 2012 and is set to take effect on August 2, 2012.  On July 12, 2012, Plaintiffs

filed a Complaint in this Court seeking a declaratory judgment that section 7 of H.B. 2036
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- 2 -

is unconstitutional.  Plaintiffs also request a preliminary and permanent injunction: (1)

restraining Defendants, their employees, agents, and successors from enforcing section 7 as

to previability abortions and (2) prohibiting Defendants, their employees, agents, and

successors from bringing enforcement actions for previability abortions performed while any

injunction is in effect restraining enforcement of section 7.  Plaintiffs specifically object to

the portion of section 7 that provides:

Except in a Medical Emergency, a person shall not knowingly
perform, induce or attempt to perform or induce an abortion on
a pregnant woman if the probable gestational age of her unborn
child has been determined to be at least twenty weeks.

H.B. 2036, 50th Leg., 2d Reg. Sess. § 7 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-

2159(B)) .  “A person who knowingly violates this section commits a class 1 misdemeanor.”

H.B. 2036, 50th Leg., 2d Reg. Sess. § 7 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-

2159(C)).  Further, “[a] physician who knowingly violates this section commits an act of

unprofessional conduct and is subject to license suspension or revocation pursuant to title 32,

chapter 13 or 17.”  H.B. 2036, 50th Leg., 2d Reg. Sess. § 7 (Ariz. 2012) (to be codified as

Ariz. Rev. Stat. § 36-2159(D)).  The statutory scheme also gives standing to certain

individuals to bring civil actions for violations of section 36-2159.  H.B. 2036, 50th Leg., 2d

Reg. Sess. § 7 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-2159(E)-(H)).  

“Abortion” is defined as:

the use of any means to terminate the clinically diagnosable
pregnancy of a woman with knowledge that the termination by
those means will cause, with reasonable likelihood, the death of
the unborn child.  Abortion does not include birth control
devices, oral contraceptives used to inhibit or prevent ovulation,
conception or implantation of a fertilized ovum in the uterus or
the use of any means to save the life or preserve the health of the
unborn child, to preserve the life or health of the child after a
live birth, to terminate an ectopic pregnancy or to remove a dead
fetus.  

H.B. 2036, 50th Leg., 2d Reg. Sess. § 3 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-

2151(1)). 

 “Gestational age” is defined as “the age of the unborn child as calculated from the

first day of the last menstrual period of the pregnant woman.”  H.B. 2036, 50th Leg., 2d Reg.
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Sess. § 3 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-2151(4)).  

“Medical emergency” is defined as “a condition that, on the basis of the physician’s

good faith clinical judgment, so complicates the medical condition of a pregnant woman as

to necessitate the immediate abortion of her pregnancy to avert her death or for which a delay

will create serious risk of substantial and irreversible impairment of a major bodily function.”

 H.B. 2036, 50th Leg., 2d Reg. Sess. § 3 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-

2151(6)).  

“Viable fetus” is defined as “the unborn offspring of human beings that has reached

a stage of fetal development so that, in the judgment of the attending physician on the

particular facts of the case, there is a reasonable probability of the fetus’ sustained survival

outside the uterus, with or without artificial support.”  Ariz. Rev. Stat. Ann. § 36-2301.01;

H.B. 2036, 50th Leg., 2d Reg. Sess. § 1 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-

449.01(7)) (“‘Viable fetus’ has the same meaning prescribed in section 36-2301.01.”).  

In section 9 of H.B. 2036, the Arizona Legislature listed a number of findings and

purposes it made in promulgating H.B. 2036.  Findings in support of section 7 include: (1)

that abortion “can cause serious both short-term and long-term physical and psychological

complications for women;” (2) that abortion “has a higher medical risk when the procedure

is performed later in pregnancy.  Compared to an abortion at eight weeks of gestation or

earlier, the relative risk increases exponentially at higher gestations;” (3) “[t]he incidence of

major complications is highest after twenty weeks of gestation;”(4) “[t]he risk of death

associated with abortion increases with the length of pregnancy, from one death for every one

million abortions at or before eight weeks gestation to one per 29,000 abortions at sixteen to

twenty weeks and one per 11,000 abortions at twenty-one or more weeks . . . After the first

trimester, the risk of hemorrhage from an abortion, in particular, is greater, and the resultant

complications may require a hysterectomy, other reparative surgery or a blood transfusion;”

(5) “[t]here is substantial and well-documented medical evidence that an unborn child by at

least twenty weeks of gestation has the capacity to feel pain during an abortion;” and (6) that

the State of Arizona has a legitimate concern in protecting the public’s health and safety,
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1  Defendant Montgomery also appears to argue that the case should be dismissed
because the Complaint is not verified.  However, there is no requirement that the Complaint
be verified  in order for the Court to consider a Motion for Preliminary Injunction.  Rather,
Federal Rule of Civil Procedure 65 provides that the court may issue a temporary restraining
order without notice to the adverse party or its attorney only if “specific facts in an affidavit
or a verified complaint clearly show that immediate and irreparable injury, loss, or damage
will result to the movant before the adverse party can be heard in opposition.”  Fed.R.Civ.P.
65(b).  However, this portion of Rule 65 is not implicated in this case because Plaintiffs are
seeking a Preliminary Injunction rather than a temporary restraining order, Defendants have
notice of Plaintiffs’ Motion for Preliminary Injunction, and Plaintiffs submitted proper
declarations to the Court in support of their Motion for Preliminary Injunction.  
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including the health of women who undergo abortions.  H.B. 2036, 50th Leg., 2d Reg. Sess.

§ 9(A)(1-7) (Ariz. 2012).  

As a result of these findings, the Arizona Legislature stated that it promulgated H.B.

2036 “based on the documented risks to women’s health and the strong medical evidence that

unborn children feel pain during an abortion at [20 weeks] gestational age.”  H.B. 2036, 50th

Leg., 2d Reg. Sess. § 9(B)(1) (Ariz. 2012).  

II. DEFENDANT MONTGOMERY’S MOTION TO DISMISS

Defendant Montgomery (“Defendant”) filed a motion to dismiss, arguing that, under

Gonzales v. Carhart, 550 U.S. 124 (2007), the Court cannot entertain a facial attack to H.B.

2036.1  (Doc. 25).  In response, Plaintiffs argue that this is not a facial attack because they

are only challenging H.B. 2036 “as applied” to previability abortions.  Plaintiffs further argue

that, even if this is a facial attack, dismissal would nonetheless be inappropriate. 

At the outset, the Court must resolve the debate as to whether this is a facial or as-

applied challenge to section 7 of H.B. 2036.  While Plaintiffs attempt to characterize their

challenge to section 7 of H.B. 2036 as an “as-applied” challenge, in this action, Plaintiffs are

challenging section 7 of H.B. 2036 on its face.  Plaintiffs do not argue that the statute has

been applied to Plaintiffs in this action (nor could they because H.B. 2036 has not yet gone

into effect), nor do they argue that the 20 week limitation is constitutional under some

unspecified set of facts, but only unconstitutional as-applied to Plaintiffs.  

Plaintiffs do argue that the provision of section 7 limiting abortions prior to 20 weeks
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is unconstitutional.  If the Court were to accept Plaintiffs’ argument that it is unconstitutional

to limit abortions prior to 20 weeks, there could be no possible reading of section 7 of H.B.

2036 that would render it constitutional “as applied” to certain factual situations.   Because

any ruling that the statute’s 20 week limitation is unconstitutional would render section 7 of

H.B. 2036 meaningless (as there is no other limitation in section 7), Plaintiffs are challenging

H.B. 2036 on its face, and Plaintiffs’ challenge is properly considered a facial challenge.

Defendant Montgomery argues that, because Plaintiffs challenge section 7 of H.B.

2036 on its face, this case should be dismissed because, in Gonzalez v. Carhart, 550 U.S. 124

(2007), the United States Supreme Court held that such an attack must be made “as-applied”

to a particular factual situation.  

In Gonzales, Plaintiffs argued that a statute unconstitutionally lacked a health

exception.  550 U.S. at 167.  The Supreme Court found that a facial attack could not be

maintained because the respondents in that case had not “demonstrated that the Act would

be unconstitutional in a large fraction of relevant cases.”  Id. at 167-168.   Rather, the

Gonzales Court found that an as-applied challenge would be the “proper manner to protect

the health of the woman if it [could] be shown that in discrete and well-defined instances a

particular condition has or is likely to occur in which the procedure prohibited by the Act

must used.”  Id.  at 167.   

Unlike Gonzales in which the challenge was that the statute lacked certain language,

H.B. 2036 contains the language to which Plaintiffs object on its face.  That language is

specifically that “a person shall not knowingly perform, induce or attempt to perform or

induce an abortion on a pregnant woman if the probable gestational age of her unborn child

has been determined to be at least twenty weeks.”  In their Complaint, Plaintiffs argue that

this language is unconstitutional under Supreme Court jurisprudence.  As such, in order to

decide whether Plaintiffs are correct that, under clearly established law, section 7 of H.B.

2036 is unconstitutional, the Court must decide the merits of Plaintiff’s facial challenge to

the language of section 7 of H.B. 2036. 

  Of course, this does not foreclose the possibility that certain as-applied challenges

Case 2:12-cv-01501-JAT   Document 50   Filed 07/30/12   Page 5 of 15Case: 12-16670     07/30/2012     ID: 8269064     DktEntry: 2-5     Page: 6 of 16 (97 of 107)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 6 -

could or must be made under certain circumstances not present here, but, to decide the merits

of Plaintiffs’ arguments in this case, the Court must determine whether the language of the

statute is valid on its face.   

Accordingly, Defendant’s Motion to Dismiss arguing that the case should be

dismissed as an improper facial challenge (Doc. 25) is denied. 

III. PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION

A. Legal Standard for a Preliminary Injunction

To be entitled to a preliminary injunction, Plaintiffs must show: (1) they are likely to

succeed on the merits; (2) they are likely to suffer irreparable harm in the absence of

preliminary relief; (3) the balance of equities tip in their favor; and (4) an injunction is in the

public interest.  Winter v. Natural Res. Def. Council, 555 U.S. 7, 24-25 (2008). Even if

Plaintiffs have not demonstrated that they are likely to succeed on the merits, if Plaintiffs

establish factors (3) and (4), a preliminary injunction is also appropriate when Plaintiffs have

demonstrated “serious questions going to the merits” and the “hardship balance tips sharply

toward plaintiff[s].”  Alliance for Wild Rockies v. Cottrell, 632 F.3d 1127, 1134-35 (2011).

The Court notes that the parties do not materially dispute the facts in this case.

Rather, the primary dispute between the parties is the state of the law following the United

States Supreme Court’s decision in Gonzalez v. Carhart, 550 U.S. 124 (2007).

B. Findings of Fact and Conclusions of Law

1. Likelihood of Success on the Merits

Broad facial challenges to an abortion statute “impose a ‘heavy burden’ upon the

parties maintaining the suit.”  Gonzales, 550 U.S. at 167 (citing Rust v. Sullivan, 500 U.S.

173, 183 (1991)).   

Plaintiffs argue that, if H.B. 2036 goes into effect, it will ban abortions prior to

viability.  Plaintiffs further argue that, at 20 weeks, no fetus has yet become viable, and thus,

by banning abortions beginning at 20 weeks of age, H.B. 2036 bans abortions prior to

viability.  Plaintiffs argue that “[u]nder HB 2036, a woman seeking to terminate a

previability pregnancy at or after 20 weeks due to a medical condition that poses a significant
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risk to her health may either be prohibited from doing so altogether, or may have to delay the

procedure until her condition worsens to the point where it fits within the Act’s narrow

definition of ‘medical emergency’ and immediate action is necessary.”  (Doc. 3 at 3-4).  

At the outset, the Court notes that in Planned Parenthood of Southeastern

Pennsylvania v. Casey, 505 U.S. 833, 879-80 (1992), the U.S. Supreme Court rejected such

a narrow interpretation of the definition of “medical emergency,” as set forth in

Pennsylvania’s abortion statute, which is identical to the definition of “medical emergency”

in H.B. 2036.  Compare H.B. 2036, 50th Leg., 2d Reg. Sess. § 3 (Ariz. 2012) (to be codified

as Ariz. Rev. Stat. § 36-2151(6)) (Arizona’s definition of “medical emergency”) with Casey,

505 U.S. at 902 (appendix to opinion of O’Connor, Kennedy, and Souter, JJ) (setting forth

Pennsylvania’s definition of “medical emergency.”).  

The Casey Court stated: 

Petitioners argue that the definition is too narrow,
contending that it forecloses the possibility of an immediate
abortion despite some significant health risks. If the contention
were correct, we would be required to invalidate the restrictive
operation of the provision, for the essential holding of Roe
forbids a State to interfere with a woman’s choice to undergo an
abortion procedure if continuing her pregnancy would constitute
a threat to her health. 410 U.S., at 164, 93 S.Ct., at 732. See also
Harris v. McRae, 448 U.S., at 316, 100 S.Ct., at 2687.

The District Court found that there were three serious
conditions which would not be covered by the statute:
preeclampsia, inevitable abortion, and premature ruptured
membrane. 744 F.Supp., at 1378. Yet, as the Court of Appeals
observed, 947 F.2d, at 700–701, it is undisputed that under some
circumstances each of these conditions could lead to an illness
with substantial and irreversible consequences. While the
definition could be interpreted in an unconstitutional manner,
the Court of Appeals construed the phrase “serious risk” to
include those circumstances. Id., at 701. It stated: “[W]e read the
medical emergency exception as intended by the Pennsylvania
legislature to assure that compliance with its abortion
regulations would not in any way pose a significant threat to the
life or health of a woman.” Ibid. As we said in Brockett v.
Spokane Arcades, Inc., 472 U.S. 491, 499–500, 105 S.Ct. 2794,
2799–2800, 86 L.Ed.2d 394 (1985): “Normally, . . . we defer to
the construction of a state statute given it by the lower federal
courts.” Indeed, we have said that we will defer to lower court
interpretations of state law unless they amount to “plain” error.
Palmer v. Hoffman, 318 U.S. 109, 118, 63 S.Ct. 477, 482, 87
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L.Ed. 645 (1943). This “‘reflect[s] our belief that district courts
and courts of appeals are better schooled in and more able to
interpret the laws of their respective States.’ ” Frisby v. Schultz,
487 U.S. 474, 482, 108 S.Ct. 2495, 2501, 101 L.Ed.2d 420
(1988) (citation omitted). We adhere to that course today, and
conclude that, as construed by the Court of Appeals, the medical
emergency definition imposes no undue burden on a woman’s
abortion right.

Id. at 880.  In light of this analysis in Casey, the phrase “serious risk” in Arizona’s statute

must likewise encompass conditions that could lead to “an illness with substantial and

irreversible consequences.”  See id.  

Ever since Roe v. Wade, 410 U.S. 113 (1973), the United States Supreme Court has

recognized that the Fourteenth Amendment of the United States Constitution guarantees the

“constitutional liberty of the woman to have some freedom to terminate her pregnancy.”

Casey, 505 U.S. at  869.  “The woman’s liberty is not so unlimited, however, that from the

outset the State cannot show its concern for the life of the unborn, and at a later point in fetal

development the State’s interest in life has sufficient force so that the right of the woman to

terminate the pregnancy can be restricted.”  Id.

  In Casey, the Court stated the broad conclusion that “[b]efore viability, the State’s

interests are not strong enough to support a prohibition of abortion or the imposition of a

substantial obstacle to the woman’s effective right to elect the procedure.”  505 U.S. at 846.

In Gonzales, the Supreme Court began defining the types of restrictions the government

could impose in light of Casey.  

More specifically, in Gonzales, the Supreme Court assumed to be true Casey’s

premise that “a State ‘may not prohibit any woman from making the ultimate decision to

terminate her pregnancy’” and then set forth the standards and policy considerations that

must be taken into account in determining whether a statute regulating previability abortions

is constitutional.  Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 879).  In Gonzales,

the Court held that a statute prohibiting partial birth abortions both previability and

postviability was constitutional.  See id. at 124.

The parties in this case heavily dispute the effect of the Gonzales decision on Casey’s
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statement that “[b]efore viability, the State’s interests are not strong enough to support a

prohibition of abortion,” and its applicability to H.B. 2036.  Having considering H.B. 2036

in detail, the Court finds this statement from Casey inapposite because H.B. 2036 does not

prohibit all abortions after 20 weeks gestational age.  Rather, H.B. 2036 regulates abortions

that take place after 20 weeks gestational age.  

The portion of H.B. 2036 that defines “abortion” does not purport to include situations

where means are used to “save the life or preserve the health of the unborn child, to preserve

the life or health of the child after a live birth, to terminate an ectopic pregnancy or to remove

a dead fetus.”  H.B. 2036, 50th Leg., 2d Reg. Sess. § 3 (Ariz. 2012) (to be codified as Ariz.

Rev. Stat. § 36-2151(1)).  Further, the statute contains a medical emergency exception that

allows for an abortion to avert a pregnant woman’s death or to avoid a serious risk of

substantial and irreversible impairment of a major bodily function.  H.B. 2036, 50th Leg., 2d

Reg. Sess. § 3 (Ariz. 2012) (to be codified as Ariz. Rev. Stat. § 36-2151(6)).  Accordingly,

H.B. 2036 does not purport to ban all abortions past 20 weeks gestational age.  Further, the

statute allows for abortions up to and including 20 weeks gestational age.  As such, H.B.

2036 is not a ban on previability abortions, but is rather a limit on some previability abortions

between 20 weeks gestational age and viability (which it is undisputed usually occurs

between 23 and 24 weeks gestational age).  

Accordingly, pursuant to Gonzales, H.B. 2036 would be “unconstitutional ‘if its

purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion

before the fetus attains viability,’” 550 U.S. at 156 (quoting Casey, 505 U.S. at 878) or, in

other words, the issue in this case is whether H.B. 2036 “measured by its text in this facial

attack imposes a substantial obstacle to late-term, but previability, abortions.”  Id.  Further,

where legislation does not impose a substantial obstacle to abortion and the legislation

“furthers the legitimate interest” of the Government, abortion legislation will be upheld.  See

id. at 146.   

a. Substantial Obstacle and the State’s Interest

Based on the facts of this case, the Court finds that H.B. 2036 does not impose a
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substantial obstacle to previability abortions.  As referenced above, the effect of H.B. 2036

limits abortions between 20 weeks and the time of viability.  

  The Court recognizes that viability differs from woman to woman and 23 to 24

weeks gestational age is, on average, the attainment of viability.  The parties appear to agree

that the fetus most commonly attains viability at 23-24 weeks gestational age.  Compare Doc.

2, Exhibit 1 at ¶ 15 (“It is commonly accepted . . . that a normally developing fetus will attain

viability at approximately 24 weeks”) with Doc. 25-1, Exhibit 2 at ¶ 17 (“The number of

children that are born and survive at 23-28 weeks gestation is common enough now that the

term ‘Micro-premie’ has been coined to describe them and an additional body of neonatal

science is focused upon them.  As medical science pushes the frontier of fetal ‘viability’ to

23 weeks and perhaps earlier with the advent of artificial wombs and placental support, there

is a possibility that a definition of ‘viability’ based upon gestational age will soon be

irrelevant.”).  As such, the Court focuses on this 3-4 week time frame (while recognizing that

this time frame may be even shorter in the future as technology advances to make viability

even earlier) and examines H.B. 2036 from that perspective.   

  Plaintiff Dr. Clewell avows that 90% of abortions take place during the first trimester

of pregnancy, through approximately the thirteenth week.  (Doc. 2, Exhibit 2 at ¶ 9).  Further,

Dr. Clewell avows that, in some patients, it is not possible to diagnose a fetal anomaly until

close to 20 weeks.  (Id. at ¶ 13).  In support of this statement, Dr. Clewell avows that: (1)

amniocentesis, a procedure to detect and diagnose chromosomal anomalies, is usually

performed at about 16 weeks and requires 10-12 days for the results to be available; and (2)

detailed anatomic ultrasounds are generally done after 18 weeks.  (Doc. 2, Exhibit 2 at ¶ 13).

Dr. Clewell stops short of claiming that there are any conditions that could only be diagnosed

after 20 weeks that could not have been found before that time.  And indeed, one of

Defendant’s experts, Dr. Sawyer avows “[w]ith antenatal screening being done with nuchal

fold translucency testing and early genetic marker testing, the diagnosis of fetal anomalies

should occur prior to 20 weeks gestation.  It is truly rare [that a woman] loses the opportunity

to abort because she is past 20 weeks gestation.”  Doc. 25-3, Exhibit 3 at ¶ 12.  Accordingly,
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the Court finds that it would be extremely rare to find a condition that could be diagnosed

after 20 weeks that could not have been diagnosed earlier.  

Based on the time frames set forth by Dr. Clewell, Plaintiffs argue that a pregnant

woman needs time to make the extremely difficult decision as to whether to continue the

pregnancy and, in such a situation, it will take longer than twenty weeks to make such a

decision.  Accepting these statements as true, while H.B. 2036 will make it necessary to

make an immediate decision as to whether or not to have an abortion in some cases, such a

time limitation cannot be construed to be a substantial obstacle to the right to make the

abortion decision itself.  See Gonzales, 550 U.S. at 157-58 (“the fact that a law which serves

a valid purpose, one not designed to strike at the right itself, has the incidental effect of

making it more difficult or more expensive to procure an abortion cannot be enough to

invalidate it.”) (quoting Roe v. Wade, 505 U.S. at 874).

   In upholding a regulation in Gonzales, the Supreme Court noted that, despite the fact

that the “necessary effect of the regulation” would “be to encourage some women to carry

the infant to full term, thus reducing the absolute number of late-term abortions,” the

regulation was constitutional. See 550 U.S. at 160.  Likewise, a corollary proposition in this

case is that, while H.B. 2036 may prompt a few women, who are considering abortion as an

option, to make the ultimate decision earlier than they might otherwise have made it, H.B.

2036 is nonetheless constitutional because it does not “prohibit any woman from making the

ultimate decision to terminate her pregnancy.”  Id. at 146 (quoting Casey, 505 US. at 879).

Therefore, Plaintiffs have not shown that H.B. 2036 imposes a substantial obstacle to

previability abortions.  

  Further, to the extent that Plaintiffs argue that, in certain unique circumstances, a

diagnosis of fetal anomalies will not occur until after 20 weeks and thus, the woman’s

decision as to whether to have an abortion will be completely taken away from her, such a

situation cannot be the basis of the Court’s decision in a facial challenge to a statute.  See

Gonzales, 550 U.S. at 153, 167 (noting that “[t]he elementary rule is that every reasonable

construction must be resorted to, in order to save a statute from unconstitutionality,” and
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finding that an as-applied challenge is the proper manner to protect a woman if it can be

shown that in specific, well-defined instances, a particular procedure must be used.).  In this

case, if the statute would be unconstitutional as applied to a particular woman because it

deprives her of the right to make the abortion choice previability, such a challenge should be

entertained at that time.

Accordingly, the Court must determine if the State has a legitimate interest in

prohibiting abortions past 20 weeks gestational age.  There is no question that the

“government may use its voice and its regulatory authority to show its profound respect for

the life within the woman.”  Gonzales, 550 U.S. at 157.  In this case, the Legislature listed

a number of findings it made in promulgating section 7 of H.B. 2036 and the purposes for

the legislation.  Chief among these purposes were: (1)  to prevent abortions where the unborn

child would feel the pain involved in an abortion, and (2) to protect the health of the pregnant

woman, which resulted in part from a finding that the major complications of abortion are

highest after 20 weeks of pregnancy.

It is undisputed in the Record before the Court that the two procedures described in

Gonzales are the non-emergency procedures that would be used to perform an abortion past

20 weeks gestational age.  The first, a D&E, is described in Gonzales as follows:

Of the remaining abortions that take place each year,
most occur in the second trimester. The surgical procedure
referred to as ‘dilation and evacuation’ or ‘D & E’ is the usual
abortion method in this trimester. Planned Parenthood, supra,
at 960–961. Although individual techniques for performing D &
E differ, the general steps are the same.

A doctor must first dilate the cervix at least to the extent
needed to insert surgical instruments into the uterus and to
maneuver them to evacuate the fetus. National Abortion
Federation, supra, at 465; App. in No. 05–1382, at 61. The steps
taken to cause dilation differ by physician and gestational age of
the fetus. See, e.g., Carhart, supra, at 852, 856, 859, 862–865,
868, 870, 873–874, 876–877, 880, 883, 886. A doctor often
begins the dilation process by inserting osmotic dilators, such as
laminaria (sticks of seaweed), into the cervix. The dilators can
be used in combination with drugs, such as misoprostol, that
increase dilation. The resulting amount of dilation is not
uniform, and a doctor does not know in advance how an
individual patient will respond. In general the longer dilators
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remain in the cervix, the more it will dilate. Yet the length of
time doctors employ osmotic dilators varies. Some may keep
dilators in the cervix for two days, while others use dilators for
a day or less. National Abortion Federation, supra, at 464–465;
Planned Parenthood, supra, at 961.

After sufficient dilation the surgical operation can
commence. The woman is placed under general anesthesia or
conscious sedation. The doctor, often guided by ultrasound,
inserts grasping forceps through the woman’s cervix and into the
uterus to grab the fetus. The doctor grips a fetal part with the
forceps and pulls it back through the cervix and vagina,
continuing to pull even after meeting resistance from the cervix.
The friction causes the fetus to tear apart. For example, a leg
might be ripped off the fetus as it is pulled through the cervix
and out of the woman. The process of evacuating the fetus piece
by piece continues until it has been completely removed. A
doctor may make 10 to 15 passes with the forceps to evacuate
the fetus in its entirety, though sometimes removal is completed
with fewer passes. Once the fetus has been evacuated, the
placenta and any remaining fetal material are suctioned or
scraped out of the uterus. The doctor examines the different
parts to ensure the entire fetal body has been removed. See, e.g.,
National Abortion Federation, supra, at 465; Planned
Parenthood, 320 F.Supp.2d, at 962.

Some doctors, especially later in the second trimester,
may kill the fetus a day or two before performing the surgical
evacuation. They inject digoxin or potassium chloride into the
fetus, the umbilical cord, or the amniotic fluid. Fetal demise may
cause contractions and make greater dilation possible. Once
dead, moreover, the fetus’ body will soften, and its removal will
be easier. Other doctors refrain from injecting chemical agents,
believing it adds risk with little or no medical benefit. Carhart,
supra, at 907–912; National Abortion Federation, supra, at
474–475.

Id. at 135-36 (emphasis added).  The second, less-commonly used, procedure is a medical

induction, where “[t]he doctor medicates the woman to induce labor, and contractions occur

to deliver the fetus.”  Id. at 140.  In an induction procedure, the fetus is injected with a

medication that induces a heart attack.  See Carhart v. Ashcroft,  331 F.Supp.2d 805, 875 (D.

Neb. 2004) (describing induction by intracardiac injection); Planned Parenthood Federation

of America v. 320 F.Supp.2d 957, 960 (N.D. 2004) (explaining that induction is also known

as a “medical abortion” where “drugs are administered to abort the pregnancy”).  

In choosing to put a limit on abortions past 20 weeks gestational age, the Arizona

Legislature cited to the substantial and well-documented evidence that an unborn child has

Case 2:12-cv-01501-JAT   Document 50   Filed 07/30/12   Page 13 of 15Case: 12-16670     07/30/2012     ID: 8269064     DktEntry: 2-5     Page: 14 of 16 (105 of 107)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

- 14 -

the capacity to feel pain during an abortion by at least twenty weeks gestational age.

Defendants presented uncontradicted and credible evidence to the Court that supports this

determination.  Namely, the Court finds that, by 7 weeks gestational age, pain sensors

develop in the face of the unborn child and, by 20 weeks, sensory receptors develop all over

the child’s body and the children have a full complement of pain receptors.  Doc. 25-1,

Exhibit 1 at ¶ 4; Doc. 25-1, Exhibit 2 at ¶ 20.    

That the unborn child can feel pain is further supported by the fact that when

provoked by painful stimuli, such as a needle, the child reacts, as measured by increases in

the child’s stress hormones, heart rate, and blood pressure.  Doc. 25-1, Exhibit 1 at ¶ 5.

When the child is given anesthesia, these responses decrease, which is why doctors often

give both the mother and the fetus anesthesia separately in the case of fetal surgery.  Id.; Doc.

25-1, Exhibit 2 at ¶¶ 27, 29-30.  Nowhere in the Record is it suggested that a fetus is given

anesthesia before being subjected to a D&E or an induction abortion.

Given the nature of D&Es and induction abortions, as described above, and the

finding that the unborn child has developed pain sensors all over its body by 20 weeks

gestational age, this Court concludes that the State has shown a legitimate interest in limiting

abortions past 20 weeks gestational age.   

Further, in promulgating H.B. 2036, Arizona expressed concerns for the health of the

pregnant woman, finding that the instance of complications is highest after twenty weeks of

gestation.  This additional legitimate interest further supports H.B. 2036’s regulation on

abortions after 20 weeks gestational age.  See Doc. 25-3 at Exhibit 3.

Based on the foregoing, the Court finds that Plaintiffs cannot succeed on the merits

of their claim that H.B. 2036 is unconstitutional and thus, Plaintiffs’ requests for preliminary

and permanent injunctions are denied.  

IV. DECLARATORY JUDGMENT

Because the parties appear to agree that the facts at issue in this case are not materially

in dispute, and agree that the Court needs no additional evidence or legal argument to reach

its decision in this case, consistent with Federal Rule of Civil Procedure 65(a)(2), the Court
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consolidates the preliminary injunction hearing with a trial on the merits.2  Based on the

analysis set forth above, Plaintiffs are not entitled to a declaratory judgment that section 7

of H.B. 2036 is unconstitutional.

  V. CONCLUSION

Based on the foregoing findings and conclusions, 

IT IS ORDERED that Defendants’ Motion to Dismiss Case (Doc. 25) is denied.

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Preliminary Injunction

(Doc. 2) is denied.

IT IS FURTHER ORDERED that Plaintiffs’ request for a Permanent Injunction is

denied.

IT IS FURTHER ORDERED that Plaintiffs’ request for a declaratory judgment is

denied.  The Clerk of the Court shall enter judgment in favor of Defendants and against

Plaintiffs on the declaratory judgment action.  

IT IS FURTHER ORDERED that Defendant Montgomery’s Motion to Dismiss

Barbara LaWall (Doc. 42) is denied as moot.   

DATED this 30th day of July, 2012.
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