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Background Regarding the Offense

Petitioner: Daniel Wayne Cook

Date/Place of Crime: July 19-20, 1987, in Lake Havasu, Arizona 

County: Mohave

Victims: Carlos Froylan Cruz-Ramos (age 26)
Kevin Swaney (age 16)

Codefendant: John Matzke, served 20 years; released on July 16, 2007

Indictment: 2 counts of first-degree murder

Convictions: 2 counts of first-degree murder, convicted on July 6, 1988 

Sentence: Sentenced to death on both counts of murder on August 8,
1988.  Aggravating circumstance of pecuniary gain applies to
Carlos; aggravating circumstance of cruel, heinous, or
depraved applies to both Carlos and Kevin; aggravating
circumstance that one or more homicides occurred applies to
both Carlos and Kevin; no mitigating factors found.  

Admitted to ADOC: August 23, 1988

Age at Admission: 27

Current Age: 51

Date of Birth: July 23, 1961

Judge: Steven Conn

Prosecuting Attorney: Eric Larsen

Defense Attorney: Claude Keller
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Introduction 

Daniel Cook and his codefendant John Matkze killed Carlos Froylan Cruz-Ramos,

a man from Guatemala who came to the United States to find a better life, and Kevin

Swaney, a sixteen-year-old runaway who had been adopted a few years earlier by the

Swaney family.  Dan was convicted of two counts of first-degree murder in Mohave

County in 1988, and was sentenced to death.  Matzke pled guilty to second-degree

murder and served twenty years in prison; he has been living in Tucson since 2007.  Dan

is scheduled to be executed on August 8, 2012.

Dan is a seriously mentally ill individual because, in part, he endured a childhood

replete with sexual and physical abuse.   Dan’s continual traumatic abuse caused him to1

develop Post Traumatic Stress Disorder (PTSD).   Dan has daily thoughts and flashbacks2

about the trauma he endured.  He exhibits typical symptoms of PTSD including

hypervigilance and impulsivity.   Dan has descended into multiple substance addictions,3

a common complication of PTSD.4

Dan also has a significant history of impairments in cognitive functioning,

Declaration of Donna Schwartz-Watts, M.D., attached as Ex. 10, ¶¶ 18, 19, 21, 26, 27, 30, 31. 1

See Ex. 10 ¶¶ 81-86.  Donna Schwartz-Watts, M.D., a psychiatrist with a background in2

evaluating and treating people with sexual abuse, conducted an extensive review of Dan’s history,
evaluated him several times in 2010, met with his mother, and consulted with neuropsychologist Tora
Brawley, Ph.D., in reaching these diagnoses.  See Ex. 10 ¶¶ 6, 8, 10, 12, 18, 19, 21, 26, 27, 30, 31.

Ex. 10 ¶ 85.3

Ex. 10 ¶ 78.4
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including being in special education classes as a child and having seizures as a young

adult, that is evidenced by his neuropsychological testing.   Causes for his cognitive5

impairments include being exposed to alcohol in utero, being born three months

prematurely, being physically abused as an infant, sustaining head injuries (including

being run over by a car), and abusing substances and overdosing on medications.   The6

result is that Dan has been diagnosed with organic mental syndrome, not otherwise

specified.   In layman’s terms, Dan has brain damage.7

 Dan suffers from clinical symptoms associated with brain damage, such as

migraines and memory loss, and has been medicated for seizures.   Dan’s brain damage8

is in the frontal lobe part of his brain and was present at the time of the crime.  Frontal

lobe dysfunction, combined with the use of drugs and alcohol, very likely rendered him

more susceptible to poor judgment and impulsivity at the time of his crime, and

contributed to the circumstances of his crime.9

We know that if the information about Dan’s mental illness and his childhood

Ex. 10 ¶¶ 75, 77; Letter from Tora Brawley, Ph.D. to Robin Konrad, dated Sept. 30, 2010,5

attached as Ex. 11, at 3 (noting that Dr. Wynkoop’s test results demonstrated indicators of frontal lobe
dysfunction).

Ex. 10 ¶¶ 15, 16, 37-40, 46, 47, 49, 57, 58, 62, 73.6

Ex. 10 ¶¶ 87-89; Ex. 11 at 3-4.7

Ex. 10 ¶ 89.8

Ex. 11 at 4.9
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abuse been developed and presented to the prosecutor, it would have spared Dan’s life

because the prosecutor would not have sought the death penalty.   Sadly, this never10

happened.  Dan was allowed to represent himself, and the trial court denied his request

for expert assistance at his sentencing.  The prosecutor cannot change the past.  This

Board, however, is bound by no such restrictions and has the power to set things right.

Dan’s serious mental illness does not excuse Dan’s conduct or the tremendous

loss his actions caused to the victims’ families, but does offer a context to understand

his actions. “PTSD affects the way you see, think about, and respond to people and

situations.”   Dan’s illness affects his understanding of reality, his perception of11

surroundings, and his reactions to otherwise normal events—his understanding of the

world and the events that transpire are different from ours every day.   12

Coupled with his brain damage and excessive abuse of drugs and alcohol, the

trauma of Dan’s life played out in this offense.  The horrors that Dan suffered were the

same horrors that Kevin and Carlos suffered.  Dan’s grandparents tied him to chairs as

punishment; he was repeatedly raped as a child; his father burned his genitals with

cigarettes; his sexual abuser had him circumcised as a teenager; and he was beaten with

Declaration of Eric Larsen, attached as Ex. 1, ¶ 9.10

Veterans Benefits Information, Criminal Behavior and PTSD, Dec. 13, 2011, available at11

http://www.veteransbenefitsinformation.com/ptsd/3526-criminal-behavior-and-ptsd.html (last visited
July 27, 2012).  

See Davidson, Michael J., Post-Traumatic Stress Disorder: A Controversial Defense for Veterans of a12

Controversial War, 29 Wm. & Mary L. Rev. 415, 422 (1988).
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belts, boards, and fists.  Each of these acts was done to one or both of the victims. 

The crime that Dan committed was uncharacteristic of him as a person.  Contrary

to the presentence report, Dan has not displayed this type of violence toward others

before or after the crime.   The people who knew Dan both before the crime and after13

the crime describe him as a caring and good-natured person who is a follower and who

wants to be accepted by others.   His uncharacteristic violent acts were a result of a14

combination of things: Dan had stopped taking his medication because of its side effects

only months earlier and he began using extremely toxic mixtures of drugs; he lost his

relationship with a woman who he finally thought loved and accepted him; he lost his

job; and he was aided by a person he considered a good friend, even though he had

known him less than a month.  These factors created the perfect storm, which resulted

in Dan committing violent acts against others.

 Dan asks this Board to recommend that Governor Jan Brewer commute his death

Declaration of Thomas Maas, attached as Ex. 39, ¶ 5 (“Dan did not have violent tendencies13

toward others; he only hurt himself.”); Declaration of Jack Donohue, attached as Ex. 40, ¶ 10 (“As a
child, Danny was not violent.”); Declaration of Lydia Lagunas, attached as Ex. 9, ¶ 2 (“Dan did not
cause problems and got along with everyone”); Declaration of Gabriel Lagunas, attached as Ex. 7, ¶ 2
(Dan did not harm the Sergeant despite having an opportunity to do so).

Ex. 39 ¶ 4 (“He was loving, caring, and kind.”); Ex. 39 ¶ 13 (“Dan was a follower.”); Ex. 4014

¶ 22 (“he was always a follower”); Declaration of Patricia Rose, attached as Ex. 41, ¶  2 (“Dan was a
follower and had a warped, misguided sense of loyalty to others.”); Ex. 41 ¶  8 (“He was highly
influenced by the people he hung out with and wanted to be accepted.”); Letter to Clemency Board
from Elizabeth McOwat, attached as Ex. 56, at 1 (Dan has a “compassionate and caring nature”); Ex.
9 ¶ 6. (“Dan is a good person, especially his heart.”); Letter to Clemency Board from Margaret Hayes,
attached as Ex. 59 (Dan “was definitely a follower and not a leader”).  
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sentence to life imprisonment without the possibility of parole.  Ariz. Rev. Stat. § 31-402. 

In the alternative, Dan asks this Board to recommend that Governor Brewer issue a

reprieve to allow the courts to fully consider and review the pending litigation.  Ariz.

Rev. Stat. § 31-402.15

Dan’s Childhood

“Dan was dealt a rotten hand in life.”16

– Kathy Dunn, Dan’s stepsister

No human being should ever be subjected to the horrific abuse that occurred on

July 19-20, 1987.  And no human being should ever be subjected to the horrific abuse

that Daniel Cook endured for his entire childhood and adolescence. 

Dan’s mother, Wanda, is a cold, callous woman.  She is a “predator and sex

abuser,”  a “prescription pill junkie,”  and she is mentally ill.   A counselor remarked17 18 19

that he had “never talked to a colder, more heartless person in his many years of social

work.”   As recently as 2010, Wanda has expressed a desire to harm others.   Wanda20 21

Dan’s counsel will present the reasons for a reprieve at the clemency hearing scheduled for15

August 3, 2012.

Declaration of Kathy Lynn Dunn, attached as Ex. 35, ¶ 3.16

Ex. 35 ¶ 4. 17

Declaration of Debrah Howard, attached as Ex. 28, ¶ 5. 18

Declaration of Wanda Dunn, attached as Ex. 29, ¶ 17; Ex. 28 ¶ 5; Ex. 35 ¶ 4.19

Wyoming State Hospital Records, 1980-81, attached as Ex. 18, at p. 176. 20

See Wanda Dunn Prime Care Hospice Records, attached as Ex. 30, at 374.21
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failed to provide her son with even the most basic needs.  Instead of protecting and

nurturing Dan, Wanda sexually molested him, beat him, and repeatedly abandoned him. 

In 1959, in Chicago, Illinois, Wanda Meadows, age seventeen, married a drug

addict and alcoholic named Gordon Cook.   Gordon was no good to anyone and lived22

a “wicked life.”   In August 1960, Wanda and Gordon had a daughter named Debrah.  23 24

Less than a year later, Wanda gave birth to Dan.25

Dan’s abuse from his parents began in utero.  Gordon beat Wanda while she was

pregnant; he punched Wanda in the belly and pushed her down, causing her to land on

her stomach.   Additionally, Wanda, while pregnant, smoked daily, drank beer, and was26

too poor to eat properly or see a doctor.   As a result of this improper prenatal care,27

Dan was born three months premature in a Chicago hospital on July 23, 1961.   Dan’s28

life went downhill from there.29

As an infant, Dan was in the hands of his merciless parents.  Dan was not safe,

Ex. 29 ¶ 4; Marriage Certificate of Wanda Meadows and Gordon Cook, attached as Ex. 33.22

Declaration of James Stone, attached as Ex. 34, ¶¶ 4-5.23

Ex. 29 ¶ 4.24

Ex. 29 ¶ 8.25

Ex. 29 ¶ 6.26

Ex. 29 ¶ 6.27

Ex. 29 ¶ 8.28

Ex. 29 ¶ 8.29
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even as a baby, from unthinkable abuse: his father Gordon beat him and Debrah with

a belt and burned them.   When Dan was only five months old, Gordon burnt Dan’s30

penis with cigarettes.31

After a period of homelessness, Wanda left Gordon, and the two eventually

divorced.  In her first act of abandonment, Wanda gave Dan and his older sister Debrah

to their grandmother Mae and step-grandfather James Hodges when they were small

children, even though Wanda knew James was a physically and sexually abusive “horrible

man.”   Soon after, their step-grandfather began sexually abusing Dan and Debrah.  32 33

He forced them to engage in sexual acts with each other at very young ages,  and took34

pornographic pictures of Dan and his sister in sexual positions on the family’s living

room floor.  As just a little boy, Dan witnessed his sister being raped by their grandfather

and would hear Debrah crying in bed.   The sexual abuse, however, was not the only35

abuse Dan’s grandparents inflicted upon him.

Dan and his sister also suffered physical abuse and neglect from their

Ex. 29 ¶ 9.30

Ex. 29 ¶ 9.31

Ex. 29 ¶¶ 3, 10; Ex. 28 ¶ 6, 8.32

Ex. 28 ¶ 8; Ex. 10  ¶ 18.33

Ex. 29 ¶ 10; Ex. 10 ¶ 18.34

Ex. 10 ¶ 18; Ex. 29 ¶ 10; Ex. 28 ¶ 8.35
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grandparents.  As punishment, Dan and his sister would be tied to chairs.   The36

grandparents also failed to properly feed the children, often giving them things like a 

single piece of pie for dinner.   Once, Dan got sick from eating, and his grandparents37

forced him to eat his own vomit off the ground.   The grandparents also dragged the38

young children in and out of bars, while they got drunk.39

Wanda’s decision to send her young children to live with their sexual predator

step-grandfather was not the worst act she committed when Dan was a young boy.

Wanda herself sexually violated Dan.  She would beat Dan and then fondle his penis in

what Dan describes as a way to “make him feel better.”   She also napped with Dan, and40

when he would awake, he was naked and his mother was inappropriately touching him.41

When Dan was five, Wanda remarried.   Her new husband, John Dunn, was a42

man twenty-three years older than she, who had many children from several different

relationships.   Wanda and her new husband also had a baby together, Dan’s younger43

Ex. 29 ¶ 10; Ex. 10 ¶ 19.36

Ex. 28 ¶ 7.37

Ex. 28 ¶ 7.38

Ex. 28 ¶ 7.39

Ex. 10 ¶ 21.40

Ex. 10 ¶ 21.41

Ex. 28 ¶ 13; Marriage Certificate of Wanda Cook and John Dunn, attached as Ex. 32.42

Ex. 28 ¶ 9; Ex. 29 ¶ 13; Letter from Patricia Golembieski, attached as Ex. 36.43
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brother George. John Dunn was controlling and abusive.   Wanda moved to California44

with her new family, and left Dan and his sister behind in Chicago with their abusive

grandparents.   When Dan was nine, his grandmother Mae died.  Dan and his sister45

were sent to California to live with Wanda and her new family.46

Escaping his monstrous grandparents did little to improve life for Dan.  Their

stepfather believed Dan and Debrah “had bad genes or were from bad seed.”    Instead47

of being welcomed into their new family, Dan and Debrah were treated as outcasts.   48

Dan’s stepfather, joined by Wanda, beat Dan and yelled at him regularly.   Dan’s sister49

remembers a time when Dan was getting beaten with a belt and Dan grabbed onto the

belt for dear life, while he flew back and forth in the air.   Dan’s stepfather also beat the50

children with what he called “The Board of Education.”   He would make the children51

drop their trousers and bend over, and then he beat them with the board.   52

Ex. 35 ¶ 6.44

Ex. 29 ¶ 13.45

Ex. 10 ¶ 22; Ex. 28 ¶ 9.46

Ex. 36. 47

Ex. 36; Ex. 28 ¶ 10; Ex. 29 ¶ 13.48

Ex. 28 ¶¶ 10, 13; Ex. 29 ¶ 13.49

Ex. 28 ¶ 13.50

Ex. 35 ¶ 6.51

Ex. 35 ¶ 6.52
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Continuing the tragic pattern of Dan’s early life, sexual abuse pervaded his newly-

blended home as well; there were no boundaries in this family.   As Dan’s sister53

described, “[w]ith the prevalence of sexual abuse in the family home, it was confusing.”  54

On several occasions, Dan’s older stepbrother forced Dan to give him oral sex and he

molested Dan’s younger brother George.   Wanda sexually abused one of her stepsons.  55 56

Dan’s sister and stepsister were molested by their stepbrothers.   Dan’s stepfather even57

suggested that his own daughter have sex with him, an offer which she declined.58

Dan’s “home” between ages nine to fourteen was also emotionally abusive

because of Wanda’s mental illnesses.  Wanda suffers from bipolar disorder, depression,

anxiety, and schizo-affective disorder.   While Dan was growing up, she attempted59

suicide on numerous occasions.   Once, when Wanda attempted to overdose on pills,60

she made Dan sit next to her bed; she told him she wanted him to watch her die.  After

Ex. 10 ¶ 27; Ex. 28 ¶ 17.53

Ex. 28 ¶ 17.54

Ex. 10 ¶ 27.55

Ex. 35 ¶ 5.56

Ex. 28 ¶ 17.57

Ex. 36. 58

Ex. 28 ¶ 5; Ex. 29 ¶ 17; Ex. 30 at 20; Ex. 35 ¶ 4; Declaration of Cynthia Kline, attached as Ex.59

37, ¶ 5; .

Ex. 10 ¶ 28; Ex. 28 ¶ 11.60
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Wanda’s suicide attempts, Dan’s stepfather would blame Dan and his sister, telling them

it was their fault that their mother wanted to kill herself.   Like Wanda, Dan began to61

experience mood swings when he was a teenager.62

Even though he had ongoing hardships, Dan managed to find a friend to stand

by his side when things were tough.  Jack Donohue became Dan’s childhood friend

when they were in the fourth grade.   Dan and Jack developed a close friendship and63

were in the Boy Scouts together.   Even as a boy,  Jack knew that Dan was neglected.  64 65

Jack “despised Wanda because of how she treated Danny.”  Feeling bad about Dan’s66

awful home life, Jack often had Dan over to his house.   Jack’s mother, Barbara67

Williamson, treated Dan like her own, often feeding him dinner and allowing Dan to join

on family outings.68

Despite all the abuse, all Dan ever wanted was his mother’s love and attention.69

Ex. 10 ¶ 28; Ex. 28 ¶ 11.61

Ex. 28 ¶ 14; Ex. 29 ¶ 13.62

Ex. 40 ¶¶ 2-3.63

Ex. 40 ¶ 9.64

Ex. 40 ¶ 4.65

Ex. 40 ¶ 5.66

Ex. 40 ¶ 8.67

Ex. 40 ¶ 8.68

Ex. 28 ¶¶ 3, 10; Ex. 40 ¶ 20.69
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But, instead, when he was not quite fifteen, Dan’s mother gave custody of Dan to the

State of California.   Wanda kept her younger son George.   Wanda now claims she does70

not remember the “exact reason” she decided to give her son away.   Dan, however,71

remembers crying and saying his final goodbye to his mother when he got in “the car

that would take [him] on [his] final journey to hell.”   He spent the remainder of his72

teenage years bouncing from one foster home to another, always craving his mother’s

attention and always wanting to be part of a family.  Just like Dan’s mother and the rest

of his family, the State of California also failed to protect Dan from harm.73

Dan’s first stop in the child welfare system was at the McKinley Home for Boys

in San Dimas, California, where he spent nearly two years.   While there, Dan was raped74

and violated by Howard Bennett, Jr., a house parent who has since been convicted of

multiple acts of child sex abuse.   Bennett used his position of trust to develop a “big75

Ex. 29 ¶ 14; McKinley Children Center Records, 1976-77, attached as Ex. 23.70

Ex. 29 ¶ 14.71

Dan’s Life in Placement, written 1978, attached as Ex. 24.72

Ex. 37 ¶ 7.73

Ex. 23.  Despite repeated efforts on Dan’s behalf to obtain his juvenile records, he recently74

learned that his juvenile records are missing and are no longer available.  See Affidavit of Custodian of
Record LA County, attached as Ex. 26.   

Bennett is now a registered sex offender in California, and is currently serving a 214-year75

prison sentence for raping, molesting, and sexually exploiting five young boys ranging from ages seven
to fifteen in Pierce County, Washington.  See “Convicted Child Molester and Rapist Gets 214 Years -
Judge Says the Case ‘Cries Out for an Exceptional Sentence,’” The News Tribune, Feb. 20, 1998
(NewsBank), attached as Ex. 21; California v. Bennett, State of California Department of Justice, Megan’s
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brother” type of relationship with Dan, plying young Dan with cigarettes.   Bennett took76

advantage of Dan’s vulnerability and trust for his own sexual gratification.  Bennett

reports: “I invited Dan into my room for a cigarette and began to touch him.”   Bennett77

admits to masturbating Dan and having him perform oral sex.78

At McKinley, there was a “peek-a-boo room” which was used for “time outs.”  79

This room had a one-way mirror and Dan, along with other boys, would be subjected

to abuse while adults watched from the other side.   Dan was forced to spend time in80

the “peek-a-boo room,” naked and handcuffed to the bed, while Bennet would rape

him.   Dan was even circumcised at age fifteen,  at the instruction of Bennett.81 82 83

In addition to being sexually abused by a house parent, Dan was gang raped by

several of the boys at McKinley.   These boys were “Bennett’s enforcers,” and they84

Law Homepage, Photograph of Howard Bennett, collectively attached as Ex. 22.

Declaration of Howard Smith Bennett, attached as Ex. 20, ¶ 5.76

Ex. 20 ¶ 6.77

Ex. 20 ¶ 6.78

Declaration of David Overholt, attached as Ex. 25.79

The administrator during Dan’s time at McKinley was dismissed after allegations regarding80

sexual misconduct arose.

Ex. 10 ¶ 30.81

Ex. 23.82

Ex. 10 ¶ 32.83

Ex. 10 ¶ 31.84
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would hogtie and then rape Dan when he would not submit to Bennett’s sexual

assaults.   Attempting to escape the incredible, ongoing abuse, Dan ran away from85

McKinley on several occasions.   While on the streets, Dan resorted to prostitution to86

survive.  Life on the streets was hard and dangerous—during that time, Dan was raped

and threatened at gunpoint.   It was during Dan’s time at McKinley and on the streets87

that he began using drugs and alcohol.88

At McKinley, Dan also experienced ongoing rejection by his mother and family. 

It was apparent to a counselor that Dan’s behavior problems were “directly correlated

to his family.”   Dan’s records indicate that his family promised him several times that89

he could move back home; however, each time they found an excuse not to take him.  90

Without telling Dan, Wanda even left California and moved to Lake Havasu, Arizona.  91

Dan first learned that his family had moved when he was put on a bus to Lake Havasu

for a family holiday.  Dan wrote about how his mother’s repeated rejection and

Ex. 10 ¶ 31.85

Ex. 23.86

Ex. 10 ¶ 31.87

Report of Eugene R. Almer, M.D., 1987, attached as Ex. 12, at 2.  By age fourteen, Dan was88

drinking heavily, and by age seventeen, he was using marijuana, barbiturates, and hallucinogens.

Ex. 23.89

Ex. 23.90

Ex. 23.91
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abandonment deeply affected him.   In his poem titled “I Remember,” Dan wrote, “I92

also remember many nights talking with my mother on the phone and asking if I could

return home . . . I remember the answers she gave me, they always made me cry.”

When Dan was eventually discharged from McKinley, his counselor noted that

Dan was “sensitive and creative,” and enjoyed poetry and photography.   Despite the93

years of sexual assault and abuse he endured while at the facility, the discharge notes also

indicate that Dan could be “pleasant, cooperative and helpful.”  Even though he had94

positive attributes, Dan was never provided with the tools or the environment to excel

as a child or become a functional adult.   He constantly sought love and guidance but95

was met with extraordinary abuse and violation by almost every adult in his life.  

After leaving McKinley at age sixteen, Dan spent his last two years as a child

bouncing from group home to group home.   Dan spent the latter part of his childhood96

with Westside Youth Home parents Lisa and Tom Maas, who finally seemed to break 

Selected Poetry from 1981, attached as Ex. 42.92

Ex. 23. 93

Ex. 23. 94

Ex. 37.95

School records indicate that Dan lived with one group parent named Arlis Benton (now96

deceased) and another named Margaret Hayes.  School Records, 1977-79, attached as Ex. 27.  Because
the State of California lost his records, the number of other facilities in which Dan resided is unclear. 
Ex. 26.  Mr. Benton is now deceased, but Ms. Hayes submitted a letter to this Board on Dan’s behalf. 
Letter to the Clemency Board from Margaret Hayes, attached as Ex. 59.
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the cycle of abuse.   Tom Maas, who has fostered over fifty children, says that Dan was97

one of his “top kids” and describes Dan as “loving , caring and kind.”   Lisa Maas loved98

Dan very much and knew that his childhood was “a nightmare.”   He had a dry sense99

of humor, and loved nature and photography.   Dan excelled in the structured100

environment of the group home.   Although Dan could function in a structured101

environment, as a child with severe symptoms and psychological issues resulting from

childhood trauma, Dan’s social worker recognized that he needed “a higher level of

care” than what he was provided.102

While living with the Maas family, Dan received a camera for Christmas.   When103

he opened it, he broke down in tears.   Tom knew that this reaction came from a deep104

place of emotions.   Dan’s social worker found Dan to have disproportionate105

Ex. 10 ¶ 36.97

Ex. 39 ¶ 4.98

Letter to the Clemency Board from Lisa Maas, attached as Ex. 38.99

Ex. 39 ¶ 5.100

Ex. 39 ¶ 4.101

Ex. 37 ¶ 7. 102

Ex. 39 ¶ 7.103

Ex. 39 ¶ 7.104

Ex. 39 ¶ 7.105
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emotional responses.   One time when Dan was really upset, he broke his own106

thumb.   This was not an isolated incident.  As a child who suffered so much abuse,107

self-mutilation became a coping mechanism.   He would frequently cut himself with a108

razor or harm himself in other ways, such as breaking his thumb or starving himself.  109

His infliction of physical pain upon himself was a way to avoid the emotional pain he

suffered. 

Dan’s social worker also reported that Dan’s “mother was mentally unstable. . . . 

When Dan had a home visit, he returned to the group home very upset because the visit

did not go well.”   Tom Maas found it unusual that he never met Dan’s parents; no one110

ever visited Dan.   Because of his mother’s inability to love and protect him, Dan was111

“lost, needy, and always wanted to belong.”   He clung to Tom Maas and attempted to112

find a family with anyone who was willing to accept him.113

In 1979, just before turning eighteen, Dan left California for Lake Havasu in yet

Ex. 37 ¶ 3.106

Ex. 37 ¶ 3; Ex. 39 ¶ 11.107

Ex. 39 ¶ 6; Ex. 40 ¶ 18; Ex. 28 ¶ 14.108

Ex. 10 ¶ 33.109

Ex. 37 ¶ 5.110

Ex. 39 ¶ 8.111

Ex. 39 ¶ 9.112

Ex. 39 ¶¶ 9-10.113
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another attempt to be reunited with his mother.  Wanda, however, did not want him and

sent her son to live with another family.  Dan moved to Idaho and stayed with his

childhood friend Jack Donahue and Jack’s mother, Barbara Williamson.   Dan began114

adulthood with no real foundation or coping skills upon which to build a normal life.

Survival As an Adult

Dan was a “broken individual.” 115

– Patricia Rose, Dan’s friend

Trying to make something of his life, Dan enlisted in the Army Reserves  but116

only served from December 1979 until March 1980.  As is often the case with severely

abused and neglected children, Dan coped in this world by continuing his addiction to

alcohol and drugs.  During his brief time in the Army Reserves, he struggled with his

alcohol addiction and attempted suicide.   As a result, the Army honorably discharged117

Dan,  reporting that he lacked the ability “to adjust to the stress of military life, as118

evidenced by [his] [] self-inflicted injury.”   As became Dan’s pattern, when he was119

upset or encountered a stressful situation, he would harm himself.

Ex. 10 ¶ 37; Ex. 40 ¶¶ 12-13.114

Ex. 41 ¶ 2.115

Army Records, 1979-80, attached as Ex. 19.116

Ex. 19.117

Ex. 19.118

Ex. 19.119
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Dan returned to Idaho in the spring of 1980, but still had difficulty adjusting.  He

continued to battle alcoholism and drug addiction.  He, like his mother, was suicidal and

was hospitalized several times for attempting to end his life.   Dan’s friend Jack once120

talked Dan out of “jumping out of the car” he was driving, and then took Dan to the

county hospital.  Within a year, Dan moved and was living in Wyoming, where he121

again attempted suicide.   He was treated at the Wyoming State Hospital for depression122

and alcoholism.  Although no longer subjecting Dan to sexual abuse, Wanda continued

to affect Dan’s mental state through her continual rejection.  Dan was at the mental

hospital because he was depressed from “reading some rejecting letters from his

mother.”   A mental health counselor noted, “He needs her love and is always willing123

to give it one more try, although he knows it will result in pain.”   After being124

discharged, he returned to Idaho.

Less than one year later, there was another suicide attempt and another admission,

this time to the Idaho State Hospital.  Dan placed a loaded shotgun against his throat but

could not reach the trigger.  This attempt was the result of Dan feeling rejected, as it was

Wyoming State Hospital Records, attached as Ex. 18; Idaho State Hospital Records, 1981-82,120

attached as Ex. 17; Ex. 40 ¶ 17.

Ex. 40 ¶ 17.121

Ex. 18.122

Ex. 18.123

Ex. 18..124
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only a few days after his relationship with a girlfriend ended.   He stayed in the hospital125

for three months – long enough for the social worker to observe that “he seems to have

difficulty coping with stress or any type of problem which arises for which he does not

have an immediate solution.”126

At the county hospital, the staff explained Dan: “he had many ups and downs,

having periods where he functioned quite high and adequately, and then having periods

where he was very impulsive, acted without thinking.”   Dan “relied very heavily on127

friends and the approval of friends and much of the time their decision ruled over much

to his detriment.”   On a quest to be loved, Dan became involved with a hospital staff128

member and eventually left the hospital against professional advice.   Unable to cope,129

he voluntarily reentered the state hospital only a few days later, after yet another

attempted suicide by overdosing on pills.   At the end of March 1983, after having been130

in the hospital for only one week, Dan left.131

Dan, now age twenty-one, returned to Lake Havasu, still seeking his mother’s

Ex. 17.125

Ex. 17 at 9.126

Ex. 17.127

Ex. 17.128

Ex. 17.129

Ex. 17.130

Ex. 17.131
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attention.  Again, Dan was rejected by Wanda; he was not allowed into her home.   His132

capacity to endure his mother’s rejection did not improve.  Dan lived as a transient in

Mohave County.  One of Dan’s friends, Patti Rose, said Dan was a “big time alcoholic,”

and when he drank, he simply “melted into the scenery.”133

Between 1983 and 1987, Dan was regularly seen by mental health professionals

at the state hospital for various reasons, including depression, alcoholism, and acute

psychosis.   Acute psychosis causes a temporary altered sense of reality; a person’s brain134

will misperceive others’ behaviors and interpret them in an irrational way.  During this

time, Dan also was arrested on several occasions for disorderly conduct and, as a result,

spent time in jail.

Because of his mental health issues, Dan had a hard time keeping a job.   Once,135

Patti saw Dan living under a bridge, filthy and hungry.   She describes Dan as “a136

beaten, broken individual—it was as if you took the spirit out of a dog.”   Dan lived a137

Ex. 41 ¶ 4.132

Ex. 41 ¶ 5.133

Report of Eugene R. Almer, M.D., 1987, attached as Ex. 12, at 6; Report of B. Anthony134

Dvorak, M.D., F.A.C.S., 1987, attached as Ex. 13, at 1.

Ex. 41 ¶ 6.135

Ex. 41 ¶ 7.136

Ex. 41 ¶ 2.137
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very sad life.   Despite Dan’s attempts to be productive in society, he was not equipped138

with basic skills most people learn as children, so Dan failed each time he tried.

In 1986, Dan began a relationship with a woman named Barbara and her two

children.  Dan started to feel as if he was part of a family, with a semblance of stability

and hope.  His relationship with Barbara lasted more than a year—the longest

relationship he had.  Dan’s new family was supposed to move from Kingman to Lake

Havasu on July 23—Dan’s birthday.  Unfortunately for Dan, the relationship with

Barbara came to an end before that happened.  Around the same time, Dan had recently

stopped taking his anti-anxiety medication because of the side effects.  Dan’s problems

were ultimately too much for Barbara, and instead of moving to Lake Havasu she moved

in with another man.   Longing for Barbara, Dan counted the days since their break up139

on his calendar.   140

In June 1987,  Dan allowed coworker John Matzke to live with him even though

he had just met John.  After a few weeks, Dan and John decided to move into a two

bedroom apartment, which served as a “party place” for people to come drink and do

drugs.  As mid-July neared, Dan became depressed thinking about how Barbara and the

kids were supposed to move in with him on July 23.  Once again, Dan spiraled into a

Ex. 41 ¶ 8.138

Ex. 12 at 4.139

Dan’s Calendar 1987, attached as Ex. 43.140
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depression and numbed his pain in the only way he knew how—with drugs and alcohol. 

On Friday, July 17, the weekend of this crime, Dan quit his job in a moment of anger

and despair because his boss told him “not to bring his personal problems to work.”141

After quitting his job, Dan went home to the apartment he shared with John and

their newest roommate Carlos Froylan Cruz-Ramos.  Feeling hopeless, Dan turned to

alcohol, methamphetamine, Valium and marijuana.   Dan’s damaged brain, which had142

been exposed to multiple traumatic events since childhood, could not process the losses

he had suffered.  A normal, well-adjusted person could cope with no longer having a job

or a significant other; but for Dan, the devastation was unmanageable.  He reached a

boiling point and exploded.  For the first time in Dan’s life, instead of inflicting severe

pain upon himself, he inflicted it upon others.  What started as a plan to steal a few

dollars from his roommate turned into a tragedy for Carlos Froylan Cruz-Ramos and

Kevin Swaney.

Ex. 12 at 3.141

Psychological Evaluation of John Matzke, Report of Daniel W. Wynkoop, Ed.D.,142

Psychological Evaluation of John Matzke, Report of Daniel W. Wynkoop, Ed.D., attached as Ex. 45,
at 4.
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Th e  Crim e

Dan’s mental condition “seriously impaired his judgement [sic],
[and] caused him to blackout for many events of that weekend.” 143

– Eugene Almer, M.D.

In affirming Dan’s convictions and death sentence, the Arizona Supreme Court

detailed the facts of the crimes: 

Carlos Cruz Ramos was a Guatemalan national employed at the
same restaurant where Cook and Matzke worked. He had recently moved
into their apartment. According to Matzke, Cook devised a plan to steal
Cruz Ramos’ money.  While Matzke distracted Cruz Ramos, Cook stole
approximately $90 from Cruz Ramos’ money pouch.  Shortly afterward,
Cruz Ramos noticed his money was missing, and asked Cook and Matzke
whether they knew anything about it. The two then lured Cruz Ramos into
Cook’s upstairs bedroom. They pushed Cruz Ramos down on the bed and,
using strips torn from Cook’s sheets, gagged him and tied him to a chair.

Over the course of the next six or seven hours, Cruz Ramos was cut
with a knife, beaten with fists, a metal pipe and a wooden stick, burned
with cigarettes, sodomized, and had a staple driven through his foreskin. 
Matzke suggested that they kill Cruz Ramos because they could not let him
go.  Cook replied that Cruz Ramos should be killed at midnight, ‘the
witching hour.’  When midnight arrived, Matzke first tried to strangle Cruz
Ramos with a sheet. Matzke then took Cruz Ramos out of the chair, put
him on the floor, and pushed down on his throat with a metal pipe.
According to Matzke, because Cruz Ramos still would not die, Cook
pressed down on one end of the pipe while Matzke pressed on the other.
Finally, Matzke stood on the pipe as it lay across Cruz Ramos’ throat and
killed him.

* * * * 
Kevin Swaney was a sixteen-year-old runaway and sometime guest

at the apartment. He was a dishwasher at the restaurant where the others
worked. Shortly after 2:00 a.m., approximately two hours after Cruz

Ex. 12 at 6-7.143
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Ramos’ death, Swaney stopped by the apartment. Cook initially told
Swaney to leave, but subsequently invited him inside.  Cook and Matzke
told Swaney they had a dead body upstairs and, according to Matzke, Cook
took Swaney upstairs and showed him Cruz Ramos’ body.  Swaney was
crying when he and Cook returned downstairs.  Cook reportedly told
Swaney to undress, and Swaney complied, and Cook and Matzke then
gagged him and tied him to a chair in the kitchen.  Matzke said he told
Cook that he would not witness or participate in Swaney’s torture.  Matzke
then went into the living room and fell asleep in a chair.

Cook later woke Matzke, who said he saw Swaney bound and
gagged, sitting on the couch, crying.  Cook told Matzke he had sodomized
Swaney and that they had to kill him. Matzke said they tried to strangle
Swaney with a sheet, but Matzke’s end kept slipping out of his hands. 
Cook then reportedly stated ‘this one’s mine,’ placed Swaney on the floor,
and strangled him.144

The day after Swaney was killed, in the early morning of July 21, 1987, Matzke

went to the police and confessed after a coworker persuaded him to do so.   His more-145

than-hour-long statement was recorded on videotape and provided details of his, as well

as Dan’s, involvement in each of the crimes.   Shortly after Matzke’s confession, Dan146

was arrested.  When asked by the detective how two bodies ended up in his apartment,

Dan stated, “we got to partying; things got out of hand; now two people are dead.” 

When asked how they died, Dan said “my roommate killed one and I killed the other.”  147

Dan’s statement was never recorded and lacked any other details.

State v. Cook, 170 Ariz. 40, 45-46, 821 P.2d 731, 736-37 (Ariz. 1991).144

State v. Cook Transcript of Jury Trial 6/28/88, attached as Ex. 54, at 46-47.145

Ex. 54 at 117.146

Cook, 821 P.2d at 738.147
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Matkze was evaluated by a psychologist two months after the crimes.  Matzke was

“extremely descriptive regarding the events before, during and after the . . . crimes.”  148

In fact, Matzke was lucid enough to leave the apartment to purchase beer with the

money stolen from Carlos, and return to participate in and watch what Matzke called

“fun.”   Matzke was “intrigued” by killing Carlos, and described the torture in graphic149

terms.  He was “quite clear he was the one responsible for . . .  killing [ ] Carlos.”  150

Matzke was “equally descriptive in describing the killing of Kevin Swaney.”   151

By contrast, Dan was “amnesic”  and “black[ed]out”  during the crime.  The152 153

psychiatrist who evaluated Dan five months after the crime said Dan’s judgment was

“seriously impaired,” and he was impulsive, lacking normal inhibition.   Dan—who had154

consumed methamphetamine, alcohol, Valium, and marijuana on the day of the

crimes —had severe toxicity with major impairment of his reasoning.  155 156

Ex. 54.148

Ex. 54.149

Ex. 54 at 4.150

John Matzke Pre-Sentence Report, attached as Ex. 44.151

Psychological Evaluation of Daniel Cook, Report of Daniel W. Wynkoop, Ed.D., attached152

as Ex. 14, at 6.

Ex. 12 at 7.153

Ex. 12 at 6-7.154

Ex. 12 at 4-5; Ex. 14 at 3.155

Ex. 14 at 6.156
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Moreover, the record indicates that Dan was experiencing amphetamine-induced

delusional disorder and disassociated from reality.   According to Matzke, Dan157

appeared “crazy,” with a “crooked smile,” and he was “drooling.”   Matkze also said158

that Dan accused Carlos of being a spy, and made references to the CIA and Oliver

North.  Dan kept asking Carlos to take him to his leader.   These persecutory159

statements were not reality-based; they were a symptom of Dan’s psychotic state.   160

Even though he cannot recall specifics from the night of the crime, Dan has

expressed deep remorse.  Matzke, on the other hand, “expressed a lack of feeling for the

victims then or now; an excitement both in participating in the crime and observing the

torture and sexual assault on both Carlos and Kevin.”   A presentence report writer161

noted that Matzke seemed “devoid of a conscience.”   Matzke even wrote letters before162

trial saying that he had planned to tell everyone he had lied in his statement to the

police.   To this day, Matzke has not apologized for his conduct in this case or his163

actions that led to the death of Carlos and Kevin.

Ex. 10 ¶ 92.157

Interview of John Matzke, December 17, 1987, attached as Ex. 46, at 41.158

Ex. 10 ¶ 63.159

Ex. 10 ¶ 92.160

Ex. 44 at 7.161

Ex. 44 at 12.162

Letters (Defense Exs. A & B at trial), attached as Ex. 47.163
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While Dan’s mental illness makes it impossible for him to recall the details of the

crime, he was not alone when he committed the crimes that led him to death row.  From

the time he was younger, Dan has had a dependent personality.   In a mental health164

report written three years before the crime, Dan was described as relying “very heavily

on friends and the approval of friends.”   Dan is a follower,  and Dan has a165 166

“misguided sense of loyalty to others.”   Without Matzke’s assistance and167

encouragement, this crime likely would not have occurred.

Dan’s Court Proceedings

Dan’s attorney was “at the low end of the competency scale . . . [and] appeared neither 
capable nor willing . . . to represent a defendant charged with a capital offense.”168

– Eric Larsen, Trial Prosecutor

Being poor, Dan was assigned a court-appointed lawyer who was unable to handle

the gravity of Dan’s case.  His lawyer was frequently drunk.  With little understanding

of the justice system or his rights, Dan saw self-representation as his only solution to

overcoming his incapable attorney.  When Dan recognized he was in far over his head

and asked for expert assistance with sentencing, the judge denied his request.  This denial

Ex. 17 at 17.164

Ex. 17 at 17.165

Ex. 41 ¶ 2; Ex. 40 ¶ 22; Ex. 39 ¶ 13; Ex. 59.166

Ex. 41 ¶ 2.167

Affidavit of Eric Larsen, attached as Ex. 2.168
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effectively refused Dan the opportunity to present evidence in mitigation of his crime. 

The judge, who had predetermined the sentence six months before trial, imposed death

sentences for both convictions.

1. Dan’s court-appointed attorney was drunk and incompetent

Claude Keller, Dan’s court-appointed attorney, was a known alcoholic  without169

the experience or professional capability to handle a felony case, let alone a complex

capital case such as Dan’s.   In the months after the indictment, Keller did virtually no170

investigation, and developed no theory of defense or plan for mitigation.   Dan also171

smelled alcohol on Keller’s breath in court.   Because Dan was worried that no defense172

was being prepared by Keller, he filed a motion to waive counsel.  Despite the judge’s

warnings to Dan about the problems with self-representation, he was never informed

that instead of representing himself, he could have asked for appointment of a different

Declaration of Max Stokes, attached as Ex. 3, ¶ 3; State v. Cook, Transcript of Post-Conviction169

Hearing 12/2/94, attached as. Ex. 51, Testimony of Claude Keller, Tr. 12/2/94 at 91.

Ex. 2; see also Ex. 51, Testimony of attorney Michael Burke at 44 (Keller was “absolutely not170

competent to handle capital cases.”); Ex. 51, Testimony of attorney Ronald Wood, at 62-67 (“I can
recall having a conversation with Judge Conn wherein he indicated that he didn’t think Claude was
doing a very good job. . . .[H]e didn’t think Claude was one of these lawyers who was going to be able
to handle complex things.”); Ex. 51, Testimony of attorney Mary Ruth O’Neill, at 21-23 (“[W]hile
Claude may have been competent to do some things like misdemeanors, . . . he was not competent to
represent a defendant in a complex criminal case.”).

Affidavit of Daniel Wayne Cook, attached as Ex. 4.  It is well-settled that when representing171

capital defendants, the Constitution requires that “make reasonable investigations or [ ] make a
reasonable decision that makes particular investigations unnecessary.”  Strickland v. Washington, 466 U.S.
668, 691 (1984).

Ex. 4.172
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attorney.173

The judge never even asked Dan why he wanted to waive his right to counsel. 

Instead, the judge granted Dan’s motion.  And, over Dan’s objection, Keller was

appointed to serve as advisory counsel for Dan.   Dan’s fears regarding Keller’s174

incompetence were well founded, as Keller failed to comport himself as a professional

or comply with the ethical rules governing attorney conduct.  On several occasions

during trial, the jury foreman saw Keller sleeping after lunch.   The foreman also saw175

Keller having cocktails during lunch break at a local bar at the time of the trial.176

2. Dan’s proceedings resulted in an uninformed and unreliable
sentence

Judge Conn, who presided over Dan’s trial, predetermined Dan’s guilt and

sentence.  He begrudgingly accepted codefendant John Matzke’s plea in order to be sure

that Dan would be sentenced to death.  In sentencing Matzke nine months before he sentenced

Dan, Judge Conn told him: “I just want to make sure you understand what kind of deal

you are getting, Mr. Matzke.  You have escaped what would have been almost guaranteed

imposition of the death penalty by myself. . . . [T]he deal or disposition that was made in your

case is a necessary evil that has been condoned under the circumstances to make sure Mr.

Ex. 4.173

State v. Cook, Transcript of Waiver of Counsel Hearing, 4/21/88, attached as Ex. 48.174

Ex. 3 ¶ 4.175

Ex. 3 ¶ 3.  This same juror had a drink or two himself at lunch break during Dan’s trial.176
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Cook is punished in a way that would be appropriate.”   Judge Conn had decided before Dan177

was even convicted and without knowing anything about Dan that Dan deserved the

death penalty for this crime.

After he was convicted, Dan was left with the challenge of preparing for

sentencing in a capital case.  This was a feat that even Judge Conn had recognized as

impossible for a defendant representing himself.  In fact, in a previous death penalty

sentencing that occurred only months before Dan’s case, when the defendant wanted

to represent himself at sentencing, Judge Conn stated that there was no “way that you

can possibly under the consequences have self representation.”   But Judge Conn let Dan178

represent himself, perhaps knowing that it wouldn’t matter; Judge Conn had already

decided that Dan was going to get the death penalty.

Dan asked the judge for an expert to prepare his mitigation case for sentencing. 

At the hearing on that motion, Dan told the judge that he needed an expert to explain

his mental illnesses and life history.   While Judge Conn asserted that he agreed that it179

was “imperative” for him to “have every source of information” and “any possible

State v. Matzke, Transcript of Change of Plea, 12/11/87, attached as Ex. 53, 80-81 (emphasis177

added).  Moreover, Judge Conn told Matzke that he wanted to “come off the bench and attack [him].” 
Ex. 53 at 82.

State v. Henry, Transcript of Pre-Sentence Hearing, 1/6/88, attached as Ex. 52 (emphasis178

added).

State v. Cook, Transcript of Request for Expert Assistance, 8/4/88, attached as Ex. 49, at 2-3.179
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evidence that might show mitigation,”  he nevertheless denied Dan’s request.   Dan was180

unaware that he could present mitigating evidence in other ways; he thought an expert

witness was the only available option.181

Accordingly, Judge Conn’s denial of Dan’s request for an expert deprived Dan of

his opportunity to develop and present his mental health issues to the court at

sentencing.  When mitigating mental health evidence exists, it is not simply something

that can be overlooked.  Rather, the constitutional framework requires that a sentencer

consider all aspects of the defendant’s character before imposing a death sentence.  182

As Justice O’Connor has explained: “evidence about the defendant’s background and

character is relevant because of the belief, long held by this society, that defendants who

commit criminal acts that are attributable to a disadvantaged background, or to

emotional and mental problems, may be less culpable than defendants who have no such

excuse. . . .[T]he sentence imposed at the penalty stage should reflect a reasoned moral

response to the defendant’s background, character, and crime rather than mere sympathy

Ex. 49 at 3.180

Ex. 49 at 5 (When told the court was denying his request, Dan responded, “I’m not an expert181

in this field.  I don’t even know where to go on this anymore.”).

Lockett v. Ohio, 438 U.S. 586, 604 (1978) (holding that the Eighth and Fourteenth182

Amendments require that the sentencer in capital cases must not be precluded from considering any
relevant mitigating factor); Eddings v. Oklahoma, 455 U.S. 104, 114 (1982) (sentencer may not “refuse”
to consider, as a matter of law, any relevant mitigating evidence”).
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or emotion.”  183

At his sentencing, Dan was frustrated and full of despair.  On the same day that

the court denied Dan expert assistance to help him present his case, he wrote a letter to

the presentence investigator—who recommended a death sentence—thanking her for

her support in his goal to commit suicide.   His letter also expresses his continued184

desire to protect his mother, even though Wanda did nothing to protect him and

provided harmful information to the presentence investigator.  Wanda, on the other

hand, has been known to lie to help her other son George.   185

When Dan went to his sentencing on August 8, 1988, he was hopeless and, once

again, attempted to commit suicide by asking for the death penalty.  He told Judge Conn:

“Only sentence I will accept from this Court at this time is the penalty of death.”  This186

was not the considered decision of a competent and fully informed man.  Indeed, only

four days prior, Dan told the court: “being convicted of these charges was a traumatic

California v. Brown, 479 U.S. 538, 545 (1987) (O’Connor, J., concurring).183

See Supplemental Pre-Sentencing Investigation Report, attached as Ex. 16.184

Glendale Police Report on George Dunn 3/28/01, attached as Ex. 31, at 2-4.  Police officers185

arrived after receiving a report of a domestic dispute between George and his girlfriend.  The girlfriend
said her boyfriend’s name was Michael Duncan.  Wanda confirmed his name was Michael Duncan.  The
officer ran a registration check on Wanda’s vehicle and it came back registered to her and a male
(George).  Wanda admitted she lied to the officer.  She was trying to protect George because he had
warrants for his arrest.

State v. Cook, Transcript of Sentencing, 8/8/88, attached as Ex. 50, at 4.186
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experience.  It has screwed up my head considerably since then.”   Judge Conn, who187

had decided months before Dan’s trial what sentence Dan should receive, complied with

Dan’s wishes.  Despite his statement indicating he would only accept a death sentence,

Dan did, and continues to, want to live.  But as with many other times in his life, Dan

thought he had no options, and no hope.

The State alleged two aggravating circumstances for Carlos’s murder: that the

murder occurred for pecuniary gain, and that it was cruel, heinous or depraved. Judge

Conn found the two aggravating circumstances alleged, but also on his own volition

found a third: that Dan was convicted of one or more other homicides that were

committed during the commission of the offense.  The State alleged one aggravating

circumstance for Kevin’s murder: that the murder was cruel, heinous or depraved.  

Judge Conn found the one aggravating circumstance alleged, but like he did for the other

murder, also found that Dan was convicted of one or more other homicides that were

committed during the commission of the offense.  Even though the prosecutor—whose

job it is to present facts supporting aggravating circumstances—never even argued the

multiple homicide aggravator,  Judge Conn attempted to find as many aggravating

circumstances as he could against Dan.188

Ex. 49 at 4.187

At the time Dan was sentenced to death, the judge determined the existence of aggravating188

circumstances.  Since that time, however, the United States Supreme Court has held that under the Sixth
Amendment, a jury rather than a judge must find aggravating facts to make defendants eligible for the
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Not surprisingly, Judge Conn found no mitigating circumstances.   Judge Conn189

discounted the limited mental health information that he had as a result of Dan’s pretrial

competency evaluations.  Judge Conn found that information about Dan’s mental health

and previous suicide attempts had no link to the crime.   And despite the pretrial190

competency report that stated that Dan was “under the heavy influence of alcohol and

drugs” at the time of the crime and “it seriously impaired his judgement, caused him to

blackout for many of the events of that weekend and provided him with lack of normal

inhibition producing more impulsive behavior,”  Judge Conn found that nothing was191

presented to justify a finding that Dan was under the influence of alcohol or drugs that

would have affected his ability to appreciate or conform his conduct.   This finding192

ignored the facts in the record.  

Judge Conn also rejected Dan’s lack of prior felony convictions as a mitigating

death penalty.  Ring v. Arizona, 536 U.S. 584 (2002).

Ex. 50 at 21.189

The requirement that Judge Conn imposed requiring that mitigating circumstances have a190

causal connection to crime was Arizona law at the time of Dan’s sentence but has since been held as
unconstitutional.  See Tennard v. Dretke, 542 U.S. 274, 287 (2004) (holding that the Eighth Amendment
requires that capital sentencing body must be allowed opportunity to consider relevant mitigating
evidence even if defendant cannot establish nexus between such evidence and the crime); Styers v. Schriro,
547 F.3d 1026, 1035 (9th Cir. 2010) (holding that the Arizona Supreme Court’s imposition of a nexus
requirement was unconstitutional).

Ex. 12 at 6-7.191

Ex. 50 at 16.192
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circumstance.   He did so because he found that Dan had an “extensive” misdemeanor193

record and that meant he could reject the lack of felony convictions as a mitigating

circumstance.  This logic is absurd.  Dan’s “extensive” misdemeanor record were

between the years of 1983 and 1986, and no offenses occurred in fifteen months prior

to the homicides.   His misdemeanor record included five “disorderly conduct”194

charges, all of which involved his use of alcohol. At least two of those charges involved

an attempted suicide.   He had one charge for threatening/intimidating where he only195

served one week in jail.  In that case, he was drunk at a local bar and called his mother

saying he was going to get into a fight; his mother called the police.  He was placed in

the state hospital.   He had one charge for false reporting, which was during the fall of196

1984, when he had been admitted to the state hospital several times and suffered acute

psychosis.    His other misdemeanor was for failure to comply with court order/fail to197

pay fine.  He received jail time in six cases, but it was suspended or postponed in at least

three of them.  He was fined four times, for a total of less than $600.  These non-violent

misdemeanors should not have the sentencing judge from finding Dan’s lack of felony

Ex. 50 at 18-19.193

Presentence Report, attached as Ex. 15 (U.S. Dept. Of Justice FBI Criminal History Sheet).194

Ex. 15 (U.S. Dept. Of Justice FBI Criminal History Sheet); Ex. 15 at 7; Ex. 13 at 1.195

Ex. 15 at 7.196

Ex. 13 at 1.197
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record as a mitigating circumstance. 

Judge Conn told Dan, “I absolutely would not consider giving you anything less

than the death penalty.”   In fact, Judge Conn invoked emotion and said, “[T]his is one198

case in which I almost relish giving you the death penalty.”   And, as Judge Conn199

promised would happen when he sentenced Matzke eight months prior, he sentenced

Dan to death–twice–with the sentences to be served consecutively.200

Powerful Mitigation Evidence Makes a Difference

“Had I been informed of this mitigating information . . . 
I would not have sought the death penalty.”201

–Eric Larsen, Trial Prosecutor

Because Dan’s request for an expert to prepare for sentencing was denied and

because Dan had incompetent counsel who did no mitigation investigation, no

information was presented regarding Dan’s mental illnesses or his abusive background.  202

We now know quite a bit about Dan’s horrific childhood and the resulting mental

illnesses that he suffers.  As explained earlier, at the time of the crime, Dan suffered from

Ex. 50 at 21.198

Ex. 50 at 22 (emphasis added).199

Ex. 50 at 23.200

Ex. 1 ¶ 9.201

And this legal claim was never heard by the courts because Dan’s post-conviction counsel was202

ineffective.  Declaration of Michael Terribile, attached as Ex. 6.
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PTSD and organic brain damage.   The abuse Dan suffered as a child, which was203

mitigating evidence that should have been presented, is inextricably linked to the crime

itself.  The abuse that Dan suffered as a child was the same abuse he inflicted upon the

victims in his psychotic and delusional state.

Eric Larsen, the trial prosecutor, has said: “Had I been informed of this mitigating

information regarding Dan’s severely abusive and traumatic childhood and his mental

illnesses, I would have not sought the death penalty in this case.”   Larsen has also said204

that, had he known about Dan’s background, “it certainly would have explained his

behavior.  In fact, the childhood abuse he suffered mirrored the circumstances surrounding the crime. 

I would have, therefore, not been in favor of seeking a death sentence in his case.”  205

Larsen’s statements and Dan’s serious mental illness offer a context that supports this

Board recommending that Dan’s life be spared.  Accordingly, this Board should not

overlook the highly important declaration of the person who, at the time, had the

authority and responsibility in seeking the death penalty.206

At an even more basic level, this Board should not allow the execution of such a

seriously mentally ill man.  The National Alliance on Mental Illness actively opposes the

See Ex. 10 ¶¶ 81, 87; Ex. 11.203

Ex. 1 ¶ 9.204

Ex. 1 ¶ 10 (emphasis added).205

Ex. 1 ¶ 2.206
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execution of persons with serious mental illness because it recognizes a powerful truth

about persons with mental illness: Impaired judgment, understanding and impulse-control

frequently are present in persons with severe mental illness.   The United States Supreme Court207

banned the execution of mentally retarded persons  and of juvenile offenders  based208 209

on the existence of these factors in both the mentally retarded and the juvenile offender,

which raises “serious questions about whether the death penalty should be similarly

banned for defendants with these illnesses.”   Based on the fact that Dr. Schwartz-210

Watts has identified all of these factors—impulsivity, as well as impaired judgment and

understanding—in Dan,  this Board has the power to show mercy to this seriously211

mentally ill man by recommending that Dan’s life be spared.

Prevention, Not Execution: Eliminating the Death Penalty for People with Severe Mental Illness,207

http://www.nami.org/Content/ContentGroups/Policy/CIT/Prevention,_ Not_Execution_
Eliminating_the_Death_Penalty_for_People_with_Severe_Mental_Illness.htm (last visited July 27,
2012).

Roper v. Simmons, 543 U.S. 551 (2005).208

Atkins v. Virginia, 536 U.S. 304 (2002).209

Prevention, Not Execution: Eliminating the Death Penalty for People with Severe Mental Illness,210

http://www.nami.org/Content/ContentGroups/Policy/CIT/Prevention,_ Not_Execution_
Eliminating_the_Death_Penalty_for_People_with_Severe_Mental_Illness.htm (last visited July 27,
2012).

Ex. 10 ¶¶ 72, 85, 88, 90.211
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Dan accepts responsibility for his actions and can live peacefully in prison 

Dan “would live the remainder of his days in the structured environment 
without any problems and continue to grow as a person.”

– ADC Sergeant Gabriel Lagunas
  

Dan has been housed in the Arizona Department of Corrections (ADC) since

August 1988.  Imprisonment has provided Dan with the stability in his life that he needs. 

There are few programs for those on death row for personal development, to treat their

mental illnesses, and to learn new skills.  But Dan has improved himself to the extent

possible.

Dan’s assimilation into prison began as soon as he entered the system.  His prison

file indicates that within a year-and-a-half of beginning his sentence, Dan’s institutional

risk score was the lowest possible,  which he has maintained throughout his sentence.  212 213

He has also held several jobs in prison, when death row prisoners were allowed to work. 

For almost a decade after he entered prison, Dan’s work ratings were regularly the

highest that he could achieve.   Sgt. Daniel McClincy, an ADC Officer who supervised214

Dan in 1996 and 1997 in the law library, reports that Dan did his job well and received

the highest possible scores on his work performance evaluations.   McClincy also notes215

Excerpts from ADOC Master File of Daniel Cook, attached as Ex. 55, Reclassification Score212

Sheets, 2/16/90 and 8/16/90. 

Ex. 55.213

Ex. 55.214

Declaration of Daniel McClincy, attached as Ex. 8.215
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that Dan, unlike other inmates, did not try and “game” him.   Even in more menial216

jobs, Dan applied himself and used his new-found stability to obtain a measure of

success for the first time in his life.  He was diligent in his duties, reporting even minor

safety concerns to prison staff  and working through injuries.  Sgt. Gabriel Lagunas,217 218

another ADC Officer who has known Dan since 1990, says that Dan is a good worker,

who did what was asked of him.   Sgt. Lagunas’s wife, Lydia Lagunas, was also an ADC219

Officer.  She recalls Dan from her time working in the CB6 Unit and said that he

“automatically did what was asked of him and more.”220

Dan has matured and adapted to his life in prison.  While he has been the subject

of some minor disciplinary incidents over nearly twenty-four years in prison (less than

one a year on average), none of his violations ever involved acts of violence.   Further,221

Ex. 8.216

Information Report 5/1/94, attached as Ex. C; Information Report 3/5/95, attached at Ex.217

D; Incident Report 3/15/92, attached as Ex. F; Incident Report 3/23/92, attached as Ex. E.

Incident Report 10/12/93, attached as Ex. G; Incident Report 10/5/93, attached as Ex. H;218

Incident Report 9/1/93, attached as Ex. I; Incident Report 8/12/91, attached as Ex. J.

Ex. 7 ¶ 2. 219

Ex. 9 ¶ 4.220

Often, the violations were the result of Dan failing to maintain his cell, make his bed, refusing221

to eat, and other relatively minor infractions.  These types of violations could also be the result of Dan’s
depression and other mental health issues, including starvation as self-injury and self-mutilation.  The
most serious allegation was a threat that Dan made to a nurse in 1997, which occurred the day after a
verbal altercation with the same nurse, who accused Dan of calling her a name.
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Dan has not had a citation of any kind in the last eight years.   In fact, one time Sgt.222

Lagunas was in the kitchen with Dan when the lights went out, making it pitch dark.  223

Sgt. Lagunas did not feel in danger of Dan, who was unrestrained.  Sgt. Lagunas says224

that Dan gets along with other inmates and prison staff and is “an easy inmate to deal

with.”   If given the chance to live in prison, Dan will not be a danger to staff or other225

inmates.

Dan has also served as a model to other inmates.  He is helpful and has positive

traits to share with those around him.  Mrs. Lagunas interacted with Dan when he

worked in the law library.   Mrs. Lagunas said that he was always willing to help other226

inmates when they had questions.  In fact, Dan even helped her when she needed

assistance with lifting heavy items.   Dan also stood up for Mrs. Lagunas when other227

inmates called her names or put her down, telling the other inmates to have the same

respect for her that she showed them.228

Dan’s most recent citation, in 2002, was for failing to remove a cover on the light in his cell222

and resulted in only a verbal reprimand.  See Excerpts from ADOC Master File of Daniel Cook, ADOC
Inmate Record.

Ex. 7 ¶ 2.223

Ex. 7 ¶ 2.224

Ex. 7 ¶ 3.225

Ex. 9 ¶ 4.226

Ex. 9 ¶ 4.227

Ex. 9 ¶ 5.228
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While in prison, Dan has also called on the sensitive and creative sides that he

exhibited as a child and young adult.  He is a wonderful artist and a prolific writer.  Mrs.

Lagunas confirms that Dan is intellectual, creative, and a good artist.   When Mr. and229

Mrs. Lagunas got married, Dan made them a wedding card, which they still have today.230

Dan does well in a structured environment and this past year has been the best

one yet because he has been on proper medication.  Even though Dan has mental illness,

that does not prevent him from being productive and articulate.  Further, it is not

necessary to kill Dan to ensure that society is safe from him. He has accepted his

conditions in prison and is capable of further development if allowed to live the

remainder of his days confined.  While housed in a maximum security facility for almost

twenty-four years, Dan has not used his conditions as an excuse to become violent or

give in to his mental difficulties.  He has not harmed any other individuals.  In a place

where the culture breeds violence on occasion, Dan has never assaulted a corrections

officer or fellow inmate.

Co n c lu s io n

As this Board knows, clemency is “an act of grace, proceeding from the power

entrusted with the execution of the laws, which exempts the individual, on whom it is

Ex. 9 ¶ 3. 229

Ex. 7 ¶ 3; Ex. 9 ¶ 5.  230
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bestowed, from the punishment the law inflicts from a crime he has committed.”   It231

“exists to afford relief from undue harshness or evident mistake in the operation or

enforcement of the criminal law.”   In light of the close correlation between his abusive232

childhood, his resulting mental illness and brain damage, and the crimes in this case,

Dan’s sentence is unduly harsh.  Moreover, based on the failure of Dan’s attorney to

conduct a mitigation investigation, an evident mistake occurred.

Dan is not a danger to others and executing him would serve no purpose in

protecting society.   In the words of ADC Sgt. Lagunas, who has over thirty years of233

experience as a correctional officer, “If Dan received a commutation of his sentence to

life without parole, I believe he would live the remainder of his days in the structure[d]

environment without any problems and continue to grow as a person.”   For all the234

reasons explained in this Application, Dan respectfully asks this Board to impart mercy

upon him and recommend that his sentence be commuted to life without parole.

United States v. Wilson, 32 U.S. 150, 160 (1833).231

Ex parte Grossman, 267 U.S. 87, 120 (1925).232

Ex. 38; Ex. 39, ¶ 13; Ex. 37 ¶ 8; Ex. 59; Ex. 41 ¶ 8; Ex. 40 ¶ 27; Ex. 56; Letter to the233

Clemency Board from Karin Ekhard, attached as Ex. 58; Ex. 57; Ex. 36; Ex. 28 ¶ 23; Ex. 29 ¶ 18.

Ex. 7 ¶ 4.234
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