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MEMORANDUM OPINION

KAVANAUGH, Circuit Judge: This case concerns South Carolina’s new voter ID law, Act
R54. The question presented is whether that new state law is lawful under the federal Voting
Rights Act. As relevant here, Section 5 of the Voting Rights Act bars state laws that have either
the purpose or the effect “of denying or abridging the right to vote 6n account of race or color.”
42 U.S.C. § 1973c(a). The effects prong of Section 5 of the Voting Rights Act measures a
State’s proposed new voting law against the benchmark of the State’s pre-existing law.

For several decades, South Carolina has had a voter ID law, Under the version of the law
in effect since 1988, a voter must show a South Carolina driver’s license, DMV photo 1D card, or
non-photo voter registration card in order to vote. Under that pre-existing South Carolina law, a
voter with a non-photo voter registration card need not show a photo ID in order to vote. As we
will explain, South Carolina’s new law, Act R54, likewise does not require a photo 1D to vote.
Rather, under the expansive “reasonable impediment” provision in Act R54 — as authoritatively
interpreted by the responsible South Carolina officials, an interpretation on which we base our
decision today — voters with the non-photo voter registration card that sufficed to vote under pre-
existing law may still vote without a photo ID. Those voters simply must sign an affidavit at the
polling place and list the reason that they have not obtained a photo ID.

In addition, Act R54 expands the kinds of photo IDs that may be used to vote — adding
- passports, military IDs, and new photo voter registration cards to the driver’s licenses and DMV
photo ID cards already permitted by pre-existing law. Moreover, Act R54 minimizes the burden

of obtaining a qualifying photo ID as compared to pre-existing law. The new law creates a new

type of photo ID — namely, photo voter registration cards — which may be obtained for free at

(30f96)
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each county’s elections office. Also, under Act RS4, DMV photo ID cards may be obtained at
each county’s DMV office for free; those cards cost $5 under pre-existing law.

In short, Act R54 allows citizens with non-photo voter registration cards to still vote
without a photo ID so long as they state the reason for not having obtained one; it expands the
list of qualifying photo IDs that may be used to vote; and it makes it far easier to obtain a
qualifying photo 1D than it was under pre-existing law. Therefore, we conclude that the new
South Carolina law does not have a discriminatory retrogressive effect, as compared to the
benchmark of South Carolina’s pre-existing law. We also conclude that Act R54 was not
enacted for a discriminatory purpose. Act R34 as interpreted thus satisfies Section 5 of the
Voting Rights Act, and we grant pre-clearance for South Carolina to impiement Aﬁt R54 for
future elections beginning with any elections in 2013. As explained below, however, given the
short time left before the 2012 elections, and given the numerous steps necessary to properly
implement the law — particularly the new “reasonable impediment” provision — and ensure that
the law would not have discriminatory retrogressive effects on African-American voters in 2012,

we do not grant pre-clearance for the 2012 elections.

1. Legal and Factual Background
A. The Voting Rights Act and Act RS54
The Voting Rights Act of 1965 is among the most significant and effective pieces of
legislation in American history. Its simple and direct legal prohibition of racial discrimination in
voting laws and practices has dramatically improved the Nation, and brought America closer to

fulfilling the promise of equality espoused in the Declaration of Independence and the

Fourteenth and Fifteenth Amendments to the Constitution,
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Section 5 of the Voting Rights Act requires certain States and political subdivisions —
including lSouth Carolina - to obtailn pre-clearance of proposed changeé in state or local voling
laws. Pre-clearance must be obtained from the U.S. Attorney General or from a three-judge
court of the U.S. District Court for the District of Columbia. 42 U.S.C. § 1973¢(a). The Section
5 pre-clearance requirement seeks to ensure that the proposed changes “neither ha[vel the
purpose nor will have the effect of denying or abridging the right to vote on account of race or
color” or membership in a language minority group. J/d The effects prong of Sectien 3
examines the effects of a State’s proposed new law on minority voters, as compared to the
benchmark of the State’s pre-existing law.

Pursuant to the Voting Rights Act, South Carolina here seeks pre-clearance of Act R54,
South Carolina’s new voter ID law.'

South Carolina’s prc-exist.ing voter ID law has been in place since 1988. That law has
required voters to present one of three forms of ID at the polling place: (i) a South Carolina
driver’s license, (ii) a South Carolina DMV photo ID card, or (iii) the non-photo voter
registration card given to all registered voters in South Carolina.

On May 11, 2011, the South Carolina General Assembly passed Act R54, and Governor
Nikki Haley then signed it into law. The stated purpose of the law is “to confirm the person
presenting himself to vote is the elector on the poll list.” Act R54, § 5. The law adds three forms of
qualifying photo ID to the list of photo IDs accepted under pre-existing law. The full list of

qualifying photo IDs now includes not only (i) a South Carolina driver’s license and (ii} a South

' South Carolina seeks pre-clearance of Sections 4, 5, 7, and 8 of Act R54; the Attomey General
already pre-cieared the sections of Act R54 that are independent of the voter ID requirement.

4
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Carolina DMV photo ID card, but also (iii) a passpert, (iv) a federal fnilitary photo 1D, and (v) a
new free photo voter registration card.’

Under Section 4 of Act R54, new photo voter registration cards may be obtained tor free
in person from county elections offices.” There is at least one elections office in each of South
Carolina’s 46 counties. The photo voter registration card may be obtained by presenting the
citizen’s current non-photo voter registration card. Or a citizen who is already registered to vote
may verbally confirm his or her date of birth and the last four digits of his or her Social Security
number. Or, consistent with the Help America Vote Act, Pub. L. No. 107-252 (2002) (codified
at 42 U.S.C. §§ 15301-15545), a citizen may present any photo ID, utility bill, bank statement,
government check, paycheck, or other government document that shows his or her name and
address.

Under Section 6 of Act R54, DMV photo ID cards may now be acquired for free from
county DMV offices. Under pre-existing law, those cards cost $5. There is at least one DMV
office in all 46 counties, and more than one DMV office in some of the more populated counties.
To obtain the free DMV photo ID card, the voter must go to a DMV office and present proof of
South Carolina residency, U.S. citizenship, and Social Security number. Such proof typically
requires a voter to present, among other things, either a birth certificate or a passport. The

documents required to obtain a DMV photo ID card are not changed from pre-existing law.

2 Act R54 requires that the qualifying photo ID be valid and current; pre-existing law stated that it
must be valid.

Under Act R54, if a voter possesses an acceptable form of photo ID but arrives at the polling place
without it, the voter may of course go home and come back with the photo ID. Or the voter may cast a
provisional ballot at the polling place. That provisional ballot will be counted so long as the voter
presents his or her photo ID to the county board of elections before certification of the election, which
occurs on a statutorily set deadline a few days after election day. ActR54, § 5.

3 To be clear, Act R54 adds a new free photo voter registration card; it does not eliminate the non-
photo voter registration card. See Act R54, § 4. Under Section 2 of Act R54, which has already been pre-
cleared by the Department of Justice, citizens who register to vote will continue to be issued a non-photo
voter registration card.

(6 of 96)
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Importantly for our purposes, Act R54 still permits citizens to use their non-photo voter
registration cards to vote, as they could under pre-existing South Carolina law. Act R54
provides that if a voter has “a reasonable impediment that prevents the elector from obtaining
photographic identification,” the voter may complete an affidavit at the polling place attesting to
his or her identity. Act R54, § 5. To confirm the voter’s identity to the notary (or, in the case of
a notary’s unavailability, to the poll manager) who witnesses the affidavit, the voter may show
his or her non-photo voter registration card. The affidavit also must list the voter’s reason for not
obtaining a photo ID. Together with the affidavit, the voter may cast a provisional ballot, which
the county board “shall find” valid unless it has “grounds to believe the affidavit is false.” /d
So long as the voter does not lie about his or her identity or lie about the reason he or she has not
obtained a photo ID, the reason that the voter gives must be accepted by the county board, and
the ballot must be counted. As we will explain further below, state and county officials may not
review the reasonableness of the voter’s explanation (and, furthermore, may review the
explanation for félsity only if someone challenges the ballot). Therefore, ail voters in South
Carolina who previously voted with (or want to vote with) the non-photo voter registration card
may still do so, as long as they state the reason that they -have not obtained a photo 1D."

In order to educate voters and election officials about the new law’s effects, Section 7 of
Act R54 requires the South Carolina State Election Commission to “establish an aggressive voter
education érogram.” Among other things, the Commission must post information at county
elections offices, train poil managers and poll workers, coordinate with local and service
organizations, advertise the changes in South Carolina newspapers, and disseminate information

through local media outlets. The law also requires “documentation describing the changes in this

* Relatedly, if a voter does not produce one of the required photo IDs on election day because of "a
religious objection to being photographed,” the law expressly provides that the voter may till out an
affidavit to that effect and cast a provisional ballot. Act R34, § 5.

6
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legislation to be disseminated by poll managers and poll workers” on election day. Act R54, §
7(3). In advance of the elections, the Commission must also notify each registered voter who
does not currently have a driver’s license or DMV photo ID card of the law’s effects and of the
availability of free photo IDs.

Section 8 of the Act requires the Commission to distribute a list of registered voters
without a driver’s license or DMV pﬁoto ID card to third parties upon request. That provision is
designed to assist outside groups that want to help voters obtain the necessary [Ds and educate

voters about the law.

B. Act R54’s Reasonable Impediment Provision

At first blush, one might have thought South Carolina had enacted a very strict photo ID ‘

law. Much of the initial rhetoric surrounding the law suggested as much. But that thetoric was
based on a misunderstanding of how the law would work. Act R54, as it has been authoritatively
construed by South Carolina officials, does not have the effects thét some expccted and some
feared. As we have outlined, Act R54 has several important components: [t allows three

additional forms of qualifying photo 1Ds; it makes it far easier to obtain qualifying photo 1Ds

_ than it was under pre-existing law; and it contains a significant reasonable impediment provision

that allows registered voters with non-photo voter registration cards to vote without photo [Ds,
s long as they fill out an affidavit at the polling place and indicate the reason that they have not
obtained an R54-listed photo ID.

Of course, the initial rhetoric surrounding this case arose in part because of a key

unanswered question at the time of Act R54’s enactment: namely, how would the reasonable

impediment provision be interpreted and enforced? Would it be interpreted restrictively and

(8 of 96)




Case: 12-35809 10/11/2012 ID: 8355688 DktEntry: 11-2 Page: 8 of 41
Case 1:12-cv-00203-CKK-BMK-JDB Document 299 Filed 10/10/12 Page 8 of 41

force voters — some of whom are poor and lack transportation — to try to obtain new photo 1Ds?
Or would it be interpreted broadly and allow voters to continue to vote with their non-photo
voter registration cards so long as they state the reason for not having obtained a photo ID? We
know that at least some South Carolina legislators intended the reasonable impediment provision
to be interpreted broadly S0 as to accommodate voters currently without phote IDs.  For
example, Speaker of the House Robert Harrell testified that the legislature intended the
reasonable impediment provision to be construed “very, very broadly.” Trial Tr. 64:14-15 {Aug.
28, 2012); see also Trial Tr. 63:20-21 (Aug. 27, 2012) (Senator Campsen) (reasonable
impediment provision “is very broad”). But those directional signals still left ultimate
interpretation to the relevant administrative agencies in the Soufh Carolina Government.

As this litigation unfolded, the responsible South Carolina officials determined, often in
real time, how they would apply the broadly worded reasonable impediment provision. Two
officials play critical and complementary roles in the interpretation and implementation of Act
R54: the Attorney General of South Carolina and the Executive Director of the South Carolina
State Election Commission. The Attorney General is the chief legal officer of the State. and the
Executive Director of the State Election Commission has principal responsibility for
implementing Act R54’s requirements. In 2011, the Attorney General of South Carolina
officially interpreted the reasonable impediment provision and listed a variety of situations that,
as a matter of law, would qualify as a reasonable impediment. And at the close of trial. the South
Carolina Attorney General submitted an additional memorandum to the Court addressing several
issues about the reasonable impediment provision. The Court also heard testimony from thé

Executive Director of the State Election Commission, Marci Andino. Ms. Andino testified that

she follows the interpretation of South Carolina law offered by the Attorney General of South
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Carolina. Ms. Andino also furnished specific assurances about how the reasonable impediment

provision would be implemented. The evidence shows that county boards and election officials.

who will be implementing the law on the ground, adhere to guidance from the central State
Election Commission.

The Attorney General of South Carolina and Ms. Andino have emphasized th.at a driving
principle both at the polling place and in South Carolina state law more generally is erring in
favor of the voter. See S.C. Responses to the Court’s Questions, Aug. 31. 2012, at 8 ("Ms.
Andino is also correct to resolve conflicting iegal requirements in favor of the voter.”); Op. S8.C.
Att’y Gen., Aug. 16, 2011, 2011 WL 3918168, at *4 (reasonable impediment provision must be
interpreted in light of “fundamental nature of the right to vote™); Op. S.C. Att’y Gen., Oct. 11,
1996, 1996 WL 679459, at *2 (“[W]hen there is any doubt as to how a statute is to be interpreted
and how that interpretation is to be applied in a given instance, it is the policy of this Office to
construe such doubt in favor of the people’s right to vote.”).

Most importﬁntly for present purposes, the interpretation of South Carolina law rendered
by the responsible South Carolina officials has established that Act R54 will continue to permit
voting by registered voters who have the non-photo voter registration card, so long as the voter
states the reason for not having obtained a photo 1D. As a result, Act R34 will deny no voters the
ability to vote and have their votes counted if they have the non-photo voter registration card that
coﬁld be used to vote under pre-existing South Carolina law.

As the responsible South Carolina officials have confirmed repeatedly, any reason
asserted by the voter on the reasonable impediment affidavit for not having obtained a photo ID

must be accepted ~ and his or her provisional ballot counted — unless the affidavit is “false.”

Thus, the reasonableness of the listed impediment is to be determined by the individual voter, not
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by a poll manager or county board. The reasonable impediment affidavit simply helps to ensure
that voters with non-photo voter registration cards are who they say they are. The purpose of this
provision, by its plain text and as it l:’1aS been administratively interpreted, is nof to second-guess
the reasons that those voters have not yet obtained photo 1Ds. So long as the reason given by the
voter is not a lie, an individual voter may express any one of the many conceivable reasons why
he or she has not obtained a photo ID.

As the South Carolina Attorney General determined, a voter may assert. for example. that

he or she lacks a birth certificate, or has a disability, or does not have a car. (The example ol

voters who don't have a car is especially important because one of the main concerns during the
legislative debates was whether citizens without cars would be required to obtain photo [Ds.
They are not.) S0 too, a voter may assert ény of the myriad other reasons for not procuring one
of the required photo IDs, such as: I had to work, I was unemployed and looking for work, |
didn’t have transportation to the county office, I didn’t have enough money to make the trip, [
was taking care of my children, ] was helping my family, [ was busy with my charitable work,
and so on. Any reason that the voter subjectively deems reasonable will suffice, so long as it is
not false.> If the affidavit is challenged before the county board, the county board may not

second-guess the reasonableness of the asserted reason, only its truthfulness. As the Attorney

* Although county boards generally cannot second-guess whether the reason given was a “reasonable
impediment” that prevented the voter from obtaining a photo ID, statements simply denigrating the law
such as, “I don’t want to” or “I hate this law” — need not be accepted. Nor need nonsensical statements
such as, to borrow an absurd example given at trial, “The moon is made of green cheese, so i didn’t get a
photo ID.” The ability of county boards to police the outermost boundaries of the expansive reasonable
impediment provision in this commonsense way does not affect our evaluation of Act R54. As the
Florida three-judge court did, we assess the “reasonable” voter, not a voter who seeks to flout the law.
Florida v. United States, 2012 WL 3538298, at *9 (D.D.C, 2012). That said, a county board’s ability to
police the outskirts of the reasonable impediment provision may not be used as a pretext for
impermissible disenfranchisement or for backing away from the expansive understanding of the
reasonable impediment provision articulated by the responsible South Carolina officials and adopted in
this opinion.

10
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General of South Carolina put it, “unless there is reason to believe the affidavit contains
falsehoods, the vote will ultimately be deemed valid.” Qp. S.C. Att’y Gen., Aug. 16. 2011, 2011
WL 3918168, at *4.

That extremely broad interpretation of the reasonable impediment provision will make it
far easier than some might have expected or feared for South Carolina voters with a non-photo

voter registration card (and without photo ID) to vote as they could under pre-existing law. Yet

the Department of Justice and the intervenors have oddly resisted that expansive interpretation of
Act R54. They have insisted that the broad interpretation of the rcasonable impediment
provision advanced by the South Carolina Attomey General and State Election Commission
contravenes the statutory language. But interpreting the law as the responsible South Carolina

officials have done — to allow the voter’s subjective interpretation of reasonable impediment to

control — is perfectly consistent with the text of Act R54. Recall that under Act R34, a voter may
cast a provisional ballot if he or she has “‘a reasonable impediment that prevents the elector from
obtaining photographic identification.” Act R54, §5. The county board must find that
provisional ballot valid “unless the board has grounds to believe the affidavit is false.” fd
(emphasis added). Thus, the plain text of Act R54 pm;fides for county-board review only of the
affidavit’s factual falsity, not of the listed impediment’s reasonableness or unreasonableness. 1t
is a sound reading of Act R54 — indeed, it could well be the best reading of the statutory text - to
leave the determination of reasonableness up to the voter. Moreover, we of course owe
substantial deference to a State’s interpretation of state law. Cf. Mullaney v. Wilbur, 421 LS,
684, 690-91 (1975). We thus accept and adopt, as a condition of pre-clearance. the expansive
interpretation offered by the South Carolina Attorney General and the South Carolina State

Election Commission. And as we will explain, that understanding is central to our resolution of
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the case. Cf Florida v. United States, 2012 WL 3538298, at *37 (D.D.C. 2012) (“Accordingly,
our grant of preclearance to the inter-county mover changes is based on our express |
understanding that Florida will follow its laws as written and will abide by the representations it
has made to this court.”) (citatibns omitted).
What this means is that registered voters who could vote under pre-existing South

Carolina law with a non-photo voter registration card — and who have not secured one of the

‘qualifying photo IDs — will still be able to vote with the exact same non-photo voter registration
card. The only additiona} requirement is that those voters will have to fill out an affidavit
attesting to their identity and stating the reason for not having obtained a photo ID, and cast a
provisional ballot.

The Department of Justice and intervenors contend that Act R54’s affidavit requirement
may negate the efficacy of the reasonable impediment prc;vision. We disagree. Act R34
provides that voters who list a reasonable impediment must be permitted to vote if they complete
the affidavit. See Act R54, § 5. Another provision of South Carolina law directs that affidavits
be notarized. See S.C. Response to U.S. Request for Admission No. 19. As this affidavit
requirement will be implemented, however, it will not burden the right to vote.

To witness the affidavits, notaries will be at the polling places. Notaries may not charge
the voter, and notaries will not be able to require photo ID in order to notarize the affidavit
(which otherwise would render the provision a circular absurdity). South Carolina election
officials have determined that a current non-photo voter registration card will suffice to assure
notaries of the voter’s identity. See S.C. Code § 26-3-40 (notary must obtain “satisfactory

evidence” of identity).® Notaries may not impose any requirement not permitted under federal

5 It is possible that a notary would not even require the non-photo voter registration card 1o prove
identity and would just rely on the notary’s personal knowledge or on the verification of a credible
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law or do anything more than confirm identity. The notary may ensure, for example, that the
voter’s non-photo voter registration card or other ID matches the voter’s name. But as we
interpret South Carolina law, including its voting laws, notaries are not permitted to screen volers
based on the notaries’ evaluations of voter capacity.

To implement the law, South Carolina may recruit notaries to work at the polls, and it
may encourage poll managers to become notaries. Moreover, if a notary is not available at a

certain polling place, the South Carolina Attorney General has determined that poll managers

may witness reasonable-impediment affidavits, and county election boards will be directed to
count the accompanying provisional ballots. We accept and require, as a condition of pre-
clearance, the South Carolina Attorney General’s reconciliation of competing South Carolina
statutory provisions and the resulting interpretation of Act R54 as not requiring notarics (o

witness the affidavits, if a notary is unavailable.

II. Analysis

A. Analysis Under the Effects Test of Section 5 of the Voting Rights Act

The legal question before the Court is whether Act RS54 as so interpreted satisfies Section
5 of the Voting Rights Act. South Carolina has the burden of showing that Act R54 “neither has
the purpose nor .will have the effect of denying or abridging the right to vote on account of race
or color.” 42 U.S.C. § 1973c(a). Because the law’s effect will also inform our analysis of
legislative purpose, we begin by assessing whether Act R54 will have a discriminatory effect.
To satisfy the effects prong of Section 5 of the Voting Rights Act of 1965, South Carolina must

demonstrate that implementation of Act R54 will not “lead to a retrogression in the position of

witness, See S.C. Notary Public Reference Manual 3 (2012). What's important for present purposes 1s
that the non-photo voter registration card is sufficient 1o establish identity and vote, as it was under pre-
existing South Carclina law.
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racial minorities with respect to their effective exercise of the electoral franchise.” Beer v.
United States, 425 U.S. 130, 141 (1976). Under Section 5. the new law must not
disproportionately and materially burden racial minorities as compared to the benchmark of the
State’s pre-existing law.

In practice, the expansive reasonable impediment provision in Act R34 means that cvers
South Carolina citizen who has the non-photo voter registration card that could be used under
pre-existing South Carolina law may still use that card to vote. That of course includes all of the
intervenor South Carolina citizens. For example, intervenor Delores Freelon does not currently
possess any of the photo IDs listed in Act R54 that are now available. But like all South
Carolina voters, she can vote under Act R54 at her usual polling ﬁlace with her non-photo votér

registration card and cite any one of the multiple reasons why she has not obtained a qualifying

photo ID: that she does not have an accurate birth certificate, that she does not own a car, or that
she has experienced health problems that have prevented her from traveling. Or she could cite
any other reason she subjectively feels is reasonable, with any potential review by the county
board only for the factual accuracy of her affidavit (and even that limited review occurs only if
someone challenges her affidavit). Put simply, under Act R54, Ms. Freelon does not necd to
| obtain any R54-listed photo ID to continue to vote in South Carolina élections.

Moreover, as compared to pre-exisﬁng South Carolina law, Act R54 expands the list of
photo IDs that will qualify for voting. In addition to the driver’s licenses and DMV photo 1D
cards accepted under pre-existing law, the new law adds military IDs, passports, and new free
photo voter registration cards to the list of permissible IDs.

On top of that, the new law makes it far easier to obtain a photo 1D than it was under pre-

existing law. The law creates the new free photo voter registration card. The law also provides
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for free DMV photo ID cards. The free photo voter registration card may be obtained at each
county’s elections office. And the DMV photo ID card may now be acquired for free at each
county’s DMV office. The availability of those cards makes it far easier for registered voters to
obtain a qualifying photo ID than it was under pre-existing South Carolina law.

In addition, Act R54 requires the State to undertake various outreach and educational
measures to encourage and make it easier for voters without an R54-listed photo 1D to vbtain

one. The State Election Commission will advertise the law’s changes and the availability of free

photo IDs. To do so, the Commission will use its website and other social media platforms.
newspapers of general circulation, and local media outlets. The Commission will also provide
individual notice to every registered voter without a South Carolina driver’s license or DMV
photo 1D card, And it will make a list of the registered voters without such DMV-issued photo
IDs available to other organizations, so as to encourage those organizations to engage in their
own mobilization efforts.

Under Act R54 as it has been interpreted, we do not find any discriminatory retrogressive
effect on racial minorities under Section S of the Voting Rights Act. A state voting law has a
discriminatory retrogressive effect if the law disproportionately and materially burdens minority
voters when measured against the pre-existing state law. See Florida v. United States, 2012 WL
3538298, at *9 (D.D.C. 2012) (“In brief, we conclude that a change that alters the procedures or
circumstances governing voting and voter registration will result in retrogression if: (1) the
individuals who will be affected by the change are disproportionately likely to be members of a
protected minority group; and (2) the change imposes a burden material enough that it will likely
cause some reasonable minority voters not to exercise the franchise.”); Texas v. Holder, 2012

WL 3743676, at *13 (D.D.C. 2012) (“Texas can prove that SB 14 lacks retrogressive effect even
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if a disproportionate number of minority voters in the state currently lack photo ID. But to do so,
Texas must prove that these would-be voters could casily obtain SB 14-qualifying ID without
cost or major inconvehicnce.“).

Here, about 95% of South Carolina registered voters possess one of the R54-listed photo
IDs. But the evidence reveals an undisputed racial disparity of at least several percentage points:
About 96% of whites and about 92-94% of African-Americans currently have one of the R54-
listed photo IDs. That racial disparity, combined with the burdens of time and cost of
transportation inherent in obtaining a new photo 1D card, might have posed a problem for South
Carolina’s law under the strict effects test of Section 5 of the Voting Rights Act absent the
reasonable impediment provision.

But even though the South Carolina law — absent the reasonable impediment provision —

may have run into problems under Section 5, the sweeping reasonable impediment provision in

Act R54 eliminates any disproportionate effect or material burden that South Carolina’s voter iD
law otherwise might have caused. To repeat, under pre-existing law, citizens could vote without
a photo ID only if they showed their non-photo voter registration card. Under Act R54, all
citizens may still vote with that non-photo voter registration card, so long as they state the reason
for not having obtained a photo ID. In addition, the new law both increases the number of
qualifying photo IDs and makes it far easier to obtain a photo ID. Therefore, as so designed. Act
RS54 will not materially burden voters and will not have a discriminatory retrogressive effect on

minority groups as compared to pre-existing South Carolina law.’

? South Carolina has represented that, as required by Act R54, it will notify voters about the law.
This wili include notice that voters with non-photo voter registration cards may continue to vote without
photo ID so long as, at the polling place, they sign an affidavit that attests to identity and lists the reason
they have not obtained a photo ID.
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To ensure that the reasonable impediment provision operates as intended, there is also the
question of how the voter who wishes to vote with a non-photo voter registration card will
inform poll workers of the voter’s reason for not obtaining a photo ID. The text of Act R54
simply requires a voter to “list the impediment” that prevented him or her from obtaining a photo
ID. Act R54, § 5. State Election Commission officials have worked on a draft form that voters
would complete at the polling places; the draft form has boxes that can be checked and leaves
two blank lines for voters with non-photo voter registration cards to explain the reason that they
have not obtained a photo ID. At the same time, South Carolina has repeatedly informed the
Court that the purpose of Act R54 is to make sure that the voter is who he or she says, and not to
improperly deter voters with non-photo voter registration cards from voting. In order to achie\}e
South Carolina’s stated purposes and to ensure that the reasonable impediment process does nol
dispropottionately and materially burden minority voters in violation of the Voting Ri ghts Act.
South Carolina agrees that the process of filling out the form must not become a trap for the
unwary, or a tool for intimidation or disenfranchisement of qualified voters. ~Therefore,

consistent with the laundry list of reasons that South Carolina has told the Court will qualify as a

reasonable impediment, the form at a minimum must have separate boxes that a voter may check
for “religious objection”; *“lack of transportation”; “disability or iliness™ “lack ot birth
certificate”; “work schedule”; “family responsibilities”; and “other reasonable impediment”
The form will require a further brief written explanation from the voter only if he or she checks
| the “other reasonable impediment” box on the form. So implemented, the process of listing the
reason and filling out the form will not constitute a material burden for purposes of the Voting
Rights Act. We base our decision today on that understanding of how the law will be

implemented.®

* Throughout the proceedings, South Carolina has repeatedly emphasized to the Court that it will
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The reasonable impediment provision thus operates similarly to a requirement that the
voter without photo ID simply sign an affidavit stating that the voter is who he or she says.
That’s noteworthy, because the Department of Justice has concluded that requiring such
affidavits does not pose a material burden on the right to vote for Section 5 pre-clearance
purposes. See Letter from T. Christian Herren, Jr., Chief, Voting Section of Civil Rights
Division of U.S. Department of Justice, to J. Gerald Hebert and Stephen B. Pershing (Sept. 4.
2012) (pre-clearing New Hampshire’s voter ID law, which requires an affidavit from voters

without photo IDs). Indeed, some opponents of strict photo voter 1D laws have proposed such

affidavits as an alternative to strict photo voter ID requirements. See America Votes Act. HR.
6419, 112th Cong. (2012) (proposed bill permitting eligible voters to sign an affidavit if they do
ﬁot have a state-required ID). It turns out that, as authoritatively interpreted, South Carolina’s
reasonable impediment provision strongly resembles the kind of affidavit requirement that the
Department of Justice has agreed would not materially burden the right to vote.
It is true that citizens who vote with non-photo voter registration cards will cast
provisional ballots, not regular ballots. But the word “provisional” is a bit of a misnomer in this
| instance. These bailéts must be counted and will be counted, at least so long as the voter does
not lie when he. or she fills out and signs the reasonable impediment affidavit. Counting the
reasonable impediment ballots will not differ in substance from the counting of absentee ballots.
When the provisional ballot process operates in this way, casting a provisional ballot instead of a
regular ballot does not burden the right to vote. See Florida, 2012 WL 3538298, at *33-38.
It is also true that, at the polling place, the process of filling out the reasonable

impediment affidavit and casting the provisional ballot may take a few minutes more than the

implement the reasonable impediment process in a way that atleviates material burdens, as determiqed by
the Court. As described here, the process of completing the form at the polling place will not constitute a
material burden.
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regular ballot. On the other hand, in some situations this provisional ballot process might take a
few minutes /ess than the regular ballot, if there are long lines for the regular voting machines
and if the polling place uses additional lines for provisional ballots. In any event. under the
precise circumstances of this law and this case, speculation about a few minutes more or less at
polling places depending on respective times for regular ballots and provisional ballots does not
rise to the level of a material burden that could render the entire law impermissible under the
Voting Rights Act — as our fellow three-judge courts in this District have recently concluded in
similar circumstances. See Texas, 2012 WL, 3743676, at *10 (“some voter ID laws impose only
‘minor inconvenience’ and present little threat to the ‘effective exercise of the electoral
franchise’ — and would thus be easily precleared under section 5); see also Florida, 2012 WL
3538298, at *35.

In addition, a voter who shows a non-photo voter registration card and casts a provisional
ballot is not required to attend the canvassing at the county office when the provisional ballots
are counted. Because the reasonable impediment ballot is presumed valid and because any
challenger can contest a completed affidavit based only on falsity, it would be nearly impossible
for a county board to reject such a provisional ballot as false without first seeking to ﬁotify and
hear from the voter. So long as the reasonable impediment affidavit is properly completed and
actually lists a reason for not obtaining a photo ID, the affidavit generally “will be deemed to
speak for itself” and the ballot must be counted. Op. S.C. Att’y Gen., Aug. 16, 2011, 2011 WL, _

31918168, at *4.°

? As dictated by the text of Section 5 of Act RS54, the South Carolina Attorney General added an
obvious caveat: “Of course, this conclusion assumes there is no basis for a chatlenge to the ballot other
than the voter did not present a Photo ID at the polls.” Op. S.C. Att’y Gen., Aug. 16, 2011, 2011 Wi,
3918168, at *4,
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Our overall assessment of this provisional ballot process as ameliorative is strongly
buttressed by the Supreme Court’s evaluation of provisional ballots in Crawford v. Marion
County Election Board. There, the Court stated that any burden created by Indiana’s photo 1D
requirement was, “of course, mitigated by the fact that, if eligible. voters without 'bhoto
identification may cast provisional baliots that will ulﬁmately be counted.” Crawford v. Marion
County Election Board, 553 U.S. 181, 199 (2008) (binding opinion of Stevens, l.); see aiso
Texas, 2012 WL 3743676, at *33 (listing provisional ballots for indigent persons-as one of the
ameliorative amendments “that could have made this a far closer case”). In other words, the
Supreme Court characterized provisional ballots as curing problems and alleviating burdens, not
as creating problems and imposing burdens,

Congress has similarly viewed provisional ballots as ameliorative. In the Help America

Vote Act of 2002, known as HAVA, Congress mandated that States establish a provisional ballot

process for certain voters, such as those who have recently moved or who forget to bring their
state-required IDs to the polling place. See 42 U.S.C. § 15482(a). As in Act R54, thc.HAVA
provisional ballot process entails both casting a provisional ballot and executing a written
affirmation before an election official at the polling place. Id And like Act R34, HAVA
requires that, if found eligible, voters’ ballots “shall be counted.” Id. So Congress, as well as the
Supreme Court, has viewed provisional ballots of this kind as a legitimate way for citizens to
vote and have their votes counted.

In addition to Supreme Court and Congressional approval, the landmark Carter-Baker
Report issued in 2005 also expressed a similar view of provisional ballots. A commission led by
former President Jimmy Carter and Secretary James Baker issued a report that described

provisional ballots as “a crucial safety net” in the current electoral system. BUILDING
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CONFIDENCE IN U.S. ELECTIONS: REPORT OF THE COMMISSION ON FEDERAL ELECTION REFORM,
16 (2005). In its proposed reforms, the Carter-Baker Report recommended that voters generally
be required to present photo IDs in order to vote. But the Report maintained a role for
provisional ballots, suggesting that provisional ballots be made available for those voters who
fail to bring a photo ID to the polls. Those provisional ballots would be counted so long as the
votef’s signature was verified (for the first two federal elections after implementation) or the
voter went to the appropriate election office with the required ID within 48 hours (for all future
elections). This Report, too, supports South Carolina’s use of provisional ballots for voters who '
have only their non-photo voter registration cards.

In sum, we conclude that Act R54, with its expansive reasonable impediment provision,
will not have a discriminatory retrogressive effect on racial minorities in violation of Section 3 of

the Voting Rights Act.

' " Case: 12-35809 10/11/2012 ID: 8355688 DktEntry: 11-2  Page: 21 of 41 (22 of 96)
B. Analysis Under the Purpose Test of Section 5 of the Voting Rights Act
‘ South Carolina also must demonstrate that Act R34 was not passed for “any
discriminatory purpose.” 42 U.S.C. § 1973¢(e).
In evaluating legislative purpose, the Supreme Court has instructed that “courts shouid
look to” the “decision in Arlington Heights for guidance.” Reno v. Bossier Parish School Board,
520 U.S. 471, 488 (1997). Under Arlington Heights, “an important starting point” to the Section
5 purpose inquiry is the analysis we conducted above of whether the voting change bears more
heavily on minorities — that is, whether the law has discriminatory retrogressive effects under the

effects prong of Section 5. Arlington Heights v. Metropolitan Housing Development Corp.. 429

U.S. 252, 266 (1977). Other potential sources of evidence of purpose include the historical
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background of the legislative decision, the specific sequence of events leading up to the law’s
passage, departures from the normal legislative procedure, and legislative history, especially
contemporaneous statements by legislators. /d at 267-68. In order to rise to the level of
discriminatory purpose, the legislature must have “selected or reaffirmed a particular course of
action at least in part ‘because of,’ not merely ‘in spite of,” its adv_erse effects” on a minority
group. Personnel Administrator of Massachusetts v. Feeney, 442 U 8. 256, 279 (1979)..

As an initial matter, the stated purpose of Act R54°s voter 1D provisions is “to confirm the
person presenting himself to vote is the elector on the poll list.” Act R54, § 5. South Carolina
legislators have consistently asserted that Act R54 will thereby deter voter fraud and enhance
public confidence in the electoral system. Those are the same purposes that have justified South
Carolina’s pre-existing voter ID law, which has been in place since 1988. And thé Supreme
Court has specifically recognized the legitimacy of those purposes: In upholding Indiana’s

stricter voter ID law, the Supreme Court stated that there “is no question about the legitimacy or

importance” of the interest in deterring voter fraud and that there is “independent significance™ in
enhancing public confidence in the electoral system. Crawford v. Marion County Election
Board, 553 U.S. 181, 196-97 (2008) (binding opinion of Stevens, 1.); see also id. at 196 (“While
the most effective method of preventing election fraud may well be debatable. the propriety of
doing so is perfectly clear.”); id. at 204 (those motives “are both neutral and sufficiently strong™).
Notably, the Supreme Court deemed those interests valid despite the fact that the “record
contain[ed] no evidence of any such fraud actually occurring in Indiana at any time in its
history.” Id. at 194; see also Texas, 2012 WL 3743676, at *12 (“{W]e reject the argument, urged
by the United ‘States at trial, that the absence of documented voter fraud in Texas somehow

suggests that Texas’s interests in protecting its ballot box and safeguarding voter confidence
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were ‘pretext.’ A state interest that is unquestionably legitimate for Indiana — without any
concrete evidence of a problem — is unquestionably legitimate for Texas as well.”); Florida,
2012 WL 3538298, at *45 (“the fact that a state has acted proactively to close a loophole in its
election laws . . . does not by itself raise an inference of discriminatory intent”).

The Supreme Court’s affirmation of the general legitimacy of the purpose behind a voter
ID law is consistent with the fact that many States — particularly in the wake of the voting sysiem
problems exposed during the 20b0 elections — have enacted stronger voter 1D laws, among
various other recent changes to voting laws. So too, the 2005 bipartisan Carter-Baker Report
‘also forcefully recommended photo voter ID laws.

As the Supreme Court concluded with respect to Indiana and as a recent thfce-judge court
in this District found with respect to Texas, we conclude that South Carolina’s goals of

preventing voter fraud and increasing electoral confidence are legitimate; those interests cannot

be deemed pretextual merely because of an absence of recorded incidents of in-person voter
fraud in South Carolina.

Act R54 pursues those goals by requiring either (i) a qualifying photo -ID or (i) a
reasonable impediment affidavit from voters who continue to vote with their non-photo voter
registration cards. By allowing voters with non-photo voter registration cards to continue to vote
without photo IDs, South Carolina specifically sought to alleviate the burden on voters who
might not have obtained one of the qualifying photo IDs. At the same time, by requiring an
affidavit, South Carolina sought to enhance the solemnity of the process by which voters without
photo IDs confirm their identities. See, e.g., Trial Tr. 85:17-18 (Aug. 27, 2012) (Senator
Campsen) (affidavits “give some sense of gravity or certainty to the statement that is being

made”).
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When they debated and enacted Act R54, South Carolina’s legisiators and Governor no
doubt knew, given the data obtained from the State Election Commission, that photo ID
possession rates varied by race in South Carolina. Under Feeney, legislators’ knowledge of the
law’s potential disproportionate impact does not alone equate to discriminatory purpose.  See
Feeney, 442 U.S. at 279. But under Arlington Heights, ongoing legislative action with the
knowledge of such an impact might be some evidence of discriminatory purpose, depending on
the other facts and circumstances, See Arlington Heights, 429 U.S. at 266. Here, we do not need

to thread that analytical needle because, critically, South Carolina legislators did not just plow

ahead in the face of the data showing a racial gap. Presented with that data, South Carolina
legislators did not force everyone to obtain a photo ID in order to vote. Instead, South Carolina
legislators — led by Republican Senator and now Lieutenant Governor Glenn McConnell and
Democratic Senator John Land, who, according to the evidence, are well-respected in the
Assembly by African-American legislators and white legislators, Republicans and Democrats —
made several important changes to the bill. Among those changes was the addition of the
sweeping reasonable impediment provision, which as in;crpre_ted by the responsible South
Carolina officials ensures that all voters of all races with non-photo voter registration cards
continue to have access to the polling place to the same degree they did under pre-existing law. v
The legislators also permitted three new forms of qualifying photo IDs on top of the two already
permitted under pre-existing law. And the legislators made it easier to obtain a qualifying photo
ID: They created a new free photo voter registration card and made DMV photo 1D cards
available for free. And the legisiators mandated a variety of education and outreach efforts to

inform voters, poll managers, and county officials about the law’s effects. Those many

' South Carolina legislators drafted the reasonable impediment provision in order to alleviate
burdens on voters without photo IDs. South Carolina did not model the reasonable impediment provision
on any other State’s law.
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provisions significantly undermine any suggestion that Act R34 was enacted for a discriminatory
purpose.

In response, the Department of Justice and the intervenors point to Act R54’s proximity
to the election of the country’s first African-American President, a Republican legislaturé’s
refusal to accede to some of the Democratic legislators’ amendments, and the bill’s sometimes
rancorous legislative history. But those pieces of circumstantial evidence, even in the aggregmﬁ.
do not overcome the central facts that we have described, which convincingly show that Act R54
was not enacted for a discriminatory purpose. When, as here, a law is race-neutral and does not
have a discriminatory effect, it is obviously difficult for a challenger to the law to show that it
was enacted for a discriminatory purpose. A legislature that intended to enact a discriminatory
voting law typically would enact either: (i) a race-based law or (ii) a race-neutral law with
racially discriminatory effects. There is neither here; what is more, there is a lot of evidenéc,
including in the text of the final law, that reflects legislators’ efforts to avoid discriminatory
retrogressive effects on African-American voters.

To be sure, we are troubled by one piece of evidence in the record: an email exchange
between a South Carolina constituent and one House member in which the constituent referred
disparagingly to African-American voters who do not have photo IDs. The constituent’s email
demonstrates something we know and do not forget: Racial insensitivity, racial bias, and indeed
outright racism are still problems throughout the United States as of 2012. We sce that reality on
an all-too-frequent basis. See, e.g., Tweets Put Focus on Racism, Hockey and Boston, USA
ToDAY, April 27, 2012 (describing outburst of racist online comments after African-American
hockey player from opposing team scored winning goal). The long march for equality for

African-Americans is not finished. But the views of one constituent — and one legislator’s failure
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to immediately denounce those views in his responsive email, as he later testified he should have
done — do not speak for the two Houses of the South Carolina Legislature, or the South Carolina
Governor.

Of course, we don’t know what we don’t know about the true motivations of every
legislator. But on the record before us, which is quite extensive, that one email does not
overcome key points that, under Supreme Court precedent, must inform proper evaluation of
overall legislative purpose in this context, including that: Act R54 is a faciaily neutral law and
has no discriminatory retrogressive effects; Act R54 was passed for stated nondiscriminatory
purposes that have been declared valid by the Supreme Court; Act R54 creates new forms ol
qualifying free photo IDs and makes it far easier to obtain a qualifying photo ID than it was

under pre-existing law; Act R54 requires a variety of outreach and educational efforts to help

voters obtain the requisite IDs; and Act R54 contains the expansive reasonable impediment

provision that was intentionally designed to relieve any potentially problematic aspects of Act

R54 and allows voters with non-photo voter registration cards to vote as they could before.
Based on the entire record and the text of Act R54, we cannot conclude that Act R54 was

enacted for a racially discriminatory purpose.

C. Comparison to Other States’ Laws

Our conclusion that Act R54 lacks discriminatory retrogressive effect or discriminatory
purpose finds further support when we compare South Carolina’s law to some other recently
analyzed voter ID laws, such as those in Indiana, Georgia, New Hampshire, and Texas. The

Indiana, Georgia, and New Hampshire laws have passed legal muster; Texas’s law has not. As
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we will explain, if those laws were to be placed on a spectrum of stringency, South Carolina’s
clearly would fall on the less stringent end.

Like South Carolina, many States have enacted voter ID laws for the stated purposes of
deterring voter fraud and enhancing citizens’ confidence in elections. In some States, however.
minorities disproportionately lack photo IDs. That racial gap has exacerbated concerns about
voter ID laws — in particular, about the burden of obtaining a photo ID and, correspondingly,
about denying voters without photo [Ds the ability to vofe. To address those and other concerns,
some States have adopted ameliorative provisions in their voter ID laws. Two broad kinds of
ameliorative provisions can reduce the burden on voters who do not possess a qualifying photo
ID. First, the law can make photo IDs readily accessible to voters — for example, by eliminating
fees for such IDs, by expanding the kinds of underlying documentation that may be used to
obtain the IDs, or by making the IDs available at convenient locations. Second, the law can
create some method by which voters without photo iDs can continue to vote on election day,
typically with an affidavit of some kind.

| With its new free photo voter registration card and its broad reasonable impediment
provision, South Carolina’s law includes both kinds of ameliorative provisions. Among other
things, Act R54 contains both (i) a free photo ID provision that allows voters to obtain a free
photo ID, with minimal documentation, in each county, and (ii) an expansive reasonable
impediment exception that allows voters without qualifying photo IDs to still vote. Among
recently pre-cleared or federal court-approved voter ID laws, South Carolina’s law stands out for
having tackled the lack of photo ID possession in both ways. It is not an overstatement to
describe South Carolina’s Act R54 as significantly more friendly to voters currently without

qualifying photo IDs than the voter ID laws in Indiana, Georgia, New Hampshire, and Texas.
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First, consider Indiana. In Crawford, the Supreme Court upheld Indiana’s voter ID law
against a constitutional challenge. See Crawford v. Marion County Election Board. 553 U.S.
181 (2008). Although Indiana is not a covered jurisdiction under Section 5 of the Voling l-{igh[s
Act, that sole Supreme Court decision on voter [D laws remains instructive. Indiana had netther
kind of ameliorative provision that South Carolina has. Unlike South Carolina, Indiana required
many citizens seeking photo IDs to present a birth certificate — and there generally is a fee 10
obtain a birth certificate (between $3 and $12 in Indianﬁ). See id. at 198 n.17 (binding opinion of
Stevens, J.). Moreover, unlike South Carolina, Indiana did not have anything close to the
i expansive reasonable impediment provision contained in South Carolina’s Act R54. Indiana
voters without photo IDs could vote a provisional ballot only if they were indigent. And. even
| then, those ballots were counted only if those who claimed indigence made a separate trip to the
county seat within 10 days after the election. See id. at 186, 199. .

To be sure, Crawford was not a Section 5 pre-clearance case. But in the Section 5
context, the Department of Justice has pre-cleared two States’ laws — Georgia’s and New
Hampshire’s — that include only one of the two kinds of ameliorative provisions that South
Carolina’s law contains.

Take Georgia. Put simply, Georgia’s voter 1D law does not permit voters who lack
qualifying photo IDs to vote at the polling place. There is no affidavit or reasonable impediment
provision of the kind there is in South Carolina. In Georgia, if you doﬁ’t have a quaﬁfying photo
ID at the polling place, you cannot vote. Georgia’s law is, for that reason, significantly more

stringent than South Carolina’s law. Georgia's law was nonetheless pre-cleared by the

Department of Justice, upheld by the Eleventh Circuit against constitutional challenge, and
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recently cited by another three-judge court in this District as having been pre-cleared “probably
for good reason.” Texas, 2012 WL 3743676, at *32."'

Next, consider New Hampshire. During the course of this litigation, New Hampshire's
voter ID Iav? was pre-cleared by the Department of Justice. Like South Carolina, New
Hampshire allows voters without qualifying photo IDs to vote: New Hampshire voters who do
not have photo IDs must sign an affidavit attesting to their identity. N.H. Rev. Stat. Ann.
§ 659:13."% Unlike in South Carolina, however, New Hampshire state officials are required to do
a follow-up inquiry after election day for every voter who votes without a photo [DI. And unlike
South Carolina, New Hampshire does not make free photo IDs readily available. Under New
Hampshire law, a state photo ID card costs $10, unless the voter first obtains a voucher
exempting him or her from the fee. Id § 260:21(V). In South Carolina, by contrast, the new
photo voter registration card is free.

Finally, there is Texas. The Texas voter [D law was recently denied pre-clearance by a
three-judge court in this District. The Texas law apparently would have been the most stringent
in the Nation. See Texas, 2012 WL 3743676, at *33 (“The State of Texas enacted a voter ID law
that — at least to our knowledge — is the most stringent in the country.”). Unlike South Carolina.
Texas required many citizens seeking IDs to present a birth certificate — and there generally is a
fee to obtain a birth certificate ($22 in Texas). Id at *1-2. Moreover, unlike South Carolina,

Texas has many counties that lack a place for voters to obtain qualifying photo IDs, meaning that

" In trying to deal with the fact that Georgia’s law is more stringent than South Carolina’s, the
Department of Justice has pointed out that Georgia allows a variety of forms of 1D to qualify for voting.
That’s true but beside the point for the precise issue before us. What matters for these analytical purposes
are the people who don 't have a qualifying photo ID. The number of people without qualifying photo [Ds
in Georgia is significant, and when Georgia’s law was enacted, there was a racial gap in voters without
qualifying 1Ds. Yet in Georgia, those without qualifying photo 1Ds were not permitted to vote at the
polling place. In South Carolina, they can.

'“To be sure, in New Hampshire the voter does not need to check a box identifying the reason why
he or she has not obtained a photo ID, nor is the affidavit notarized.
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those voters would have to travel to other counties to get one. /d. at *16. And, most importantly,

unlike South Carolina, Texas did not have any kind of reasonable impediment or affidavit

|
| provision to accommodate those voters who had not obtained a photo ID and wanted to vote.
In short, the Indiana and Texas laws contained neither kind of ameliorative provision that
the South Carolina law contains. And the Georgia and New Hampshire laws contained only one
of the two kinds of ameliorative provisions that the South Carolina law contains. As a relative
matter, South Carolina’s law imposes less of a burden on voters currently without qualifying
photo IDs than the laws of Indiana, Georgia, New Hampshire, or Texas.
|
In addition to comparing South Carolina to those other States’ laws, it is illuminating to
| measure South Carolina’s law against the proposed voter ID reforms in the Carter-Baker Report
|
| issued by President Carter and Secretary Baker. The comprehensive Carter-Baker Report
recommended that States adopt photo voter ID laws, and proposed less accommodation for
i voters without photo IDs than South Carolina’s Act R54 provides. The Carter-Baker approach
‘ would make free photo IDs available, but, unlike South Carolina, it would require many citizens
to show a birth certificate in order to obtain an ID. Under the Carter-Baker approach, moreover.
voters without photo IDs would have an unqualified right to vote by provisional ballot for only
the first two elections after implementation; after that, however, provisional ballots would be
counted only if the voters were to make a separate trip to the appropriate election office within
48 hours with a valid photo ID.
In sum, our comparison of South Carolina’s Act R54 to some other States’ voter ID laws
— as well as to the Carter-Baker Report’s proposed voter ID reforms — strongly buttresses the

conclusion that South Carolina’s law has neither a discriminatory effect nor a discriminatory

purpose. South Carolina’s new voter ID law is significantly more friendly to voters without
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qualifying photo IDs than several other contemporary state laws that have passed legal muster.
As a matter of precedent, the decisions upholding those other state laws, while not binding on us.
support our conclusion here that South Carolina’s law does not have a discriminatory
retrogressive effect. Moreover, the fact that South Carolina has gone to greater lengths than
those other States to alleviate the burdens of voter ID laws, while not dispositive, tends to
support the conclusion that South Carolina did not act with a discriminatory purpose.
* ok %

Based on the above analysis of the purpose and effect of Act R34, we conclude L_hal Act
R54 “neither has the purpose nor will have the effect of denying or abridging the right to vote on
account of race or color” for future elections beginning with any elections in 2013. 42 US.C.
§ 1973¢(a). Therefore, we pre-clear Act R54 for future elections beginning with any elections in

2013.

ITI. The 2012 Elections

Although we pre-clear Act R54 for future elections, there remains the question of the
2012 elections. Those elections occur in just under four weeks. In short, the Court cannot
conclude that Act R54 can be properly implemented in time for the 2012 elections. Therefore.
the Court does not pre-clear the relevant provisions of Act R54 (Sections 4. 5, 7, and 8) for the
2012 elections.

We have emphasized the importance of the reasonable impediment provision to our
analysis of Act R54 and to our pre-clearance of Act R54 for future elections. But a large number
of difficult steps would have to be completed in order for the reasonable impediment provision to

be properly implemented on November 6, 2012. In the course of just a few short weeks, the law
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by its terms would rcquire:. that more than 100,000 South Carolina voters be informed of and |
educated about the law’s new requirements; that several thousand poll workers and poll

managers be educated and trained about the intricacies and nuances of the law, including abour

our decision here today; and that county election boards become knowledgeable of the law,

including of our decision here today. New forms need to be created, and notices poﬁted and

mailed, among other things.

The text of Act R54 strongly suggests that those steps cannot be completed in the short
time before the 2012 elections. The South Carolina legislature established several deadlines for
education and training that indicated the legislature’s belief that implcmentatibn of the law
would occur over the course of about 11 months. Under the law, the State Election Commission
had to provide individual notice to registered voters without a DMV-issued ID “no later than
December 1, 2011.” Act R54, § 7(8). The Commission had to place informational notices in
South Carolina newspapers “no later than December 15, 2011.” Id. § 7(6). And the Commission
had to coordinate with county boards and conduct at least two training seminars in each county
“prior to December 15,2011.” Id. § 7(4). Because the law had not been pre-cleared before now,
South Carolina has not initiated any of those steps. The statute’s own requirements that
education and training begin nearly a year before the first elections under Act R54 strongly
suggest that those steps cannot be adequately completed in just four weeks.

Furthermore, the reasonable impediment provision is new, and it will likely require some
explanation to poll managers and poll workers, and to county officials. With under four weeks
left to go, the potential for.chaos is obvious. In that regard, we note that South Carolina officials
— while gamely and admirably saying they will try to get the job done no matter what — have

previously told the Court that this is far too late a date for the law to be properly implemented.
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For example, Ms. Andino, the Executive Director of the State Election Commission, originally
stated that pre-clearance by August 1 would be needed, while the South Carolina Attorney
General previously opined that full implementation for the 2012 elections could not occur if pre-
clearance came after September 15, To be clear, the Court does not rest its decision on those
prior Istétements, as those statements may have reflected what was optimal rather than what was
absolutely essential. But those prior statements dd add to the overwhelming weight of the
evidence that the Court has carefully sifted through. That evidence convinces the Court that
South Carolina ~ while acting in all good faith — cannot ensure proper implementation of the
multi-step training and educational process required by its new law, and in particular the critical
reasonable impediment provision, in the few short weeks that remain.

In deciding not to pre-clear for the 2012 elections, the Court also considers it important
tﬁat South Carolina voters v@ithout R54-listed photo {Ds would have very little time before the
2012 elections to choose the option of obtaining one of the free qualifying photo IDs. For the
future, the new free photo voter registration cards and the free DMV photo ID cards will be long
available in at least two offices in each county. That will create an ameliorative transition period
in which more voters can obtain those IDs, and leave fewer voters to rely on the reasonable
impediment provision. The Supreme Court expressed a similar assumption about the law at
issue in Crawford: “Presumably fnost voters casting provisional ballots will be able to obtain
photo identifications before the next election.” Crawford v. Marion County Election Board, 553
U.S. 181, 199 n.19 (2008) (binding opinion of Stevens, ].). Notably, the Supreme Cour
assumed as much notwithstanding that Indiana voters needed a birth certificate, passport,

veterans or military ID, or certificate of naturalization in order to obtain a free ID. /d. at 198
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n.17. By contrast to Indiana, South Carolina provides free photo voter registration cards without
costly underlying documentation.

And in considering the 2012 elections, keep in mind that Act R54 may not have been pre-
cleared for any elections without the expansive reasonable impediment provision. Again, that’s
because this law, without the reasonable impediment provision, could have discriminatory

effects and impose material burdens on African-American voters, who in South Carolina

disproportionately lack one of the R54-listed photo IDs. Without the reasonable impediment
provision, the law thus would have raised difficult questions under the strict effects test of
Section 5 of the Voting Rights Act. And the reasonable impediment provision carrires even

‘ greater importance for the 2012 elections because South Carolina citizens will not have much

} time to obtain the new free photo voter registration cards. Because the voters who currently lack
qualifying photo ID are disproportionately African-American, proper and smooth functioning of
the reasonable impediment provision would be vital to avoid unlawful racially discriminatory
effects on African-American voters in South Carolina in the 2012 elections. Even assuming the
best bf intentions and extraordinary efforts by all involved, achieving that goal is too much to
reasonably demand or expect in a four-week period — and there is too much of a risk to African-
American voters for us to roll the dice in such a fashion.

From the outset, the Court has pushed very hard to make a decision in time for the 2012
elections. We set an extremely aggressive trial schedule to accomplish that objective. Counsel
for all parties have worked diligently, which the Court greatly appreciates. Unfortunately, as one

- might have anticipated in a case with this many entitics involved, the parties ran into some

discovery delays over the summer in trying to obtain relevant information. In the ordimary case.

those minor and typical delays would not have been a big deal. In this case, those discovery
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delays pushed back the trial date by several weeks, with the voluntary consent of all parties. And
that delay has in turn pushed back our date of decision.

We need not belabor the point. At this late date, the Court is unable to conclude that
South Carolina can implement Act R54 for the 2012 elections in a way that will suffice under the
Voting Rights Act.’® However, as indicated above, South Carolina has satisfied its burden for
future elections and may implement Act RS54 for future elections, consistent with the
understandings of Act R54 articulated by the responsible state officials and reflected in this

opinion, '

IV. Future Enforcement
In reaching our decision to pre-clear Act R54 for future elections, we emphasize that
Section 5 of the Voting Rights Act provides that pre-clearance shall not “bar a subsequent action
to enjoin enforcement of such qualification, prerequisite, standard, practice, or procedure.” 42
US.C. §1973¢(a). If South Carolina were to alter its interpretation of the reasonable

impediment provision, or any other relevant provision of Act R54 — as the law has been

1> gome have contended that Section 5's intrusion on state sovereignty is unconstitutional, at least
under the statutory coverage formula now in place. Invoking the constitutional avoidance doctrine, South
Carolina has suggested that we should therefore construe the effects test of Section 3 of the Voting Rights
Act more narrowly than the statutory text would indicate. But the text and Supreme Court precedent
establish that the effects test of Section 5 is stringent and that a voting law change that disproportionately
and materially burdens minority voters is unlawful. Any argument to narrow Section 5 in this way must
be directed to Congress or to the Supreme Court.

4 Enforcing the Voting Rights Act here only prevents implementation of the new voter 1D law for
the 2012 elections. This case thus does not raise the Equal Protection Clause issue that can arise when
enforcement of the Voting Rights Act requires States to engage in race-based treatment of individual
voters, as in redistricting cases. See Georgia v. Asheroft, 539 U.S. 461, 491-92 (2003) (Kennedy, .,
concurring); Shaw v. Hunt, 517 U.S. 899, 911-16 (1996). :

This case also does not raise the question of how a Section 2 effects challenge to voter 1D laws
should be resolved. Section 2 applies throughout the Nation, unlike Section 5, which applies only in
covered jurisdictions. Under the Section 2 effects test (known as the “results” test), the pre-existing state
law is not a benchmark. See Holder v. Hali, 512 1.S. 874, 880-84 (1994) (binding opinion of Kennedy.
J). 1t therefore can be more difficult to establish a violation of the Section 2 results test than a violation
of the Section 5 retrogressive effects test. See id. at 883-85.
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interpreted by the responsible state officials and described and adopted in this opinion -~ the State
would have to obtain pre-clearance of that change before applying that new interpretation. See
Young v. Fordice, 520 U.S. 273, 285 (1997) (requiring pre-clearance of “new, significantiy
different administrative practices — practices that are not purely ministerial, but reflect the
exercise of policy choice and discretion by Mississippi officials™); NAACP v. Hampion County
Election Commission, 470 U.S. 166, 178 (1985) (holding that “the form of a change in voting
procedures” is not dispositive of the need for pre-clearance, as Section 5 “reaches informal as
well as formal changes™). Moreover, pre-clearance is required not just for legislative or
administrative changes but also for any changes that might result from South Carolina courts’
interpretations of Act R54. See Riley v. Kennedy, 553 U.S. 406, 421 (2008) (“the preclearance
requirement encompasses voting changes mandated by order of a state court”) (quotation marks
omitted); Branch v. Smith, 538 U.S. 254, 262 (2003) (Section 5 “requires preclearance of aif
voting changes” and “there is no dispute that this includes voting changes mandated by order of a
state court™); Lockhart v. United States, 460 U.S. 125, 133 (1983) (“Section 5 was.intended to
halt actual retrogression in minority voting strength without regard for the legality under state
law of the practices already in effect.”)."

If South Carolina attempts to make such a change without pre-clearance, the Voting
Rights Act authorizes the Attorney General of the United States to bring a Section 5 enforcement

action in federal court. 42 U.S.C. § 1973j(d). And the Supreme Court long ago recognized a

'* Of course, Section 5 applies only when South Carolina “enact[s] or seek[s] to administer” a voting
change. 42 U.S.C, § 1973¢(a). Thus, any random, unauthorized failure to follow state election law on the
part of a poll manager, county board, or other individual official can be enjoined by a state court as an
ordinary violation of state law. See United States v, Saint Landry Parish School Board, 601 F.2d 839,
864 (5th Cir. 1979) (*one would not normally conclude that a state ‘enacts or administers’ a new voting
procedure every time a state official deviates from the state’s required procedures™). If the state court
does not enforce the law, as outlined and required in this opinion. that would constitute a “change™ in
South Carolina law. And the federal courts may act to correct and prevent any such changes in South
Carolina law that occur without pre-clearance.
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pﬁvate right of action that permits individuals to do the same. See Allen v. State Board of
Elections, 393 U.S. 544, 554-55 (1969). We have no doubt that the appropriate federa! court
would entertain complaints and issue appropriate injunctions if South Carolina were to narrow
the interpretation of the reasonable impediment provision articulated here without first obtaining
the required pre-clearance of any such change. See, e.g., Butler v. Columbia, 2010 WL 1372299,
at *4 (D.S.C. 2010} (requiring pre-clearance of change resulting from South Carolina Supreme

Court’s interpretation of election statute); Gray v. South Carolina State Election Commission,

2010 WL 753767, a‘t *2-3 (D.S.C. 2010) (requiring pre-clearance of change in State Election
Commission procedures for filing candidate statements).

In closing, we underscore that all South Carolina state, county, and local officials must
comply with Act R54 as it has been interpreted by the responsible state officials and as it has
been. described and addpted in this opinion. Any change in the law as so interpreted would be
unlawful, without pre-clearance from the Attorney General of the United States or from this
Court. We are fully aware, moreover, that what locks good on paper may fall apart in practice.
We expect and anticipate that South Carolina state, county, and local officials will endeavor to
prevent such slippage. Given the concerns powerfully expressed at trial by several African-
American legislators in South Carolina — namely, Representative Gilda Cobb-Hunter, Senator
Gerald Malloy, and Senator John Scott — proper implementation of this law will be important.
both for legal reasons and to maintain South Carolina citizens’ confidence in the fair and

impartial administration of elections.

* % %
In sum, we pre-clear Act R54 sections 4, 5, 7, and 8 for future elections in South Carolina
beginning with any elections in 2013 on the basis of the interpretations and understandings that

have been expressed by the South Carolina Attorney General and the Executive Director of the

37




Case 1:12-cv-00203-CKK-BMK-JDB Document 299 Filed 10/10/12 Page 38 of 41

South Carolina State Election Commission, and that we have adopted in this opinion. We deny

o " Case: 12-35809  10/11/2012 ID: 8355688 DktEntry: 11-2  Page: 38 of 41 (39 of 96)
pre-clearance for the 2012 elections.
|
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KOLLAR-KOTELLY, District Judge, concurring: 1 concur fully in both the Court's
excellent opinion and Judge Bates’ thoughtful concurrence. I write separately only to emphasize
the importance of the reasonable impediment provision in future elections.

Experts for both South Carolina and the Defendants agree that as of April 2012,
approximately 130,000 registered voters in South Carolina lacked a photo ID acceptable under
Act R54, and those voters are diSprOportionately likely to be members of a racial minority. Over
time, this number is reasonably expected to shrink as voters have the opportunity to obtain the
free photo IDs made available under Act R54. However, the photo voter registration card is
unlikely to be the panacea South Carolina portrays it to be simply because this form of
identification is only available if a voter registers in person at the county elections office. New
voters will continue to receive non-photo voter registration cards if they register in person at any
of the myriad of other locations where voter registration is available (including public libraries,
social service departments, and armed forces recruitment centers, depending on the county) or if
the voter registers by mail, and must make a separate trip to the county elections office to obtain
the photo voter registration card. Moreover, althougﬁ Act R54 eliminated the fee for the DMV
photo ID, it understandably did not alter the unacrlying documentation requirement. While Act
R54 undoubtedly made it far easier to obtain an acceptable photo ID, some portion of newly
registered voters will likely be forced to rely on the reasonable impediment provision in order to
vote in the 2014, 2016, and other future elections. Thus, any narrowing of South Carolina’s
interpretation of the reasonable impediment provision from what the Court has accepted and
required in its opinion must itself be pre-cleared, not just to comply with the procedural

requirements of the Voting Rights Act, but also because such narrowing may have the real effect

of disenfranchising a group that is likely to be disproportionately comprised of minority voters,
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BATES, District Judge, with whom District Judge KOLLAR-KOTELLY joins. concurring: |
concur fully in the Court’s excellent opinion. I write only to add two brief observations.

First, to state the obvious, .Act R54 as now pre-cleared is not the R54 enacted in May
2011, It is understandable that the Attoméy General of the United States, and then the
intervenor-defendants in this case, would raise serious concerns about South Carolina’s voter
photo ID law as it then stood. But now, to the credit of South Carolina state officials, Act R54 as
authoritatively interpreted does warrant pre-clearance. An evolutionary process has produced a
law that accomplishes South. Carelina’s important objectives while protecting every individual's
right to vote and a law that addresses the significant concerns raised about Act R54°s potential
impact on a group that all agree is disproportionately African-American. As the Court's opinion
convincingly describes, South Carolina’s voter photo ID law, as interpreted, now compares very
favorably with the laws of Indiana, Georgia and New Hampshire, each of which has passed legal
muster through either federal court constitutional review or pre-clearance by the Attorney
General. The path to a sound South Carolina voter photo ID law has been different, given the
essential role of the State’s interpretation of key provisions.

Which brings me to my second observation — one cannot doubt the vital function that
Section 5 of the Voting Rights Act has played here. Without the review process under the Voting
Rights Act, South Carolina’s voter photo ID law certainly would have been more restrictive.
Several legislators have commented that they were seeking to structure a law that could be pre-
cleared. See Trial Tr. 104:18-21 (Aug. 28, 2012) (Harrell) (*] was very aware at the time that we
were doing this that whatever we would have to do would have to be subject to the Voting Rights

Act because that would be the basis for the Department of Justice preclearing the bill for us.™):

id. at 105:15-18 (“[1] ask[ed] the staff who drafted the bill for me to please make sure that we are
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passing a bill that will withstand constitutional muster and get through DOJ or through this
court.”); Trial Tr. 108:23-25 (Aug. 27, 2012) (Campsen) (agreeing that he was “interested in
what voter ID legislation had been precleared” in drafting R54); id. at 148:10-15 {discussing
senators’ statement that “[t]he responsible thing to do was to fix [the bill] so that it would not fail
in the courts or get tripped up by the Voting Rights Act”); Trial Tr. 141:9-12 (Aug. 28, 2012)
(McConnell) (discussing his efforts on behalf of a bill that “had a better chance of getting
preclearance”); id. at 182:18-20 (on the Senate floor “[tJhere was discussion about™ how “to craft
a bill that would comply with the voting rights amendment”). The key ameliorative provisions
were added during that legislative process and were shaped by the need for pre-clearance. And
the evolving interpretations of these key provisions of Act R54, particularly the reasonable
impediment provision, subsequently presented to this Court were driven by Sf)uth Carolina
officials’ efforts to satisfy the requirements of the Voting Rights Act.

Congress has recognized the importance of such a deterrent effect. See H.R. Rep. No.
109-478, at 24 (2006) (finding that “Section 5 encourage[s] the legislature to ensure that any
voting changes would not have a discriminatory effect on minority voters.” and “that the
existence of Section 5 deterred covered j‘urisdictions from even attempting to enact
discriminatory voting changes” (internal quotation marks omitted)); S. Rep. No. 109-295, at 11
(2006) (finding “some reason to believe that without the Voting Rights Act’s deterrent effect on
potential misconduct” racial disparities in voting “might be considerably worse™). The Section 5
process here did not force South Carolina to jump through unnecessary hoops. Rather. the history

of Act R54 demonstrates the continuing utility of Section 5 of the Voting Rights Act in deterring

i iscrimi i ing laws.
problematic, and hence encouraging non-discriminatory, changes 1n state and local voting
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BILLINGS GAZETTE

Montana appeals ruling as campaigns eye unlimited donations

OCTORER 04, 2012 6:00 PM « BY MIKE DENNISON GAZETTE
STATE BUREAU

HELENA — As state lawyers Thursday asked federal
courts to temporarily block a ruling that wiped out
Montana’s dollar limits on campaign donations, at
least one candidate was already telling donors they
can contribute unlimited funds — for now.

The Gazette State Bureau obtained a recording of a
voice mail fram state Rep. Champ Edmunds, R-
Missoula, in which he said donors have “a limited
window” to make donations "for any amount, for any
candidate”

"Right now there are no campaign-finance limits, so if
you know of anybody that can write checks, you
might want to give them a call,” Edmunds said in the voice mail Wednesday.

Edmunds confirmed Thursday that he's been calling potential Republican donors and fellow candidates to
tell them about Wednesday’s court decision, :

U.S. District Judge Charles Lovell of Helena on Wednesday struck down most of Montana's limits on what
people, political parties and political-action committees can give to state candidates in Montana, saying
they are an uncenstitutional violation of free-speech rights.

The decision veided limits put in place by voters in 1994, A coalition of individuals and business and
Republican Party groups had filed suit to challenge the limits.

The state Justice Department asked Lovell late Wednesday and the 9th U.S. Circuit Court of Appeals on
Thursday to stay or biock the effect of the ruling while the state appeals it to the Circuit Court.

Lovell gave the plaintiffs’ coalition untif Monday to respond — thus leaving his ruling intact at least through
the weekend, unless the 9th Circuit Court issues a stay.

Other candidates and Montana's political parties had varied reactions Thursday to the ruling.

The state Democratic and Republican parties said they've informed candidates that the limits have been
abolished for now and that donors, if they choose, can make unlimited contributions to state candidates.

The Democratic Party, however, hopes that further legal action will restore the contributian limits, said party
spokesman Chris Saeger.

“We cannot have limitless spending on elections in Montana,” said Sen. Kendall Van Dyk, D-Billings, a co-
chair of the Democratic Legislative Campaign Committee. “This is absolutely insane, and | think every
Democratic legislative candidate in the state knows that.”

Attorney General Steve Bullock, who's running for governor and whose office is challenging Lovell's ruling,
said through a spokesman Thursday that he won't accept donations above the old $630 limit, which was
struck down.

Bullock, a Democrat, denounced the ruling on Wednesday as "destructive,” and said it “put Montana's
elections up for auction to the highest bidder."

http://billingsgazette.com/news/state-and-regional/montana/montana-appeals-ruling-as-campaigns-eye-unlimit...  10/11/2012
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Rick Hill, Bullock's Republican opponent in the governor's race, is reviewing Lovell’s ruling and hasn't
decided whether he will accept contributions above the old limits, said campaign spokesman Brock
Lowrance.

Lowrance said if Hill is elected governor, he'll work with the 2013 Legislature to establish a “solution that is
constitutional” on campaign donations and possible limits. Through early September, Bullock had raised
$1.4 million in campaign funds and Hili $1.2 million.

Edmunds, the Missoula legislator, said he thinks the ruling makes sense because it allows candidates who
aren’t well-known to raise money more easily and from fewer donors.

“When you're a new guy, a lot of people don't think you're geing to win, and it's hard to find people to

support you," he said Thursday. "Now, the people that you do find, they may be able to support you more, if
they have no limits.”

Summary of contribution ruling
Gazette State Bureau

HELENA — Wednesday’s federal court ruling struck down mast of Montana’s limits on campaign
contributions, but not all of them. Here's a summary of the limits and the ruling's effect:

Limits struck down:

Individual/*PAC donation to governor candidate: $630
individual/PAC donation to other statewide candidate: $310
Individual/PAC donation to legisiative or other local candidate $160
Total political party donations to governor candidate: $22,600

Total political party donations to other statewide candidate: $8,150
Total political party donations to public service commission candidate: $3,260
Total political party donations to state Senate candidate: $1,300
Total political party donations to other public offices: $800

Limits not struck down, and still in effect;

Total PAC contributions to state Senate candidate; $2,650

Total PAC contributions to state House candidate; $1,600

Corporations are stili forbidden to give donations directly to candidates, but can make “independent
expenditures” on the candidate's behalf.

*PAC stands for political action committee.

http://billingsgazette. com/news/state-and-regional/montana/montana-appeals-ruling-as-campaigns-eye-unlimit... 10/11/2012
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA
HELENA DIVISION

Case No. CV-12-12-H-CCL

Doug Lair; Steve Dogiakos; American
Tradition Partnrnership; American
Tradition Partnership PAC; Montana
Right to Life Assoclation PAC; Sweet
Grass Council for Community Integrity;
Lake County Republican Central
Committee; Beaverhead County
Republican Central Committee; Jake 0il,
LLC; JL 0il, LLC; cChampion Painting,
Inc.; and John Milanovich,

Plaintiffs,

versus

James Murry; Steve Bullock; and Leo
Gallagher, each in their respective duties,

Defendants.
*******************************************************

TRANSCRIPT OF PROCEEDINGS

PRETRIAL CONFERENCE
DAY 1 OF BENCH TRIAL

Paul G. Hatfield Courthouse
United 8tates District Court - Helena
Digtrict of Montana
901 Front Street, Suite 2100
Helena, MT 59262
September 12, 2012
9:30 a.m.

Honorable Charles C. Lovell, Presiding
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Julie L. Sampson

Court Reporter
For The Record Reporting Services
(406) 498-3941
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final decision in the case exactly what I think the
law is. But certainly we are going to allow the
Plaintiff to present the evidence. 8o, you may
proceed.

MR. BOPP: Thank you, Your Honor. I call
Jim Brown.

CLERK OF CQURT: Mr. Brown, 1f you would
stop right there for me, please, and raise your right

hand.

JAMES E. BROWN,

having been first duly sworn, testified under
ag follows:
THE WITNESS: I do.

CLERK OF COURT: Thank you. Please state

'your full name and spell your last name.

THE WITNESS: James E. Brown, B-R-0O-W-N.

CLERK COF COURT: Thank you. Have a seat in
the witness stand and speak clearly into that
microphone.

THE COURT: Did we have an objection to
Mr. Brown because he's counsgel?

MR. BLACK: We would only ocbject in him
arguing the case, Your Honor. T believe he has an

opportunity to be a fact witness. I think it creates
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1| from us.
2 MR. BOPP: All right. No further questions.
3 Thank vyou.
4 THE COURT: Cross examine.
5 MR. BOPP: I'm sorry. I should move the
6 admission of Exhibit 6. Sorry.
7 MR. BLACK: It was stipulated, Your Honor.
8 THE COURT: The exhibits have been or are
9 admitted.
| 1¢
; 11 (Exhibit No. 6 was admitted.)
‘ 1z
13 THE COURT: You may cross examine,
14 ﬁr. Black.
15 MR. BLACK: Thank you, Your Honcr.
16
17 CROSS-EXAMINATION
18 (| BY MR, BLACK:
19 0. Morning, Mr. Brown.
20 k. How are you, Mr. Black?
21 Q. It's my understanding, Mr. Brown, that you are
22 || also an attorney representing the Montana Republican Party;
23| isn't that correct?
24 A, That is correct, but I'm not testifying in that
25| capacity teday.
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1|| Montana to have boots on the ground and touch base with
2 || potential constituents and voters as a part of the
3| electoral process?

4 A. That's correct.

5 Q. And isn't it true a county central committee such
6 || as Beaverhead County could hire somebody, provide services
7| to somebody in northeastern Montana who's a candidate and

8|l agsist them with fundraising through paid staff of

9 || Beaverhead County Central Committee?

10 A. Yeah. We have that -- I mean, that's an option.
11| But you need to understand that practically the best way to
12 || do that would be to contribute money to the candidate

13 || himself so he could hire his own staff, local staff, and

14 || then have them drive around in their own county.

15 Q. Well, I understand your positiomn, Mr. Brown, that
16 || that -- that may be more preferable from your perspective,
17|| but it doesn't eliminate the fact that there are other

18 || avenues available for Beaverhead County to spend money to
19 || support a candidate that would directly help that candidate
20|| in his election; isn't that true?
21 a. (Nodg head affirmatively} That is true. But
22 || there is also prohibitions in law that precohibit us in
23 || certain instances from spending the meney as we would like
24 || to direct it,.

25 Q. But that -- that doesn't vitiate the fact that

*hkkhkk*k
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1|} you could provide paid staff to any candidates?

2 A, That's correct.
3 Q. and that's not considered a contribution?
4 A. (Laughing) Well, we can get into legal argument

5|| on that, but the most recent interpretation by the Montana
6 || commissioner of Practices is to that effect. I don't agree
71| with that, that that comports with Montana law.

8 Q. But certainly in this case, Mr. Brown, the

9|| parties have stipulated that that's a fact.

10 A, That's true.

11 Q. That that is available?

12 A, Correct.

13 0. Correct? Okay.

14 A, As of this time.

15 0. Okay. There are no limits on contributions to

16 || political parties or political committees in Montana, is

174 there?

18 A, On the contributiong end of the committees?

19 Q. Yes.

20 A. No.

21 Q. Okay. 8o to the extent that somebody were to --

221 an individual were to provide funds as a contribution to
23 || the Beaverhead County Republican central committee, that
24 || money could be used by the Republican Central Committee as

25| it desires, and it could -- up to any amount above and

*hkkkk
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beyond the individual contribution limits identified by

statute?
A Right.
Q. Okay. And certainly it's true that individuals

can direct contributions to be used in a certain way; isn't
that correct?

A. (8igh) Well, they can certainly tell the central
committee that that's how they would like it to be used,

but we are under no obligation to use it that way.

Q. Sure. But certainly that opportunity is there?

A. (Nods head affirmatively) Well, sure.

Q. And as a matter of fact, it happens often, does
it not?

A. We have --

Q. Individuals direct contributions to be used for

specific purposes?

i I can honestly tell you, as a member of the
Beaverhead Central Committee, we have never had that
conversation with any individual contributor.

Q. Okay. Now, with respect to volunteers, a
volunteer for a candidate -- you were a candidate in this
last election cycle, weren't you, Mr. Brown?

A. An unsuccegsful one, yes.

Q. Isn't it true that expenses of volunteers in

assisting a campaign are not considered a contribution?

hkkkkk
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A, Yes. The actual like labor part of it, that's
correct.
Q. Sure. But the expenses they incur are not an

in-kind contribution, are they?

A, They are not, I don't believe. (Shakes head
negatively)
Q. How many political party committees are their

entirely in Montana?

A. Republican and Democrat?

Q. Yeah, do you know?

A, I don't have any idea.

Q. But there is over 50 Republican county central
committees?

A. I believe around 50, plus the state party.

Q. And one of them is here -- or two of them are

parties in this lawsuit?

a, That's correct.

Q. Okay. And at least with respect to the
Beaverhead County Central Committee, you've identified, I
believe, six candidates over two electien cycles that you
were concerned about regarding your contributionsg; isn't
that correct?

A. About whether or not they would be returned?

Q. About -- well, about whether or not you want to

contribute to them or in fact if they were returned?

hkxhkk
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1|| political party committees or political action committees,
2 || are not treated as contributions, even after I-118 in the
3|| Eddleman case?

4 A. That's correct.

5 Q. Okay. Now, Mr. Bopp asked you some questions

6 || about voter information and typical voters, do typical

7|| voters keep track of who contributes to candidates?

8 A, Oh, absclutely.
9 Q. That's your understanding?
10 A. Oh, veah.
11 : Q. Ckay. Do typical voters pay attention to people

12 || knocking on their doors in political campaigns?

13 A. Absolutely.

14 Q. and as a matter of fact, the culture in Montana,
15|| the long-standing culture -- you've been involved in

16 || politics for year -- is that retail politics are knocking

17|l on doora, boots on the ground, is a very important part of
18| an effective political campaign.

19 A, Oh, I don't think there is any doubt about that.
20| That's right.

21 Q. And in some places, more impertant than money:
22| isn't that true?

23 A Oh, I disagree with that.

24 Q. Okay. You think money is always more important

25 || than knocking on doors?
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1 A. My answer would be it depends on the office,

2] quite honestly.

3 Q. Sure. ©Sure. 8o, you can't generalize?
4 A, No, you can't generalize.
5 Q. Okay. But it is important in every race to have

6 || boots on the ground and send people knocking on doors?

7 A. Yes. But it's -- it's more important in the

8|l lower tier races.

2 Q. Sure. 8o all the House District races, that's a

10 || really important issue, isn't it?

11 4. Yes.
12 Q. Okay.
13 A. And it's not so much on the statewlde races where

14 || you have to rely on television and radio, newspaper.

15 Q. And then what we've been focusing on today thus
16 || far, Mr. Brown, is the lower tier races, the House and

17 || senate races; isn't that correct?

18 A, (Nods head affirmatively) I would say that's a
19 || correct characterizatiocn.

20 - Q. Okay. And so even though there has been an

21|| advisory opinion since 1996, that personal services are not
22 || considered contributions, and it's important in these lower
23| tier races to put boots on the ground to knock on doors and
24 || make phone calls, that the Beaverhead County Republican

25 || Central Committee has not availed itself that opportunity

*hkkkdkk
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1|| to support these lower tiered races ever and has no plans
2]| to do so0?
3 A. Mr. Black, the Beaverhead County Republiqan

4 || Central Committee is neither in a position to hire staff,

5| nor does it desire teo want to hire staff. Our

6 || long-standing practice, along with the long-standing

7| practice of most county central committees in Montana, is

81| toc then participate through the contributions to their

9 || candidates, not the hiring of staff. That is best left to
10 || the state political parties and to the campaigns. That is
11|| how it's traditionally being done in Montana.

1z Q. But that is a cheoice that the Beaverhead County
13|} Republican Central Committee has made based on the variety
14 || of factors that you've identified?
15 A. It hasn't really been a choice, because as I tcld
16 || you, nobody on our central committee was aware of this
17|} treatment of law by the Commissioner of Political
18|} Practices. The Commissioner's decision came out in June of
19| '12 that said that payment of staff for political campaigns
20| is not a contribution.
21 Q. Well, certainly since June of 2012 you haven't
22 || availed yourself to that.
23 A. No. And we have no desire to. We would rather
24 |l speak and participate in political campaigns through the

25|} contribution process.
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1

2 (A brief receas was taken.)

3

4 THE BAILIFF: All rise. The United States

5 District Court is again in session.

6 THE COURT: Be seated, please. We are ready

7 to proceed in Civil 12-12. Counsel are presgent.

8 Mr. Bopp, you may call your next witness.

9 MR. BOPP: Thank you. Clark Bensen, please.
10 THE COURT: Mr. Bensen, if you would stop
11 right here in front cof the court repcrter for me,

12 please. Right here. Ralse your right hand.

13

14 CLARK BENSEN,

15 having been firgt duly sworn, testified under

16 || oath as follows:

17 THE WITNESS: Yeg, I do.
18 CLERK OF COURT: Thank you. Please state
19 yvour full name and spell your last name.
20 THE WITNESS: Clark Bensen, B-E-N-3-E-N.
21 CLERK OF COURT: Thank you. Have a seat in
22 the witness stand. And pull that microphone over in
23 front of you, you have a very soft voice and we want
24 tc be able to hear you.
25 THE WITNESS: (Complies) Is that ockay?
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1| my life in Vermont and half in D C.

2 Q. And you reside in Vermont now?
3 A, Now I'm returned to Vermont, vyes.
4 Q. You were very actively involved in politics in

5} Vermont.
& . Well, to some degree, yes, but not as much as I
7] used to be.
8 Q. Well, but you were elected to cffice?
9 A, Well, yeah. But my peint is I was much more
10|{ active before I went to D.C. Now I'm active in all sorts
11|| of states.
12 0. Well, certainly. But I guess my point is,
13| Mr. Bensen, is that with respect to your understanding of
14 || how politics work in Vermont you were very familiar with
15]| them in the context of analyzing the data in Randall versus
16 || Sorrell; isn't that a fair assumption?
17 A Yes.
18 Q. And with respect to your work in this case, all
15]|| you have done is viewed data generated by the PAC,
20| correct?
21 A, That's correct.
22 Q. And you performed no interviews of any
23 || candidates, correct?
24 Al Correct.

25 Q. No interviews of anybody that works on
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1|| campaigns?

2 A. Correct.

3 Q. No interviews of any contributors.

4 A Correct.

5 _ Q. You've done no demographic analysis of the voters

6| in Montana?

7 A. Correct.

8 Q. You've done no analysis of even the various

9|| legislative districts and who votes in those districts;

1C |} ien't that correct?

11 A, Yes.
12 Q. Okay. 2and as a matter of fact, other than just
13 || looking at the data, you have no facts other than -- to

14|} rely on in your opinions?

15 A, Well, that's correct, but that assumes what I did
16 { in Vermont actually benefited from my knowledge of Vermont,
17| and, in fact, it didn't.

18 Q. Well, we are talking about Montana now,

19]| Mr. Bensen. And so I understand that you have issues with
20|l respect to Vermont, isn't it true that in Randall versus

21| Sorrell that your analysis was based upon targeted races by
22 || the Republican Party in the state of Vermont?

23 A. Yes. Mostly because we had a list of targeted

24 || races.

25 Q. You don't have a list of targeted races here, do
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1| you?
2 A. No.
3 Q. - Okay. As a matter of fact, the Montana

4|l Republican Party is not involved in this lawsuit, are

5§ they?

6 A. I couldn't tell you that. I don't believe they
7|l are. Let's put it that way.

8 Q. Yeah. You certainly haven't talked to anybody at
91| the Montana Republican Party?

10 A. Right.
11 Q. And you were critical -- and go another

12| difference in Vermont, isn't it true that in Vermont, at
13| the time of Randall versus Sorrell, that there was a limit
14| on contributions to political parties by individuals?

15 A Excuse me?

16 Q. Isn't it true fhat individuals were limited in

17]] their contributions to political parties in Vermont?

18 A, Under the new law, ves.

19 Q. Sure.

20 AL Yeah.

21 Q. And that's the one you were challenging,

22 || correct?

23 A, Yeah.
24 . Okay. 1Is that true in Montana?
25 A, No.
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1 Q. Okay. There are no such limits. You talk about

2] the new law, but didn't Montana have a new law?

3 A. Excuse me?

4 Q. Well --

5 A. When?

& Q. Well, isn't that what the Eddleman case was

71 about?

8 A, Well, and a new law -- and besides I believe it

9| was the 1994 elections or before the 1994 elections.

10 Q. Sure.
11 A, And then it was revised a few years agc to do the
12 || index for inflation.
13 Q. And you've reviewed the Eddleman opinion, you

14 (| understand what was decided in that case?

15 g I wouldn't say that. I reviewed it once. I've
le || looked at it briefly.

17 Q. Sure. And it was part of what you considered in
18|} this case?

19 A, Yes. But really the only thing I remember
20|| relying upon from the Eddleman was the degree to which it
21| was looking at the percentage of donors who were determined
221 to be at the maximum level.

23 Q. So there was a fundamental distinction betwéen

24 || what you were doing in your analysis and what was done in

25]| Eddleman; isn't that correct, as far an analysis of

* ok ok kR k
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1|l contributions?
2 A, I couldn't tell you that.
3 Q. Well, you have reviewed the expert report of
4 || Mr. Pearson that was introduced inteo in Eddleman, that was
51 in your f£ile; isn't that correct?

6 A. I had that. And as I said during my deposition,
7]l I'm pretty sure. About all I did with that is see that it
8|| relied upon all contributions and all campaigns, so I

91| didn't worry about it.

10 Q. Well, when it relied upon all contributions, that
11|| was fundamentally different than what you did in your
12| analysis; isn't that correct?
13 A, They relied upon all, and I d4did not, ?es.

14 . Right. And you created a threshcld by which the
15 || contributions that you were going to rely upon; isn't that
16 || correct?

17 A, I used itemized contributions.

18 Q. Sure. Sure. And so when you said you used

19]| itemized contributions, what does that mean?
20 A, My understanding that the limit, if it's kelow
21| 35, it does not have to be itemized, and therefore there
22| are a lot of entries into the database that says past that,
23 || things like that. If it was over $35, it would need to be
24 |l reported, those are the cnes that I looked at.

25 Q. 80 when you made a determination of how many --
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1|{ the percentage of donors that were at the maximum, you did
2| not consider anybody who contributed under $35; isn't that
3 || correct?
4 A, Well, not entirely. There were a few cases that
5|l actually listed people under $35, as well, but generally

& [| that's correct,

7 Q. And so did you do any analysis of the amount of

8 || money that was donated by the under %35 donors?

9 A. No, because I didn't have that information.
10 Q. Well, isn't it true that on the C-5 reports that
11 || every candidate has to identify the amount of unitemized

12| donations?

13 A. I don't know if that's a reguirement. I believe
14|l I saw quite a few when I was actually looking at the

15| hand-printed -- or, excuse me, handwritten scans of the C-5
16 )| reports. It became clear that I couldn't rely upon those
17|| for several reasons, not the least of which was timing, and
18} so I therefore went to the consistent aspect of how the
19|} data that the CPP had put together, and they didn't include
20]| that in that.

21 Q. So the data that you relied on did not include
22 || the universe of donors that contributed under $357?
23 A. That's correct.
24 Q. Okay. And it's fair to say that in Montana a

25| candidate has to keep track of folks who contribute under
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1|l $35; isn't that true?

2 D I don't know that.

3 Q. You don't know that. &aAnd you have never talked
41| to any candidates to verify what they do on a C-5 report?
5 A. I assumed that the simple term "pass the hat"

€|} implies that they did not keep track of every donor.

7 Q. Well, what does "pass the hat" mean to you, Mr.
B || Bensen?

9 A It means they had a fundrailser and they passed
10| the hat and people threw a couple bucks in.

11 Q. Okay. But is that everything that's included in

12§t the under threshold of reporting of $35?

13 A, No. It could be an event where they charged §5
14 || for it.
15 Q. Sure. Or somebody could give you a 355 bill;

16 || isn't that correct?

17 A, Yes.

18 Q. Or a $5 check?

19 A. Right.

20 0. It just wasn't reported on the data that you
21} have.

22 A, Correct.

23 0. And it wasn't reported on the data you relied
24 4| upon?

25 A, Correct.
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Q. So, the difference between your analysis and the
analysis that was done in the Eddleman case is that you
excluded the universe of under threshold donors whereas the
evidence there did not exclude that universe; isan't that
correct?

A. That's correct. But, of course, Eddieman was
before Randall.

Q. I'm not asking for your legal opinion, Mr.
Bensen, I'm talking about the evidence we are talking
about. You made no attempt to analyze the aifference in
contributions that were presented in evidence in Eddleman,
and Eddleman relied upon the court, and how that changed
before now; isn't that correct?

A, That's correct.

Q. 80 you are taking a blank slate and ignoring
Eddleman as to how we should proceed with respect to
whether or not contribution limits are adequate?

A, I'm merely looking at the data that is provided
by the State to analyze election -- campaign finances in
elections and to provide, hopefully, the Judge a frame of
reference whereby he can make some decision.

Q. Sure. The only other case you've testified in
regarding contribution limits was Randall versus Sorrell or
the lower court case, I think it was Sorrell versus

Landell; isn't that correct?
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1 A It was actually Landell versus Sorrell, is the

2| lower level.

3 Q. Landell versus Sorrell. And with respect to the
4|l data that you relied upon in this case, isn't it true that

51 you only relied on 56 different elections? A hundred --

6 A. Well, T had 112 candidates, so, yeah, I guess so.
7 Q. So 56 different elections over the span of how

8]l long?

9 A, That was for four election cycles. This was

10 || respecting the competitive races more, so eight, ten, some
11| four and six.

12 Q. S0 the competitive races based upon your analysis
13| of the 10 percent margin difference in vote count, correct?
14 4. Correct.

15 Q. Okay. So do you recall how many elections there
1¢ || were in Montana in all of those years that you were

17 analyzing? How many elections were not competitive that

18 || you did not analyze, or do you know?

19 a. I guess it would be 56 minus 4 times 100.

20 0. So, significantly more?

21 A, At least for the House, and then for the Senate,
22| it's only half the Senate each time. 8o, yeah -- well,

23|l clearly there were. I mean, a typical situatiocn you're
24| going find between 10 and 20 percent of the races

25|] intellectually are chamber or congress that are going to be
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1|| competitive within that definition of ten points.
2 0. So with respect to the elections you did analyze,
3| you didn't analyze any of the primary elections; isn't that
4 || correct?

5 A. I did not analyze the primary election, per se,
6 || because that was again an issue vis-a-vis the data that the
7| CPP put together because they didn't provide a time frame

8[| for contributions.

] Q. When you are saying they didn't provide the time
10| £rame, you mean the date that you were able to access on

11} the website didn't provide that; isn't that correct?
1z A. The data that CP put -- spent a lot of taxpaver
13 || dollars on to put together some database did not put that
14 || in the information.

15 Q. And you made no attempt to go back to the C-5
16 || reports and figure out whether or not the primary elections
17 || were different from the general elections, or even consider
18§ the primary elections based upon the source data; isn't

19| that correct?
20 A. Yeah. That was for purely a timing aspect,
21}l because they would have taken months, if not years, to do
22|l that based upon the difficulty with hand scans and the
23 || informaticn that the CPP put together.
24 0. I mean, isn't it true that oftentimes in Montana

25 || elections that the ultimate result iz determined in the
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1|| primary, not in the general election?

2 A, Well, I don't know specifically. In Montana, of
3|l course, certainly in some cases that's the case.

4 Q. Sure. Sure. And I'm going to go back to the

5|| itemized versus unitemized contributor just for a second

6| just so that we make sure that the Court understands the

7|/ issue here, 1Isn't it true that your opinion is that if you
8| -- you believe that if you go to people who are maxed out,
2| that have already committed to the campaign, that they are
10|] more likely to re-up and give more money; isn't that

11|| correct?

12 A Well, if they had a choice, yeah. The theory

13|} being that they are maxed out because that's the maximum
14 || that they can give; so therefore, if they could give more,
15| they would.

16 Q. Isn't it equally true, Mr. Bensen, that anybody
17| who's given any money to a campaign is more likely to

18 || contribute again compared to somebody who hasn't given any
19| money at all?
20 A, Yes.

21 0. So, by failing to deal with the unitemized

22 |j contributor, you are excluding an entire class of people
23 || that could be counted upon for fundraising; isn't that

24 tfue?

25 A. Excluding them from this analysis, yes.
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1 Q. Well, I mean, you are talking about these

2 || percentages of -- 25 to 30 percent of near the maxed

3|} candidates for statewide races could be counted on to give
4 || more money, isn't it true that if you included the class of
5| unitemized contributors that percentage goces down?
6 Aa. Well certainly it woﬁld. And let me correct you,
7| that was for the state legislative races, not statewides.

8 Q. Oh, I'm sorry. But with respect to all your

g || statistics you've just testified to you never considered
10 || the unitemized contributors.
11 A. That's correct.

12 Q. Okay. So all of -- if you included unitemized
13 || contributors, and you figured out a way to quantify how
14 || many there were, your statistics with respect to the

15 || potential additional donors would go down; isn't that

16 correct?

17 A, Correct.

18 Q. And they may go down precipitously?

18 Al Correct.

20 Q. And you have no idea because you didn't

21 || analyze?

22 A, That's correct.

23 Q. Okay. ©Now, you alsco testified that you believe
24 || that if the limits were increased by 50 percent or 100

251 percent on any given race, that more donors would give more
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1|} money, either at the max, or at least above the current
2 || contribution limits; isn't that correct?

3 A. I made the assumption that there would be a

4 || certain amount of them that would get mcre, yes.

5 Q. And that's exactly my point. You just made an

6| assumption based upon the fact that we all know that there

7|| are certain people who give more money, correct?

8 A. (Nods head affirmatively) Yes.

9 Q. Okay. But your 100 percent increase and your 50
10|} percent increase wasn't based upon any facts other than the
11|| assumption that if people were allowed to give more money,
12 || that some people probably will give more money?

13 A. It goes back to what I said before about a finite
14 || number of donors that will ever get to the maximum level.
15 || There are only so many people that will give more than the
16|| $35, they will give 100, they will give 200, whatever is

17| allowable there, and there's a certain subset of the

18 || population that will do that, and the subset is, from the
13|} studies I've seen, like about a percent of the overall

20|| population. So the fact is once you're in that group,

21|| that's more likely to be it.

22 Q. Well, you didn't rely on any studies or treatises
23|l in your opinion in this case, did you?

24 A Not for anything I referenced here. That was --

251 it's only applicable to the extent the 67 percent was my
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1|| reference for what I thought would be a reasonable

2 || percentage of people who would, in fact, have given more
3| had they had an opportunity.

4 Q. And that reasonablenegs is not based upon any

5| facts related to Montana?

6 A. No.

7 0. Okay. ©Okay. You did no analysis of whether or
g8 (| not any campaign could run a competitive campaign based

9 (| upon the money they were able to raise under Montana

10| contribution limits; isn't that correct?
11 A. Well, aside from the results, yes, that's

12 || correct.

13 Q. Well, you're analyzing data. You didn't go out
14 || and try and determine whether or not candidates were
15|| precluded from raising the amount tb run an effective
16 || campaign?

17 a. No, I did not.

18 0. Okay. And certainly you didn't take into account
19| the differences in this case and the differences of the
20| eircumstances in Vermont, did you?
21 A. {(Pause) Can you restate that?
22 Q. Well, for example, you talk about the power of
23 || incumbency; isn't that correct, on some level?
24 A, Well, I talk about how incumbents -- there was a

25 || differential between incumbents and non-incumbents on
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1| certain measures, yes.
2 Q. You would agree with me, would you not, that
3|| incumbency is less of a concern in Montana than it would be

4 || in Vermont?

5 A. Yeg. Yes.
[ Q. And we have term limits; isn't that correct?
7 A. Well, there's that, plus you have competitive

8| elections that Vermont doesn't necessarily have.

9 Q. So you believe we have competitive elections in
10| Montana?

11 A. You have a number of seats that were competitive.

12! My recollection in Vermont now is that that is not the

13 || case.
14 Q. S0 they are not competitive in Vermont now?
15 A, There are very few competitive House seats in the

16 || state of Vermont.

17 0. At the present time.

18 A, At the present time.

19 Q. As a result of Randall versus Sorrell?

20 A, No, just as a result of the overall demographic

21| change in the state.
22 Q. I see. But certainly you have no understanding
23 ]| of demographics of Montana as it relates to contribution
24 || levels or campaigns?

25 A. Uhm, all I know is that it's been a competitive
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1]|| state off and on at several levels from the -- you know, at
2|| the 60,000 foot level kind cf thing, and we had -- was it

3 || the House was -- there was a recount because the
4|| constitution party got stuck? My point being, it's gone
5|t back and forth at one point during the decade, although

6|| that was the House, I think now the Senate has become more

7| of the -- the tippring point or whatever.

8 Q. The pendulum swings back and forth?

9 . Well, there is that, yes.
10 0. Okay. You were critical in your direct,

11| Mr. Bensen, about use of the Consumer Price Index; isn't

12} that true?

13 A, Well, I just -- it has its purposes. I don't see
14| that. It's only part of the pie here. I mean --

15 Q. Is it your opinion that the Consumer Price Index
16 || is inappropriate to apply to adjust contributions?

17 A. Well, I guess it depends on what you consider the
18} purpose of the contribution limits.

19 0. I'm asking you your opinion in this case based

20 || uwpon the facts you know.

21 A, Well, as I said during direct, the CPI basically
22 || only addresses cone part of the equation.

23 Q. Well, and you said that gasoline was one of the
24 |t things that was appropriate in Consumer Price Index; isn't

25{| that correct?
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1 A, Yes, but that's only one factor in the consumer

2 || based index for that, whereas if the theory here is vyou

3 || were indexing the contribution limits to account for

4|l inflation because, in fact, the cost of everything goes up,

5] it does not reflect the cost of campaigns at all except for

6 || transportation.

7 0. But other than just looking at the data, you

8| haven't tried to break down what the cost of campaigning in
9|| Montana is. You haven't spoken with any candidates

10 || involved in that, have you?

11 A No. I'm just saying, in answer to your question

12 || about the CPI, is not a complete indicator te think that

13 || just because you adjust for inflation that's going to make
14| the campaigns happy because all ¢of a sudden they have more
151 contributions,

16 Q. Well, is it your opinion that the state of

17]| Montana through its laws on contributions is to make the

18|} campaigns happy?

19 A, One would think that the purpose of the indexing

20| for inflation was to keep pace with the economic times, but

21|| that's only the input. The cutput is that everything that

22|l a campaign does now is much more expensive because

23 || campaigns are becoming much more professionalized, so

24 || therefore they are increasing, like medical and school of

25| law stuff. They are outpacing inflation.
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Q. But you're talking as a general proposition, you
don't know what happens in Montana?

A. That's correct, a generzl proposition.

Q. Okay. And your -- you weren't here this morning
when we were talking about boots on the ground and the
importance of door-to-door campaigning in Montana, were
you?

A, I was still here for that, ves.

Q. Okay. And you understand that part of the
culture of Montana for political campaigning is retaill
politics, much more so than what you maybe have experienced
in Vermont; isn't that correct?

A. Frankly, I think it's probably counter to that.
In Vermont you literally do go to every household because
you can walk there,

Q. Okay. Do you have any understanding as to what

the cost of fuel bears upon running a campaign in

Montana?

A. Well, I'm sure it's considerably more than
Vermont .

Q. Sure. And you don't disagree that indexing

contribution limits with inflation is a bad idea?
A, No. And it's an accepted standard.
Q. Sure. And then certainly, you know, in Randall

versus Sorrell they weren't indexed for inflation at all
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regardless of what indicator you use?

A. That is correct, that was one of the preoblems.

Q. And certainly it's fair to say that, at least
with respect to contribution limits in Montana, the
gtructure of what's considered a contribution is radically
different than ﬁhat's in Vermont; isn't that correct?

A. (Pause} I'm not sure I understand.

Q. Well, isn't it true that volunteer services, to
the extent that wvolunteers incur expenseg in volunteering
such as their fuel and lodging in Montana, is not
considered an in-kind contribution?

A, That was my -- that's my understanding, yes.

Q. Isn't it true that in Montana political
committees, whether they are political parties or PACs, can
provide boots on the ground, people providing services and

pay their expenses and those aren't considered

contributionsa?
A, That's my understanding, as well.
Q. Ckay. And that's much different than what

happens in Vermont: isn't that true?

A, I don't believe so, but that's --

Q. So political parties in Vermont can contribute
services to a party and it's not considered a
contribution?

A. No, but there was a coffee conch exception or
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1]|| something along that -- there is some ability to do that,
2| so I'm just saying it's not tetally distinct from

3| Vvermont.

4 Q. Sure. And your understanding of what actually is
5| 2 contribution in Montana is pretty much limited to what

6|| the statute says as far as what the numbers are; isn't

7 || that correct?‘

8 A, Yeah. My understanding of what the contribution
9|i is is pretty limited from that standpoint. My perspective
10| was to lock at contributions for those who -- with checks.
11 Q. And you never did any analysis of what

12 || opportunities may be available to either PACs or political

13 || parties during races as a result of providing services, did

14 || you?
15 AL No.
16 Q. Let's talk about this near max analysis. As I

17 i| understand it, you added this near max criteria to try and

18 || figure out people who approach the maximum, that didn't

19 || actually pay the maximum, and then determine that it was

20|| significant in some respect? Would you explain that to

21 || me?

22 A. Well, I can rephrase what I said during the

23 || direct, which is I started it because I thought there was a
24 || pattern that people were giving just below the max, so I

25|l wanted to trap that, at least to a 95 percent trap. So in
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1 the contributeors would still be an individual entity.

2 The actual dellar value doesn't matters as much,

3 that's why I converted everything to percentages.

4 THE COURT: You rejected any consideration

5 of the Ceonsumer Price Index except for the cost of

6 transportation, as I understand it?

7 THE WITNESS: Well, I don't reject it, I'm

8 just saying that's only part of the eguation. I mean,

9 currently, you know, these --

10 THE CCURT: It's not part of your

11 methodeology.

12 THE WITNESS: Correct.

13 THE COURT: Well, weouldn't it have been a

14 reasonable check on your own cheice of methodology, to

15 have made that consideration?

16 THE WITNESS: I guess I don't understand. I

17 mean, I used it as part of it by using the relative

18 percentages. I don't gee how that's different from

19 your previous question.

20 THE COQURT: Well, I think it is. I'm not

21 sure I understand exactly why that analysis wouldn't

22 be a reasonable approach in checking your own

23 methodology.

24 THE WITNESS: Well, again, if the single

25 limit was a $130, as it was a few years agoe, 1f, in
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1 PROCEEDINGS
2
3 {The proceedings began at 9:30 a.m.)
4
5 THE BAILIFF: All rise. The United States
& District Court for the District of Montana is now in
7 session, the Honorable Judge Lovell presiding.
8 THE CCURT: Be seated, please. We are ready
g for the second day of trial in Civil Cause 12-12, Lair
10 against Murry. The Plaintiffs' case is under way.
11 Mr. Bopp, you may call your next witness, please.
12 . MR. BOPP: Thank you. Representative Mike
13 Miller, please.
14 CLERK CF COURT: Please stand right here,
15 sir, and railse your right hand.
la
v MIKE MILLER,
18 having been first duly sworn, testified under
19| ocath as follows:
20 THE WITNESS: I do.
21 CLERK OF CQURT: Thank you. Please state
22 your full name and spell your last name.
23 THE WITNESS: Richard M. Miller,
24 M-I-L-L-E-R.
25 CLERK OF COQURT: Thank you. Have a seat in
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it was to demonstrate an affiliation with the PAC?

A. There would be no affiliation with the PAC. For
example, 1f the Montana Wood Products gave me a PAC check I
would assume that means that they liked my voting record in
the previous session. That does not mean they are going to
tike my voting record in the subseguent session.

Q. Fair enough. But certainly if a PAC decided to
-- wanted to give you money, and liked your voting record
in the last session, you could still indicate that on your

website 1f you wanted to?

A, I cculd.

Q. Okay. And you've chosen not to do that?

A. I have.

Q. Okay. So in 2008 you were a challenger and you

beat an incumbent that outraised you in contributions;
isn't that correct?

A That's correct.

Q. So one of the things that you testified in your
direct is that you'd like to raise $12,000 more for more

direct mailings; isn't that correct?

A I believe I said 12,000 total, not 12,000 more.
Q. 12,000 total?

A, Correct.

Q. So how much more do you think that you would like

to raise? Probably double what you've been raising? 1Is
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1 Q. Ckay. Now, in 2010 you ran as an incumbent?
2 A, I dzd.
3 Q. Okay. And did you have any opponents in that

4| election?
5 . I had another Republican opponent in the primary,
6|l I had a Libertarian opponent in the general, I had no

7 || Democratic opponent in that election.

8 ‘ Q. And you won the primary?
9 A, I did win the primary.
10 Q. Okay. And do you know whether you outraiged your

11 || opponent in the primary?

12 A, Cffhand, I do not. I helieve that outside groups
13 || spent considerably more on my opponent in the primary than
14 || was spent on me, but...

15 Q. So degpite the fact that outside groups spent a
16 || lot more in favor of your opponent than you spent, you were
17| still able to win based under the current contribution

18| limits in the primary; isn't that correct?

19 A Correct. I had the best message.

20 Q. Okay. And you were able to get your message out
21 || given the current contribution limits, at least

22| sufficiently to inform the voters to vote for you; isn't

23 || that correct?

24 A, Yes. T tracked with the P-43 and P-3s.
25 0. Sure. So isn't the ultimate arbkiter of a
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1 THE BAILIFF: All rise. The United States
2 District Court isg again in session.

3 THE COURT: Be seated, please. All counsel
4 are present, we are ready for the next Plaintiffs

5 witness.

5 MR. BCOPP: Doug Lair.

7 CLERK OF COURT: If you would stand right
8 there, Mr. Lair, and raise your right hand.

9
10 DOUGLAS D. LAIR,
11 having been first duly sworn, testified under

12 || oath as follows:

13 THE WITNESS: So help me God, I do.

14 CLERK OF COURT: Thank you, sir. Please

15 state your full name and spell your last name.

16 THE WITNESS: Douglas D. Lair, L-A-I-R.

17 CLERK OF COURT: Thank you. Have a seat in
18 the witness stand and speak clearly into the

19 microphone.

20

21 ‘ DIRECT EXAMINATION

22| BY MR. BOPP:

23 Q. Mr. Lair, where do you reside?

24 . In Big Timber, Montana.

25 0. And where is that located?
khkhkkhh
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1| in politics due to an issue with the local elected

2|| efficial; is that right?

3 A. Yes, sir.

4 Q. Okay. And who was that, if I may ask?

5 A, Representative John Esp.

6 Q. Okay.

7 A From Big Timber.

8 Q. And he's a Republican; is that right?

9 A, Yes, sir.

10 Q. Okay. And do you consider yourself conservative,

11 || as well?
12 A. (Nods head affirmatively) I do consider myself

13 || conservative, yes.

14 Q. Ckay. All right. 8o, for you --

15 k. Not as well. (Nods head affirmatively)

16 Q. But conservative?

17 A, Yes.

18 Q. All right. B8So for you, just as you indicated,

19|| there are differences between pecple, even in the same

20| party you are, in their valueé?

21 A. Absclutely.

22 Q. Okay. So for you -- and you also testified that
23 || you spent hundreds of hours volunteering and fundraising,
24 || right?

25 A (Nods head affirmatively) Yes.

L
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1 Q. All right. AaAnd those were in your volunteer

2|| efforts; is that right?

3 A. Yes, sir.

4 Q. And what were some of the type of things you were

5|| doing during that period of time?

6 A Letters to the editor. I helped candidates, you

7 [| know, review their letters to the editor and help others --

8 Q. Uh-huh.

9 A, -- that want to write to the editor. We have a
10| blog, we have an active blog in our county that a group of
11| us maintain.

12 0. Uh-huh.

13 A, Uhm, we do signs. We go door to door. We hold
14 || fundraisers. We place ads in the local paper. We advise,
15 || we have strategy meetings. We are fully emerged, I would
16 || say.

17 Q. Okay. So all of these activities, do you agree,
18 || are a part of an effective campaign; is that right?

19 A, Of several campaigns.

20 Q. So you volunteer, you do fundraising. You

21 || mentioned boots on the ground in your direct, so you were
22 || out there planting signs and doing all of that; is that

23 || correct?

24 A, A little bit of everything.
25 Q. Okay. And you were successful in this primary
& ke k ok ok
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1|| season, weren't you?

2 A, Yes. We had some good successes in the

3 || candidates that we supported, ves.

4 Q. Okay. In fact, you -- didn't you -- your
5|| selected candidate won in 12 of 14 races?

6 A. Our favorites won most of their races, correct.

7 Q. Okay. All right. 8o thig primary seagon you've

B|| been a very successful organizer; isn't that correct?

9 A. Cur volunteer efforts have been rewarded, vyes.
10 Q. All right. &And you just testified that you made
11§| your own communications, letters to the editor and those
12 || types of things?

13 A, Correct.

14 Q. And those are fairly important to get the word

15| out; is that right?

16 A, Correct.

17 Q. And you just testified that now you're aware that
184 you can make donations to political parties?

19 A. That's a bit of an eye opener.

20 Q. You've always been able to do that, make

21 (| donations to political parties?

22 A, Yes, but normally I don't make party donations.

23 Q. QOkay.

24 A, I like to donate direct to candidates.

25 Q. Is that because of differences between candidates
* kR kkk
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PROCEEDINGS

(The proceedings began at 9:00 a.m.)

THE CQURT: We are almost ready to proceed

in the case of Lair against Murry. This is the third

day of trial, ali Counsel are present. We have

Mr . Bender on the witness stand. You are still under

cath, Mr. Bender, you need not be resworn. We'll
proceed themn.
MR. BLACK: Thank you, Your Honor.

THE COURT: -- with Mr. Bender's

examination. And I hope you remember where you were,

Mr. Black.

MR. BLACK: I believe I do, Your Honor.

May

be a little slow getting started, as sometimes we are,

but we'll get going. We'll get there very quickly.

CONTINUED DIRECT EXAMINATION

BY MR. BLACK:

Q. Good meorning, Mr. Bender.
A. Good morning.
Q. When we left yesterday I believe we were

discussing your copinion that Montana's political system is

healthy compared to other states; do you recall that?
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1 Q. I'm sorry. Mr. --
2 A. Uhm, it's certainly on Page 3 of my report where

3l I reference California and Texas.

4 Q. Yeg. Pages 2 and 3.

5 A, As way of comparing.

& MR. BOPP: All right. If you want to limit
7 the question, then that would be fine.

8| BY MR. BLACK:

9 Q. I guess the question was do you have an opinion
10|| as to whether or not the cost of campaigning in Montana is
11|| less or more expensive than in other states?

12 F Uhm, I think the cost of campaigning in Montana
13|l is probably significantly less than other states. For a
14 || number of reasons. The very rural nature of our state

15{| means -- and the -- coming from the newspaper industry, I
16 || understand that vast swatches of our states are governed by
17 || small weekly newspapers. I think that the campaign in our
18| state often is, and I think Mary suggested this in her

19| testimony, the idea of yard signs and hand bills, uhm,

20|| campaigns are often reduced to a very retail level and the
21|| cost of -- in a handful of markets, Kalispell, Missoula,
22 || Bozeman, Billings, Butte, Helena, you are going to see a
23 || cost of advertising, media buys, where it might be

24 || significant, but the overall campaigning in this state is

25|l at a retail level and a matter of yard signs, hand bills,

* k% k ¥k
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1|| leng, long conversations. And in this age of connected

21| era, the value of_Twitter and Facebook, no matter what you
3| think of them, are becoming a tocl that can significantly
4 | lower the cost of campaigns,

5 Q. Do you have any other factes that you could rely
6 (| upon in your opinion that Montana's less expensive to

71 campaign in than other states, other than what you've

8 || referenced?

9 A. {Shakes head negatively)

10 Q. Okay. Do you have any opinion as to -- strike
11|{ that. Do you have an opinion on local preferences or

12 || demographics in Montana based upon your experience and the
13{| data as to how that impacts the success of a candidate in
12 || an election?

15 A, Uhm, yes. I think in some districts you -- the

16 || demographics are a defining factor. I think probably the

|
|
|

17 || most glaring example is around the Native American

18 || reservations where there you have this very distinctive

13 || population that is, you know, critical to understanding the

20|| role of the campaign, what the candidate has to do in order

21|l to succeed and some barrier to overcome.

22 Q. So would it be fair to say in your opinion that

23 || demographics in some circumstances may be more important

24 || than contribution limits in determining the success or

25|l failure of a candidate?

hk*kki

For The Record Reporting Services
Julie Sampson - (406) 498-3941




	12-35809
	11 Exhibits to Reply Brief - 10/11/2012, p.1
	11 Ex A - 10/11/2012, p.2
	11 Ex B - 10/11/2012, p.43
	11 Ex C - 10/11/2012, p.45
	11 Ex D - 10/11/2012, p.79
	11 Ex E - 10/11/2012, p.90


