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RICHARD DALE STOKLEY, 

Petitioner Appellant, 

V. 

CHARLES L. RYAN, 

Respondent Appellee. 

FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

No. 09-99004 

FILED 

NOV 27 2012 

MOLLY C. DWYER, CLERK 
u.s. COURT OF APPEALS 

D.C. No. 4:98-CV-00332-FRZ 
District of Arizona, 
Tucson 

AMENDED ORDER 

Before: THOMAS, Circuit Judge and Capital Case and En Banc Coordinator 

The full court has been advised of the petition for rehearing en banc. 

Pursuant to the rules applicable to capital cases in which an execution date has 

been scheduled, a deadline was set by which any judge could request a vote on 

whether the panel's November 15, 2012 order should be reheard en banc. The 

panel elected to anaend its original order, and the full court was advised of the 

planned amendment. 

A judge requested a vote on whether to hear the panel's order en banc. A 

majority of the active, non-recused judges eligible to vote on the en banc call did 

not vote to rehear the panel order en banc. Therefore, the petition for rehearing en 

banc is DENIED. 
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No further petitions for panel rehearing or rehearing en banc will be 

entertained. En banc proceedings with respect to the original order and the 

amended order are concluded. 

The dissents from the denial of rehearing en bane follow this amended order. 
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NOV 27 2012 

Stokley v. Ryan, No. 09-99004 MOLLY C. DWYER, CLERK 
U.S, COURT OF APPEALS 

REINHARDT, Circuit Judge, joined by PREGERSON, WARDLAW, W. 
FLETCHER, FISHER, PAEZ, and BERZON, Circuit Judges, dissenting from the 
denial of en bane rehearing: 

This is a death penalty case in which, due to the panel's perceived need to 

resolve, all-too-hastily, several important issues arising out of the recently-decided 

case of Maples v. Thomas, 132 S. Ct. 912 (2012), the majority, without proper 

briefing, made a number of serious errors that warrant review by the en bane court. 

So great was its perceived need for speed that the panel was still amending its 

order and changing its rationale while the en bane process was underway. Stokley, 

the individual whose life was at stake, was afforded little opportunity to explore 

the issue that the majority of the panel raised sua sponte, and then held to be 

dispositive. Nevertheless, a majority of the court voted to let the panel majority's 

order stand. As a result of our failure to go en banc, an execution which is 

scheduled for next week will occur, ha violation of fundamental constitutional 

principles, absent intervention by the Supreme Court--the only remaining body 

that can ensure that Stokley receives his constitutional rights. 

The case arises from Stokley's motion for a stay of mandate and for a 

remand to the district court in light of the Court's recent decision in Maples. 

•The panel does not contest that this motion is properly raised as a motion to 
stay the mandate. It had issued a published opinion before Maples was decided, 
but there it addressed an entirely different underlying claim. Stokley v. Ryan, 659 

A-3



Case: 09-99004 11/27/2012 ID: 8415907 DktEntry: 110 Page: 4 of 15 

Stokley claimed that, like Maples, he had been abandoned by his post-conviction 

counsel, and that this abandonment constituted adequate cause to excuse his failure 

to raise on state post-conviction review the claim that, on direct appeal, the 

Arizona Supreme Court had violated Eddings v. Oklahoma, 455 U.S. 104 (1982). 

The panel does not, in its amended order, contest Stokley's Maples claim, except to 

hold that he suffered no prejudice as a result. 

Eddings makes clear that a defendant is entitled to rely on any mitigating 

evidence that might make a fact-finder less likely to impose a death 

sentence--including evidence that does not have a causal connection to the crime 

at issue. 445 U.S. at 114-15. The Arizona Supreme Court violated Eddings in its 

decision affirming the death penalty imposed on Stokley, by failing to consider 

mitigating evidence that did not have a nexus to his crime. 2 The panel majority 

excuses the Arizona Supreme Court's violation of Eddings as merely harmless 

error, thus deciding, sub silentio, that an Eddings error is subject to harmless error 

analysis. It then holds that Stokley is unable to demonstrate the prejudice 

necessary to excuse the procedural default of his Eddings claim, and on that basis 

denies his motion for a stay of mandate and for a remand to present his claim, 

F.3d 802 (9th Cir. 2011). 

2See, e.g., State v. Stokley, 898 P.2d 454, 473 (Ariz. 1995) (disregarding 
evidence of"chaotic and abusive childhood" because Stokley "failed to show how 
this influenced his behavior on the night of the crimes"). 
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under Maples, that he was abandoned by his attorney--and ultimately the right to a 

proper review of his capital sentence by the Arizona Supreme Court under 

standards consistent with the Constitution. 

We err in declining to convene en banc to address this capital case, for 

several reasons. First, we should decide en banc the question of whether a court's 

error under Eddings is structural or is subject to harmless error analysis. Second, 

even if an Eddings error were not structural, we should decide en banc whether the 

panel ought to have reached that issue--an issue that was not properly presented to 

it--or should first have remanded it to the district court. Finally, even if the error 

were not structural and if we were not required to remand as to prejudice, we 

should have determined whether the state carried its burden of showing that the 

error was harmless. 

Whether a court's error under Eddings is structural or is subject to harmless 

error analysis is an unresolved question of exceptional importance. The circuits 

are divided on the question; the Fifth Circuit has held that such an error is 

structural, while other circuits have held the opposite. Conware Nelson v. 

Quarterman, 472 F.3d 287, 314-315 (5th Cir. 2006) (en banc), cert. denied, 551 

3Although the panel here erroneously found no prejudice, it did not rule on 
the question of cause in its amended order, and a remand, on that question at least, 
would be necessary. 

-3- 
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U.S. 1141 (2007) with Bryson v. Ward, 187 F.3d 1193, 1205 (10th Cir. 1999) 

(collecting cases applying harmless error review). Even our own court's decisions 

appear divided on this issue. Compare Williams v. Ryan, 623 F.3d 1258, 1270-71 

(9th Cir. 2010) (conducting no harmless error analysis) with Landrigan v. Stewart, 

272 F.3d 1221, 1230 & n.9 (9th Cir. 2001). The Supreme Court has previously 

granted certiorari to address this question, see Smith v. Texas, 549 U.S. 948 (2006) 

(mem.), although it nevertheless eventually declined to address it, see Smith v. 

Texas, 550 U.S. 297, 316 (2007) (Souter, J., concurring). A petition for certiorari 

raising this precise question is currently pending before the Supreme Court. See 

Thaler v. McGowen, No. 12-82 (U.S. filed July 17, 2012), available at 2012 WL 

2992072. 

The panel's hastily-reached decision, without adequate briefing, that such 

error is not structural is simply inconsistent with the Supreme Court's precedents 

regarding the importance, in capital cases, of permitting the fact-finding body to 

properly weigh all mitigating factors. These precedents require that the fact- 

finding body give meaningful weight to mitigating factors--a requirement that is 

as much substantive as it is procedural. See Penry v. Lynaugh, 492 U.S. 302,319 

(1989) ("[I]t is not enough simply to allow the defendant to present mitigating 

evidence to the sentencer. The sentencer must also be able to consider and give 

-4- 
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effect to that evidence in imposing sentence." (emphasis added)), abrogated on 

other grounds by Atkins v. Virginia, 536 U.S. 304 (2002). Such an error cannot be 

cured by this court, and particularly, given the deference due to the state court, by 

this court sitting in habeas review. We should not engage in an independent 

weighing of these factors, especially when the state court originally did so under a 

mistaken conception of its legal duty. Such an independent weighing creates the 

substantial "risk that the death penalty will be imposed in spite of factors which 

may call for a less severe penalty." Penry, 492 U.S. at 328 (citing Lockett v. Ohio, 

438 U.S. 586,605 (1978)) (remanding for a re-determination of the aggravating 

and mitigating factors). That risk, as the Supreme Court has held, is "unacceptable 

and incompatible with the commands of the Eighth and Fourteenth Amendments." 

Id. Thus, not only should we go en banc, but we should conclude that the error is 

structural, and that the Arizona Supreme Court should be given the opportunity to 

apply the proper Constitutional standards. 

Further, even were we to conclude that an Eddings violation is not structural, 

the panel majority's decision to address the question of prejudice would constitute 

error. The state made no mention of this question in its opposition to Stokley's 

motion for a stay of mandate, and the district court had had no opportunity to 

consider Maples at all. The simplest course would have been to remand, to give 

-5- 
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both parties the opportunity to fairly address the issue and to obtain the views of 

the district court. See, e.g., Maples, 132 S. Ct. at 927-28 (remanding for a 

determination regarding prejudice); Martinez v. Ryan, 132 S. Ct. 1309, 1320-21 

(2012) (same). The panel, however, did not remand--instead, it addressed the 

issue of prejudice sua sponte, despite the state's failure to raise it. This is 

particularly surprising, given that, if an Eddings error is not structural, the state 

bears the burden of demonstrating that the error is harmless. See Hitchcock v. 

Dugger, 481 U.S. 393,399 (1987) (noting the state's duty to demonstrate that error 

is harmless, and holding that "[i]n the absence of such a showing our cases hold 

that the exclusion of mitigating evidence of the sort at issue here renders the death 

sentence invalid."). 

As it was, the first substantive discussion of prejudice in this case was in the 

panel majority's original order denying Stokley's motion--although prejudice was 

simply an alternative basis for the order. The principal basis for the majority's 

holding was that Stokley had not been abandoned by his counsel, and thus that no 

cause existed for the procedural default. Stokley's first opportunity to brief the 

issue of prejudice was in his petition for en banc rehearing, although he was 

compelled to argue primarily that the panel erred in holding that he had not been 

abandoned by counsel under Maples and that the he had not waived the issue of 

-6- 
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prejudice. The panel majority paid little heed to Stokley's briefing: a mere two 

days after his petition for en banc rehearing was filed, this court denied it; later that 

day, the panel majority anaended its order--not to reflect Stokley's limited briefing 

regarding prejudice, but rather to render the issue of prejudice the sole basis of its 

amended order (thus eliminating all discussion of the merits of Stokley's Maples 

claim), while leaving its discussion of prejudice largely unchanged. 4 

Finally, even if the Eddings violation in this case were subject to harmless 

error review, and even if it were appropriate for the panel to reach the issue without 

a remand to the district court, it is clear that the Eddings error in this case was 

indeed prejudicial. If we are to determine whether there is harmless error here, 

then the Court's decision in the Eddings line of cases must be our guide: the focus 

of our inquiry ought to be whether there is a "risk that the death penalty will be 

imposed in spite of factors which may call for a less severe penalty." Penry, 492 

U.S. at 328 (citing Lockett, 438 U.S. at 605 (1978)). Here, the comity and 

4The panel's original order was based, in part, on an alleged representation 
by Stokley's counsel that no remand was necessary on the issue of prejudice. See 
Maj. Op. (Nov. 15, 2012) at 3 n.l ("Stokley's counsel.., did not raise any issues 
that required factual development through the requested evidentiary hearing."). 
The recording of oral argument clearly conveys counsel's statement to the 
contrary--that further development of the record was needed because "there has 
never really been a discussion of prejudice" and Stokley's pleadings regarding the 
issue were simply "notice pleading." The panel's amended opinion omits the 
assertion that counsel has waived this issue. 

-7- 
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federalism concerns that typically limit our inquiry when we sit in habeas review, 

see Cullen v. Pinholster, 131 S. Ct. 1388, 1401 (2011), suggest that the Arizona 

Supreme Court should be given an opportunity to re-weigh these factors when that 

risk is at least substantial, as it is here. This is particularly so given that the 

Arizona Supreme Court undertakes an independent and de novo weighing of 

aggravating and mitigating factors in its initial review of every capital case 

(including this one), and thus is uniquely situated to cure this error as well as being 

already familiar with the facts of this case. See State v. Stokley, 898 P.2d at 454. 

Here, there clearly is a sufficient risk that the death penalty will be imposed 

in spite of factors that call for lenity. The Arizona Supreme Court permitted an 

Eddings error to affect its consideration of at least three of the mitigating factors it 

considered. See State v. Stokley, 898 P.2d at 469 (substance abuse), 470 (head 

injuries and impulse control), 473 (family history and childhood abuse). Although, 

as the Arizona Supreme Court pointed out, these factors did not have a direct nexus 

to the crime in question, the court's refusal to grant them weight undoubtedly 

limited its ability to "express[] its 'reasoned moral response' to that evidence in 

rendering its sentencing decision." Id. That this risk exists is particularly likely in 

light of the fact that Stokley's co-perpetrator--who actually instigated the 

crime--received a sentence of only 20 years, and has already been rclcased from 

-8- 
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prison. The facts of this crime, absent a consideration of Stokley's particular 

circumstances, thus do not inexorably lead to a finding that the death penalty 

should have been imposed. Thus, were we to engage in a harmless error analysis, 

we should hold that Stokley had established the requisite prejudice with respect to 

his Maples claim. 

For these reasons, I respectfully dissent. 

5The 
more proper body to undertake this analysis, however (if not the 

Arizona Supreme Court), is the district court. The district court could make this 
decision on remand with the benefit of a thorough examination of the full record 
before the state court--examining the evidence and arguments made in support of 
each aggravating and mitigating factor--as well as with full briefing and argument. 

-9- 

A-11



Case: 09-99004 11/27/2012 ID: 8415907 DktEntry: 110 Page: 12 of 15 FILED 

NOV 27 2012 

Stokley v. Ryan, No. 09-99004 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 

W. FLETCHER, Circuit Judge, with whom Judges PREGERSON, REINHARDT, 
WARDLAW, FISHER, PAEZ, and BERZON join, dissenting from the denial ofen 
bane rehearing: 

I fully concur in the dissents of Judges Reinhardt and Watford from our 

failure to take this case en bane. ! add only the following. 

In our haste, we have forgotten our role as an intermediate federal appellate 

court. We have taken the role of the federal district court, refusing to allow that 

court to deal in the first instance with Stokley's motion under Maples v. Thomas, 

132 S. Ct. 912 (2012). And we have taken the role of the Arizona Supreme Court, 

refusing to allow that court to assess the importance of Stokley's mitigating 

evidence that was previously disregarded, in violation ofEddings v. Oklahoma, 

455 U.S. 104 (1982). Further, we have allowed a three-judge panel of this court to 

decide, without briefing from the parties, that Eddings error is not structural, 

despite cases in this circuit to the contrary, see Williams v. Ryan, 623 F.3d 1258 

(9th Cir. 2010); Styers v. Schriro, 547 F.3d 1026 (9th Cir. 2008), and despite 

suggestions from the Supreme Court that such error may indeed be structural. See 

Smith v. Texas, 549 U.S. 948 (2006) (mem.); Smith v. Texas, 550 U.S. 297,316 

(2007) (Souter, J., concurring); Thaler v. McGowen, 2012 WL 2955935 (Nov. 26, 

2012) (denying cert. in McGowen v. Thaler, 675 F.3d 482 (5th Cir. 2012), in which 

-1- 
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Fifth Circuit held that Eddings error in jury instruction is structural). 

There is no reason for such haste. Stokley has asserted plausible claims 

under Maples and Eddings. They may or may not prove to be winning claims. But 

we should not allow the State of Arizona to kill Stokley before they have been 

properly considered. 

-2- 
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FILED 

Stokley v. Ryan, No. 09-99004 NOV 27 2012 

MOLLY C. DWYER, CLERK WATFORD, Circuit Judge, joined by PREGERSON, WARDLAW, W.u.s. court oF APPEARS 

FLETCHER, FISHER, PAEZ, BERZON, CHRISTEN, and NGUYEN, Circuit 
Judges, dissenting from the denial of en banc rehearing: 

I do not think there is any question here that the Arizona Supreme Court 

violated the rule established in Eddings v. Oklahoma, 455 U.S. 104 (1982). 

Assuming, as the panel majority does, that abandonment has been shown under 

Maples v. Thomas, 132 S. Ct. 912 (2012), Stokley has established cause for his 

procedural default. There are two unresolved questions with respect to prejudice. 

The first is whether this court must actually decide the merits of the underlying 

Eddings claim or need only find that the claim is substantial, as in Martinez v. 

Ryan, 132 S. Ct. 1309, 1318 (2012); the second is whether an Eddings violation is 

structural error or is instead subject to harmless error review. These important and 

unsettled issues should be resolved by the court sitting en bane. 
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FILED 

Stokley v. Ryan, No. 09-99004 NOV 27 2012 

MOLLY C. DWYER, CLERK PREGERSON, Circuit Judge, dissenting from the denial of en banc reh£ca•iql•, aT oF APPEALS 

I concur in the dissents of Judge Reinhardt, Judge Fletcher, and Judge 

Watford from our court's refusal to take Stokley v. Ryan en bane. 

-1- 
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

FILED 

NOV 21 2012 

MOLLY C. DWYER, CLERK 
u.s. COURT OF APPEALS 

RICHARD DALE STOKLEY, 

Petitioner Appellant, 

V. 

CHARLES L. RYAN, 

Respondent Appellee. 

No. 09-99004 

D.C. No. 4:98-CV-00332-FRZ 
District of Arizona, 
Tucson 

AMENDED ORDER 

Before: McKEOWN, PAEZ, and BEA, Circuit Judges." 

Richard Dale Stokley, a state prisoner, was sentenced to death in 1992 for 

the murders of two 13-year-old girls. After pursuing direct review and post- 

conviction relief in the Arizona state courts, he filed a habeas petition in federal 

district court, which was denied on March 17, 2009. Stokley's appeal from that 

decision was denied by this court in Stokley v. Ryan, 659 F.3d 802 (9th Cir. 2011). 

On October 1, 2012, the Supreme Court denied Stokley's petition for certiorari. 

Stokley v. Ryan, No. 11-10249, 2012 WL 1643921 (Oct. 1, 2012). Stokley now 

asks this court to stay issuance of the mandate on the ground that the Supreme 

Court's holding inMaples v. Thomas, 132 S. Ct. 912 (2012), constitutes an 

intervening change in the law that could warrant a significant change in result. In 
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Maples, the Court held that abandonment by post-conviction counsel could provide 

cause to excuse procedural default of a habeas claim, ld. at 927. 

Under Federal Rule of Appellate Procedure 41 (d)(2)(D), this court "must 

issue the mandate immediately when a copy of a Supreme Court order denying the 

petition for writ of certiorari is filed." Fed. R. App. P. 41(d)(2)(D). Nonetheless, 

this court has the authority to issue a stay in "exceptional circumstances." Bryant 

v. FordMotor Co., 886 F.2d 1526, 1529 (9th Cir. 1989), cert. denied, 493 U.S. 

1076 (1990). To constitute an exceptional circumstance, an intervening change in 

law must require a significant change in result for the parties. See Beardslee v. 

Brown, 393 F.3d 899, 901 (9th Cir. 2004) ("[A]n intervening change in the law is 

an exceptional circumstance that may warrant the amendment of an opinion on 

remand after denial of a writ of certiorari."); Adamson v. Lewis, 955 F.2d 614,619- 

20 (9th Cir. 1992) (en bane) (finding an absence of exceptional circumstances 

where subsequent Supreme Court authority did not require a significant change in 

result). The question before us is wheth'er Stokley has presented such an 

exceptional circumstance. 

Stokley asks for a remand to the district court for an evidentiary hearing to 

determine whether, under Maples, he was "abandoned" by his state post-conviction 

attorney and thus has cause to excuse his procedural default of his underlying 

2 
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claim that the Arizona Supreme Court failed to consider mitigating evidence in 

violation ofEddings v. Oklahoma, 455 U.S. 104, 114-15 (1982), and Skipper v. 

South Carolina, 476 U.S. 1, 4-5 (1986). Under Coleman v. Thompson, 501 U.S. 

722, 750 (1991), Stokley is barred from litigating this procedurally defaulted claim 

in a federal habeas proceeding unless he can show both cause for the default and 

actual prejudice resulting from the alleged error. Because Stokley cannot establish 

prejudice and thus does not meet the exceptional circumstances threshold, we deny 

his motion to stay the mandate. 

We assume without deciding that there was a Maples error. But regardless 

of whether Maples provides Stokley cause to excuse his procedural default, 

Stokley has not made a sufficient showing of actual prejudice. Stokley must 

establish "not merely that the [alleged error].., created a possibility of prejudice, 

but that [it] worked to his actual and substantial disadvantage," infecting the entire 

proceeding with constitutional error. See Murray v. Carrier, 477 U.S. 478,494 

(1986) (citation omitted) (emphasis in original); see also Brecht v..4brahamson, 

507 U.S. 619, 623 (1993) (prejudice requires a showing that the error has a 

"substantial and injurious effect" on the sentence). 

Stokley has a colorable claim that the Arizona Supreme Court, when it 

reviewed evidence of his abusive childhood and his behavior during pre-trial 
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incarceration, violated the Eddings principle that the court must consider, as a 

matter of law, all relevant mitigating evidence. See Arizona v. Stokley, 898 P.2d 

454,473 (Ariz. 1995) ("A difficult family background alone is not a mitigating 

circumstance This can be a mitigating circumstance only 'if a defendant can 

show that something in that background had an effect or impact on his behavior 

that was beyond the defendant's control.'... Although he may have had a difficult 

childhood and family life, [Stokley] failed to show how this influenced his 

behavior on the night of the crimes.") (citations omitted)); id. ("Although long- 

term good behavior during post-sentence incarceration has been recognized as a 

possible mitigating factor,.., we, like the trial court, reject it here for pretrial and 

presentence incarceration."). 

However, on balance, the Arizona Supreme Court's opinion suggests that 

the court did weigh and consider all the evidence presented in mitigation at 

sentencing. See Stokley, 898 P.2d at 468 ("Consistent with our obligation in 

capital cases to independently weigh all potentially mitigating evidence... [w]e 

turn, then, to a consideration of the mitigating factors."); id. at 472 ("As part of our 

independent review, we will address each alleged mitigating circumstance."); id. at 

468 ("The sentencing judge must consider 'any aspect of the defendant's character 

or record and any circumstance of the offense relevant to determining whether the 

4 
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death penalty should be imposed.'... The sentencing court must, of course, 

consider all evidence offered in mitigation, but is not required to accept such 

evidence." (citations omitted)); id. at 465 ("[T]his court independently reviews the 

entire record for error,.., considers any mitigating circumstances, and then weighs 

the aggravating and mitigating circumstances sufficiently substantial to call for 

leniency."); id. at 473 ("Family history in this case does not warrant mitigation. 

Defendant was thirty-eight years old at the time of the murders."). The Arizona 

Supreme Court carefully discussed all the statutory and non-statutory mitigating 

factors, step by step, in separate paragraphs in its opinion. See id. at 465-74. 

However, even assuming the Arizona Supreme Court did commit causal 

nexus error as to Stokley's good behavior in jail and his difficult childhood, 

Stokley cannot demonstrate actual prejudice because he has not shown that the 

error, if any, had a substantial and injurious impact on the verdict. An error 

requires reversal only if it "had substantial and injurious effect or influence in 

determining the.., verdict.'" Brecht, 507 U.S. at 623 (quoting Kotteakos v. United 

States, 328 U.S. 750, 776 (1946)); cf. Cullen v. Pinholster, 131 S. Ct. 1388, 1408 

(2011) (holding in a Strickland challenge that the test for prejudice at sentencing in 

a capital case is "whether there is a reasonable probability that, absent the errors, 

the sentencer.., would have concluded that the balance of aggravating and 
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mitigating circumstances did not warrant death." (internal quotation marks 

omitted)). 

The Arizona Supreme Court reviewed and discussed each of the aggravating 

and mitigating factors individually. The court found three statutory aggravating 

circumstances were proven beyond a reasonable doubt: (1) Stokley was an adult at 

the time the crimes were committed and the victims were under the age of fifteen; 

(2) Stokley was convicted of another homicide committed during the commission 

of the offense; and (3) Stokley committed the offense in an especially heinous, 

cruel, and depraved manner. 898 P.2d at 465-68. The Arizona Supreme Court's 

conclusion that there were no grounds here substantial enough to call for leniency 

is consistent with the sentencing court's determination that "even if any or all of 

the mitigating circumstances existed, 'balanced against the aggravating 

circumstances found to exist, they would not be sufficiently substantial to call for 

leniency. '''1 Id. at 471. And, the sentencing court noted as to Stokley's childhood 

The sentencing court found the following facts beyond a reasonable doubt. 
Stokley was convicted of murdering two 13-year-old girls over the July 4th 
weekend in 1991. Stokley is a person of above average intelligence. At the time 
of the crime, he was 38 years old. Stokley intended that both girls be killed. He 
killed one of the girls and his co-defendant killed the other. Before the men 

manually strangled the girls to death, both men had sexual intercourse with the 
victims. Both bodies "were stomped upon with great force," and one of the 
children bore "the clear chevron imprint" from Stokley's tennis shoes on her chest, 

(continued...) 
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that "[t]he evidence, at best, is inconsistent and contradictory." The Arizona courts 

considered the mitigation evidence--including good behavior in jail and childhood 

circumstances-- insufficient to warrant leniency. In light of the Arizona courts' 

consistent conclusion that leniency was inappropriate, there is no reasonable 

likelihood that, but for a failure to fully consider Stokley's family history or his 

good behavior in jail during pre-trial incarceration, the Arizona courts would have 

come to a different conclusion. See Hitehcock v. Dugger, 481 U.S. 393,399 

(1987) (referencing harmless error in connection with the exclusion of non- 

statutory mitigating evidence). In sum, because the claimed causal nexus error, if 

any, did not have a substantial or injurious influence on Stokley's sentence, 

Stokley cannot establish prejudice. Brecht, 507 U.S. at 630-34. 

In light of the high bar that must be met for this court to stay the mandate, 

Stokley's motion to stay the mandate is DENIED. 

•(...continued) 
shoulder, and neck. Both victims were stabbed in their right eyes with Stokley's 
knife, one through to the bony structure of the eye socket. The girls likely were 
unconscious at the time of the stabbing. The girls' bodies were dragged to and 
thrown down a mine shaft. 

7 
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Stokley v. Ryan, 09-99004 NOV 21 2012 

MOLLY C. DWYER, CLERK PAEZ, Circuit Judge, dissenting: u.s. COUR•- O• APPEA,S 

Maples changed the law. Stokley asks us not for habeas relief, but to stay the 

mandate in light of this change and remand for full consideration of whether he can 

overcome procedural default on his colorable Eddings and Skipper claims that 

were not raised because Harriette Levitt abandoned him. The only analysis we 

should do here is to determine whether he has made a prima facie case for 

abandonment under Maples to establish cause, and shown that his prejudice 

argument has some merit in that he does not raise a frivolous claim. His claim that 

the Arizona Supreme Court committed causal nexus error in declining to consider 

mitigating evidence is anything but frivolous. It is a constitutional claim and one 

that this court should not extend itself to decide on the merits before it was briefed 

or argued by either party. 

The majority assumes without deciding that there was a Maples error. 

Respectfully, that was the only question before this court. The majority brushes it 

aside to get to the final end game, but further confuses our law on prejudice and 

standards for error review in the process. Because I cannot agree with the 

majority's approach, I strongly dissent. 

I first address why Maples error exists in this case. Then I turn to the 
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majority's incorrect and unrestrained analysis of prejudice. 

I. Stoldey has shown abandonment 

Maples is not limited solely to actual abandonment. To obtain the remand he 

requests, Stokley need only make a prima facie showing of abandonment under 

Maples that might constitute cause to overcome procedural default. See Moorman 

v. Schriro, 672 F.3d 644, 647-48 (9th Cir. 2012). Despite the extremely limited 

briefing on the pending motion, Stokley has made such a prima facie case of 

abandonment. Moreover, as the majority recognizes, he has a colorable underlying 

constitutional claim. Our inquiry should end there. I would grant the motion and 

remand to the district court for determination of cause and prejudice and, if 

appropriate, the merits of Stokley's constitutional claim. 

Maples rests squarely on agency principles. 132 S. Ct. at 922-24. To explain 

how an agency relationship may be actually or constructively severed, the Supreme 

Court relied on Justice Alito's concurrence in Holland v. Florida, 560 U.S. 

130 S. Ct. 2549 (2010), to distinguish attorney negligence from abandonment. 

"Common sense dictates that a litigant cannot be held constructively responsible 

for the conduct of an attorney who is not operating as his agent in any meaningful 

I agree with the majority's assumption that Maples may be sufficient to 
establish the "exceptional circumstance" necessary to justify the exercise of this 
court's power to stay the mandate following a denial of certiorari. 
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sense of that word." 132 S. Ct. at 923 (citing Holland, 130 U.S. at 2568 (Alito, J., 

concurring)). Justice Alito's concurrence in Holland also noted that the agency 

relationship is constructively severed "particularly so if the litigant's reasonable 

efforts to terminate the attorney's representation have been thwarted by forces 

wholly beyond the petitioner's control." Holland, 130 S. Ct. at 2568. Indeed, our 

court's precedent--while not finding abandonment--recognizes that Maples rests 

on agency principles and that a serious breach of loyalty can sever the attorney- 

client relationship in a manner that may constitute constructive abandonment 

sufficient to establish cause. See Towery v. Ryan, 673 F.3d 933,942-43 (9th Cir. 

2012) cert. denied, 132 S. Ct. 1738 (2012) (separately analyzing two prongs of 

actual abandonment or "serious breach of loyalty" and distinguishing Holland, 

which involved violations of fundamental canons of professional responsibility, 

from Towery's circumstances, which did not). 

In light of Maples, it is now recognizable that Stokley's situation in 

postconviction proceedings was worse than simply "unenviable." 659 F.3d at 810. 

Here, the attorney-client relationship was irrevocably broken. Further, the record 

demonstrates that, once the state was successful in forcing it to be put back 

together, postconviction counsel Harriette Levitt actively undermined the work of 

Stokley's replacement counsel and prevented Stokley from investigating and 
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raising his own claims. While it has no legal bearing on the present issue, I note at 

the outset that Harriette Levitt is the same attorney whose conduct was at issue in 

the Supreme Court's recently-created ineffective assistance of counsel exception to 

the once settled rule in Coleman. Martinez v. Ryan, 132 S. Ct. 1309 (2012). 

Whereas the petitioner in Maples "in reality.., had been reduced to pro se status," 

132 S. Ct. at 927, Levitt's actions regarding Stokley's attempts to fairly present his 

claims arguably left him in a situation worse than a pro se petitioner. If there were 

ever a case for constructive abandonment under Maples, this is it. 

Levitt filed her first post-conviction petition eight months after being 

assigned to the case. During these eight months, she initiated no contact with 

Stoklcy. The only communication she had with Stokley was a twenty-minute 

collect phone call he placed to her. Levitt did not conduct any independent 

investigation during this period, other than a few telephone calls lasting less than a 

total of two hours. According to Stokley, Levitt did not even receive the trial 

transcripts until more than six months after her appointment, and after the deadline 

for filing StokIey's petition had passed. 

When Levitt finally filed Stokley's petition, she raised only two claims and 

wrote only three and a half pages of legal argument. Levitt's billing records 

indicate that, aside from reviewing Stokley's file and transcript, she spent no more 
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than ten hours researching and writing his petition for post-conviction relief. 

Stokley immediately recognized the inadequacy of the petition and called Levitt to 

object. Levitt told him that his "trial attorneys didn't make any mistakes" and that 

he would "probably be executed in 2 or 3 years." 

Stokley then took every action he could think of to object to Levitt's 

continued representation. He wrote a letter to the Superior Court judge, expressing 

his concerns about the brevity of the petition and Levitt's lack of interest and 

diligence. He wrote that hc found it "evident that my present appeal has been 

handled with a lick and a promise, rather than being given the conscientious 

analysis and preparation which should be applied." He asked the court to "appoint 

an attorney who will apply his or her self and try to do a competent job in this 

matter." He sent a similar letter to the Arizona Capital Representation Project 

asking for help. The Superior Court forwarded Stokley's letter to Levitt but took 

no other action. 

Stokley also filed a complaint with the State Bar of Arizona protesting 

Levitt's handling of his case. The Bar overlooked the posture of Stokley's case and 

responded that his complaint could be dealt with in post-trial proceedings, noting 

that "[i]f there [was] a judicial determination that the lawyer acted improperly, [the 

Bar] would review the matter at that time." 
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Not surprisingly, the Superior Court denied Levitt's two-claim petition. 

Levitt then filed a motion to withdraw as Stokley's counsel, citing the Bar 

complaint filed against her. She wrote that "[t]here has.., been a complete 

breakdown of the attorney-client relationship." The court granted the request and 

appointed Carla Ryan as replacement counsel. 

The state immediately moved to reinstate Levitt as Stokley's counsel. The 

state argued that the initial petition had already been denied, and so there was "no 

valid reason for.., paying yet another defense attorney to review the voluminous 

record for the first time." The state argued in the alternative for the court to limit 

the scope of Ryan's representation, arguing that, if replacement counsel were 

appointed, she should be forbidden to "supplement the already-adjudicated petition 

in some manner," because Arizona rules "do not allow for any such thing." 

Notably, however, the Arizona Supreme Court eventually did permit Levitt to file a 

supplemental Rule 32 petition, specifically allowing her to "raise any issue... 

even though it may not have been included in her first petition for post-conviction 

relief.'" The state also objected to Ryan's request for co-counsel in an 

unprofessionally worded opposition, arguing that Ryan was requesting a "side- 

kick" to "milk[] this case for all it is worth as a cash cow Capital litigation is 

not an unlimited pot-boiler for the enrichment of private attorneys." The Superior 
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Court ordered Levitt reinstated, over the objections of both Levitt and Stokley. 

Ryan was Stokley's attorney for only one month. During that month, she 

spent much of her time responding to the state's attempt to have her removed as 

counsel. Ryan also moved for reconsideration of the denial of Stokley's post- 

conviction petition, and sought to amend the petition. Her proposed amended 

petition included a list of thirty-one new possible claims for relief. Ryan included a 

claim regarding the ineffectiveness of Levitt. She argued that "the substance of the 

Petition is deficient" and noted misstatements of law prejudicial to Stokley. Ryan 

specifically noted that she had not had an opportunity to do a full investigation, and 

that "other issues may need to be raised." 

After one month, Ryan was removed and Levitt was reinstated. Once 

reinstated, Levitt actively moved to defend herself and undermine Stokley's case. 

Levitt systematically argued against the claims raised by Ryan. She noted that 

some were "already raised," others "relate[d] to strategic decisions by the 

respective attorneys," others were "contrary to well-established caselaw," and still 

others were "not supported by the facts of the case." Unexplainably, one of the 

claims Levitt derided as completely meritless was resurrected as the first of two 

additional claims in the supplemental Rule 32 petition. Thus, Levitt's petition for 

review and later supplemental filing suggest an overriding concern with defending 
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herself from the "attack on the effectiveness of undersigned counsel, all of which is 

meritless" rather than any loyal advocacy. 

After Levitt was reinstated, Stokley wrote a letter to the Arizona Supreme 

Court asking for the reappointment of Ryan. This request was denied. Stokley then 

attempted to prepare his own claims and asked Levitt for a copy of the record. 

Levitt refused to give it to him. By failing to do so, she interfered with Stokley's 

attempts to fairly present his claims. 

The record shows that (1) both Stokley and his counsel agreed that their 

relationship had completely broken down; (2) Stokley took numerous steps to try 

to terminate the relationship and to obtain new counsel; (3) Levitt was reinstated as 

counsel over Stokley's and her own objections; (4) Levitt was the subject of a Bar 

complaint; and (5) after she was reinstated as Stokley's attorney, Levitt's primary 

concern was to defend herself against misconduct charges. She disavowed and 

undermined the work Ryan had done on Stokley's behalf, and refused Stokley 

access to his case file which limited his ability to marshal evidence and raise his 

own claims. Levitt ultimately came to the point where she was actively working 

against Stokley. 

Stokley did everything in his power to sever his relationship with Levitt. The 

state vigorously advocated to make sure that Levitt was reinstated as his counsel. 
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After the state prevailed, Levitt in effect worked in the state's interest rather than in 

her client's. As Stokley has argued before the district court and in the moving 

papers here, Levitt "took up the mantle of the prosecutor." It is hard to imagine a 

clearer case for constructive abandonment. 

The touchstone for understanding the Court's decision in Maples is Justice 

Alito's concurrence in Holland, which the Court relies upon in explaining the 

meaning of "abandonment." Holland, 130 S.Ct. at 2568. Justice Alito was not 

describing what happened in Stokley's case. But he might as well have been. 

II. Stokley's colorable Eddings claim is sufficient prejudice to obtain remand. 

Addressing prejudice at this stage is inconsistent with our prior precedent. 

Nevertheless, I feel compelled to respond to the majority's argument. 

The majority first states that, while Stokley's causal nexus claim is colorable, 

the Arizona Supreme Court committed no actual error. This is incorrect. The 

majority goes on to assume that, even if the Arizona Supreme Court committed 

causal nexus error, the error was harmless. I address the second issue first, where 

the majority conflates structural and harmless error in a manner that confuses our 

prior case law and, without analysis, potentially closes an open and important 

9 
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question in the habeas law of our circuit. 2 Whatever the ultimate outcome in 

Stokley's case might have been had we remanded, by conflating structural and 

harmless error the majority creates tension with our prior case law and in my view 

sets a bad precedent. 

Our prior cases have treated Eddings error as structural. We have 

consistently reversed and remanded Eddings cases to the Arizona courts for 

resentencing, without inquiring as to the likelihood of a different sentencing result. 

See, e.g., Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010); Styers v. Schriro, 547 

F.3d 1026 (9th Cir. 2008). If an Eddings error is structural, as our eases suggest, 

prejudice is per se. 

Citing Hitchcock v. Dugger, 481 U.S. 393,399 (1987), the panel concludes 

that Eddings errors are subject to harmless error review under Brecht v. 

2 As I understand it, the Supreme Court has not addressed whether Eddings 
error is structural nor has this court squarely examined the issue. Compare 
Landrigan v. Stewart, 272 F.3d 1221, 1230 & n.9 (9th Cir. 2001) (applying 
harmless error review to the state court's failure to consider the defendant's alleged 
intoxication and past history of drug use as a nonstatutory mitigating factor), 
adopted by Landrigan v. Schriro, 501 F.3d 1147, 1147 (9th Cir. 2007) (en bane) 
(order), with Williams v. Ryan, 623 F.3d 1258, 1270-71 (9th Cir. 2010) (granting 
habeas relief for an Eddings violation without conducting a harmless error 
analysis), and Styers v. Schriro, 547 F.3d 1026, 1035-36 (9th Cir. 2008) (same). 
Other circuits are split on the issue. Cotnpare Bryson v. Ward, 187 F.3d 1193, 
1205 (10th Cir. 1999) (collecting cases applying harmless error review), with 
Nelson v. Quarterman, 472 F.3d 287, 314 (5th Cir. 2006) (en bane) (declining to 
apply harmless error review). 

10 
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A brahamson, 507 U.S. 619 (1993). Even assuming Eddings error is nonstructural, 

the panel appears to have erred in applying Brecht here because the state did not 

argue harmlessness in this court (until its response to the petition for rehearing), an 

issue on which the state bears the burden. See Hitchcock, 481 U.S. at 399 

("Respondent has made no attempt to argue that this error was harmless, or that it 

had no effect on the jury or the sentencing judge. In the absence of such a showing 

our cases hold that the exclusion of mitigating evidence of the sort at issue here 

renders the death sentence invalid."). As best I can tell, after finding Eddings error 

on habeas review, we have never engaged in harmless error review of the sort 

engaged in here. 

Turning back to the majority's finding that no Eddings violation occurred, I 

am unpersuaded by the panel's analysis. Here, the Arizona Supreme Court did 

precisely what the Eighth Amendment prohibits--it treated mitigating evidence of 

Stokley's abusive childhood as nonmitigating as a matter of law merely because it 

lacked a causal connection to the crime. The state court said: 

According to a clinical psychologist, defendant had a 

chaotic and abusive childhood, never knowing his father and 
having been raised by various family members. A difficult 
family background alone is not a mitigating circumstance. 
State v. Wallace, 773 P.2d 983,986 (1989), cert. denied, 
494 U.S. 1047 (1990). This can be a mitigating 
circumstance only "if a defendant can show that something 

11 
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in that background had an effect or impact on his behavior 
that was beyond the defendant's control." Id.... Although 
[Stokley] may have had a difficult childhood and family life, 
he failed to show how this influenced his behavior on the 
night of the crimes. 

State v. Stokley, 898 P.2d 454,473 (Ariz. 1995) (emphasis added). 

This is a clear-cut Eddings violation, and the panel majority's failure to 

recognize it cannot be squared with circuit precedent. We cannot avoid finding an 

Eddings violation, as the panel majority suggests, merely because the Arizona 

Supreme Court said it considered all mitigating evidence. See Styers, 547 F.3d at 

1035. When a state court "considers" mitigating evidence, but deems it irrelevant or 

nonmitigating as a matter of law because of the absence of a causal connection to 

the crime, the court has not considered the evidence in any meaningful sense. See 

Penry v. Lynaugh, 492 U.S. 302, 319 (1989), abrogated on other grounds by Atkins 

v. Virginia, 536 U.S. 304 (2002). 

Unlike the majority I would not reach the issues of either prejudice with 

respect to procedural default or the merits of the constitutional claim at this stage. 

When first presented with this claim that the Arizona Supreme Court erred in its 

review of the death sentence under Eddings and Skipper, the district court declined 

to reach the merits because the claim was technically exhausted and procedurally 

barred. Case 4:98-cv-00332-FRZ, Dkt 70, Order and Opinion on Procedural Status 
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of Claims at 15-16. No court has considered the issue of prejudice--either as to 

procedural default or to the merits of the constitutional claim--because, prior to 

Maples, there was no cause for the procedural default. Coleman v. Thompson, 501 

U.S. 722,750 (1991). All that is required for prejudice at this stage is that the claim 

has some merit. Martinez v. Ryan, 132 S. Ct. 1309, 1318 (2012). 

Without the benefit of any briefing or lower court consideration on the issue 

of prejudice arising from the defaulted Eddings and Skipper claims, we are not in a 

position to do what the majority does here. Rather than foreclosing these claims at 

this stage, I would stay the mandate and remand this case to the district court for the 

limited purpose of allowing it to determine in the first instance whether cause and 

prejudice exist, and to consider the merits of the claim if warranted. We would then 

be in a far better position to review the issue. 

For all of the above reasons, I respectfully dissent. 

13 

A-35



659 F.3d 802, I1 Cal. Daily Op. Serv. 12,269, 2011 Daily Journal D.A.R. 14,560 
(Cite as: 659 F.3d 802) 

Page 

United States Court of Appeals, 
Ninth Circuit. 

Richard Dale STOKLEY, Petitioner-Appellant, 
V. 

Charles L. RYAN, Respondent-Appellee. 

No. 09-99004. 
Argued and Submitted March 18, 2011. 

Filed Sept. 26, 2011. 

Background: Following affirmance of murder con- 
viction and sentence of death, 182 Ariz. 505, 898 
P.2d 454, petition for writ of habeas corpus was 
filed. The United States District Court for the Dis- 
trict of Arizona, Frank R. Zapata, Senior District 
Judge, 2009 WL 728492, denied the petition. Peti- 
tioner appealed. 

Holdings: The Court of Appeals, McKeown, Cir- 
cuit Judge, held that: 
(1) assuming petitioner's state petition exhausted 
the sentencing-phase ineffective assistance claim in 
his federal petition, review was confined to record 
before state courts; 
(2) assuming petitioner was not barred from 
presenting new evidence, the claim would be pro- 
cedurally barred; and 
(3) sentencing counsel's investigation into mitigat- 
ing factors did not fall below an objective standard 
of reasonableness. 

affidavits; matters considered. Most Cited Cases 
Assuming habeas petitioner's state petition ex- 

hausted the sentencing-phase ineffective assistance 
claim in his federal petition, review was confined to 
the record before the state courts, and, thus, the fed- 
eral court would not consider petitioner's new evid- 
ence from neuropsychologist and other medical ex- 
perts regarding his alleged organic brain damage at 
time of murders. U.S.C.A. Const.Amend. 6. 

[2] Habeas Corpus 197 •[•;•338 

197 Habeas Corpus 
1971 In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(D)2 Particular Errors and Proceed- 
ings 

197k332 Criminal Prosecutions 
197k338 k. Counsel. Most Cited 

Cases 
Assuming habeas petitioner was not barred 

from presenting new evidence because his federal 
ineffective assistance claim was never presented to 
state courts, the claim would be procedurally 
barred, under Arizona law, since it was never 
presented to the state courts. U.S.C.A. 
Const.Amend. 6; 16A A.R.S. Rules Crim.Proc., 
Rule 32.2(a)(3). 

[3] Habeas Corpus 197 •=•319.1 

Affirmed. 

West Headnotes 

11] Habeas Corpus 197 

197 Habeas Corpus 
197111 Jurisdiction, Proceedings, and Relief 

197III(C) Proceedings 
197III(C)3 Hearing 

197k752 Conduct of Hearing 
197k753 k. Reception of evidence; 

197 Habeas Corpus 
197I In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(D) 1 In General 
197k319 Exhaustion of State Remedies 

197k319.1 k. In general. Most Cited 
Cases 

When a habeas petitioner fails to present a fed- 
eral claim to the state courts, the claim is unex- 
hausted, and the petitioner must generally return to 
state court. 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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[4] Habeas Corpus 197 •=:•378 

197 Habeas Corpus 
197I In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(D)4 Sufficiency of Presentation of 
Issue or Utilization of State Remedy 

197k374 Availability and Effective- 
ness of State Remedies 

197k378 k. Availability at time of 
petition. Most Cited Cases 

A habeas claim is procedurally defaulted if the 
petitioner failed to exhaust state remedies and the 
court to which the petitioner would be required to 
present his claims in order to meet the exhaustion 
requirement would now find the claims procedur- 
ally barred. 

[5] Habeas Corpus 197 •=:•404 

197 Habeas Corpus 
197I In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(13)5 Availability of Remedy Despite 
Procedural Default or Want of Exhaustion 

197k404 k. Cause and prejudice in 
general. Most Cited Cases 

Habeas Corpus 197 •[•;•742 

197 Habeas Corpus 
197III Jurisdiction, Proceedings, and Relief 

197III(C) Proceedings 
197III(C)3 Hearing 

197k742 k. Discretion and necessity in 
general. Most Cited Cases 

Federal habeas review of a procedurally barred 
claim is precluded unless petitioner can demon- 
strate cause for the default and actual prejudice as a 
result of the alleged violation of federal law; to ob- 
tain an evidentiary hearing, petitioner must also 
demonstrate that he diligently attempted to develop 
the factual basis of his claim in state court. 28 
U.S.C.A. § 2254(e)(2). 

[6] Criminal Law 110 •1602 

110 Criminal Law 
110XXX Post-Conviction Relief 

110XXX(C) Proceedings 
110XXX(C)I In General 

110k1600 Counsel 
110k1602 k. Right to counsel. Most 

Cited Cases 
There is no constitutional right to an attorney 

in state post-conviction proceedings. 

17] Habeas Corpus 197 •:=•406 

197 Habeas Corpus 
197I In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(D)5 Availability of Remedy Despite 
Procedural Default or Want of Exhaustion 

197k405 Cause or Excuse 
197k406 k. Ineffectiveness or want 

of counsel. Most Cited Cases 

Habeas Corpus 197 •::•409 

197 Habeas Corpus 
1971 In General 

197I(D) Federal Court Review of Petitions 
by State Prisoners 

197I(D)5 Availability of Remedy Despite 
Procedural Default or Want of Exhaustion 

197k409 k. Prejudice. Most Cited Cases 
In order to meet the cause and prejudice stand- 

ard for federal habeas review of a procedurally 
barred claim, petitioner must show that the actions 
taken by his counsel in post-conviction proceedings 
and the state rose to the level of an external object- 
ive factor causing the procedural default; this is a 
standard met in only exceptional cases, since any 
attorney error in post-conviction proceedings is 
generally attributable to the petitioner himself. 

[8] Habeas Corpus 197 •=•843 

197 Habeas Corpus 
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197111 Jurisdiction, Proceedings, and Relief 
197III(D) Review 

197III(D)2 Scope and Standards of Re- 
view 

197k843 k. Discretion of lower court. 
Most Cited Cases 

The Court of Appeals may overturn the district 
court's ultimate denial of an evidentiary hearing in 
a habeas petition only if that denial constituted an 
abuse of discretion. 

19] Habeas Corpus 197 •746 

197 Habeas Corpus 
197III Jurisdiction, Proceedings, and Relief 

197III(C) Proceedings 
197III(C)3 Hearing 

197k745 Criminal Cases 
197k746 k. Counsel. Most Cited 

Cases 
To receive an evidentiary hearing in a habeas 

petition, petitioner must show that he has a color- 
able claim of ineffective assistance; in other words, 
petitioner must demonstrate that a hearing could en- 
able him to prove factual allegations that, if tree, 
would entitle him to federal habeas relief. U.S.C.A. 
Const.Amend. 6. 

[10] Habeas Corpus 197 

197 Habeas Corpus 
197III Jurisdiction, Proceedings, and Relief 

197III(C) Proceedings 
197III(C)3 Hearing 

197k745 Criminal Cases 
197k746 k. Counsel. Most Cited 

Cases 
To support an evidentiary hearing in habeas 

proceeding on an ineffective assistance of counsel 
claim, a habeas petitioner must present a colorable 
claim that (1) counsel's representation fell below an 
objective standard of reasonableness and (2) there 
is a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding 
would have been different. U.S.C.A. Const.Amend. 
6. 

111] Criminal Law 110 •1870 

110 Criminal Law 
110XXXI Counsel 

110XXXI(C) Adequacy of Representation 
110XXXI(C)I In General 

110k1870 k. In general. Most Cited 
Cases 

Criminal Law 110 •1871 

110 Criminal Law 
110XXXI Counsel 

110XXXI(C) Adequacy of Representation 
110XXXI(C)I In General 

110k1871 k. Presumptions and burden 
of proof in general. Most Cited Cases 

In assessing counsel's performance in an inef- 
fective assistance of counsel claim, the Court of 
Appeals must apply a strong presumption that 
counsel's representation was within the wide range 
of reasonable professional assistance; it takes every 
effort to eliminate the distorting effects of hind- 
sight, gives the attorneys the benefit of the doubt, 
and entertains the range of possible reasons counsel 
may have had for proceeding as they did. U.S.C.A. 
Const.Amend. 6. 

[12] Criminal Law 110 •1882 

110 Criminal Law 
110XXXI Counsel 

110XXX/(C) Adequacy of Representation 
110XXXI(C)I In General 

110k1879 Standard of Effective As- 
sistance in General 

110k1882 k. Deficient representa- 
tion in general. Most Cited Cases 

In an ineffective assistance of counsel claim, 
even under de novo review, the standard applied is 
a most deferential one; the question is whether 
counsel's representation amounted to incompetence 
under prevailing professional norms, not whether it 
deviated from best practices or most common cus- 
tom. U.S.C.A. Const.Amend. 6. 
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[13] Criminal Law 110 •[:•:•1960 

110 Criminal Law 
110XXXI Counsel 

110XXX/(C) Adequacy of Representation 
110XXXI(C)2 Particular Cases and Issues 

110k1958 Death Penalty 
110k1960 k. Adequacy of investig- 

ation of mitigating circumstances. Most Cited Cases 
Sentencing counsel's investigation into mitigat- 

ing factors in capital murder case did not fall below 
an objective standard of reasonableness, for pur- 
poses of ineffective assistance of counsel claim, 
even though defendant was not evaluated by a 
neuropsychologist; counsel secured two medical 
opinions regarding defendant's mental health, psy- 
chologist opined that defendant had borderline per- 
sonality disorder and had difficulties with impulse 
control and poor judgment, neurologist found de- 
fendanfs brain was moderately to severely impaired 
as a result of numerous head injuries, neuropsycho- 
logical test on defendant did not indicate organic 
brain damage, and neither the psychologist or neur- 
ologist unequivocally stated defendant should be 
examined by neuropsychologist. U.S.C.A. 
Const.Amend. 6. 

[141 Criminal Law 110 •==•474 

110 Criminal Law 
110XVII Evidence 

110XVII(R) Opinion Evidence 
110k468 Subjects of Expert Testimony 

110k474 k. Mental condition or capa- 
chy. Most Cited Cases 

Under Arizona law, an expert witness may not 
testify specifically as to whether a defendant was or 

was not acting reflectively at the time of a killing. 

*804 Amy Krauss, Law Office of Amy B. Krauss, 
Cary Sandman (argued), Waterfall, Economidis, 
Caldwell, Hanshaw & Villmana, P.C., Tucson, AZ; 
Jon M. Sands, Federal Public Defender's Office, 
Phoenix, AZ, for the petitioner-appellant. 

Thomas C. Home, Arizona State Attorney General; 
Jonathan Bass (argued), Assistant Attorney General 
Criminal Appeals/Capital Litigation Division, for 
the respondent-appellee. 

Appeal from the United States District Court for the 
District of Arizona, Frank R. Zapata, Senior Dis- 
trict Judge, Presiding. D.C. No. 
4:98•CVq30332-FRZ. 

Before: M. MARGARET McKEOWN, RICHARD 
A. PAEZ, and CARLOS T. BEA, Circuit Judges. 

OPINION 
McKEOWN, Circuit Judge: 

Richard Dale Stokley was sentenced to death 
for the murder of two thirteen-year-old girls. Stok- 
ley challenges that sentence under 28 U.S.C. § 2254 
arguing that he should receive an evidentiary hear- 

ing to develop the claim that his trial counsel 
provided ineffective assistance at sentencing by 
failing adequately to investigate and present evid- 
ence that Stokley suffered fxom organic brain dam- 
age at the time of the murders. Although trial coun- 
sel's actions may seem imperfect in hindsight, 
counsel undertook an extensive investigation into 
Stokley's mental health, arranged for him to be 
evaluated by a neuropsychologist, and presented 
testimony from a psychologist and a neurologist. 
Under the demanding standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984), StoNey has not presented a 
colorable claim that counsel's actions were constitu- 
tionally ineffective. We atTLrm the district court's 
denial of an evidentiary hearing. 

BACKGROUND 
On July 7, 1991, Stokley was in Elfdda, Ari- 

zona, working as a stuntman in Independence Day 
celebrations. According to Stokley, he asked Randy 
Brazeal to drive him to a location where Stokley 
could bathe. On the way there, they picked up 
Mandy and Mary, two thirteen-year-old girls 
Brazeal had met earlier that evening. Stokley and 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

A-39



Page 5 
659 F.3d 802, 11 Cal. Daily Op. Serv. 12,269, 2011 Daily Journal D.A.R. 14,560 
(Cite as: 659 F.3d 802) 

Brazeal raped, beat, and strangled the girls and 
dumped their bodies down an abandoned mine shaft. 

The next day, Brazeal turned himself in to the 
police, and Stokley was arrested in a nearby town. 
Stokley confessed his involvement in the crimes, 
admitting that he raped one of the girls, choked her 
to death, and stabbed both victims with his knife. 
Brazeal pied guilty to second-degree murder and 
was sentenced to twenty years in prison. Stokley 
proceeded to trial. A jury convicted him of two 
counts of first degree murder, one count of sexual 
conduct with a minor, and two counts of kidnaping. 

The state sought the death penalty. At senten- 
cing, Stokley's trial counsel endeavored to establish 
numerous mitigating factors. Among other things, 
counsel presented evidence that Stokley had a diffi- 
cult childhood, that he was plagued with a history 
of substance abuse, that he was intoxicated at the 
time of the crimes, and that he had the ability to be 
rehabilitated. Counsel also placed considerable 
weight on the argument that Stokley's "capacity to 
appreciate the wrongfulness of his conduct or to 
conform his conduct to the requirements of law," 
Ariz.Rev.Stat. § 13-751(G)(1), was impaired by 
both a personality disorder and head injuries. 

*805 Counsel relied on two medical experts to 
establish that Stokley did not have the capacity to 
appreciate the wrongfulness of his conduct or to 
conform his conduct to the requirements of the law 
at the time of the crime. Dr. Michael Mayron, a 
neurologist, testified that Stokley "suffered multiple 
head injuries throughout his life," including a blow 
to the frontal area of his brain with a car jack and 
an incident in which he suffered "a left parietal 
compound depressed skull fracture with left parietal 
lobe contusion" after being hit with a beer mug. 
Mayron believed that these injuries caused moder- 
ate or severe brain damage and weakened Stokley's 
ability to control his impulses and emotions. 

Dr. Larry Morris, a psychologist, testified that 
in his opinion Stokley "experience[s] difficulties 

with impulse control and poor judgment" and 
"tends not to study consequences well but responds 
impulsively instead." More specifically, Morris dia- 
gnosed Stokley with borderline personality disorder 
and explained that the impulsivity associated with 
that condition, especially as exacerbated by stress 
and alcohol, "make[s] it difficult for [Stokley] to 
conform his behavior to th[e] law." 

In addition, counsel sent Stokley to Dr. John 
Barbour, who administered at least one neuropsy- 
chological test. Barbour's test supplemented a re- 
port prepared by Dr. Huntley Hoffman, who evalu- 
ated Stokley shortly before the murders. Hoffman 
found that Stokley "has 'superior' intelligence" and 
that he did not have brain damage but might suffer 
from a "mild to moderate deficit" in "short and long 
term left brain memory." 

Under Arizona's procedure at the time, the sen- 
tencing judge determined the applicable aggravat- 
ing and mitigating factors. The judge found three 
aggravating factors--the victims were minors; 
Stokley committed multiple homicides; and Stokley 
committed the crimes in an especially heinous, 
cruel, or depraved manner. The judge determined 
that no factors substantially weighed in favor of 
mitigation and that even if all of the mitigating cir- 
cumstances existed, "balanced against the aggravat- 
ing circumstances found to exist, they would not be 
sufficiently substantial to call for leniency." Re- 
garding Stokley's claim of mental incapacity, the 
court concluded that Stokley's "capacity to appreci- 
ate the wrongfulness of his conduct was not signi- 
ficantly impaired" at the time of the crime. In the 
sentencing court's view, "[h]aving suffered head in- 
juries and having difficulty with impulse control 
shed little light on Stoldey's] conduct in this 
case," because the evidence "does not show that 
StoNey] acted impulsively, only criminally, with 
evil motive." The court sentenced Stokley to death. 

The Arizona Supreme Court affirmed the death 
sentence on direct appeal. The court reviewed 
Stoldey's history of head injuries, the mental health 
evidence, and the testimony of Mayron and Morris 
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and recognized that, in appropriate circumstances, 
"[h]ead injuries that lead to behavioral disorders 
may be considered mitigating." State v. Stokley, 
182 Ariz. 505, 898 P.2d 454, 470 (1995) (" Stokley 
I "). Although the court gave "more mitigating 
weight to this element than did the trial court," it 
concluded that any "mitigating weight" from Stok- 
ley's incapacities "is substantially offset by the fact 
that Stokley] has above average intelligence" 
and by facts which show that Stoldey "made a con- 
scious and knowing decision to murder the victims 
and was fully aware of the wrongfulness of his ac- 
tions," "did not exhibit impulsive behavior in the 
commission of his crimes," and was able "to con- 
trol his actions" at the time. ld. at 470-71 
(quotation marks omitted). In reaching these con- 
clusions, the court noted that Stokley *806 dis- 
cussed killing Mandy and Mary with Brazeal before 
the murders occurred and that he attempted to cover 

up the crimes. See id To support its finding of non- 
impulsiveness, the court also expressly relied on 
Stokley's "comment to the interrogating [police] of- 
ricer, 'I choked 'em There was one foot mov- 
ing though I knew they was brain dead but was 
getting scared And they just wouldn't quit. It was 
terrible.' "Id at 470. 

Stokley's state post-conviction petitions argued, 
among other things, that trial counsel provided inef- 
fective representation by failing to argue "Stokley's 
alleged mental incapacity as mitigation for senten- 
cing purposes." The state post-conviction relief 
("PCR") court rejected this claim on three grounds. 
It held that the claim was "precluded because the 
Arizona Supreme Court rejected the factual basis 
of[the] claim on direct appeal." The PCR court also 
denied the claim "for lack of sufficient argument" 
and as "meritless for lack of a showing of preju- 
dice." On appeal, the state supreme court summar- 
ily denied relief. 

Stokley then filed a § 2254 petition in the dis- 
trict court, raising a melange of claims. In an initial 
ruling, the district court held that many of these 
claims were either procedurally barred or obviously 

without merit. It concluded, however, that four 
claims were both "properly exhausted and appropri- 
ate for review on the merits following supplemental 
briefing." Stokley conceded that three of these four 
arguments could not survive review under the Anti- 
terrorism and Effective Death Penalty Act 
("AEDPA'). Stokley's remaining argument was 
that his trial counsel "failed to adequately investig- 
ate Stokley's] mental state at the time of the crime 
and thereby failed to present compelling mitigation 
evidence at sentencing." Stoldey sought an eviden- 
tiary hearing on this claim. 

Stoldey introduced the declarations of four 
medical experts in support of his request for a hear- 
ing. A supplemental declaration from Morris said 
that "additional neuropsychological testing" was 
needed to pinpoint Stokley's brain injuries and 
their behavioral effects, and that he "recommended 
to Mr. Stokley's lawyers that [organic deficits] be 
investigated and that consideration be given to hav- 
ing Mr. Stoldey tested by a neuropsychologist." 
Mayron also provided a new declaration, which 
stated that he "d[id] not recall" being "consulted by 
Mr. Stokley's attorneys between the time of [his] 
examination of Mr. Stoldey and the [sentencing 
hearing], and [that] if [counsel] had contacted 
[Mayron, he] would have recommended that Mr. 
Stoldey be examined by a qualified neuropsycholo- 
gist." The other two declarations used neuropsycho- 
logical testing to diagnose Stokley with organic 
damage to both his frontal and parietal lobes, asser- 
ted that the previously undiscovered frontal lobe in- 
jury had severe behavioral effects, and concluded 
that because of his brain damage, Stokley was not 
in control of his actions at the time of his crimes. 

After considering these declarations, the dis- 
trict court denied Stokley's request for an eviden- 
tiary hearing. The district court declined to decide 
whether an evidentiary hearing was precluded by 
28 U.S.C. § 2254(e)(2), which bars a hearing "[i]f 
the applicant has failed to develop the factual basis 
of a claim in State court proceedings" and the claim 
relies on neither "a new rule of constitutional law" 
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nor "a factual predicate that could not have been 
previously discovered through the exercise of due 
diligence." See Stokley v. Ryan, No. CV-98-332, 
2009 WL 728492, at *22 (D.Ariz. Mar. 17, 2009) (" 
Stokley II "). Instead, after thorough and careful re- 
view of Stokley's petition, the district court held 
that Stokley had not presented a colorable claim of 
*807 ineffective assistance of counsel. See id at 
*22-*30. 

Regarding the ineffectiveness prong of Strick- 
land v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 
80 L.Ed.2d 674 (1984), the district court found 
"that [trial] counsel undertook a reasonable invest- 
igation into Stoldey's] social, medical, and mental 
health history," in part by securing the opinions of 
Mayron and Morris and the test administered by 
Barbour. StoMey II, 2009 WL 728492, at *25. The 
district court rejected Stokley's specific claim that 
neuropsychological testing was necessary to an ad- 
equate presentation of mitigating evidence because 
"neither Dr. Morris nor Dr. Mayron affirmatively 
recommended to counsel that Stukley] be ex- 
amined only by a neuropsychologist." Id at *26. 
The court therefore held that trial counsel 
"adequately investigated Stoldey's] mental state" 
and properly "used the experts to argue that 
Stoldey] was impulsive and that his ability to con- 
form his conduct to the requirements of law was 
substantially impaired." Id at *27. The district 
court also held that Stokley could not prove preju- 
dice from any ineffectiveness on the part of trial 
counsel. See id. at *28-*30. It did, however, issue a 
certificate of appealability regarding Stokley's 
claim of ineffective assistance at sentencing, see id. 
at "30-'31, and Stoldey appealed. 

Following oral argument in this appeal, the Su- 
preme Court decided Cullen v. Pinholster, U.S. 

,131 S.Ct. 1388, 179 L.Ed.2d 557 (2011). The 
Court held that, when a petitioner seeks habeas re- 
lief under 28 U.S.C. § 2254(d)(1), federal courts are 
restricted to the state court record when deciding 
claims previously adjudicated on the merits by the 
state courts. In supplemental briefing, the state ar- 

gues that Pinholster applies to preclude considera- 
tion of the declarations Stokley supplied for the 
first time in federal court. Stokley, by contrast, now 
contends that his federal claim of ineffective assist- 
ance at sentencing is fundamentally new and differ- 
ent from the ineffective assistance claim presented 
to the state courts in his supplemental petition. If 
accepted, Stokley's argument would mean that Pin- 
holster does not apply to his federal claim. 

We need not determine whether Pinholster bars 
the consideration of Stokley's new evidence, be- 
cause the result is the same in either case. If Pinhol- 
ster applies, it directly bars Stokley from receiving 
the only relief he seeks--a hearing to present new 
evidence in federal court. And if Stokley is correct 
that Pinholster does not apply because his federal 
ineffective assistance claim was never presented to 
the state courts, relief still evades him. Even assum- 
ing both that Stokley can show cause and prejudice 
for his failure to present the claim to the state 
courts and that he has satisfied the diligence re- 
quirement of § 2254(e)(2), Stokley has not presen- 
ted a colorable claim of ineffective assistance of 
counsel. The net result is that Stokley is not entitled 
to an evidentiary hearing even if we may consider 
the evidence presented for the first time to the dis- 
trict court. 

ANALYSIS 
I. THE RULE IN P1NHOLSTER 

AEDPA provides that a federal habeas applica- 
tion may be "granted with respect to any claim that 
was adjudicated on the merits in State court pro- 
ceedings" if the adjudication of that claim "resulted 
in a decision that was contrary to, or involved an 
unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court 
of the United States." 28 U.S.C. § 2254(d)(1). In 
Pinholstel; the Supreme Court held that § 
2254(d)(1) "requires an examination of the state- 
court decision at the time it was made" and on *808 
the same record. See 131 S.Ct. at 1398. As the 
Court explained, "[i]t would be strange to ask fed- 
eral courts to analyze whether a state court's adju- 
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dication resulted in a decision that unreasonably ap- 
plied federal law to facts not before the state court." 
ld at 1399. 

Pinholster also held that this bar on new evid- 
ence is coterminous with the scope of § 2254(d). If 
a petitioner presents a claim that was not adjudic- 
ated on the merits by the state courts, federal re- 
view is not necessarily limited to the state record. 
See id at 1401. Such is the case, for instance, when 
a petitioner presents a new and different claim in 
federal court. See id at 1401 n. 10. In that situation, 
"the discretion of federal habeas courts to consider 
new evidence," id. at 1401, is instead cabined by 
the requirement in § 2254(e)(2) that the petitioner 
must have attempted "to develop the factual basis 
of [the] claim in State court." 

The Court in Pinholster left at least two ques- 
tions unresolved. The Court expressly reserved the 
issue of "where to draw the line between new 
claims and claims adjudicated on the merits" by the 
state courts. Pinholster, 131 S.Ct. at 1401 n. 10. Put 
another way, Pinholster leaves open the question of 
how to distinguish between a claim that was ex- 
hausted in state court and a claim that is trans- 
formed by new evidence into a different and novel 
contention presented for the first time in federal 
court. The Court in Pinholster also had no occasion 
to speak to the role that new evidence plays in fed- 
eral habeas proceedings on those rare occasions 
when an evidentiary hearing is proper. 

These unresolved issues are potentially pertin- 
ent to our resolution of this case. In his opening 
brief, Stokley assumed that his ineffective assist- 
ance claim had been fairly presented to the state 
court even though "[n]one of the facts presented in 
support of the claim were presented in state court." 
Indeed, in the district court, Stokley affirmatively 
argued that his claim was exhausted, and the state 
agreed. Stokley also posited that he satisfied the re- 
quirements of § 2254(e)(2) and therefore should be 
permitted to supplement the record. 

After Pinholster, we requested supplemental 

briefing. Not surprisingly, Stokley shifted his posi- 
tion and now argues that his federal petition presen- 
ted a new claim that had not yet been adjudicated, 
such that he remains entitled to an evidentiary hear- 
ing. Stokley relies on pre- Pinholster cases in 
which we provided a framework for assessing 
whether a claim is unexhausted because new evid- 
ence fundamentally altered the factual underpin- 
nings of the claim. See, e.g., Beaty v. Stewart, 303 
F.3d 975, 989-90 (9th Cir.2002); Weaver v. Thompson, 197 F.3d 359, 364 (9th Cir.1999) (citing 
Vasquez v. Hillery, 474 U.S. 254, 260, 106 S.Ct. 
617, 88 L.Ed.2d 598 (1986)). Stokley argues that, 
under this framework, the ineffective assistance 
claim in his federal petition is fundamentally differ- 
ent from the claim he presented to the state courts. 

We decline to reach this issue or to decide the 
antecedent question of whether Pinholster im- 
pliedly overruled our line of cases interpreting the 
"fundamentally altered" standard. We do so be- 
cause Stokley is not entitled to relief if Pinholster 
applies, and he is similarly not entitled to relief 
even if we construe his federal claim as unex- 
hansted such that we may consider the supplement- 
al evidence he offered to the district court. FNI In 
addition, although *809 evidentiary hearings were 

rare even before Pinholster. the circuits had been 
essentially uniform in holding that in the appropri- 
ate case new evidence from such a hearing could be 
considered in determining whether a claim could 
survive review under § 2254(d). See Pinholster, 
131 S.Ct. at 1417 (Sotomayor, J., dissenting). It 
was against this backdrop that Stokley filed his 
habeas petition and litigated it in the district court. 
Recognizing that Pinholster dramatically changed 
the aperture for consideration of new evidence, and 
further recognizing that this is a capital case, we 
believe it prudent to consider alternative avenues 
for resolution. 

FN1. There is also a third possibility--that 
Pinholster does not apply because one or 
both of the PCR court's enunciated proced- 
ural holdings constitutes an adequate and 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

A-43



Page 9 
659 F.3d 802, 11 Cal. Daily Op. Serv. 12,269, 2011 Daily Journal D.A.R. 14,560 
(Cite as: 659 F.3d 802) 

independent state bar to relief. See, e.g., 
Harris v. Reed, 489 U.S. 255, 264 n. 10, 
109 S.Ct. 1038, 103 L.Ed.2d 308 (1989) 
("[T]he adequate and independent state 
ground doctrine requires the federal court 
to honor a state [procedural] holding that is 
a sufficient basis for the state court's judg- 
ment, even when the state court also relies 
on federal law."). Because neither party 
made this argument on appeal, we assume 
without deciding that the state courts adju- 
dicated Stokley's ineffective assistance 
claim on the merits. See, e.g., Ocampo v. 
Vail, 649 F.3d 1098, 1100 n. 11 (9th 
Cir.2011) (declining to consider a potential 
procedural default not raised by the state). 

II. IF PINHOLSTER APPLIES: REVIEW RE- 
STRICTED TO THE STATE RECORD 

[1] In this section, we assume that Stokley's 
state petition exhausted the sentencing-phase inef- 
fective assistance claim in his federal petition, be- 
cause the essence of the claim--that counsel 
provided ineffective assistance at sentencing by 
failing adequately to investigate and argue Stokley's 
mental health as a mitigating factor--remains the 
same. Pinholster therefore applies, with two con- 

sequences. Our review is confined to the record be- 
fore the state courts. Pinholster, 131 S.Ct. at 1398. 
As the Court bluntly put it, "evidence introduced in 
federal court has no bearing on § 2254(d)(1) re- 
view." Id at 1400. Pinholster's limitation on the 
consideration of Stokley's new evidence--the 
proffered testimony of the neuropsychologist and 
other medical experts--in federal habeas proceed- 
ings also forecloses the possibility of a federal 
evidentiary hearing, the only relief Stokley cur- 
rently seeks. If applicable, Pinholster therefore re- 
quires us to affirm the denial of Stokley's petition. 

III. IF PINHOLSTER DOES NOT APPLY: RE- 
VIEW OF ALL THE EVIDENCE 

[2] We now proceed on the alternate assump- 
tion that Pinholster does not bar Stokley from 
presenting new evidence because Stokley's federal 

ineffective assistance of counsel claim was never 
presented to the state courts. Even considering the 
new evidence, we conclude that Stokley has not 
presented a colorable claim of ineffective assistance 
of counsel. Because this conclusion bars Stokley 
from receiving an evidentiary hearing, we only 
briefly acknowledge--and do not decide--the pre- 
dicate hurdles Stokley would need to overcome for 
us to consider his claim, namely whether he could 
show cause and prejudice for his failure to exhaust 
and whether he satisfied the diligence requirement 
of § 2254(e)(2). 

A. FURTHER PROCEDURAL MATTERS 
[3][4] When a petitioner fails to present a fed- 

eral claim to the state courts, the claim .is unex- 
hausted, and the petitioner mast generally return to 
state court. See, e.g., Quezada v. Scribner, 611 F.3d 
1165, 1168 (9th Cir.2010) (published order). But 
"[a] claim is procedurally defaulted 'if the petition- 
er failed to exhaust state remedies and the court to 
which the petitioner would be required to present 
his claims in order to meet the exhaustion require- 
ment would now find the claims procedurally 
barred.' "810 Beaty, 303 F.3d at 987 (quoting 
Coleman v. Thompson, 501 U.S. 722, 735 n. 1, 111 
S.Ct. 2546, 115 L.Ed.2d 640 (1991)). In this case, 
assuming that the federal version of Stokley's inef- 
fective assistance claim was never presented to the 
state courts, those courts would find the claim pro- cedurally barred because Stokley failed to raise it 
"in [a] previous collateral proceeding." Ariz. 
R.Crim. P. 32.2(a)(3); see also Stewart v. Smith, 
536 U.S. 856, 85941, 122 S.Ct. 2578, 153 L.Ed.2d 
762 (2002) (holding that Rule 32.2(a)(3) provides 
an independent and adequate state procedural bar); 
Stewart v. Smith, 202 Ariz. 446, 46 P.3d 1067, 1071 
(2002) ("The ground of ineffective assistance of 
counsel cannot be raised repeatedly."). 

[5] Because Stokley's claim would be proced- 
urally barred, he would satisfy "the technical re- 
quirements for exhaustion; there are no state remed- 
ies any longer 'available' to him." Coleman, 501 
U.S. at 732, 111 S.Ct. 2546 (citations omitted). 
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Federal habeas review of the claim, however, is 
precluded "unless [Stokley] can demonstrate cause 
for the default and actual prejudice as a result of the 
alleged violation of federal law." ld at 750, 111 
S.Ct. 2546. w2 Since Stokley seeks an evidentiary 
hearing, he must also demonstrate that he diligently 
attempted to develop the factual basis of his claim 
in state court. See 28 U.S.C. § 2254(e)(2); Williams 
v. Taylor, 529 U.S. 420, 436-37, 120 S.Ct. 1479, 
146 L.Ed.2d 435 (2000). w3 

FN2. Coleman also includes an exception 
for situations in which "failure to consider 
[defaulted] claims will result in a funda- 
mental miscarriage of justice." 501 U.S. at 
750, 111 S.Ct. 2546. Stokley does not con- 
tend that this exception applies. 

FN3. Stokley does not argue that his claim 
rests on "a new rule of constitutional law, 
made retroactive to cases on collateral re- 
view by the Supreme Court" or that the 
evidence he presented to the federal court 
could not have been discovered during his 
state proceedings. See 28 U.S.C. §' 
2254(e)(2)(A)(i)-(ii). 

Stokley argues that the actions of the state and 
his post-conviction counsel allow him to surmount 
both of these barriers, and we recognize that, at a 
minimum, Stokley was placed in an untenable and 
unenviable situation during the state post- 
conviction proceedings. Harriette Levitt, Stokley's 
appointed counsel, filed a cursory PCR petition 
with the state courts. After Stokley filed complaints 
against Levitt, Levitt withdrew fi'om the case, and 
Stokley secured the representation of Carla Ryan, 
who sought to file a more extensive petition on 
Stokley's behalf. At the state's urging, however, the 
PCR court reconsidered its order allowing Levitt to 
withdraw and reappointed her to represent Stokley 
for the remainder of the post-conviction proceed- 
ings. Shortly after her reappointment, Levitt filed a 
brief arguing that all of the issues raised by Ryan 
lacked merit. Upon further reflection and at the ex- 

press invitation of the state supreme court, Levitt 

reconsidered in part and flied a supplemental peti- 
tion including the claim of ineffective assistance of 
counsel at sentencing initially advanced by Ryan. 
The supplemental petition was as vague as Levitt's 
initial petition, and it failed to comply with Arizona 
Rule of Criminal Procedure 32.5, which requires 
petitioners to submit "[a]ffidavits, records, or other 
evidence currently available to the defendant" in 
support of claims to post-conviction relief. 

[6][7] We also recognize, however, that there is 
"no constitutional right to an attorney in state post- 
conviction proceedings." Coleman, 501 U.S. at 752, 
111 S.Ct. 2546. Thus, in order to have any hope of 
meeting the cause and prejudice standard, Stokley 
must show that the actions taken by Levitt and the 
state "rose to the level of "811 an external objective 
factor causing the procedural default." Smith v. 
Baldwin, 510 F.3d 1127, 1147 (9th Cir.2007) (en 
banc). This is a standard met in only exceptional 
cases: "[A]ny attorney error in post-conviction pro- ceedings is generally attributable to the petitioner 
himself." ld Nevertheless, because Stokley presen- 
ted a potentially colorable argument that he meets 
this standard, we assume without deciding that 
Stokley can show cause and prejudice for his fail- 
ure to present his claim to the state courts, w4 We 
similarly assume that the diligence requirement in § 
2254(e)(2) does not prevent Stokley from receiving 
an evidentiary hearing. See West v. Ryan, 608 F.3d 
477, 485 (9th Cir.2010) (making the same assump- 
tion); see also Williams, 529 U.S. at 444, 120 S.Ct. 
1479 (suggesting that the standard for satisfying § 
2254(e)(2) is similar to the standard necessary to 
establish cause and prejudice). 

FN4. We note that a case pending before 
the Supreme Court raises issues regarding 
cause and prejudice claims arising from the 
actions of post-conviction counsel. See 
Maples v. Thomas, U.S. 

---, 
131 

S.Ct. 1718, 179 L.Ed.2d 644 (2011) (order 
granting certiorari). Since we do not ad- 
dress the substance of similar claims, we 

see no need to await the Supreme Court's 
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B. THE STRICKLAND STANDARD 
[8] Proceeding on those assumptions, we re- 

view Stokley's request for a hearing. We may over- 
turn the district court's "ultimate denial of an evid- 
entiary hearing" only if that denial constituted an 
abuse of discretion. Earp v. Ornoski, 431 F.3d 
1158, 1166 (9th Cir.2005). 

[9] To receive an evidentiary hearing, Stokley 
must show that he has "a colorable claim of inef- 
fective assistance." Fairbank v. Ayers, 650 F.3d 
1243, 1251 (9th Cir.2011) (internal quotation marks 
omitted). Stokley must, in other words, demonstrate 
that "a hearing could enable [him] to prove factu- 
al allegations" that, "if true, would entitle [him] to 
federal habeas relief." ld (quoting Schriro v. 
Landrigan. 550 U.S. 465, 474, 127 S.Ct. 1933, 167 
L.Ed.2d 836 (2007)). 

[10] Because Stokley's claim is premised on 
the alleged ineffective assistance of counsel, he 
must satisfy the two-pronged test in Strickland 
Specifically, Stokley must present a colorable claim 
"that (1) 'counsel's representation fell below an ob- 
jective standard of reasonableness' and (2) there is a 
'reasonable probability that, but for counsel's un- 
professional errors, the result of the proceeding 
would have been different.' West, 608 F.3d at 
48546 (quoting Strickland, 466 U.S. at 687-88, 
104 S.Ct. 2052). 'Surmounting [this] high bar is 
never an easy task.' Harrington v. Richter, 
U.S. 

--• 
131 S.Ct. 770, 788, 178 L.Ed.2d 624 

(2011) (quoting Padilla v. Kentucky, 599 U.S. 
130 S.Ct. 1473, 1485, 176 L.Ed.2d 284 

(2010)). Stokley cannot overcome the first 
hurdle--that "counsel's representation fell below an 
objective standard of reasonableness." w5 Strick- 
land, 466 U.S. at 687-88, 104 S.Ct. 2052. 

FN5. We also note that the PCR court held 
that Stokley's ineffective assistance claim 
"is meritless for lack of a showing of pre- 
judice." 

C. INEFFECTIVE ASSISTANCE 
[11][12] In assessing counsel's performance, 

we "must apply a strong presumption that counsel's 
representation was within the wide range of reason- 
able professional assistance." Harrington, 131 S.Ct. 
at 787 (internal quotation marks omitted). We take 
"every effort to eliminate the distorting effects of 
hindsight," Earp, 431 F.3d at 1174 (internal quota- 
tion marks omitted), "give the attorneys the "812 
benefit of the doubt," and "entertain the range of 
possible reasons counsel may have had for pro- 
ceeding as they did," Pinholster. 131 S.Ct. at 1407 
(internal quotation marks and alteration omitted). 
Thus, "[e]ven under de novo review," the standard 
we apply "is a most deferential one." Harrington, 
131 S.Ct. at 788. "The question is whether 
[counsel's] representation amounted to incompet- 
ence under prevailing professional norms, not 
whether it deviated from best practices or most 
common custom." Id. (internal quotation marks 
omitted). 

[13] Stokley's trial counsel undertook an ex- 
tensive investigation into mitigating factors before 
sentencing. Most significant to this appeal, counsel 
secured two medical opinions regarding Stoldey's 
mental health. Morris examined Stoldey at coun- 
sel's request and diagnosed him with borderline 
personality disorder. That disorder, Morris told the 
sentencing court, means that Stoldey has 
"difficulties with impulse control and poor judg- 
ment." Morris characterized these difficulties as 
"severe" and stated that Stoldey's borderline per- sonality disorder would lead to "impulsivity" and 
"outbursts" of anger. He also expressly tied Stok- 
ley's impulse control problems to Arizona's mitiga- 
tion statute by testifying that Stokley was impaired 
in his "capacity to appreciate the wrongfulness of 
his conduct at the time of the [crime]." 

Mayron's neurological examination, mean- 
while, demonstrated that Stoldey's brain was 
"moderately to severely impaired" as a result of nu- 

merous head injuries. Mayron diagnosed Stoldey 
with "a pernaanent mild right hemiparesis ZN6 and 
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hemisensory deficit" as well as "permanent post- 
concussion syndrome memory impairment and dis- 
turbance [characterized by] increased difficulty 
with impulse control." As this diagnosis suggests, 
Mayron opined that "[h]ead injuries of [the] sever- 
ity [of Stokley's] are invariably related to" prob- 
lems with "concentration, attention span 
memory, personality disturbance, mood disturbance 

irritability, depression, [and] impulse control dis- 
turbance." Stokley's "ability to make good judg- 
ments," his "[e]motional control," and his "ability 
to plan ahead and to reflect" are all impaired. 

FN6. "Hemiparesis" is a medical term used 
to refer to reduced muscular strength on 

one side of the body and is fi'equently as- 
sociated with damage to the portion of the 
brain charged with controlling that part of 
the body. 

Counsel also knew that at least two neuropsy- 
chological tests had been perfomaed on Stokley at 
the time of sentencing. Barbour administered one 
such test at counsel's behest. Hoffman's report 
based on his pre-crime examination of Stokley, 
meanwhile, found that Stokley's performance on a 
neuropsychological test "d[id] not indicate 
[organic] brain damage." 

This record compels the conclusion that coun- 
sel generally undertook "active and capable ad- 
vocacy" on Stokley's behalf. Harrington, 131 S.Ct. 
at 791. In particular, both Morris and Mayron testi- 
fied at sentencing in ways that directly supported 
Stokley's case in mitigation. Under Ariz.Rev.Stat. § 
13-751(G)(1), a defendant demonstrates the exist- 
ence of a mitigating circumstance if he proves that 
his "capacity to appreciate the wrongfulness of his 
conduct or to conform his conduct to the require- 
ments of law was significantly impaired" at the 
time of the offense. Morris expressly testified that 
this mitigating factor was satisfied and told the sen- 
tencing court that Stoldey had "severe" problems 
with impulse control, m7 Mayron said that "813 
Stoldey had "moderate to severe" brain damage 
and linked Stokley's impulsivity to that damage. In 

short, counsel oversaw the investigation of Stok- 
ley's mental health from psychological, neurologic- 
al, and neuropsychological perspectives and elicited 
testimony that both explicitly and implicitly con- 
cluded that Stoldey's mental health satisfied the 
relevant mitigating factor. 

FN7. While Morris did concede that he 
was "unable to evaluate" Stoldey's state of 
mind at the time of the crime, this conces- 
sion stemmed from Stoldey's own state- 
ments, not from any failing on counsel's part. 

Stoldey nevertheless claims that, despite coun- 
sel's emphasis on his mental health, counsel was re- quired to order an entire battery of neuropsycholo- 
gi6al tests. We reject this argument. Counsel had no 

reason to believe that step would be necessary. 
After examining Stokley, Morris did suggest that 
Stokley be seen by either a neurologist or a neuro- 
psychologist, and counsel took that advice by send- 
ing Stokley to Mayron, a neurologist. Mayron later 
provided the mirror-image observation that analysis 
of "[b]ehavioral changes" occurs "by referral to a psychologist or a nearopsychologist." Although 
that piece of advice was tendered at the sentencing 
hearing, counsel had already followed it, too, by 
having Morris, a psychologist, examine Stokley. In 
short, neither of the experts counsel hired unequi- 
vocally stated that Stokley should be examined by a neuropsychologist--and counsel was under no ob- 
ligation to seek neuropsychological testing in the 
absence of any such recommendation. See Babbitt 
v. Calderon, 151 F.3d 1170, 1174 (9th Cir.1998) 
("[C]ounsel did retain medical experts whom he 
thought well-qualified. The experts he had retained 
did not state that they required the services of ad- 
ditional experts. There was no need for counsel to 
seek them out independently."). 

In fact, it is not even clear that further neuro- psychological testing would have been to Stokley's 
advantage. Hoffman's report said that a previous 
neuropsychological examination revealed no brain 
damage, m8 Counsel was therefore in a position 
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reasonably to conclude that additional neuropsy- 
chological testing could undermine Stokley's case 
rather than aid it. 

FN8. Stokley argues that Hoffxnan misin- 
terpreted the results of the neuropsycholo- 
gical test he administered and that those 
results were actually, under newer stand- 
ards, positive for brain damage. But at 
least one of the experts hired by trial coun- 
sel reviewed the Hoffman report without 
noting any irregularity in Hoffman's con- 
clusions. Hoffman's alleged error thus does 
not provide a basis for impugning coun- 
sel's effectiveness. See, e.g., Sims v. 
Brown, 425 F.3d 560, 585-86 (9th 
Cir.2005) ("[A]ttomeys are entitled to rely 
on the opinions of mental health experts, 
and to impose a duty on them to investig- 
ate independently of a request for informa- 
tion from an expert would defeat the whole 
aim of having experts participate in the in- 
vestigation." (internal quotation marks 
omitted)). 

Stokley also argues that, without neuropsycho- 
logical testing, counsel was unable to demonstrate 
the link between Stokley's brain injuries and his be- 
havior at the time of the offense. But Mayron's re- 

port and testimony at sentencing expressly linked 
the two; Mayron stated that impulsivity 
"invariably" followed from the sort of brain injury 
that he diagnosed. Thus, although Stokley cites our 
decision in Caro v. Woodford, 280 F.3d 1247, 1258 
(9th Cir.2002), for the proposition that evidence 
that "explain[s] the effects [of] physiological de- 
fects" on a petitioner's behavior is crucial, counsel 
put precisely that kind of evidence before the sen- 
tencing court, w9 For that "814 reason, and be- 
cause counsel could have reasonably believed that 
additional neuropsychological testing was neither 
necessary nor advantageous, we hold that counsel's 
failure to seek such testing did not constitute inef- 
fective assistance. 

FN9. We note that this passage occurs in 

Cards discussion of the prejudice prong of 
Strickland Our ineffectiveness holding in 
Caro was premised on counsel's failures 
"to seek out an expert to assess the damage 
done by [the] poisoning of Caro's brain," 
to provide "mental health experts with in- 
formation needed to develop an accurate 
profile of the defendant's mental health," 
and to present testimony that the petitioner 
was abused as a child constituted ineffect- 
ive assistance. See 280 F.3d at 1254-55. 
Stokley's trial counsel committed none of 
these failings. 

Stokley's contention that counsel acted inef- 
fectively by failing to follow up with Mayron is 
similarly unpersuasive. Mayron now claims that, 
had he been consulted by counsel after his examin- 
ation of Stokley and before the sentencing hearing, 
he "would have recommended that Mr. Stokley be 
examined by a qualified neuropsychologist." This 
statement contradicts Mayron's testimony at senten- 
cing that either a psychologist or a neuropsycholo- 
gist would suffice. More importantly, Mayron does 
not allege that he actually made this recommenda- 
tion to counsel, and previous neuropsychological 
testing of Stokley led to a report that undermined 
Stokley's case by finding no organic brain damage. 
We are in no position to say that counsel's failure 
affirmatively to seek out Mayron's advice amounted 
to constitutionally ineffective assistance. See, e.g., 
Murtishaw v. Woodford, 255 F.3d 926, 946 (9th 
Cir.2001) ( "[C]ounsel's actions are not deficient 
just because, through 'the fabled twenty-twenty vis- 
ion of hind-sight,' a better course of action be- 
comes apparent.") (quoting Campbell v. Wood, 18 
F.3d 662, 673 (9th Cir.1994) (en banc)); Babbitt, 
151 F.3d at 1174 (rejecting ineffective assistance 
"arguments predicated upon showing what defense 
counsel could have presented, rather than upon 
whether counsel's actions were reasonable"). 

In sum, "[t]his is not a case in which the de- 
fendant's attorneys failed to act while potentially 
powerful mitigating evidence stared them in the 
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face." Bobby v. Van Hook, U.S. 
--, 

130 
S.Ct. 13, 19, 175 L.Ed.2d 255 (2009). "It is instead 
a case, like Strickland itself, in which defense coun- 
sel's 'decision not to seek more' mitigating evid- 
ence from the defendant's background 'than was 
already in hand' fell 'well within the range of pro- 
fessionally reasonable judgments.' Id (quoting 
Strickland, 466 U.S. at 699, 104 S.Ct. 2052). Even 
more importantly, it is a case where counsel pur- 
sued the brain damage and mental health strategy. 
Stokley accordingly has not presented a colorable 
claim of ineffective assistance of counsel. 

CONCLUSION 
[14] Regardless of whether Pinholster bars 

consideration of Stokley's new evidence, Stokley is 
not entitled to habeas relief. If Pinholster applies, it 
precludes the only relief Stokley seeks, and even if 
we may consider the evidence Stokley introduced 
in the district court, Stokley has failed to present a 
colorable claim of ineffective assistance of counsel. 
We accordingly AFFIRM the district coups denial 
of relief, w•0 

FN10. We decline Stokley's request to ex- 
pand the certificate of appealability to en- 

compass the claim that counsel ineffect- 
ively presented a mental state defense at 
trial. Stokley acknowledges that this pre- 
cise claim was not included in his state pe- 
tition. He nonetheless argues that the dis- 
trict court erred by finding the claim to be 
unexhausted because it is substantively 
identical to his sentencing-phase ineffect- 
ive assistance claim. We cannot agree. 
Stokley contends in his sentencing-phase 
claim that counsel should have presented 
evidence to demonstrate that brain damage 
prevented him from controlling his ina- 
pulses at the time of the crime. Under Ari- 
zona law, however, that type of evidence is 
inadmissible at trial: "An expert witness 
may not testify specifically as to whether a 
defendant was or was not acting reflect- 
ively at the time of a killing." State v. 

Christensen, 129 Ariz. 32, 628 P.2d 580, 
583-84 (1981). The evidence to be 
weighed when determining whether a dif- 
ferent result would have obtained at trial 
but for counsel's ineffectiveness is very 
different from the evidence to be weighed 
when determining whether a different sen- 
tence would have resulted but for counsel's 
ineffectiveness. We accordingly conclude 
that the two claims are undebatably dis- 
tinct. See Lopez v. Schriro, 491 F.3d 1029, 
1.039-40 (9th Cir.2007). 

C.A.9 (Ariz.),2011. 
Stokley v. Ryan 
659 F.3d 802, 11 Cal. Daily Op. Serv. 12,269, 2011 
Daily Journal D.A.R. 14,560 
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United States District Court, 
D. Arizona. 

Richard Dale STOKLEY, Petitioner, 
v. 

Charles L. RYAN, et al.,•N1 Respondents. 

FN1. Charles L. Ryan is substituted for Dora B. 
Schriro, as Acting Director, Arizona Department 
of Corrections. Fed.R•Civ.P. 25(d) (1). 

No. CV-98-332-TUC-FRZ. 

March 17, 2009. 

110XXXI(C)2 Particular Cases and Issues 
110k1908 Raising of Particular Defense or 

Contention 
110k1912 k. Capacity to Commtt Crtme; 

Insanity or Intoxication. Most Cited Cases 
Defense counsel's investigation into murder-defendant's 
mental state at the time of the offense and his competency 
to stand trial was not constitutionally deficient?Defense 
counsel obtained an evaluation from a doctor who, just 
weeks prior to the offense, had conducted 
neuropsychological testing of defendant and found no 

evidence of brain damages. Despite this report, counsel 
also sought neuropsychological and neurological testing, 
and a psychological evaluation from three other doctors. 
Months before trial commenced, counsel requested that 
defendant be evaluated by both a psychologist and a 

neuropsychologist, and the investigation of his mental 
health was not limited solely to the issue of competency or 
insanity. U.S.C.A. Const.Amend. 6. 

West KeySummary 
Criminal Law 110 •;=:'1900 

MEMORANDUM OF DECISION AND ORDER 

FRANK R. ZAPATA, District Judge. 

110 Criminal Law 
110XXXI Counsel 

1.10XXXI(C) Adequacy of Representation 
110XXXI(C)2 Particular Cases and Issues 

110k1900 k. Competence to Stand Trial; 
Sanity Hearing. Most Cited Cases 

Criminal Law 110 <::=•1912 

*1 Richard Dale StoNey (Petitioner), a state prisoner 
under sentence of death, petitions this Court for a writ of 
habeas corpus pursuant to 28 U.S.C. § 2254, alleging that 
he was convicted and sentenced in violation of the United 
States Constitution. (Dla.l.) • For the reasons set forth 
herein, the Court concludes that Petitioner is not entitled 
to habeas relief. 

110 Criminal Law 
110XXXI Counsel 

110XXXI(C) Adequacy of Representation 

FN2. "Dkt." refers to documents in this Court's 
file. As is customary in this District, the Arizona 
Supreme Court provided to this Court the 
original trial and sentencing transcripts, as well 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 2 

A-50



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 2 

as certified copies of the various state court 
records. (Dkt.68.) The Court will utilize the 
following designations for these materials: "ROA 
I" refers to the six-volume record on appeal 
prepared for Petitioner's direct appeal to the 
Arizona Supreme Court (Case No. 
CR-92-278-AP); "ROA II" refers to the 
two-volume record on appeal prepared for 
Petitioner's petition for review of the denial of 
post-convictionrelief(Case No. CR-97-287-PC); 
"ROA III" refers to the one-volume record on 
appeal prepared as a supplemental record for 
Petitioner's petition for review (Case No. 
CR-97-287-PC); "RT" refers to the court 
reporter's transcript. 

PROCEDURAL BACKGROUND 

Following an unsuccessful petition for certiorari to the 
United States Supreme Court, Stoklev v. Arizona, 516 U.S. 
1078, 116 S.Ct. 787, 133 L.Ed.2d 737 (1996), Petitioner 
filed a petition for post-conviction relief (PCR) pursuant 
to Rule 32 of the Arizona Rules of Criminal Procedure. 
The petition, prepared by court-appointed counsel Harriett 
Levitt, raised two claims. Two months later, the PCR court 
summarily denied relief. Subsequently, Petitioner sought 
special action relief in the Arizona Supreme Court due to 

a dispute concerning Levitt's continued appointment as 

counsel. In June 1997, the Arizona Supreme Court denied 
Petitioner's request to terminate Levitt's appointment but 
directed Levitt to file a supplemental PCR petition. That 
petition, raising six additional claims, was filed in October 
1997, and denied by the PCR court in February 1998. On 
June 25, 1998, the Arizona Supreme Court summarily 
denied review of the PCR court's rulings. 

In 1992, Petitioner was convicted by a jury of two counts 
of kidnapping, one count of sexual conduct with a minor 
under the age of fifteen, and two counts of premeditated 
first degree murder arising from the deaths of two 
thirteen-year-old girls in a remote area in southeast 
Arizona. vm Cochise County Superior Court Judge 
Matthew W. Borowiec sentenced Petitioner to death for 
the murders fund to various prison te,'xns for the other 
counts. On direct appeal, the Arizona Supreme Court 
affkrmed. State v. Stoklev, 182 Ariz. 505, 898 P.2d 454 
(1995•. 

FN3. Petitioner's case was severed from that of 
his twenty-year-old co-defendant, Randy 
Brazeal, who pled guilty and was sentenced to 
twenty years in prison. (ROA at 187.) Brazeal 
refused to testify at Petitioner's trial. (RT 3/25/92 
at 25.) 

Petitioner filed a Petition for Writ of Habeas Corpus in 
this Court on July 14, 1998. He subsequently filed an 

amended petition and a second amended petition. 
(Dkts.20, 33 .) Respondents filed an answer, limited by the 
Court's order to issues of exhaustion and procedural 
default. (Dkt.44.) Procedural briefmg concluded in April 
2000, atter Petitioner filed a traverse, Respondents filed a t•ply, and Petitioner filed a sur-reply. (Dkts.49, 59, 64.) 

FN4. While the procedural status of Petitioner's 
claims was under advisement, the Ninth Circuit 
Court of Appeals issued a decision in Smith v. 

Stewart, 241 F.3d 1191 (9th Cir.2001), which 
called into question Arizona's doctrine of 
procedural default. Due to the practice of 
bifurcating the briefing of procedural and merits 
issues then employed by the District of Arizona 
in capital habeas cases, the Court, in the interest 
of judicial economy, deferred ruling on the 
procedural status of Petitioner's claims pending 
further review of Smith. (Dkt.69.) In June 2002, 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 3 

A-51



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 3 

the United States Supreme Court reversed the 
Ninth Circuit. Stewart v. Smith, 536 U.S. 856, 
122 S.Ct. 2578, 153 L.Ed.2d 762 (2002) (per 
curiam). Contemporaneously, the Court decided 
Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 
153 L.Ed.2d 556 (2002), which found part of 
Arizona's judge-sentencing scheme 
unconstitutional. The Court continued to defer 
ruling in this matter pending a determination of 
whether Ring applied retroactively to cases on 
collateral review. In June 2004, the Supreme 
Court held that Ring was not retroactive. 
Schriro v. Summerlin, 542 U.S. 348, 124 S.Ct. 
2519, 159 L.Ed.2d 442 (2004). 

In an order filed August 31, 2006, the Court dismissed 
with prejudice fifteen claims as procedurally defaulted or 

plainly meritless. (Dkt. 70 at 8-9, 36-37.) The Court 
directed merits briefing on Petitioner's remaining claims, 
Claims A-l, C, E, and G (id at 37), which was completed 
in March 2007 (Dkts.83, 87, 90). In his opening merits 
brief, Petitioner concedes as to Claims C, E, and G that he 
"has not been able to locate any authority as required by 
28 U.S.C. § 2254(d), which would hold that the state 
court's determination of[these] claim[s] was contrary to or 

an unreasonable application, of a decision by the Supreme 
Court of the United States." (Dk-t. 83 at 39.) Accordingly, 
these claims are summarily denied, and this order 
addresses the only remaining claim, A-l, which alleges 
ineffective assistance of counsel (IAC) at sentencing. 

DISCUSSION 

at the time of the crime. (Dkt. 33 at 19-31.) Specifically, 
Petitioner faults counsel's failure to obtain a 

neuropsychological exam after a neurologist determined 
that Petitioner had organic brain damage. (ld at 23.) 

FN5. At the time of their appointment, Arentz 
served as the Cochise County Public Defender 
and Maxey was a deputy public defender. By the 
time of trial, Arentz had transitioned into private 
practice and Maxey had become the Cochise 
County Legal Defender, a separate indigent 
defense agency. (ROA at 489, 497-98.) 
Following Petitioner's conviction, Maxey 
withdrew as counsel and Deputy Public Defender 
Siirtola was appointed to serve as co-counsel. 

L Factual Background 

A. Offense 

The Arizona Supreme Court summarized the pertinent 
facts surrounding the crimes for which Petitioner was 
convicted: 

On the Fourth of July weekend, 199 I, two thirteen year 
old girls, Mary and Mandy, attended a community 
celebration near Elfrida, Arizona. The thirty-eight year 
old defendant also attended the festival to work as a 

stuntman in Old West reenactments. 

*2 Petitioner was represented at trial by Robert Arentz and 
G. Philip Maxey, and at sentencing by Arentz and Jeffrey 
Siirtola. m5 Petitioner argues that counsel provided 
constitutionally deficient representation at sentencing by 
failing to adequately investigate Petitioner's mental state 

Mary and Mandy, along with numerous other local 
children, camped out at the celebration site on July 7. 
That night co-defendant Randy Brazeal, age twenty, 
showed up at the campsite. Brazeal had previously 
dated Mandy's older sister and knew Mandy. During the 
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evening, Brazeal approached the girls' tent and had a 
discussion with Mary and Mandy. The girls were also 

seen standing next to Brazeal's car speaking to Brazeal, 
who was in the driver's seat, while defendant was in the 
passenger seat. Around 1:00 a.m. on July 8, 1991, the 
girls told a friend they were going to the restroom. They 
never returned. 

The next day Brazeal surrendered himself and his car to 
police in Chandler, Arizona. The hood of the car had 
semen stains, as well as dents matching the shape of 
human buttocks. Palm prints on the hood matched 
Brazeal. The back seat had semen stains matching 
defendant and also had blood stains. Police found a 
bloody pair of men's pants in the car. 

Meanwhile, defendant called a woman in Elfrida asking 
her to send someone to pick him up in Benson, Arizona. 
The woman asked about the missing girls, to which 
defendant replied, "What girls? don't know anything 
about any girls." Police arrested defendant that same 

day at a Benson track stop. Police found blood stains on 

his shoes, and his pants looked as if they had recently 
been cut off at the knee. 

After reading defendant his Miranda rights, police 
questioned defendant at the Benson police station. At 
first he denied any knowledge of the girls, but after 
hearing about Brazeal's arrest and being asked about"a 
particular mine shaft around Gleason," he admitted that 
he and Brazeal had sexually assaulted the girls. He 
admired having sex with "the brown haired girl" 
(Mandy) and stated that Brazeal had sex with both of 
them. He also said he and Brazeal had discussed killing 
the girls, after which defendant choked one and Brazeal 
strangled the other. He admitted, "I choked 'em 
There was one foot moving though I knew they was 

brain dead but I was getting scared.... They just wouldn't 

quit. It was terrible." Defendant also admitted using his 
knife on both girls. After killing the girls, they dumped 
the bodies down a mine shaft. 

*3 Defendant led the police to the abandoned mine shaft 
and expressed hope that the trial would not take Tong so 

he could "get the needle and get it over with." After 
explaining how they had moved timbers coveringhe 
shaft to dump the bodies, he pointed out where he and 
Brazeal had burned the girls' clothes. 

Police recovered the nude bodies fi'om the muddy mine 
shaft. Autopsies showed that both girls had been 
sexually assaulted, strangled (the cause of death), and 
stabbed in the right eye. The strangulation marks 
showed repeated efforts to kill, as the grip was relaxed 
and then tightened again. Both victims suffered internal 
and external injuries to their necks. Mandy also had 
stomp marks on her body that matched the soles of 
defendanfs shoes. Evidence was consistent with each 
victim being killed by a different perpetrator. In 
particular, Mary's body had a mark on the neck 
consistent with Brazeal's boot, whereas bruise marks on 
Mandy matched the soles of defendant's shoes. And 
more force was used in strangling Mandy than Mary. 
DNA analysis indicated that both defendants had 
intercourse with Mandy. Mary's body cavities were 
filled with mud, making DNA analysis impossible. 

StokleF, 182 Ariz. at 512-13, 898 P.2d at 461-62 
(footnote omitted). 

In his statement to police, Petitioner said he had not had a 
bath in about a week and had asked Brazeal to take him to 

a stock tank where he could clean up. (Dkt. 61, Ex. F at 7.) 
While en route, they saw the girls walking down the road 
and picked them up. (Id. at 12, 898 P.2d 454.) Petitioner 
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further stated that Brazeal drove away with the girls after 
dropping Petitioner at the tank. When he fotmd them 
nearby after taking his bath Brazeal told him the girls had 
to be killed because he had sex 

witfi them. (Id. at 7, 898 
P.2d 454.) He also claimed that the evening did not start 
out as something bad, that he had been drinking heavily 
and was very drunk, and that it was Brazeal's idea to 
assault the girls. (Id. at 8, 898 P.2d 454.) 

B. Relevant Pretrial Proceedings 

Prior to trial, defense counsel sought the appointment of 
psychologist Larry Morris to evaluate Petitioner's mental 
condition at the time of the offense in order to determine 
the viability of an insanity defense and for mitigation at 
sentencing. (ROA at 214-19 .) In support of the motion, 
counsel detailed Petitioner's "long history of psychological 
problems," including abandonment by his parents, 
long-term drug and alcohol abuse, depression, and suicide 
attempts. (Id. at 218-19, 898 P.2d 454.) Counsel also 
sought the appointment of neuropsychologist John 
Barbour to determine whether two significant head iniuries 
and long-term alcohol and drug use had damaged 
Petitioner's brain, affecting his motor skills and behavior. 
(ld. at 223-26, 898 P.2d 454.) Counsel attached to the 
motion hospital records documenting that in 1982 
Petitioner was hit with a beer mug, causing a skull 
fi'acture. (ld. at 228, 898 P.2d 454.) In both motions, 
counsel referenced the fact that significant impairment of 
a defendant's capacity to appreciate the wrongfulness of 
his conduct or to conform his conduct to the requirements 
of the law at the time of the crime constitutes a mitigating 
factor. See A.R.S. § 13-703(G)(1). 

*4 In a supplemental filing, defense counsel couched his 
request for experts as necessary to determine whether 
Petitioner was competent to assist counsel in preparation 
for trial. (ROA I at 245-55.) The motion provided 

additional detail regarding Petitioner's background, 
including his hospitalization for suicidal ideation in 1978. 
(ld at 249-50, 898 P.2d 454.) Counsel noted that the 
hospital report stated that Petitioner: 

had a previous hospitalization in 1971 for the same 

reason. The patient history indicates several suicide 
attempts and a history of chronic drug abuse. The 
MMPI was consistent with a diagnosis of •svchotic 
depression. The final diagnosis was personality disorder 
with differential to include passive-aggressive 
personality, antisocial personality and a borderline 
personality. 

(ld.) Additionally, Petitioner reported at least five suicide 
attempts since 1978: in 1979, a drug overdose; a 

deliberate automobile accident in 1980; two attempts with 
handguns; and, in 1983, Petitioner strapped dynamite 
around himself. (ld. at 250• 898 P.2d 454.) Counsel 
appended a copy of the 1978 hospital record, which, in 
addition to describing Petitioner's suicide attempts and 
drug use, listed as pertinent features of Petitioner's history 
an unstable childhood, inability to develop close personal 
relationships, and inability to keep a job for any length of 
time. (ld. at 255, 898 P.2d 454.) 

At a September 1991 pretrial hearing, the court granted 
both motions and directed counsel to prepare orders of 
transport for Petitioner's psychological and 
neuropsychological examinations. (RT 9/12/91 at 14.) 
When the court questioned whether the defense would be 
using a medical doctor to assess brain damage, counsel 
explained that he did not yet know which expert was 
available but the person would be aneuropsychologist, not 

a neurologist, because "studies have shown this 
[neuropsychological] kind of examination is much more 

sophisticated and can pick up things the CAT scan 

cannot." (ld. at 15, 898 P.2d 454.) Approximately one 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 6 

A-54



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 6 

month later, the court signed orders directing that 
Petitioner be transported to the offices of psychologist 
Larry Morris and neuropsychologist John Barbour for 
examinations. (ROA at 434, 437.) The court 
subsequently ordered that Petitioner. again be transported 
to Dr. Barbour's office for further evaluation. (Id. at 445, 
898 P.2d 454.) 

C. Presentence Proceedings 

Following his conviction, Petitioner identified the 
following mitigating factors he intended tO assert at the 
aggravation/mitigation hearing: 

8) Good behavior while incarcerated. 

9) Mental condition and behavior disorders. 

10) Cruelty &the manner of execution.. 

11) Lack of future dangerousness if confined to prison. 

12) General good character of the Defendant. 

1) The Defendant's lack of any prior felony record. 13) Mercy in sentencing. 

2) The Defendant's cooperation with law enforcement. 

3) Unequal sentence given to Co-defendant. 

4) Failure of the State, by its agent, the Cochise County 
Attorney's Office, to establish guidelines m determine 
under what circumstances the death penalty will be 
sought. Such guidelines are necessary for a 
determination of the proportionality of the imposition of 
the death sentence. 

14) Any other aspect of the Defendant's character, 
propensities or record, and any of the circumstances of 
the offense relevant to sentencing. 

(ROA I at 1081-84 (citations omitted).) In a separate 
memorandum, Petitioner expanded on these factors, 
especiallythe disparate sentence for co-defendant Brazeal. 
(ld. at 1101-03, 898 P.2d 454.) 

1. Presentence report 

•5 5) Alcohol abuse and intoxication. 

6) Ability to be rehabilitated. 

7) Difficulty in early years and prior home life. 

At a conference prior to the presentence hearing, the court 
agreed that it would not read the probation department 
presentence report but would consider an alternative 
presentence report prepared by Petitioner's sentencing 
expert, John J. Sloss. (RT 6/15/92 at 7; RT 6/17/92 at 
141-42.) Sloss, a former corrections counselor and former 
member of the Arizona Board of Pardons and Parole, 
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interviewed Petitioner, his defense team, and various 
friends and family members, and reviewed documents 
pertaining to Petitioner. (ROA at 497; Dkt. 61, Ex. G at 
1, 12.) Petitioner expressed remorse to Sloss and 
"repeatedly stated that [the crimes] would have never 
happened had he not been drinking." (Dict. 61, Ex. G at I.) 
SIoss's report included a detailed social history of 
Petitioner, to which Sloss also testified at the presentence 
hearing. (Id at 3-7, 898 P.2d 454; RT 6/17/92 at 74-145.) 

Sloss appended to his report an evaluation by Dr. Huntley 
Hoffman, a psychologist who had evaluated Petitioner in 
June 1991, approximately two weeks prior to the murders. 
(Dkt. 61, Ex. G at Hoffman Rpt.) Dr. Hoffman had been 
asked by the Disability Determination Service 
Admirfistration to assess Petitioner's allegations of bra• 
•. Dr. Hoffrnan's intelligence testing indicated that 
Petitioner had a full-scale IQ of 128, in the "superior" 
range. (ld) Results of organicity testing (Wechsler 
Memory Scale and Trailmaking) indicated mild to 
moderate memory deficit but did not indicate brain 
damage, z• (Id.) Dr. Hoffman opined that Petitioner 
intellectually "could probably perform any job he is 
qualified to do." (Id.) However, "[e]motionally, chronic 
pain, hostility, and possibly amood disorder, could impair 
his relationships with co-workers and the public. These 
symptoms could also limit concentration/attention (no 
concentration/attention impaimaent was noted during the 
test/interview)." (Id. 

Richard has "superior" intelligence. There were no 

indications of right brain damage. Immediate and 
remote left brain memory was intact, Generally, short 
and long term left brain memory seemed unimpaired by 
MSE, but Wechsler Memor• Scale results indicated a 
mild to moderate deficit. 

*6 Richard's history is significant for drug abuse. He 
currently demonstrates many characteristics of 
alcoholism. Mood disorder needs to be ruled out. 
Richard describes poly physical impairments that could 
limit vocational potential. 

(ld.) In an addendum dated August 28, 1991, Dr. Hoffrnan 
diagnosed Petitioner with alcohol dependence. However, 
"[e]ven though Richard demonstrated some 'sot• signs' of 
short/long term memory impairment, it does not appear 
significm•t enough to warrant a DSM-III-R diagnosis." 
(Id.) He further stated that depressive disorder not 
otherwise specified and organic personality disorder not 
otherwise specified needed to be ruled out and noted 
Petitioner's "significant history for polysubstance abuse-in 
full remission since 1980." (Id) 

2. Presentence hearing 

FN6.. Dr. Hoffinan is identified as a 
psychologist, 

not a neuropsychotogist, in the report. However, 
one of Petitioner's habeas experts states that the 
Trailmaking Test administered by Dr. Hoffrnan 
is a neuropsychological screening test. (Dkt 49, 
Ex. at 4-5.) 

Dr. Hoffinan's diagnostic impression was as follows: 

The trial court held a four-day presentence 
aggravation/mitigation hearing in June 1992. The 
prosecution presented the testimony of the medical 
examiner, who described the victims' manner of death for 
the purpose of proving the "heinous, cruel or depraved" 
aggravating factor. (RT 6/16/92 at 6-75.) The defense 
presented the testimony of numerous lay and expert 
witnesses to establish its proffered mitigating factors, r•7 
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FN7_. Testimony •om eight of Petitioner's lay 
witnesses was presented to the court via 
deposition transcripts, which were read during 
the presentence hearing. (RT 6/16/92 at 123-26; 
RT 6/17/92 at 2-3.) 

Social History Witnesses 

Two of Petitioner's aunts, Mabel Gentry and Zelma 
Brause, and his younger half-sister, Barbara Thompson, 
testified about Petitioner's childhood. (RT6/16/92 at 
76-115; Dkt. 97, Thompson Dep.; Dkt. 97, Brause Dep.) 
Petitioner was born in San Antonio to a 

seventeen-year-old mother; he never met his father, whom 
his mother hardly knew. (RT 6/16/92 at 79, 81-82; Dkt. 
97, Brause Dep. at 10, 19.) Thompson testified that 
Petitioner loved his mother but resented the loss of a 

"normal" home life when she divorced his stepfather, and 
that their mother straggled to work and raise two children. 
(Dkt. 97, Thompson Dep. at 8, 17.) Petitioner was close to 
his grandparents and spent much of his time living at their 
house. (RT 6/16/92 at 83; Dkt. 97, Thompson Dep. at 6, 
12; Dkt. 97, Brause Dep. at 7.) He also lived with his aunt 
and uncle, the Gentrys, for approximately six months as a 
newborn and again in Arizona for about two years 
beginning when he was fourteen (-RT 6/16/92 at 82); 
Brause testified that Homer Gentry was very strict (Dla. 
97, Brause Dep. at 9). The relatives testified that 
Petitioner's grandparents and his mother loved him very 
much. (RT 6/16/92 at 108-09; Dkt. 97, Brause Dep. at 7, 
10.) They all noted that Petitioner was a caring person, 
was helpful and had shown compassion for family 
members, and at age eighteen married a woman to help 
care for her children. (RT 6/16/92 at 87-88,104; Dkt. 97, 
Thompson Dep. at 19-20; Dkt. 97, Branse Dep. at 14.) 

Robert E. Lee Parrish and his wife, who knew Petitioner 

as a teenager, testified that he was always respectful of 

women, never used vulgar language, was not a violent 
person, and could hold his liquor very well. (Dkt. 97, R. 
Parrish Dep. at 5, 6-8, I. Parrish Dep. at 6-70 Newt 
Maxwell, an occasional employer of Petitioner as a 

teenager, and his wife stated that Petitioner was 
non-violent even •vhen drinking. (Dkt. 97, N. Maxwell 
Dep. at 5, 7-8, R. Maxwell Dep. at 6.) Petitioner's 
long-time friend Walter Donahue and his wife testified 
that Petitioner was a hard worker who drank but was never 

violent. (Dkt. 97, W. Donahue Dep. at 4-5, 6, P. Donahue 
Dep. at 6.) Mrs. Donahue discussed Petitioner's periodic 
attempts to quit drinking and stated that he was "always 
helpful." (Dkt. 97, P. Donahue Dep. at 6, 12.) They both 
stated that Petitioner was invaluable when their son 
suffered serious bums. (Id at 8-10,898 P.2d 454; Dkt. 97, 
W. Donahue Dep. at 7-9.) 

Sentencing Expe•t 

*7 Petitioner's sentencing expert, John Sloss, also testified 
at the hearing. (RT 6/17/92 at 74-145.) He relayed that 
Petitioner dropped out of school in the tenth grade and 
later obtained a GED; he believed Petitioner had the 
capability of performing well but was not motivated to do 
so because of the turmoil of frequentiy changing schools, 
not lw•owing his father, and having a mother who was too 
busy to spend time with him. (Id. at 84-86, 105,898 P.2d 
454.) Petitioner enlisted in the Army but was honorably 
discharged due to knee problems. (Id at 86, 898 P.2d 
454.) Sloss described Petitioner's four unsuccessful 
marriages. (Id at 87-90• 898 P.2d 454.) Petitioner's work 
history consisted of only short-term, laborer-type 
positions, which Sloss surmised was attributable to 
Petitioner's alcoholism. (I.d. at 90-91, 898 P.2d 454.) 
Finally, Sloss opined that Petitioner was willing to 
participate in a substance abuse program, was motivated 
to lead a meaningful life in prison, and should be 
sentenced to consecutive life sentences in lieu of the death 
penalty. (ld. at 107, 111,898 P.2d 454.) 
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Neurological Expert 

Michael Mayron, M.D., performed a neurological 
examination of Petitioner on March 6, 1992, one week 
before the start of trial, and testified at the presentence 
hearing. (ROA I at 1087-89; RT 6/17/92 at 9.) According 
to Dr. Mayron, Petitioner's history and records revealed 
that he: 

in his temperament after this 1980 head iniurv. He has 
always had a difficult temper but his temper was more 

quickly triggered after the 1980 head iniurv and was 

much more difficult to control. He also states that his 
memory was very bad for recent events. 

8 The patient is a self admitted alcoholic drinking at least 
a pint of whiskey a day since adolescence. He also 
claims to have heavily used marijuana, LSD, mescaline, 
peyote, psilocybin, heroin, cocaine, crack and 
methamphetamine. 

has suffered multiple head iniuries throughout his life. His 
first reported head iniury was at the age of 3 when the 
patient was playing with his grandfather and tripped on 
the sidewalk, striking his skull on the concrete. His 
grandmother reported to him that he suffered a skult 
fracture but it is unclear as to the veracity of this. He 
was then in multiple altercations as a teenager with head 
• occurring in many of these fights. The first very 
severe head iniurv that we have documented, though, is 
in March 04, 1982, when he was struck with a beer mug 
creating a left parietal compound depressed skull 
fracture with left parietal lobe contusion. [In] July of 
1986 he suffered head initu3• when trying to get into a 

moving vehicle. He was reported in the hospital records 
to have a transient right hemiparesis with left forehea[d] 
laceration. Approximately and 1/2 years ago the 
patient suffered head iniurv from his last wife when 
struck with a very heavy cast iron frying pan resulting in 
loss of consciousness. 

The patient also provides history that in 1980 [he was] 
attacked by a gang wherein he was struck with multiple 
objects with the last one he recalls being struck with a 

car bumper jack to the frontal area. He was left 
unconscious on the street and taken in by some people 
and recovered on his own in another person's home over 

a period of months. He states that he noticed a change 

(ROA at 1087-88.) 

Dr. Mayron's physical examination of Petitioner revealed 
Petitioner to be alert, oriented, and cooperative. (Id. at 
1088, 898 P.2d 454 .) Examination of Petitioner's cranial 
nerves showed them to be completely intact. (Id.) 
However, motor, sensory, and reflex examinations 
revealed some deficits and impairments. (Id.) In his report, 
Dr. Mayron recorded the following impression of 
Petitioner: 

[h]istory of mu!tiple head iniuries with a left • 
skull fracture 2 years after at least a frontal injury from 
a car jack with the former resulting in a permanent mild 
right hemiparesis and hemisensory deficit and the 
former appears to be a permanent post-concussion 
s_yndrome memory impairment and disturbance 
characterized with increased difficulty with impulse 
control. This would have been worsened by the 1982 
head iniury that resulted in his right sided deficits. 

(Id. at 1089, 898 P.2d 454.) 
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At the presentence hearing, Dr. Mayron reiterated his 
opinion that the 1982 "beer mug" incident caused a severe 
injury to the left side of Petitioner's brain-specifically, his 
parietal lobe-resulting in permanent weakness to the fight 
side of his body. (RT 6/17/92 at 11-12, 14.) In addition, 
this and other injuries could have impacted Petitioner's 
ability to understand, interpret, and respond to his 
environment, resulting in, among other things, a decreased 
control of impulsive behavior. (Id. at 12, 19, 898 P.2d 
454.) Dr. Mayron opined that Petitioner's"brain integrity," 
or anatomic function, was moderately to severely impaired 
due to previous head iniuries, causing impulsive and 
emotional behavior, irritability, depression, and impaired 
ability to make good judgments and to plan ahead. (./d. at 
33-34, 70-74,898 P.2d 454.) According to Dr. Mayron, 
"anatomic damage to the brain is almost invariably almost 
[sic] incapacitating." (Id. at 72, 898 P.2d 454.) 

•9 On cross-examination, Dr. Mayron explained that 
during a neurological evaluation behavioral changes are 

assessed "through observation of the patient in the exam 

room with you or by referral to a psychologist or a 

neuropsychologist, someone who is trained in doing 
testinR of brain function, which includes behavior." (/a/at 
65, 898 P.2d 454.) While examining Petitioner, Dr. 
Mayron did not see anything that indicated behavioral 
problems resulting fi:om Petitioner's parietal injury and 
was not asked to refer him to somebody for behavioral 
testing. (ld. at 65-66,898 P.2d 454.) He further stated that 
such testing would ordinarily include tests such as the 
MMPI (Minnesota Multiphasic Personality Inventory). 
(Id. at 66, 898 P.2d 454.) 

Psychological Expert 

Dr. Mayron indicated that long-term drug and alcohol 
abuse could exacerbate such head injuries by continuing 
to destroy brain tissue. (Id. at 21,898 P.2d 454.) Further, 
alcohol's disinhibition of brain function would have a 

cumulative effect on behavior, so that it would take less 
alcohol to achieve loss of control of emotions in an 

individual with brain damage and would exacerbate 
difficulty with cognitive ability. (Id. at 34-35, 898 P.2d 
454.) 

Dr. Mayron further testified that a person with depression 
and a personality disorder develops coping mechanisms to 
adapt to life. (ld. at 37, 898 P.2d 454.) A head iniury will 
disturb these mechanisms, magnify the person's 
misperceptions, and cause the depression to worsen. (/d. 
at 38-39, 898 P.2d 454.) However, Dr. Mayron conceded 
that Petitioner may have developed other coping 
mechanisms in the ten years between the injury and the 
offenses, as evidenced by his lack of any serious crimInal 
record. (.ld. at 72-73,898 P.2d 454.) 

At the request of defense counsel, Dr. Larry Morris 
examined Petitioner prior to trial pursuant to Rule 11.2 of 
the Arizona Rules of Criminal Procedure. (RT 9/12/91 at 
14.) He prepared a report and testified at the presentence 
hearing. (Dkt. 61, Ex. G at Morris Rpt.; RT 6/18/92 at 
2-71.) In addition to interviewing Petitioner, Dr. Morris 
administered a battery of tests and reviewed numerous 
collateral documents, including an MMPI-2 administered 
by John Barbour, Ph.D., on November 6, 1991. (Dkt. 61, 
Ex. G at Morris Rpt.) 

Petitioner reported to Dr. Morris "[r]ather chaotic 
childhood experiences, including abuse, neglect and 
hyperreligiousity." (Id.) Petitioner related that his 
grandmother"was a hell-fire and brimstone preacher," and 
his grandfather was a "mean man who carried a 

Forty-Five." (Id) When Petitioner was eleven his mother 
and stepfather divorced, and they moved into low-income 
housing. Petitioner reported that his mother had "no time" 
for him, and he moved back and forth between her and his 
nearby grandmother. At the age of fourteen, when 
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Petitioner began experiencing social problems at school 
and had continuing difficulties with his mother, he was 

sent to live with his aunt and uncle in Arizona. According 
to Petitioner, his uncle was an alcoholic and physically 
abusive. When he was fifteen years old, after a 
"confrontation" with his uncle, Petitioner was sent backto 
Texas, where he continued to experience social and 
academic problems at school, leading to two expulsions. 

Dr. Morris recounted Petitioner's Army discharge, his 
employment history, consisting of brief stints in unskilled 
positions, his record of underachievement as a student, 
and the fact that he had been divorced four times. (Id.) 
According to Petitioner, he had "rather severe 
interpersonal relationship problems with each of his 
spouses and/or family members." (ld) Petitioner reported 
adultery by his second wife, domestic violence from his 
fourth, and that one wife had an abortion without his 
consent. (Id.) 

Dr. Morris also noted Petitioner's drug use: 

As a youngster Mr. Stokley began to experiment with 
alcohol and marijuana. At age 15 years he was abusing 
alcohol and within a few years he was abusing LSD and 
other hallucinogens. In his 30s Mr. Stokley "got to 
doing crack and got a $200 to $300 habit." When he 
began to experience physical problems and bouts with 
paranoia Mr. StoNey "decided to quit and flushed 
$2,000 worth of drugs down the toilet." He continued to 
abuse alcohol, however, and he reported drinking "to 
get drunk." While abusing alcohol and other substances 
he, at times, "hears people telling me bad things, telling 
me to do bad things." He described the voices as male. 
Mr. Stokley also reported experiencing 'memory 
losses" for some activities while intoxicated. 

Page 11 

*10 (ld) 

Petitioner's reported psychological problems included 
suicidal ideation and suicide attempts resulting in 
hospitalization. Petitioner stated that "he has not been 
successful in life and does not like the way people, 
especially women, treat him." (ld.) Petitioner's 
performance on the Attitude Toward Women Scale 
indicated that he '•olds more traditional or conservative 
rather than egalitarian attitudes toward women." (Id.) 
Petitioner's responses to the Buss-Durkee Hostility 
Inventory suggested "an above average level of anger and 
hostility, especially in the areas of suspiciousness and 
resentment." (Id.) Petitioner's responses to the Burr Rape 
Acceptance Scale suggested "an above average acceptance 
of rape myths," which has a correlation to "sexually 
assaultive males." (ld.) 

Dr. Morris's report concluded: 

This evaluation revealed a 38-year-old man with a 
childhood history of abuse and neglect. While he 
appears to have above average intelligence he also has 
a history of underachievement. He drifted into abusing 
alcohol and other drugs at an early age and continued 
abusing alcohol until the present incarceration. While 
Mr. Stokley has managed, for the most part, to support 
himself by securing legitimate employment, he exhibits 
a pattern of vocational instability characterized by 
numerous but relatively short-term employment 
experiences. 

Mr. StoNey does not appear to be suffering from a 
psychotic disorder but he has a history of depression 
and other serious psychological problems. By his own 
admission he experiences "lots of anger" and his 
primary coping mechanism is numbing himself through 
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substance abuse. He displays very poor interpersonal 
relationship skills and relationships tend to be stressful, 
troubled and unsatisfying. Mr. Stokley also appears to 
experience difficulties with impulse control and poor 
judgment. In this regard, he tends not to study 
consequences well but responds impulsively instead. 
This pattern of impulsivity has its roots in childhood 
and has, unfortunately, become an integral part of Mr. 
Stokley's personality structure. In legal parlance, he 
appears to be a reactive rather than reflective type 
individual. Diagnoses of depression, polvsubstance 
abuse, and borderline personality disorder should be 
considered. 

Although Mr. Stokiey appears a seriously dysfunctional 
individual, it is my opinion that he is competent to stand 
trial and could participate meaningfully with his 
attorney in his own behalf. 

neuropsychologist and/or neurologist experienced in these 
matters." (Id. ) 

At the presentence hearing, Dr. Morris reiterated much of 
the information in his report and expanded on some areas. 
He testified that "abusive and chaotic [childhood] 
experiences formulated the kind of marginal personality 
that we see in Mr. Stokley and that the significant 
dysfunction he experienced is a function of those 
childhood experiences." (RT 6/18/92 at 15.)Dr. Morris 
opined that Petitioner "is an individual who probably 
doesn't study things very carefully, although he is 
extremely bright, and figure[s] things out before he acts. 
He acts and worries about it later." (Id. at 25, 898 P.2d 
454.) Dr. Morris emphasized that Petitioner has trouble 
controlling his emotions and that stress and alcohol 
exacerbate problems with impulse control and poor 
judgment. (Id. at 28-29, 898 P.2d 454.) 

(Id) With respect to Petitioner's state of mind at the time 
of the crime, Dr. Morris reported: 
When asked to describe his thinking processes during 
the instant offense, Mr. Stokley stated that he had no 

clear memory of events associated with the death of the 
two girls. He reported some details of events leading to 

contact with the gMs and Mr. Randy Brazeal and •en 
being in a car north of Tucson with Mr. Brazen several 
hours subsequent to the instant offense. Since he was 
unable to discuss the details of the offense itself, it was 
not possible to evaluate his state of mind during the time 
the two girls were murdered. Since Mr. Stokley reported 
consuming alcohol prior to the instant offense it appears 
likely, however, that he was intoxicated during this time 
period. 

*11 (Id.) Finally, Dr. Morris suggested that "[d]ue to Mr. 
Stokley's history of head iniuries the possibility of an 

organic disorder should be addressed by a 

Dr. Morris described borderlh•e personality disorder, 
testifying that it is "between what we would consider 
normal personality development and an individual who is 
psychotic." (ld. at 31,898 P.2d 454.) Individuals with the 
disorder "may have a personality but it's very unstable." 
(ld) They may experience mood changes in which they 
are "depressed one mSmute, and the next minute could be 

so angry, they could tear the building down and you don't 
know why." (ld. at 32, 898 P.2d 454.) Individuals with a 
borderline personality cannot adapt well to what is going 
on around them. (Id.) They are impulsive and have 
difficulty with anger management. (ld. at 33, 898 P.2d 
454.) Petitioner's "model" behavior in prison is not 
inconsistent with Dr. Morris's assessment that he is a 
"seriously dysfunctional individual" with borderline. 
personality disorder because "some kind of stability 
could occur in a structured prison setting ." (Id. at 56-57, 
898 P.2d 454.) 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 13 

A-61



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 13 

On cross-examination, Dr. Morris stated that Petitioner 
was not legally insane at the time of the murders and that 
someone with borderline personality disorder would 
recognize the wrongfulness of his conduct. (ld at 45, 898 
P.2d 454.) However, Petitioner's impulsivity makes it 
difficult for him to conform his behavior to the law. [Id. at 
65, 898 P.2d 454.) Dr. Morris testified that, on the basis 
of his history and apparent level of intoxication, 
Petitioner's capacity to appreciate the wrongfulness of his 
conduct was significantly impaired at the time of the 
crime. (ld) Dr. Morris conceded that his opinion about 
Petitioner's mental state at the time of the crime was based 
on the pattern of borderline personality disorder, not on 

any specific facts provided by Petitioner. lid. at 69, 898 
P.2d 454..) Although alcohol could exacerbate problems 
with impulsivity in a "volatile situation" involving 
teenaged girls, Petitioner's personality disorder also could 
have had nothing to do with triggering Petitioner's actions 
at the time of the offense. (Id. at 69-71,898 P.2d 454.) 

"12 According to Dr. Morris, the likelihood of a person 
with a borderline personality "automatically" killing at 
another's direction would depend on the person's state of 
mind; anger and frustration would tend to make it more 
likely. (ld at 46-48, 898 P.2d 454.) Dr. Morris testified 
that Petitioner's shoeprint on one of the victims and stab 
wounds to both victims' eyes would be consistent with 
intense anger. (ld. at 48-49, 898 P.2d 454.) He 
acknowledged that killing to eliminate witnesses and 
destroying evidence to cover up a crime would 
demonslrate more thoughtfulness and less impulsivity. (/d. 
at 54-55, 898 P.2d 454.) Dr. Morris further testified that 
Petitioner demonstrated some features or symptoms of 
antisocial personality disorder, in which one is more 

consciously breaking the law. •ld. at 66-67, 898 P.2d 454.) 

Rebuttal Witnesses 

In rebuttal to Petitioner's rNtigation presentation, the 
prosecution called several witnesses. Deborah Chadwick 
testified that she was married to Petitioner for about seven 
months in 1986. (Id. at 73, 898 P.2d 454.) She stated that 
Petitioner was physically abusive on numerous occasions, 
including one incident in which he threatened to kill her 
and throw her body in a mine shaft. (Id at 74-77, 898 P.2d 
454.) Another time, Petitioner grabbed her around the 
neck and strangled her. (Id. at 81, 898 P.2d 454.) She 
denied getting an abortion without Petitioner's knowledge 
and testified that he drove her to and from a clinic for the 
procedure. (Id at 82, 898 P.2d 454.) Another ex-wife, 
Candace Fuller, testified that she was married to Petitioner 
for seven months in 1991, but only lived with him for the 
first two because he became physically abusive. (/d. at 
.89-91,898 P.2d 454.) During one beating, Petitioner told 
her he was going to finish her off and put her in a mine 
shafi. (ld. at 103, 898 P.2d 454.) 

Finally, Homer Gentry, Petitioner's uncle, testified about 
the months when as a teenager Petitioner lived with him 
and his wife in Arizona. (Id. at 114-30, 898 P.2d 454.) He 
denied sending Petitioner back to Texas after a fight, 
stating that he had told Petitioner from the start that 
Petitioner was See to go back home if he ever became 
dissatisfied living with them. (Id. at 115-17, 898 P.2d 
454.) He denied being oJa alcoholic but acknowledged 
whipping Petitioner on occasion, including once with a 

rope for causing damage to a young tree. (Id. at 122-27, 
898 P.2d 454.) 

Closing Argument 

Defense counsel Arentz gave a lengthy closing argument, 
urging the sentencing judge to fred that the proffered 
mitigating evidence was sufficiently substantial to call for 
leniency. (RT 6/19/92 at 3-44.) He reminded the court of 
the necessity to conduct an individualized sentencing and 
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to consider Petitioner's entire life in assessing whether the 
death penalty was appropriate. (Id. at 4, 12, 898 P.2d 
454.) Counsel urged the court to consider that Petitioner 
had no prior felony convictions, had cooperated with law 
enforcement, was extremely intoxicated at the time of the 
crime, was capable of rehabilitation, was cared for by both 
family and fi'iends, expressed remorse, and was generally 
a good person despite being a highly dysfunctional 
individual. (Id. at 13, 16, 19, 25, 34, 35, 898 P.2d 454.) 

"13 Counsel emphasized two other factors-the 
disproportionate sentence received by co-defendant 
Brazeal and Petitioner's mental condition and behavioral 
disorders. (Id. at 26-41. 898 P.2d 454.) With regard to the 
latter, counsel clarified that the court must consider 
Petitioner's diminished capacity both in the context of his 
state of mind at the time of the offense, see A.R.S. j_ 
13-703(G)(1), and as mitigation evidence generally, 
irrespe.ctive of whether Petitioner's disorder affected his 
behavior at the time of the incident itself. (Id. at 26-27, 
898 P.2d 454.) Counsel stressed that Petitioner's 
dysfunction was evidenced not solely by psychological 
testing, but by medical testimony from a neurologist 
indicating that Petitioner's ability to control his impulses 
and anger were impaired by numerous brain iniuries and 
that these impairments were exacerbated by Petitioner's 
long-term abuse of alcohol and d•,,gs. (ld at 30, 898 P.2d 
454.) He further pointed out that the neurological and 
psychological reports were consistent and supported one 

another, especially in view of the fact that Dr. Morris 
completed his psychological evaluation well before Dr. 
Mayron conducted his neurological examination, lid. at 
28, 898 P.2d 454.) In addition, the 1978 hospital 
admission report reflected that Petitioner was depressed, 
suicidal, unable to keep a job, and had an unstable 
childhood-reinforcing Dr. Morris's evaluation fourteen 
years later-and other hospital records documented at least 
two of Petitioner's severe head iniuries. (Id. at 29-30,898 
P.2d 454.) 

Page 14. 

In arguing that Dr. Morris's evaluation was significant, 
counsel reiterated that Petitioner's borderlhae personality 
disorder means he is a reactive, not reflective, person. (/d. 
at 31, 898 P.2d 454.) "[Petitioner] has a difficult time 
controlling emotion. He reacts hostile. He reacts angrily." 
(Id.) Detailing Petitioner's unstable childhood, counsel 
explained that this history was consistent with Dr. Morris's 
borderline personalit7 disorder diagnosis, as was 
Petitioner's lifestyle, reclusive behavior, transitory 
employment history, and history of dysfunctional 
relationships. (Id.) Counsel argued: 

Now, the importance of this [history] is not only that 
some of the difficulty in the childhood may have 
difficulty [sic] and extend some ideas of leniency. The 
importance is also the consistency of that lifestyle and 
the childhood with the psychological and neurological 
evaluations. 

A person has difficulty with impulse control and poor 
judgment and emotion control and anger. Why? 

Well, it's not because he woke up that way. It's because 
of a history. And the court knows the majority of people 
that come in here on any criminal offenses have 
problems-poor upbringing, poor childhood, poor 
education, alcohol and drags. 

If it is extreme enough and if it manifests itself in 
psychological and neurological disorders, it is 
something to consider why someone does certain 
behavior and whether someone should receive a 

sentence of death. 

"14 (Id at 33-34, 898 P.2d 454.) 
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D. Sentencing 1284-87; RT 7/14/92 at 28-34.) 

Petitioner was sentenced on July 14, 1992. (RT 7/14/92.) 
Prior to sentencing, Petitioner gave the following 
statement: 

would like to say that think it's very clever the way I 
have been made a scapegoat in this case. 

do not deny culpability, but there was no 
premeditation on my part. 

What am guilty of is being an irresponsible person for 
most of my life, running fxom responsibility, living in a 

fantasy world and it was my irresponsibility on the night 
that this incident occurred that involved me in the 
incident. 

There is no words that can express the grief and the 
sorrow and the torment have experienced over this, but 
I am just going to leave everything in the hands of God 
because that's where it is anyway. 

That's all I have to say. 

(Id. at 4-5, 898 P.2d 454.) 

In his special verdict, the sentencing judge found three 
aggravating factors: (1) Petitioner was an adult (38 years 
old) at the time of the offenses, and the victims were under 
fifteen years of age; (2) Petitioner committed multiple 
homicides; and (3) Petitioner committed the offenses in an 
especially heinous, cruel, or depraved manner. (ROA at 

Regarding the second factor, the court found: 

The defendant was found g•ailty of two murders. Each 
conviction of murder in the first degree is an aggravated 
circumstance to the other conviction. 

The evidence established beyond a reasonable doubt 
that the defendant himself, with his own hands and feet, 
with the force of his own strength against this thirteen 
year old child, murdered Mandy Ruth Marie Meyers. 
The evidence shows with equal persuasion that the life 
of the other child, Mary Raylene Snyder, was similarly 
forcefully taken by Randy Ellis BrazeN, a co-defendant 
as originally charged. 

Defendant's statement, given to Sheriffs Detective 
Rothrock shortly after his arrest, disclosed the 
conspiracy to kill both girls to cover up the sexual 
assaults; to escape detection; to eliminate the victims as 

witnesses. 

The evidence clearly established that the defendant 
engaged in sexual intercourse with Mandy Ruth Marie 
Meyers. 

The injuries to the bodies were similar. The deaths were 
of like cause. The bodies were thrown into the same 

watery mine shaft. It was defendant's shoe prints 
stamped in the Meyers child's body. Some of the marks 
on the body of the other child may have been t•om 
Brazeal's shoes. From the evidence of the medical 
examiner, it appears likely. 
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The defendant contributed to the death of one child just 
as surely as he killed the other. He was the elder, 
perhaps even the brighter. Even to be influenced by the 
younger perpetrator lessens neither the crime nor the 
conviction. Just as he is responsible for the death of 
Mandy Ruth Marie Meyers, so is he responsible for the 
killing of Mary Raylene Snyder, and for the manner of 
her death. The defendant was found guilty of the murder 
in the first degree of Mary Raylene Snyder though the 
killing was at the hands of Randy Ellis Brazeal. The jury 
so found. 

"15 (ROA I at 1285.) 

Regarding the especially heinous, cruel, or depraved 
aggravating factor, the com't found: 

These elements are in the disjunctive. An act may have 
the qualities of more than one. Only one need be found 
to meet this circumstance. 

Defining the standards of any of these elements is [sic] 
not been an easy task. The cases are replete with 
example, both for those that demonstrate the standards, 
and those that fall short. The facts of this case were 
compared to those contained in the case law of this 
state. 

The Elements of Especially Heinous or Depraved 

The terms, "heinous" and depraved" focus on the 
defendant's mental state and attitude as reflected by his 
words and actions. 

The defendant had a knife. Both victims were stabbed, 
Mandy Ruth Marie Meyers through the right eye to the 
bony socket, and Mary Raylene Snyder in the vicinity of 
her right eye. The stabbings were acts of gratuitous 
violence which, surely, could not have been calculated 
to lead to death. 

The stomping of the bodies, apparently after 
unconsciousness when the struggle for life had ceased, 
were acts of unnecessary and gratuitous violence, 
designed to still the unconscious bodies and assuage the 
killers' discomfort from the reflexes of death. 

The stabbings and stompings of the bodies were 
mutilations. 

Though the sexual conduct crimes committed with these 
young girls are serious crimes, the killings were 
senseless and the victims were helpless. These young 
lives were snuffed out, as insects, merely to eliminate 
them as witnesses. 

The manner of killing and disposition of the bodies 
demonstrate an obdurate disregard for human life and 
human remains. 

The Element of Cruelty 

The victims were alive for some minutes from the start 
of the fatal assaults. They experienced great physical 
pain and mental anguish as they fought to free 
themselves. There were ftequent repositioning of the 
hands of the Milers on the throats of the victims, and the 
reasserting of the pressure until they were unconscious. 
Medical evidence cannot establish the moment of 
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cessation of consciousness, when, supposedly, physical 
pain ceases, but did show that death was not 
instantaneous. 

It was a cruel death for both victims, considering the 
extent of physical injuries to the bodies, much of which 
must have been experienced while conscious. 

The defendant entered into an agreement with Brazeal 
to kill both girls. The method of killing and manner of 
death, including the stomping on the bodies, are 

remarkably similar considering they were done at night 
in the desert. The killings were simultaneous though the 
deaths may not have been. The defendant, just as surely 
as he did with Mandy Ruth Marie Meyers, intended the 
killing of Mary Raylene Snyder. The elements of these 
aggravating circumstances apply to the defendant 
equally as to both murders. 

(Id. at 1286-87, 898 P.2d 454 (citations omitted).) 

The sentencing judge then considered all of the mitigation 
factors urged by Petitioner, but determined that none were 
sufficiently substanga! to call for !eniency. (ld. at 1288-9 !, 
898 P.2d 454.) Regarding Petitioner's lack of a prior 
felony record, the court found that Petitioner"has a history 
of arrests and misdemeanor convictions, from driving 
while intoxicated to assaults and domestic violence." (/d. 
at 1288, 898 P.2d 454.) Because Petitioner's "professed 
law abiding qualities are illusory," the court found that his 
lack of a prior felony conviction was not a mitigating 
circumstance. (Id. 

"16 As for Petitioner's cooperation with law enforcement, 
the court noted: 

The defendant gave a statement to a sheriffs detective 
implicating himself and Randy Ellis Brazeal. The 
statement discloses denials of the whereabouts of the 
two girls, a concocted story, deception, and evasion. 
Onlyfter significant information known to the sheriffs 
office was disclosed, specifically a mine shaft around 
Gleeson, did defendant admit to the killings. Even then, 
he attempted to mitigate his own involvement and blame 
Brazeal. 

.The statement did net disclose the entire truth. In light 
of that alreadynown by law enforcement authorities, and 
the manner and quality of defendant's statement, his 
words and actions can hardly be considered cooperation 
with law enforcement. 

(id. at 1288-89, 898 P.2d 454.) Because 'the words and 
actions of defendant in assisting law enforcement officers 
were designed to shift responsibility and to reduce his 
culpability in light of the inextricability of his position," 
the court found that these were not mitigating 
circumstances. (Id. at 1289, 898 P.2d 454.) 

The court further rejected the unequal sentence given to 
Petitioner's co-defendant, Randy BrazeN, as a mitigating 
circumstance. (ld.) The court explained: 

The co-defendant, Randy Ellis Brazeal, received a 

twenty year sentence on his plea to second degree 
murder. The state was awaiting the results of DNA 
testing. Brazeal's lawyers insisted on a speedy trial 
pursuant to the Rule 8, Rules of Criminal Procedure. 
The results of the tests would not have been available 
until long past the speedy trial deadline for Brazeal. 

The disparity in the charges and therefore the possible 
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sentences for the two defendants is a direct result of the 
disparity in the available evidence at the time each 
could have gone to trial. Lacking DNA evidence for the 
Brazeal case, the state elected to enter into a plea 
agreement. 

(/•.) 

As for Petitioner's alcohol abuse and intoxication, the 
court noted: 

Defendant has a long history of alcohol abuse. On the 
night in question, he claims to have drunk heavily. The 
statement given to Detective Rothrock of the Cochise 
County Sheriffs Office displayed substantial recall and 
detail, and a sufficient understanding of the events at the 
time of the murders and his own complicity and 
responsibility. 

(Id) Therefore, the court found beyond a reasonable doubt 
that "at the time of the killing, the defendant's capacity to 
appreciate the wrongfulness of his conduct was not 
significantly impaired. Alcohol abuse over an extended 
period of defendant's life, and his dri•,Adng at the time of 
the ldllings are not mitigating circumstances under the 
facts of this case." (ld. at 1289-90, 898 P.2d 454.) 

The court also found that Petitioneris "claimed difficulties 
in his early years and the conditions of his early home life 

are not mitigating circumstances" because"[t]he evidence, 
at best, is inconsistent and contradictory"; the court noted 
"little evidence" of physical abuse by his elders. (/d. at 
1290, 898 P.2d 454.) As for Petitioner's mental condition 
and behavior disorders, the court noted: 

"17 The defendant claims a chaotic childhood and a 
dysfunctional family, which included abuse, neglect and 
hyperreligiosity; an abuse of drugs at a young age; a 
history of psychological problems involving suicidal 
ideation and depression; and having experienced serious 
head iniuries. A psychologist testified that he has 
difficulty with impulse control and has poor judgment. 

FINDING: This court finds nothing unusual about the 
myriad of problems p•esented by defendant except in 
their inclusiveness. Character or personality disorders to 
the extent demonstrated by the evidence in this case are 

not mitigating factors. Having suffered head haiuries and 
having difficulty with impulse control sheds little light 
on defendant's conduct in this case. The evidence does 
not show defendant acted impulsively, only criminally, 
with evil motive. This court finds the defendant's mental 
condition and alleged behavior disorders are not 
mitigating circumstances. 

(Id at 1290-91,898 P.2d 454.) 

The court further found insufficient evidence to support 
Petitioner's claim of good character as a mitigating 
circumstance. (Id. at !291, 898 P.2d 454.) Rather, 
"[e]vidence presented on the separate sentencing hearing 
as to good character was effectively impeached by 
testimony of defendant's actions with regardto two former 
wives." (Id) Furthermore, Petitioner's claim of "[g]ood 
behavior belies the other claimed mitigating 
circumstances" of alcohol abuse, a history of violence, 
difficulty in his early years, a dysfunctional family, 
difficulty •vith impulse control, and an abusive 
background. (ld.) The court summarily rejected 
Petitioner's good behavior while incarcerated and lack of 
future dangerousness while confined to prison as 
mitigating circumstances. (ld at 1291, 898 P.2d 454.) 
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Finally, the court stated that it was "unable to glean any 
mitigating circumstances not suggested by [Petitioner's] 
counsel." (Id.) In conclusion, the sentencing judge 
determined that even if any or all of Petitioner's claimed 
mitigating circumstances were found to exist, "balanced 
against the aggravating circumstances found to exist, they 
would not be sufficiently substantial to call for leniency." 
(Id. at 1292, 898 P.2d 454.) 

E. Direct Appeal 

On appeal, the Arizona Supreme Court conducted its 
statntorily-required independent review of Petitioner's 
capital sentences. Stoklev, 182 Ariz. at 516, 898 P.2d at 
46.._•5. After determining that the evidence supported the 
trial court's findings as to the aggravating factors, the court 
addressed each of Petitioner's claimed mitigating factors. 

The court first assessed Petitioner's claim that, under 
A.R.S. § 13-703(G)(I), his capacity to appreciate the 
wrongfulness of his conduct was impaired on the basis of 
alcohol consumption, head iniuries, and mental disorders. 
ld. at 520-22, 898 P.2d at 469-7I. Regarding Petitioner's 
alcohol use, the court stated: 

Voluntary intoxication may be mitigating if the defendant 
proves by a preponderance of the evidence that his 
"capacity to appreciate the wrongfulness of his conduct 

or to conform his conduct to the requirements of the law 

was significantly impaired, but not so impaired as to 
constitute a defense to prosecution." 

•18 There was evidence that defendant and 
co-defendant consumed alcohol on the day of the 
murders. James Robinson, who was present at the 
campsite the night of the crimes, testified that defendant 
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consumed beer and whiskey that night, but that he was 
not so drunk that he could not maneuver himself. Roy 
Waters, age fifteen, testified that he saw defendant 
drinking beer in the afternoon and that he appeared 
drunk. Cory Rutherford, age thirteen, testified that he 
observed defendant drinking out of a bottle. Various 
witnesses testified that co-defendant Brazeal was 
drinking and appeared intoxicated, more so than 
defendant. At approximately 12:30 a.m. on the morning 
of the murders, defendant, accompanied by Brazeal, 
purchased a six-pack of Budweiser and a pint of Jim 
Beam. The morning after the campout, the owner of the 
site where the girls camped found an empty quart bottle 
of whiskey, an empty half pint bottle of whiskey, and an 

empty package of Budweiser, but these items were 

never tied to defendant. Based entirely on defendant's 
serf-reported consumption and self-reported blackout on 

the night of the crimes, a clinical psychologist opined 
that defendant's capacity to appreciate the wrongfulness 
of his conduct was significantly impaired at the time of 
the incident. 

However, there is much evidence showing defendant 
was not significantly impaired by alcohol at the time of 
the murders and did not suffer a blackout at the time of 
the crimes. Defendant disposed of the bodies and 
burned the clothing of the victims, thus showing that he 
knew the conduct was wrongful. He was able to 
accurately guide the officers back to the crime scene. 
Defendant also had substantial recall of the events and 
attempted to cover up the crimes, causing the trial court 
to fmd that defendanfs capacity to appreciate 
wrongfulness was not substantially impaired. "[S]tacked 
against the testimony offered in mitigation by defendant 
is the evidence that defendant did know that his 
conduct was wrongful." 

We agree with the trial court that defendant failed to 
show that he was significantly impaired during the time 
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of the crimes so as to meet the statutory mitigation 
requirements. 

ld. at 520-521,898 P.2d at 469-70 (alteration in original) 
(citations and footnote omitted). 

As for Petitioner's head iniuries, the court further found: 

Head iniuries that lead to behavioral disorders may be 
considered a mitigating circumstance. Evidence 
indicates that defendant suffered three head iniuries 
since 1982. A neurologist who reviewed the medical 
records testified that defendant had suffered a 

compound depressed skull fracture, underwent surgery, 
and suffered permanent damage in 1982 from being hit 
with a heavy beer mug. In 1986, he struck his head on 
the pavement after jumping onto the hood of his wife's 
moving vehicle. About a year before the murders, he 
suffered a severe head inittW when another wife hit him 
with a cast iron skillet. Other head inittries alleged by 
defendant were uncorroborated. 

and having difficulty with impulse control sheds little 
light on defendant's conduct in this case. The evidence 
does not show defendant acted impulsively, only 
criminally, with evil motive." While we give more 
mitigating weight to this element than did the trial court, 
it is substantially offset by the fact that defendant's test 
results showed that he has above average intelligence 
(an I.Q. of 128), and the facts show that he did not 
exhibit impulsive behavior in the commission of the 
crimes. Defendant appreciated the wrongfulness of his 
conduct, as evidenced the next day by his comment to 
the interrogating officer, "I choked 'era.... There was 
one foot moving though I knew they was brain dead but 
was getting scared And they just wouldn't quit. It 

was terrible." His prior head iniuries do not show that 
defendant was unable to conform or appreciate the 
wrongfulness of his conduct. 

Id. at 521,898 P.2d at 470 (citations omitted). 

The Arizona Supreme Court also addressed Petitioner's 
mental disorders: 

"19 According to the neurologist, such injuries "could 
•mpair his ability to understand his environment, to 
interpret it correctly and to respond correctly to it," 
potentially manifesting in decreased control of 
impulsive behavior and decreased cognitive ability. 
Alcohol use increases any lack of control. The 
neurologist concluded that defendant's brain "integrity" 
was moderately to severely hnpaired due to previous 
brain or head iniuries, resulting in impulsive behavior. 
A clinical psychologist said that defendant suffers from 
an inability to control impulse and that this problem is 
exacerbated by alcohol. 

The trial court found: "Having suffered head iniuries 

While a patient at a Texas hospital in 1971, defendant 
was diagnosed with a passive-aggressive personality. In 
1978, he was re-admitted to the same hospital for 
psychotic depression. Defendant reported feeling 
suicidal, along with a fear that he might harm someone 
else. The final diagnosis of the second hospitalization 
was that defendant suffered f•om a personality disorder 
with differential to include passive-aggressive 
personality, antisocial personality, and borderline 
p6rsonality. 

In a proceeding to determine defendant's competency to 
stand trial, a clinical psychologist found that defendant 
"does not appear to be suffering fxom any • 
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disorder but he has a history of depression and other 
serious psychological problems," including a pattern of 
impulsivity. Defendant also claimed to have attempted 
suicide twice. The psychologist testified that defendant 
suffered from a borderline personality disorder and 
depression. He concluded that defendant is a"seriously 
dysfunctional individual." 

the additional statutory mitigating circumstances 
of relatively minor participation and no 

reasonable foreseeability that conduct would 
create grave risk of death to another, both of 
which the Arizona Supreme Court rejected. 
StokIey, 182 Ariz. at 522, 898 P.2d at 417 (citing 
A.R.S. § 13-703(G)(3) & (4)). 

Character or personality disorders alone are generally 
not sufficient to fred that defendant was significantly 
impaired. A mental disease or psychological defect 
usually must exist before significant impairment is 
found. 

Despite this evidence, "[t]his case does not involve the 
same level of mental disease or psychological defects 
considered in other cases in which the • 13-703(G)(1) 
mitigating circumstance was found to exist." Defendant 
failed to show that his ability to control his actions was 
substantially impaired; his actions showed that he 
appreciated the wrongfulness of his conduct. Evidence 
showed that defendant was familiar with the mine shaft 
and discussed killing the girls with Brazeal. Defendant 
sexually assaulted Mandy, choked her and stomped on 

her body, and agreed that Mary should also be killed. 
Defendant t•hen a•empted to cover up the crimes by 
dumping the bodies in the mine shaft and bumhag the 
girls' clothes. "The record reveals that defendant made 
a conscious and knowing decision to murder the 
victim[s] and was fully aware of the wrongfulness of his 
actions." This evidence fails to meet the statutory 
burden by a preponderance &the evidence. 

*20 ld. at 521-22, 898 P.2d at 470-71 (citations 
omitted), v•g 

FN8. Petitioner raised for the first time on appeal 

The Arizona Supreme Court also independently reviewed 
the eleven nonstatutory mitigating circumstances discussed 
in the trial court's special verdict and determined that 
Petitioner failed to prove nine of them. Id. at 522-24, 898 
P.2d at 471-73. The court found that Petitioner's lack of 
prior felony record was a nonstatutory mitigating 
circumstance, but that its weight was substantially reduced 
by his other past problems with the law. Id. at 523, 898 
P.2d at 472. The court also found that Petitioner's 
"documented mental disorders are entitled to some weight 
as nonstatutory raitigation." Id at 524, 898 P.2d at 473.•--2 
The Arizona Supreme Court concluded: 

FN9. Petitioner raised for the first time on appeal 
the additional nonstatutory mitigating 
circumstances of felony murder instruction, 
remorse, and lack of evidence showing that he 
actually killed or intended to kill Mary, all of 
which the Arizona Supreme Court rejected. 
Stoklev, 182 Ariz. at 524-24, 898 P.2d at 473-74. 

There are three statutory aggravating circumstances. 
There are no statutory mitigating circumstances. We 
have considered the nonstatutory mitigating factors of 
lack of prior felony record and his mental condition and 
behavior disorders. We find the mitigation, at best, 
minimal. Certainly, there is no mitigating evidence 
sufficiently substantial to call for leniency. 
id. at 525, 898 P.2d 454, 898 P.2d at 474. 
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II. IAC Standard of Review 

To prevail on an IAC claim, a petitioner must show that 
counsel's performance was deficient and that the deficient 
performance prejudiced his defense. Strickland v. 

Washington. 466 U.S. 668, 687, 104 S.Ct. 2052, 80 
L.Ed.2d 674 (1984). The performance inquiry is whether 
counsel's assistance was reasonable considering all of the 
circumstances. Id. at 688-89. "[A] court must indulge a 

strong presumption that counsel's conduct falls within the 
wide range of reasonable professional assistance; that is, 
the defendant must overcome the presumption that,under 
the circumstances, the challenged action 'might be 
considered sound trial strategy.' "Id. at 689. 

A petitioner must atTmaaatively prove prejudice. Id at 693. 
To demonstrate prejudice, he "must show that there is a 

reasonable probability that, but for counsel's 
unprofessional elTors, the result of the proceeding would 
have been different. A reasonable probability is a 

probability sufficient to undermine confidence in the 
outcome." ld at 694. The Strickland Court explained that 
"[w]hen a defendant challenges a death sentence the 
question is whether there is a reasonable probability that, 
absent the errors, the sentencer would have concluded 
that the balance of aggravating and mitigating 
circumstances did not warrant death." 466 U.S. at 695. In 
Wiggins v. Smith, the Court further noted that "[i]n 
assessing prejudice, we reweigh the evidence in 
aggravation against the totality of available mitigating 
evidence." 539 U.S. 510, 534, 123 S.Ct. 2527, 156 
L.Ed.2d 471 (2003); see also Mavt?eldv. Woodford, 270 
F.3d 915, 928 (9th Cir.2001) (en banc). The "totality of 
the available evidence" includes "both that adduced at 
trial, and the evidence adduced" in subsequent 
proceedings. Wiggins. 539 U.S. at 536 (quoting Williams 
v. Taylor, 529 U.S. 362, 397-98, 120 S.Ct. 1495, 146 
L.Ed.2d 389 (2000)). 

"21 In order to assess and reweigh the aggravation and 
mitigation, this Court must consider the relevant 
provisions of Arizona's death penalty statute. Under 
A.R.S. • 13-703(G), mitigating circumstances are any 
factors "relevant in determinhlg whether to impose a 

sentence less than death, including any aspect of the 
defendant's character, propensities or record and any of 
the circumstances of the offense." Mitigation evidence can 
be presented regardless of admissibility and need only be 

proven by a preponderance; the burden is on the defendant 
to prove mitigation. A.R.S..• 13-703 (C); State v. Harding, 
.137 Ariz. 278, 670 P.2d 383 (Ariz. 1983). The court shall 
impose a sentence of death if it finds at least one 
aggravating circumstance and "that there are no mitigating 
circumstances sufficiently substantial to call for leniency." 
A.R.S. • 13-703(E). 

The Arizona courts assess whether mitigating factors are 

proven and consider "the quality and strength of those 
factors." State v. Newell, 212 Ariz. 389, 405, 132 P.3d 
833,849 (2006). Mitigating evidence must be considered 
regardless of whether there is a "nexus" between the 
mitigating factor and the crime, but the lack of a causal 
connection may be considered in assessing the weight of 
the evidence. Id; State v. Hampton, 21.3 Ariz. 167, 185, 
140 P.3d 950, 968 (2006) (fmding horrendous childhood 
less weighty and not sufficiently substantial to call for 
leniency, in part, because not tied to the offense). When 
the experts indicate that a defendant "knew right from 
wrong and could not establish a causal nexus between the 
mitigating factors and [the] crime," the Arizona courts 

may accord evidence of abusive childhood, personality 
disorders, and substance abuse limited value. State v. 

Johnson, 212 Ariz. 425, 440, 133 P.3d 735,750 (2006). 

HI. Analysis 

Petitioner asserts that trial counsel failed to adequately 
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prepare or investigate Petitioner's mental state and that this 
deficiency resulted in a failure to present compelling 
mitigating evidence at sentencing. (Dkt. 33 at 19.) 

Petitioner raised this claim in his supplemental state PCR 
petition but proffered no evidence in support. (ROA III at 
6-7.) Rather, he stated summarily, "An evidentiary hearing 
is warranted on this issue, at which time evidence will be 
presented in mitigation of Petitioner's sentence." (ld at 7, 
133 P.3d 735.) In denying relief, the PCR court stated: 

Claim B, alleging ineffective representation for failure to 
adequately argue Stokley's alleged mental incapacity as 
mitigation for sentencing purposes, is precluded under 
Rule 32.2(a)(2) and .A.R .S. § 13-4232(A)(2) because 
the Arizona Supreme Court rejected the factual basis of 
this claim on direct appeal. Moreover, Stokle offers 
nothings ecific nor material concerning his mental 
condition that was not before this Court at sentencing or 

considered when the appellate court conducted its 
independent review. Thus, this claim is also precluded 
for lack of sufficient argument, and it is meritless for 
lack of a showing of prejudice. Striekland, 466 U .S. at 
690-93. 

*22 (Id. at 54-55. 133 P.3d 735.) 

A. Evidentiary Development 

In its August 31, 2006 order regarding the procedural 
status of Petitioner's claims, the Court directed Petitioner 
to specifically identify in his merits memorandum the facts 

or evidence "sought to be discovered, expanded or 

presented at an evidentiary hearing." (Dkt. 70 at 37.) 
Petitioner argues that a federal evidentiary hearing is 

necessary to establish his claim but provides only brief 

references to the type of evidence that would be presented. 
He asserts at the start of the prejudice discussion in his 
merits brief that a "complete social history is needed 
before the door is closed on the evaluation of Petitioner's 
mental/neurological condition." (Dkt. 83 at 25-26.) 
Presumably, Petitioner seeks a heating to present such 
evidence as well as the new expert evidence he has 
developed and appended to his briefs in these proceedings. 
(Id. at 35, 133 P.3d 735.) It is also apparent, from review 
of his briefs, that Petitioner's request for development is 
focused on establishing prejudice arising from counsel's 
allegedly deficient performance. (See, e.g., Dkt. 90 at 4 
("Petitioner presented a colorable claim that his counsel 
had performed deficiently at his sentencing and he asked 
for an opportunity to present evidence of prejudice at a 

hearing.") (emphasis added).) Nowhere does Petitioner 
assert that evidentiary development is necessary to 
establish deficient performance. 

The Antiterrorism and Effective Death Penalty Act 
imposed new limitations on the right of a habeas petitioner 
to develop facts in federal court. See 28 U.S.C. § 
2254(e)(2). Development is precluded, absent narrow 
exceptions, if the failure to develop a claim is due to a 

"lack of diligence, or some greater fault, attributable to the 
prisoner or the prisoner's counsel." Williams v. Taelor, 
529 U.S. 420, 432, !20 S.Ct. !479, 146 L.Ed.2d 435 
•. The parties focus in their briefs on the issue of 
diligence. However, as discussed next, Petitioner has 
failed to allege facts that, if true, would entitle him to 
relief. Therefore, he is not entitled to an evidentiary 
hearing, see Townsend, 372 U.S. at 312-13, and the Court 
need not analy• whether Petitioner failed to diligently 
develop his claim in state court. 

B. New Evidence 

Petitioner proffers declarations •om four experts, 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER 24 

A-72



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 24 

including Drs. Mayron and Morris. (Dkt. 49, Ex. 1; Dkt. 
64, Exs. 1-3.) Dr. Mayron states that he does "not recall" 
whether he was consulted by Petitioner's counsel between 
the March 1992 examination and his testimony in June 
1992. "If they had contacted me, would have 
recommended that Mr. StoNey be examined by a qualified 
neuropsychologist." (Dkt. 64, Ex. 2 at 2.) In Dr. Mayron's 
opinion, "neuropsychological testing is a critical 
component in the evaluation of Mr. Stokley's mental state 

on or about the time of the offense." (Id at 3.)Dr. Morris 
similarly declares that he recommended to counsel that 
Petitioner be examined"by a qualified neuropsychologist" 
to consider the effect of Petitioner's brain injury. (Dkt. 64, 
Ex. at 3.) 

*23 Recent testing by Dr. ILK. McICdnzey, a 

neuropsychologist, confirms Dr. Mayron's finding of left 
brain iniury. (Dkt. 49, Ex. at 7.) His testing also 
revealed, for the first time, fi'ontal lobe damage to 
Petitioner's brain. (Id.) According to Dr. McKinzey, 
"frontal lobe brain deficits, such as those evident in Mr. 
Stokley, are and have long been associated with 
impulsivity, impaired judgment, disinhibition, and 
sometimes uncontrollable outbursts of age, ression or rare 
grossly out of proportion to' any precipitating 
psycho-social stressor." (Id. at 9.) Furthermore, 
Petitioner's frontal lobe deficits "have resulted,.'n character 
traits of organic origin which cause Mr. Stokley to act 
reflexively rather than reflectively." (ld. at 10.) In Dr. 
McKinzey's opinion, because Petitioner had previously 
expressed no interest in sexually molesting children and 
intended only to take a bath on the night of the offense, 
Petitioner's ability to appreciate the wrongfulness of his 
conduct or to conform his conduct to the requirements of 
the law must have been significantly impaired because 
'•he circumstances giving rise to the offense mirror the 
type of unplanned, over-reactive and highly explosive 
episodes associated with Mr. Stokley's frontal lobe 
damage." (ld. 

Petitioner also provides a declaration from a new 
psychologist, Dr. Todd Flyrm. (Dkt.64, Ex. 3.) He 
confirms Dr. Morris's diagnosis ofBorderlhae Personalit7 
Disorder (based primarily on Petitioner's depression, 
suicidal ideation, and inability to maintain personal 
relationships and employment), but criticizes Dr. Morris 
for failing to take into account the possibility that 
Petitioner's conduct at the time of the offense was 
significantly caused by an organic brain dysfunction. (Id. 
at 2, 4-6.) Dr. Flynn also observes that Dr. Mayron's 
examination did not reveal Petitioner's fxontal lobe 
damage and asserts that "neither Dr. Morris nor Dr. 
Mayron were able to establish the link between Mr. 
Stokley's brain damage and the nature of his participation 
h• the offense." (Id. at 2-3.) In his opinion, 
"neuropsychological testing was requisite to the 
understanding of the organic brain dysfunction affecting 
Mr. StoNey at the time of the instant offense ." (Id. at 2.) 
Dr. Flynn concludes: 

Overall, it remains my opinion that clinically significant 
organic deficits affecting the frontal lobes of his brain, 
were active at the time of the current offenses and are 

likely to have had an impact on his participation in the 
offenses, especially in terms of his control of impulses, 
angry emotions and aggressive behavior. In addition, 
conclude that these organic deficits furnish the most 
powerful reason to believe that Mr. Stokley was likely 
to have been significantly impaired at the time of the 
offenses in his ability to conform his conduct to the 
requirements of the law. These deficits, either alone, but 
especially in combination with the Borderline 
PersonaliP¢ Disorder have the potentialto have impaired 
Mr. Stokley's functioning on or about the time of the 
offense to the point at which he was unable to conform 
his behavior to the requirements of the law. 

*24 (]d. at 7.) 
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C. Performance Prong 

In denying relief on Petitioner's IAC claim, the PCR court 
ruled only that Petitioner had failed to establish prejudice; 
it did not reach the issue of whether counsel's performance 
was deficient. (ROA III at 54-55.) Because the state court 
did not reach this prong of the Strickland analysis, the 
Court reviews this portion of the claim de novo. Rom_pilla 
v. Beard 545 U.S. 374, 390, 125 S.Ct. 2456, 162 L.Ed.2d 
360 (2005). Habeas counsel have not requested any 
specific evidentiary development to establish deficient 
performance and have proffered only expert declarations 
in support of this claim; they have not provided 
declarations from any of Petitioner's trial and sentencing 
attorneys or fi'om Petitioner himself to shed light on 

counsel's decisions with regard to the mental health 
investigation. 

Petitioner alleges that defense counsel "undertook a very 
limited investigation into Petitioner's health and mental 
state during the time of the offense." (Dkt. 33 at 20.) He 
characterizes counsel's prela-ial investigation as based 
solely on whether Petitioner was competent to stand trial. 
(ld) He further argues that Dr. Morris's psychological 
evaluation was incomplete without "a competently 
perfo .rmed neuropsychological examination to assess (i) 
whether the Petitioner had brain damage and more 
important (ii) the specific effects of such brain damage on 

his cognition and behavior." (Id. at 20-21.) Petitioner also 
asserts that cotmsel referred him to a neuropsychologist 
for testing, "but the testing was never completed. Instead 
counsel for Petitioner had him examined by a neurologist, 
Dr. Michael Mayron." (Id at 21.) In turn, Dr. Mayron 
opined that Petitioner had a severe brain iniury, but 
counsel failed to obtain neuropsychological testing to 
determine how this damage impacted Petitioner's 
cognition and functioning. (Id.) According to Petitioner, 
this constitutes deficient performance because Dr. Mayron 
testified that he was not competent to perform 

© 2009 Thomson Reuters. No 

neuropsychological testing or to specifically address the 
effects of Petitioner's brain damage on his behavior. (Id at 
21; Dk-t. 83 at 20.) In addition, defense counsel never 

interviewed Dr. Mayron prior to sentencing; had he done 
so, Petitioner argues, Dr. Mayron would have 
recommended neuropsychological testing to "pinpoint 
more clearly the effects of the brain iniury." (Dkt. 33 at 
22; Dkt. 83 at 20.) 

To evaluate the performance of counsel for Sixth 
Amendment purposes, the relevant perspective is at the 
time of sentencing, not afterwards when it is apparent that 
counsel did not succeed in avoiding the death penalty. 
Petitioner has focused on what "defense counsel could 
have presented, rather than upon whether counsel's actions 
were reasonable." Turner v. Calderon, 281 F.3d 851,877 
(9th Cir.2002). After reviewing the entirety of the state 
court record, as well as Petitioner's proffered new 
evidence, the Court concludes that Petitioner is unable to 
show that defense counsel's performance was 
constitutionally deficient. 

*25 First, the Court rejects Petitioner's unsubstantiated 
assertion that counsel "undertook a very limited 
investigation" into his health and mental state at the time 
of the offense and limited the defense investigation to 
whether Petitioner was competent to stand trial. (Dkt. 33 
at 20.) The Court finds that counsel undertook a 

reasonable investigation into Petitioner's social, medical, 
and mental health history. They enlisted a mitigation 
investigator who obtained a significant amount of 
background information about Petitioner's upbringing, 
education, relationships, and military and work history. 
Counsel also spoke with numerous family members and 
friends and gathered significant documentation of serious 
head injuries and prior hospitalizations for suicidal 
ideation. (ROA I at 228, 255.) They obtained an 
evaluation from Dr. Hoffi-nan, who, just weeks prior to the 
offense, had conducted neuropsychological testing of 

Claim to Orig. US Gov. Works. 

ER- 26 

A-74



Slip Copy, 2009 WL 728492 (D.Ariz.) 
(Cite as: 2009 WL 728492 (D.Ariz.)) 

Page 26 

Petitioner and found no evidence of brain damage. Despite 
this report, counsel sought neuropsychological and 
neurological testing from Drs. Barbour and Maynor and a 

psychological evaluation from Dr. Morris. Petitioner has 
not alleged that counsel failed to discover and provide to 
the experts additional significant medical history or that 
the experts required additional information to form 
reliable opinions. 

More significantly, months before trial commenced, 
counsel requested that Petitioner be evaluated by both a 

psychologist and a neuropsychologist reader Rule 11 of the 
Arizona Rules of Criminal Procedure. r•l° In both motions, 
counsel emphasized the requiremen• in a capital-eligible 
case to investigate potential mitigation evidence. Counsel 
referenced Arizona's capital sentencing statute, including 
the provision under ..A.R.S. • 13-703(G) (1) identifying as 

a mitigating factor significant impairment to a defendant's 
capacity to appreciate the wrongfulness of his conduct or 

to conform his conduct to the requirements of the law. 
(ROA at 217, 224.) In their request for a psychologist, 
counsel stated they were not requesting an examination to 
determine Petitioner's competency, but rather his state of 
mind at the time of the incident. (ld. at 216.) In the request 
for a neuropsychologist, counsel reiterated that it is "a 
significant factor at trial and sentencing to determine the 
Defendant's state of mind." (!d. at 224 (emphasis added).) 

FN 10_. At the time of Petitioner's prosecution, 
Rule 11 provided: 

Ariz. R.Crim. P. 11.2 (West 1987). 

It was only after the trial court questioned whether 
Petitioner's alleged suicidal ideation, drug abuse, 
psychotic depression, and personality disorders provided 
a basis under Rule 11 for the requested examinations that 
counsel noticed insanity as a defense and alleged that 
Petitioner was not competent to assist in his defense. (RT 
9/6/91 at 7-8; RT 9/12/91 at 3-6.) It is evident from the 
record that counsel understood the necessity of evaluating 
Petitioner's mental state at the time of the crime in 
anticipation of sentencing and re-framed the issue in terms 
of competency and an insanity defense to facilitate the 
courts appoin*anent of experts. The fact that counsel's 
investigation of Petitioner's mental health was not limited 
solely to the issues of competency or insanity is confirmed 
by the following colloquy between defense counsel and 
Dr. Morris at the presentence hearing: 

*26 Q When you were contacted to do an evaluation in 
this case, you were asked to do more than look into the 
legal state of insanity; is that correct? 

A That's correct. 

Q What other things were you requested? 

At any time after an information is filed or 

indictment returned, any party may move for 
an examination to determine whether a 

defendant is competent to stand trial, or to 
investigate his mental condition at the time of 
the offense. The motion shall state the facts 
upon which the mental examination is sought. 

A Again, looking at the overall personality 
characteristics and, you know, how that might relate to 
the instant offense. 

Q Were you asked to determine, for example, whether 
there was any mental disorders, whether they amounted 
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to insanity or not? 

A That's correct. 

Q Were you asked to look at the childhood of the 
defendant? 

A Yes, was. 

Q Were you asked to make a diagnosis of this 
defendant? 

A don't think there was a specific question about 
making a formal diagnosis, but generally, you know, 
what seems to be, if there is anything wrong with this 
individual, what are the general categories. 

Q Were you asked to determine competency? 

A Yes, was. 

Q Were you asked to make a determination under State 

v. Christensen and state reactive versus reflective? 

A Yes. 

Q Were you asked to prepare and consider this case for 
a possible sentencing hearing? 

A Yes. 

(RT 6/18/92 at 62-63.) Petitioner's summary assertion that 
counsel undertook a limited investigation into Petitioner's 
state of mind at the time of the offense is refuted by the 
record. 

Second, Petitioner has failed to address, much less proffer 
evidence to counter, the clear implication in the record 
that Petitioner was in fact seen by a neuropsychologist, Dr. 
John Barbour. Petitioner states only that he "was referred 
to a neuropsychologist for testing, but the testing was 

never completed. Instead counsel had Petitioner examined 
by a neurologist, Dr. Michael Mayron." (Dkt. 83 at 19.) 
As detailed in the factual background above, Petitioner's 
motion for a neuropsychological examination was granted 
by the trial court. (RT 9/12/91 at 14.) Petitioner requested 
the appointment of Dr. Barbour, and the Court 
subsequently signed orders directing that Petitioner be 
transported to Dr. Barbour's ottice on October 22 and 
November 6, 1991. (ROA at 223, 437, 445.) Most 
tellingly, Dr. Morris states in his report that he reviewed 
an MMPI-2 profile administered to Petitioner by Dr. 
Barbour on November 6, 1991. (Dkt. 61, Ex. G at Morris 
Rpt.) This is the same type of testing that Dr. Mayron, 
during the presentence hearing, stated would be helpful to 
determ.ine the behavioral impact of brain iniurv. (RT 
6/17/92 at 66.) Petitioner bears the burden to establish 
deficient performance, and he has proffered nothing from 
either defense counsel or Dr. Barbour to substantiate his 
claim that neuropsychological testing was authorized but 
not completed, v•l• To the contrary, the Court finds on this 
record that such testing was in fact undertaken by Dr. 
Barbour, at least with respect to an MMPI. 

FN11. The Court notes that Petitioner has not 
claimed that his trial and sentencing attorneys 
were unavailable or unwilling to be interviewed 
for these proceedings. 
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Third, even if neuropsychological testing had not been 
undertaken, Petitioner's claim fails because the state court 
record reveals that neither Dr. Morris nor Dr. Mayron 
affirmatively recommended to counsel that Petitioner be 
examined only by a neuropsychologist. Dr. Morris states 
in a declaration prepared for these habeas proceedings that 
he had recommended to counsel that Petitioner be 
examined "by a qualified neuropsychologist." (Dkt. 64, 
Ex. at 3.) In his pretrial report, however, Dr. Morris 
stated that the"possibility o fan organic disorder should be 
addressed by a neuropsychologist and neurologist 
experienced in these matters." (Dkt. 61, Ex. G at Morris 
Rpt. (emphasis added).) Defense counsel subsequently 
consulted with a neurologist, and Dr. Mayron determined 
that Petitioner suffered from a parietal brain iniur7 that 
affected his impulse control. (ROA I at 1089.) Although 
Dr. Mayron asserts now that he would have advised 
counsel to obtain neuropsychological testing if counsel 
had asked (Dkt. 64, Ex. 2 at 2), his report did not contain 
such a recommendation (ROA I at 1087-89). Counsel 
followed Dr. Morris's advice and hired a neurologist, Dr. 
Mayron, who did not recommend that his results be 
reviewed by a neuropsychologist or that Petitioner be 
subjected to further testing. Petitioner does not claim that 
either of his experts were unqualified. Therefore, counsel's 
failure to recogn•e that fun.her testing could have been 
helpful in assessing Petitioner's mental state at the time of 
the offense does not constitute deficient performance. See 
Harris v. Vasquez, 949 F.2d 1497, 1525 (9th Cir.1990) 
("It is certainly within the wide range of professionally 
competent assistance for an attorney to rely on properly 
selected experts.") (internal quotation omitted); see also 
Coleman v. Calderon, 150 F.3d 1105, 1115 (9th Cir.) 
(stating that "in the absence of a specific request, counsel 
does not have a duty to gather background information 
which an expert needs"), rev'don other grounds, 525 U.S. 
141,119 S.Ct. 500, 142 L.Ed.2d 521 (1998). 
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*27 Petitioner's reliance on Caro v. Calderon is 
misplaced. In Caro, the petitioner had been examined by 
four experts prior to trial, including a medical doctor, 
psychologist, and psychiatrist; none indicated that Caro 
suffered from a meutal impairment severe enough to 
constitute legal insanity or diminished capacity. Caro v. 
Calderon, 165 F.3d 1223, 1226 (9th Cir. 1999). However, 
counsel failed to inform these experts that Caro had been 
exposed to an extraordinary amount of pesticides and 
suffered severe abuse as a child; consequently, no expert 
testified as to the neurological effects of the chemical 
exposure on Caro's brain, ld. As set forth above, counsel 
in this case provided the experts with Petitioner's 
psychological and medical history; Dr. Mayron testified to 
Petitioner's brain iniur7, which resulted in Petitioner being 
impulsive and having an impaired ability to make good 
judgments; and Dr. Morris similarly testified to the effect 
of Petitioner's borderline personality disorder on his 
ability to conform his conduct and appreciate the 
difference between right and wrong. Unlike in Caro, there 
is no allegation here that counsel failed to provide his 
experts with significant information that would have 
affected their professional opinions. 

Petitioner's reliance on Bean v. Calderon is equally 
unavailing. In Bean, the petitioner was examined by a 
psychiatrist and a psychologist, who both "strongly 
recommended further neuropsychological testing to 
elucidate the impact of organic brain damage on Bean's 
cognitive functioning." Bean v. Calderon, 163 F.3d 1073, 
1078 (9th Cir.1998). Here, counsel obtained testing by a 

neuropsychologist (Dr. Barbour) and, in response to Dr. 
Morris's recommendation to enlist neuropsychological or 

neurological testing, retained the services of a neurologist. 
Thus, in contrast to Bean, defense counsel did not fail to 
follow explicit recommendations from their experts. 

In sum, Petitioner has not shown that the performance of 
his trial counsel fell below the constitutional standard set 
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forth in Strickland. Counsel adequately investigated 
Petitioner's mental state and used the experts they had 
enlisted to argue that Petitioner was impulsive and that his 
ability to conform his conduct to the requirements of law 
was substantially impaired. The fact that Petitioner's 
habeas counsel have been able to obtain additional experts 
to further support this theory does not establish 
ineffectiveness. 

Moreover, the question here is not whether Petitioner's 
actions at the time of the crime were compelled by brain 
• or psychological disorder. Rather, the issue is 
whether, in light of all the circumstances at the time, 
defense counsel failed to meet professional standards of 
reasonableness by not pursuing an additional 
neuropsychological examination. 

That other witnesses could have been called or other 
testimony elicited usually proves at most the wholly 
unremarkable fact that with the luxury of time and the 
opportunity to focus resources on specific parts of a 

made record, post-conviction counsel will inevitably 
identify shortcomings in the performance of prior 
counsel. As we have noted before, "[i]n retrospect, one 

may always identify shortcomings," but perfection is not 
the standard of effective assistance. 

'•28 Waters v. Thomas, 46 F.3d 1506, 1514 (llth 
Cir. 1995) (quoting Cape v. Francis. 741 F.2d 1287.1302 
(I th Cir. 1984)). Here, counsel made a significant effort, 
based on a reasonable investigation, to capably present to 
the sentencing judge a sympathetic portrait of Petitioner 
and to focus the judge's attention on reasons to spare 
Petitioner's life. 

D. Prejudice Prong 

Even assuming deficient performance and entitlement to 
factual development, the Court also concludes that 
Petitioner is not entitled to relief because he cannot 
establish prejudice in light of the record as developed in 
state court and his newly proffered expert evidence. 

Petitioner argues in his amended petition that, absent a 

neuropsychological evaluation, "no expert who testified 
was capable of rendering a full and complete explanation 
of the Petitioner's behavior at the time of the instant 
offense." (Dkt. 33 at 24.) He asserts that with "full and 
complete testing" counsel could have presented the 
following: 

(a) Petitioner suffers from Borderline Personality Disorder 
(BPD). BPD is not (despite its nomenclature) a mere 
personality disorder; as for instance anti-social 
personality disorder. BPD is a psychological disorder 
As a result of this mental disease, over which the 
Petitioner lacked any control, he suffered from an 

explosive impulsive aggressive episode at the time of 
the offense. 

(b) A symptom of BPD is impulsive, self-damaging 
behavior, including various forms of intense 
intoxication.... The evidence shows that Petitioner was 
extremely intoxicated at the time of the subject offense 

[•vhich] would have made Petitioner more susceptible 
to a BPD rage episode like that which occurred at the 
time of the instant offense. 

(c) Studies of individuals with BPD reflect that it has 
among its predominant causes, a neglectful and abusive 
childhood environment. The Petitioner's actions at the 
time of the instant offense were a product of a mental 
disease and disorder, that has its root causes in a 

chaotic, and abusive early environment 
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(d) By age 15, the Petitioner was already showing signs of 
BPD, and the diagnosis (along with its precipitating 
chaotic family environmental causes) was confirmed in 
the Petitioner's early psychiatric hospitalization records 
which pre-date the offense by more than 20 years 

(e) Compounding Petitioner's mental disability in the years 
preceding the instant offense, he suffered from severe 
head iniuries These injuries have resulted in 
permanent damage to the parietal portion of Petitioner's 
brain 

(f) Prior to the instant offense, the record demonstrates no 

criminal record on the Petitioner's part, other than some 
minor alcohol related offenses, and several occurrences 
of marital domestic violence; both of which can 

conclusively be linked to his brain damage and BPD 

(Id. at 24-26.) As set forth in the detailed background 
section, counsel made all of these points either in their 
presentence memoranda, during the presentence hearing, 
or in argument to the sentencing judge. 

*29 Likewise, Petitioner's new experts have not provided 
significant new information that was not presented at 
sentencing. Dr. Flyrm's diagnosis of borderline personality 
disorder is entirely consistent with that of Dr. Morris, as is 
his opinion tluat Petitioner's ability to conform his behavior 
to the requirements of the law was likely impaired at the 
time of the offense. Dr. Morris testified that Petitioner has 
trouble controlling his emotions, that stress and alcohol 
exacerbate problems with impulse control and poor 
judgment, and that Petitioner is a reactive type of 
individual. (RT 6/18/92 at 28-29.) Based on Petitioner's 
history and apparent level of intoxication, Dr, Morris 

opined that Petitioner's capacity to appreciate the 
wrongfulness of his conduct was significantly impaired at 
the time of the crime. (RT 6/18/92 at 65.) He further 
opined that Petitioner's impulsivity, derived from his 
personality disorder, "makes it difficult for him to conform 
his behavior to the law." (Id) The only significant 
difference between the opinions ofDrs. Flynn and Morris 
is that Dr. Flynn believes Petitioner's impairment at the 
time of the crime was likely based on a combination of his 
personality disorder and organic brain deficits. Instead of 
eliciting similar testimony from Dr. Morris, defense 
counsel instead had Dr. Morris testify solely to the effects 
of Petitioner's personality disorder and enlisted Dr. 
Mayron to testify to Petitioner's impulsive behavior and 
impaired brain integrity resulting from his organic deficits. 

Petitioner has provided new evidence of frontal lobe 
damage in addition to the parietal lobe injury discovered 
by Dr. Mayron. However, Dr. McKinzey's assessment of 
how this damage imp acted Petitioner's behavior at the time 
of the offense does not differ significantly from that of Dr. 
Mayron. He states that frontal lobe deficits "have long 
been associated with impulsivity, impah'ed judgment, 
disinhibition, and sometimes uncontrollable outbursts of 
aggression" and "have resulted in character traits of 
organic origin which cause Mr. Stokley to act reflexively 
rather than reflectively." (Dkt. 49, Ex. at 7.) During the 
presentence hearing, Dr. Mayron testified that Petitioner's 
parietal lobe injuries could have impacted his ability to 
understand, interpret, and respond to his environment, 
resulting in a decreased control of impulsive behavior. 
(RT 6/17/92 at 12, 19.) He further explained that 
Petitioner's head iniuries caused impulsive and emotional 
behavior, irritability, depression, and impaired ability to 
make good judgments and to plan ahead. (Id at 33-34.) 
Thus, the new doctors' opinions substantively encompass 
the totality of those offered by Drs. Morris and 
Maynor-that Petitioner's brain and personality deficits 
affected his behavior, severely impairing his ability to 
control and appreciate the wrongfulness of his conduct. 
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Moreover, the Court discounts any expert assertion 
regarding Petitioner's state of mind at the time of the 
offense. Petitioner told Dr. Morris prior to trial that he had 
"no clear memory of events associated with the death of 
the two girls." (Dkt. 61, Ex. G at Morris Rpt.) Because 
Petitioner was unable to discuss the details of the offense 
itself, Dr. Morris stated that "it was not possible to 
evaluate his state of mind." (ld.) A review of the 
declarations from Petitioner's new experts reveals no new 
details from Petitioner about the offense. Dr. McKinzey's 
conclusion that Petitioner would not have been involved 
in the offenses but for his mental impairments is based 
solely on his determination that Petitioner had never 
expressed interest in sexually molesting children and his 
statement to investigators that he intended only to take a 

bath on the night of the offense. (Dkt. 49, Ex. at 10.) 
Likewise, Dr. Flyma's opinion that Petitioner's frontal lobe 
deficits likely affected Petitioner's impulse control, 
emotions, and aggressive impulses at the time of the 
offense is based on his consideration of the "literature on 
the link between organic fi-ontal lobe dysfunction and 
aggression" and the general circumstances surroundingthe 
offense. (Dkt. 64, Ex. 3 at 3.) In essence, the opinions of 
the new experts accord with those offered by the experts 
at sentencing; they all theorize that Petitioner's ability to 
conform or appreciate the wrongfulness of his conduct 
was significantly impaired at the time of the offense. 

*30 Moreover, the sentencing court found, in rejecting 
Petitioner's claim that his ability to control his conduct 
was significantly impaired by a combination of 
psychological and neuropsychological conditions, that 
"having difficulty with impulse control sheds little light on 
defendanfs conduct in this case." (ROA I at 1290-91.) On 
appeal, the Arizona Supreme Court also considered 
Petitioner's head iniuries and resulting behavioral 
disorders. While that court "gave more mitigating weight 
to this element than did the trial court," the court declined 

to fred it sufficiently substantial to call for leniency in 
view of Petitioner's above average intelligence and 
because "the facts show that he did not exhibit impulsive 
behavior in the commission of the offense." Stoklev. 182 
/M'iz. at 521,898 P.2d at 470. In addition, the appellate 
court reasoned that Petitioner appreciated the 
wrongfulness of his conduct, as evidenced by his 
statement to an investigator: "I choked 'em There 
was one foot moving though 1 knew they was brain dead 
but I was getting scared.... And they just wouldn't quit. It 

was terrible." Id. Consequently, the court concluded that 
Petitioner's "prior head ini udes do not show that defendant 
was unable to conform or appreciate the wrongfulness of 
his conduct." Id 

After sexually assaulting at least one of the 
thirteen-year-old victims, Petitioner strangled her with his 
hands, stomped on her with his feet, and stabbed her in the 
eye with his knife. The evidence established that the 
victims struggled against their attackers, and Petitioner's 
statement to police revealed witness elimination as one of 
his motives in killing the girls. There is little question that 
the young, vulnerable victims suffered before their 
senseless deaths and that the killings were heinous and 
depraved. Given the similarity between the expert 
evidence presented by counsel at sentencing and that 
proffered now by habeas counsel, together with the state 
court's findings concerning the lack of impulsivity in the 
commission of the crimes and the strength of the 
aggravating factors, this Court concludes there is no 
reasonable probability that additional evidence of brain 
damage and its effect on Petitioner's ability to control his 
impulsive behavior would have resulted in a different 
sentence. See Babbittv. Calderon, 151 F.3d 1170, 1176 
(9th Cir.1998) (finding no prejudice when there is no 

materially new evidence that was not before the 
sentencer). Accordingly, Petitioner is not entitled to 
federal habeas relief. 
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CERTIFICATE OF APPEALABILITY 

In the event Petitioner appeals from this Court's judgment, 
and in the interests of conserving scarce Criminal Justice 
Act funds that might be consumed drafting an application 
for a certificate of appealability to this Court, the Court on 
its own initiative has evaluated the claims within the 
Amended Petition for suitability for the issuance of a 

certificate of appealability. See 28 U.S.C. § 2253(c); 
Turner v. Calderon, 281 F.3d at 864-65. 

CONCLUSION 

For the reasons set forth above, Petitioner is not entitled to 
habeas relief. The Court further finds that evidentiary 
development is neither warranted nor required. 

Accordingly, 

"31 Rule 22(b) of the Federal Rules of Appellate 
Procedure provides that when an appeal is taken by a 

petitioner, the district judge who rendered the judgment 
"shall" either issue a certificate of appealability (COA) or 

state the reasons why such a certificate should not issue. 
Pursuant to 28 U.S.C. § 2253(c)(2), a COA may issue only 
when the petitioner "has made a substantial showing of the 
denial of a constitutional right." With respect to claims 
rejected on the merits, a petitioner"must demonstrate that 
reasonable jurists would find the district court's 
assessment of the constitutional claims debatable or 

wrong." Slack v. McDaniel, 529 U.S. 473,484, 120 S.Ct. 
1595, 146 L.Ed.2d 542 (2000) (citing Barefootv. Estelle, 
463 U.S. 880, 893 & n. 4, 103 S.Ct. 3383, 77 L.Ed.2d 
1090 (1983)). For procedural rulings, a COA will issue 
only if reasonable jurists could debate (1) whether the 
petition states a valid claim of the denial of a 
constitutional right and (2) whether the court's procedural 
ruling was correct. Id. 

The Court finds that reasonable jurists could debate its 
resolution of Claim A-1. Therefore, the Court grants a 

certificate of appealability as to this claim. For the reasons 
stated in this order, as well as the Court's order of August 
31,2006 (Dkt.70), the Court declines to issue a certificate 
of appealability for Petitioner's remaining claims and 
procedural issues. 

IT IS HEREBY ORDERED that Petitioner's Second 
Amended Petition for Writ of Habeas Corpus (Dkt.33) is 
DENIED. The Clerk of Court shall enter judgment 
accordingly. 

IT IS FURTHER ORDERED that the stay of execution 
entered on July 15, 1998 (Dkt.2) is VACATED. 

IT IS FURTHER ORDERED granting a Certificate of 
Appealability as to the following issue: 

Whether counse! rendered ineffective assistance at 
sentencing by failing to investigate and present evidence 
concerning Petitioner's mental state at the time of the 
offense. 

IT IS FURTHER ORDERED that the Clerk of Court 
send a courtesy copy of this Order to Rachelle M. 
Resnick, Clerk of the Arizona Supreme Court, 1501 W. 
Washington, Phoenix, Arizona 85007-3329. 

D.Ariz.,2009. 
StoNey v. Ryan 
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11.__.Q0 Criminal Law 
110XXIV Review 

110XX1VfN) Discretion of Lower Court 
110kl 150 k. Change of Venue. Most Cited 

Cases 
Trial court's ruling on motion for change of venue based 
on pretrial publicity is discretionary decision and will not 
be overturned absent abuse of discretion and prejudice to 
defendant. 17 A.R.S. Pules Crim.Proc.. Rule 10.3, subd, 
b, 

Defendant was convicted in the Superior Court, Cochise 
County, No. CR-91-00284A Matthew W. Borowiec, J., of 
two counts of first-degree murder, two counts of 
kidnapping, and one count of sexual conduct with minor 
under the age of 15, and he was sentenced to death. On 
appeal, the Supreme Court, Moeller, V.C.J., held that: (1) 
pretrial publicity did not warrant change of venue; (2) 
autopsy photographs of victims were admissible; (3) death 
penalty statute was not unconstitutional; (4) in addition to 

two other aggravating circumstances under death penalty 
statute, murders were especially heinous, cruel, and 
depraved; (5) defendant failed to show, as mitigating 
circumstances, that his ability to control his actions was 

significantly impaired by alcohol, prior head injuries or 

mental disorders; and (6) nonstatutory mitigating 
circumstances, to extent shown, did not warrant 
overturning death sentence. 

I2] Criminal Law 110 •:=•126(1) 

110 Criminal Law 
110IX Venue 
• Change of Venue 

110k123 Grounds for Change 
110k126 Local Prejudice 

110k126(1) k. In General. Most Cited 
Cases 
With respect to motion for change of venue, two step 
inquiry for pretrial publicity asks whether publicity 
pervaded court proceedings to extent that prejudice can be 
presumed, and if not, then whether defendant showed 
actual prejudice among members of jury, with defendant 
having burden of showing prejudice. 17 A.R.S. Rules 
Crim.Pme., Rule 10.3, subd. b. 

Affirmed. 
[31 Criminal Law 110 •==•134(1) 

West Headaotes 

I1] Criminal Law 110 •=•1150 

l.__•0 Criminal Law 
110IX Venue 

110IX(B) Change of Venue 
110k129 Application 

11 Ok 134 Affidavits and Other Proofs 
]0k134(1) k. In General. Most Cited 

Cases. 
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For court to presume prejudice based on pretrial publicity, 
defendant must show pretrial publicity so outrageous that 
it promises to turn trial into mockery of justice or mere 

formality. 17 •..R.S. Rules Crim.Proc., Rule 10.3, subd. b. 

[41 Criminal Law 110 •=•1134.8 

i._.•0 Criminal Law 
110XXIV Review 

10XXIV(L) Scope of Review in General 
110XXIV(L)2 Matters or Evidence Considered 

11.0kl 134.8 k. Jurisdiction and Venue. Most 
Cited Cases 

(Formerly 110k1134(2)) 
In reviewing claim of error in denying motion for change 
of venue based on prea-ial publicity, court reviews entire 
record to reach conclusion on presumedprejudice, without 
regard to answers given in voir dire. 17 A.R.S. Rules 
Crim.Proc., Rule 10.3, subd. b. 

151 Criminal Law 110 •:::•134(1) 

I.__•0 Criminal Law 
110IX Venue 

110IX__.• Change of Venue 
110k129 Application 

110k134 Affidavits and Other Proofs 
110k134(1) k. In General. Most Cited 

Cases 
Widespread media coverage, age and popularity of minor 
victims, and impact murders had in area, including petition 
drives and ftmdraisers for victims' families, did not 
provide basis to presmne prejudice from pretrial publicity 
so as to warrant change of venue in capital murder 
prosecution; while most prospective jurors had heard 
about case, voir dire on publicity issue was thorough, 
anyone who had signed "no plea bargain" petition was 
subject to further voir dire, jurors who could not be fair or 
impartial were dismissed, and empaneled jury was 

2009 Thomson Reuters. No 

repeatedly warned to avoid media coverage of trial. 17 
A.R.S. Rules Crim.Proc., Rule 10.3, subd. b. 

[61 Criminal Law 110 C::•126(1) 

11._9.0 Criminal Law 
110I•_ Venue 

1101X(B• Change of Venue 
110k123 Grounds for Change 

110k126 Local Prejudice 
110k126(1) k. In General. Most Cited 

Cases 
For venue purposes, relevant inquiry for actual prejudice 
fi'om pretrial publicity is effect of publicity on objectivity 
of jurors, not fact of publicity itself. 17 A.R.S. Rules 
Crim.Proc.• Rule 10.3, subd. b. 

171 Criminal Law 110 •:::•1035(5) 

11•0 Criminal Law 
110XXIV Review 

110XXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

110XXIV(E) I_ In General 
11 Ok 103_._•5 Proceedings at Trial in General 
110k1035(5) k. Competency of Jurors and 

Challenges. Most Cited Cases 
Issue of whether death-qualified jurors were biased and 
not drawn from fair cross-section of community would 
normally be waived where counsel for capital murder 
defendant made no objection on that basis, absent 
contention of fundamental error. 

[8] Criminal Law 110 •::•1035(5) 
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110XXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

110XXIV(E)I In General 
11 Ok 1035 Proceedings at Trial in General 
110k1035(5) k. Competency of Jurors and 

Challenges. Most Cited Cases 
Death-qualified jury, as selected by asking panelists 
whether they had conscientious or religious objections to 
death penalty that would prevent them from voting for first 
degree murder conviction, was not fundamental error, 
despite defendant's contention that death-qualified juries 
were pro-prosecution and thus biased, and that 
death-qualified jury was not drawn from fair cross-section 
of community. 

I9] Criminal Law 110 •::•1036.1(6) 

11.._.Q0 Criminal Law 
110XXI.._•.V Review 

110XXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

110XXIV(E) In General 
110k1036 Evidence 

01(1036.1 In General 
110k1036.1 (3) Particular Evidence 

110k1036.1(6) k. Documentary 
Evidence. Most Cited Cases 
Absent fundamental error, admission of photograph 
.exhibits carmot be raised on appeal if no objections were 
made at trial. 

General 
110kl030(1) k. In General. Most Cited 

Cases 
Supreme Court will fired fundamental error only when it 
goes to foundation of case, takes from defendant a fight 
essential to defense, or is of such magnitude that it cannot 
be said it is possible for defendant to have had fair trial. 

Ill] Criminal Law 110 •::•438(7) 

110 Criminal Law 
110XVII Evidence 

110XVII(P) Documentary Evidence 
110k431 Private Writings and Publications 

110k43__•___•8 Photographs and Other Pictures 
10k438(7)lc Photographs Arousing 

Passion or Prejudice; Gruesomeness. Most Cited Cases 
Even if inflammatory, probative value of autopsy 
photographs of murder and sexual assault victirm 
outweighed any prejudicial effect in capital murder Irial; 
photographs showed manner of killing and identity of 
killer, particularly photos showing stomp marks on 
victim's body matching shoes worn by defendant, photos 
were introduced during testimony of forensic pathologist 
who conducted autopsies, and, although exhibits showed 
skin discoloration, abrasions, stomp and bruise marks, and 
cuts to victims right eyes, they were not gruesome enough 
to be inflammatory. 17A A.R.S. Rules ofEvid., Rules 401, 

[10l Criminal Law 110 ¢::zi030(1) 
[121 Criminal Law 110 •z:•438(1) 

I0 Criminal Law 
110XXIV Review 

110XXIV(E) Presentation and Reservation in 
Lower Court of Grounds of Review 

I10XXIV(E)I In General 
110k1030 Necessity of Objections in 

I0 Criminal Law 
110XVH Evidence 

110XV]I(P) Documentary Evidence 
110k431. PrivateWritings and Publications 

110k438 Photographs and Other Pictures 
10k438(1) k. In General. Most Cited 

Cases 
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I__9.0 Criminal Law 
110XVII Evidence 

110XVH(P) Documentary Evidence 
110k431 Private Writings and Publications 

110k438 Photographs and Other Pictures 
110k43g(7) k. Photographs Arousing 

Passion or Prejudice; Gruesomeness. Most Cited Cases 
Admission of photographs requires three-part inquiry, 
regarding relevance, tendency to insight passion or 
inflame jury, a•d probative value versus potential to cause 
tmfair prejudice. 17A A.R.S. Rules of Evid., Rules 401, 
40_•3. 

Page 4 

(Formerly 110k798(.5), 203k308(4)) 

Homicide 203 E==•1377 

203 Homicide 
203XH Instructions 

203XII(B) Sufficiency 
203k1374 Grade, Degree or Classification of 

Offense 
203k1377. k. First Degree, Capital, or 

Aggravated Murder. Most Cited Cases 
(Formerly 203k308(4), 203k289) 

Homicide 203 •===•1409 

1131 Criminal Law 110 •=•438(1) 

110 Criminal Law 
110XVII Evidence 

110XVII(P• Documentary Evidence 
110k431 Private Writings and Publications 

I0k438 Photographs and Other Pictures 
110k43g(l) k. In General. Most Cited. 

Cases 
Photographs are relevant iftlaey aid jury in understanding 
issue. 17A A.R.S. Rules of Evid.. Rule 401. 

20___•3 Homicide 
203XI•_ Instructions 

203XII(B) Sufficiency 
203k1408 Killing in Commission of or with 

Intent to Commit Other Unlawful Act 
203kl 409. k. In General. Most Cited Cases 

(Formerly 203k308(4), 203k289) 
Even assuming jury was instructed on felony murder, no 

error would be presented in ins•-ucting jury on both 
premeditated murder and felony murder, despite capital 
defendant% contention that, because of ins•ructians, 
verdicts on murder counts may not have been unanimous. 

ll41 Criminal Law 110 •==•798(.6) 1151 Jur• 230 E==•24 

110 Criminal Law 230 Jury 
110XX Trial 2301I Right to Trial by Jury 

110XX(G) Insla-uctions: Necessity, Requisites, and 230k.20 Criminal Prosecutions 
Sufficiency 230k24 k. Assessment of Punishment. Most 

110k798 Manner of Arriving at Verdict Cited Cases. 
110k798(.6) k. Several Counts or Offenses. With respect to death penalty, there is no constitutional 

Most Cited Cases right to have jury determine aggravating or mitigating 
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circumstances. A.R.S. § 13-703. 

Sentencing and Punishment 350H •==•1771 

35 OH Sentencing and Punishment 
350HVIII The Death Penalty 

350HVILIfG) Proceedings 
350HVIII(G)2 Evidence 

350Hk1771 k. Degree of Proof. Most Cited. 
Case.__._•s 

(Formerly 203k358(1)) 
Requiring capital murder defendants to prove any 
mitigating circumstances by preponderance of evidence is 
constitutional. A.R.S. • 13-703. 

[171 Sentencing and Punishment 350H •::•1771 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)2 Evidence 

350Hk 1771 k. Degree of Proof. Most Cited. 
Cases 

(Formerly 10k1208.1 (6)) 
Although state must prove aggravating circumstances 
beyond reasonable doubt for death penalty purposes, court 
is not required to find beyond reasonable doubt that 
aggravating circumstances outweigh mitigating 
circumstances. A.R.S. § 13-703. 

Sentencing and Punishment 350H E:=•1625 

350H Sentencing and Punishment 
350I-/V/II The Death Penalty 

350HVIII(A) In General 
350Hk1622 Validity of Statute or Regulatory 

Provision 

350Hk1625 k. Aggravating or Mitigating 
Circumstances. Most Cited Cases 

(Formerly 110k1206.1(2)) 
Alleged lack of objective standards for determining 
whether aggravating circumstances outweighed mitigating 
circumstances did not invalidate death penalty statute. 
A.R.S. § 13-703. 

I191 Sentencing and Punishment 350H •=•1648 

350H Sentencing and Punishment 
350HVil The Death Penalty 

350I-IVIII(C) Factors Affecting Imposition in 
General 

350Hk1648 k. Matters Relating to Racial or 
Other Prejudice. Most Cited Cases 

(Formerly 110k1208.1(4.1)) 
With respect to application of death penalty, defendant 
alleging discrimination must prove decision maker in his 
case acted with discriminatory purpose. A.R.S. § 13-703. 

[201 Sentencing and Punishment 350H •=:•1648 

350H. Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(C) Factor• Affecting Imposition in 
General 

350Hk] 648 k. Matters Relating to Racial or 
Other Prejudice. Most Cited Cases 

(Formerly 203k356) 
Absent evidence that capital murder defendant's e•onomie 
status or gender contributed to his sentence or biased 
sentencing process, defendant could not challenge his 
death sentence based on his contention that poor, male 
defendants were discriminated against in application of 
death penalty. A.R.S. • 13-703. 

1211 Sentencing and Punishment 350H •==•1612 
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350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(A) In General 
350Hkl612 k. Death Penalty as Cruel or 

Unusual Punishment. Most Cited Cases 
(Formerly 110k12 3.8(8)) 

Sentencing and Punishment 350H C==•1616 

350I-!. Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(A) In General 
350Hk1613 Requirements for Imposition 
350Hk1616 k. Avoidance of Arbitrariness or 

Capriciousness. Most Cited Cases 
(Formerly 110k1213.8(8)) 

Death penalty is not cruel and unusual so long as it is not 
imposed in arbitrary and capricious manner. U.S.C.A. 
Const.Amend. 8; A.R.S. § 13-703. 

[22] Sentencing and Punishment 350H •===•1610 

350H Sentencing and Punishment 
350I-IVrlI The Death Penalty 

350HVIrI{G) Proceedings 
350HVIII(G)4 Determination and Disposition 

350Hk1788 Review of Death Sentence 
350Hk1788(6) k. Proportionality. Most 

Cited Cases 
(Formerly 110k1134(3)) 

Supreme Court does not conduct proportionality reviews 
in capital punishment cases. A.R.S..• 13-703. 

1241 Sentencing and Punishment 350H •==•1625 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(A) In General 
350Hk1622 Validity of Statute or Regulatory 

Provision 
350Hk1625 k. Aggravating or Mitigating 

Circumstances. Most Cited Cases 
(Formerly 203k351) 

The especially heinous, cruel, or depraved aggravating 
circumstance under death penalty statute is constitutional. 
A.R.S. § 13-703, subd. F, par. 6. 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(A) In General 
350Hk1610 k. In General. Most Cited Cases 

(Formerly 203k356) 
Death penalty is not imposed arbitrarily and irrationally, 
but rather Arizona death penalty statute narrowly def'mes 
death-eligible persons as those convicted of first degree 
murder, where state has proven one or more statutory 
aggravating factors beyond reasonable doubt. U.S.C.A. 
Const.Aauend. 8; A.ILS. § 13-703. 

123l Sentencing and Punishment 350H E:=•1788(6) 

I251 Sentencing and Punishment 350H •=•1788(5) 

350H Sentencing and Punishment 
350HVII[ The Death Penalty 

350HVIIIfG) Proceedings 
350HVIII(G)4 Determination and Disposition 

350Hk1788 Review of Death Sentence 
350Hk1788(5} k. Scope of Review. Most 

Cited Cases 
(Formerly 110k1134(3), 110k1134(2)) 

When death sentence is imposed, Supreme Court 
independently reviews entire record for error, determines 
whether aggravating circumstances have been proved 
beyond reasonable doubt, considers any mitigating 
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circumstances, and then weighs aggravating an d mitigating 
circumstances in deciding whether there were mitigating 
circumstances sufficiently substantial to call for leniency. 
A.R.S. § 13-703. 

[261 Sentencing and Punishment 350H •==•1652 

Atrocity. Most Cited Cases 
(Formerly 203k357(I 1)) 

For purposes of heinous, cruel, or depraved aggravating 
circumstance under death penalty statute, cruelty focuses 
on victim and is found where there has been infliction of 
pain and suffering in wanton, insensitive, or vindictive 
mariner. A.R.S. 13-703, subd. F, par. 6. 

350H Sentencing and Punishment 
350HV[II The Death Penalty 

350HVIII(C) Factors Affecting Imposition in 
General 

350Hkl652 k. Aggravating Circumstances in 
General. Most Cited Cases 

(Formerly 110k1208.1(6)) 
To make defendant death eligible, state must prove 
beyond reasonable doubt at least one statutory aggravating 
circumstance. A.R.S. § 13-703, subd. E. 

1271 Sentencing and Punishment 350H •==•1684 

I291 Sentencing and Punishment 350H •:=•1684 

350H Sentencing and Punishment 
350HVIl[ The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Alxocity. Most Cited Cases 
(Formerly 203k357(11)) 

For purposes of heinous, cruel, or depraved circumstance 
under death penalty statute, crime is especially cruel when 
defendant inflicts mental anguish or physical abus e before 
victim's death. A.R.S. § 13-703, subd. F, par. 6. 

350I-I Sentencing and Punishment 
350HVIII_ The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

Heinous, cruel, or depraved circumstance is phrased in the 
disjunctive in death penalty statute, so if any one of the 
three factors is found, circumstance is satisfied. • 
13-703 subd. F, par. 6. 

I28] Sentencing and Punishment 350H E===•1684 

I30] Sentencing and Punishment 350H •==•1684 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

.3•0HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

For purposes of applying heinous, cruel, or depraved 
circumstance under death penalty statute, mental anguish 
results especially if victim experiences significant 
uncertainty as to ultimate fate. A.R.S. § 13-703, subd. F, 
par. 6. 

350H. Sentencing and Purdshment 
350HVI]I The Death Penalty 

350HVIIIfD) Factors Related to Offense 
350Itk1684 k. Vileness, Heinousness, or 

[311 Sentencing and Punishment 350H •:::•1684 
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350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIIl(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

Evidence that at least some of victims' injuries occurred 
while victims were conscious was sufficient for finding of 
cruelty under death penalty statute's aggravating 
circumstance provisions; cause of death for both girls was 
asphyxia due to manual strangulation, forensic pathologist 
testified victim of strangulation is generally conscious for 
few minutes and that death usually takes twelve to fil•een 
minutes, and v•ctims' injuries were consistent with struggle 
and occurred while victims were alive or shol•ly after 
death. A,R.S. 13-703, subd. F, par. 6. 

1321 Sentencing and Punishment 350H •::•1684 

350H Sentencing and Punishment 
350HVIlI The Death Penalty 

350HVIII(D) Factors Related to Offense 
350I--Ik1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

Under death penalty statute's aggravating circumstance 
provisions, heinousness and depravity focus on 

defendant's mental state and attitude as reflected by his 
words or actions. A.RS. • 13-703, subd. F, par. 6. 

I331 Sentencing and Punishment 350H E:==•1684 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIIIfD) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k.357(11)) 

In determining whether crime is "especially heinous or 

depraved" within meaning of death penalty statute, court 
looks to apparent relishing of the murder, infliction of 
gratuitous violence on victim beyond murderous act itself, 
mutilation of victim's body, senselessness of the crime, 
and helplessness of victim. A.R.S. § 3-703, subd. F, par. 
6. 

[341 Sentencing and Punishment 350H •===•1684 

350H_ Sentencing and Punishment 
350HVIlI_ The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

In determining whether crime is especially heinous or 
depraved within meaning of death penalty statute, 
senselessness of the crime and helplessness of victim are 
usually less probative ofdefendanfs state of mind that are 

apparent relishing of murder, infliction of gratuitous 
violence on victim beyond murderous act itself, or 
mutilation of victim's body. A.ILS..• 13-703, subd. F, par. 
6. 

1351 Sentencing and Punishment 350H •==•1684 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIZI(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

Sentencing and Punishment 350H E===•1733 

350H Sentencing and Punishment 
350HVIII The Death Penalty 
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350HVIII(F) Factors Related to Status of Victim 
350Hk1733 k. Wimesses. Most Cited Cases 

(Formerly 203k357(II), 2031d57(8)) 
Witness elimination is given some weight in finding 
"especially heinous or depraved" aggravating 
circumstance under death penalty statute, but witness 
elimination factor only applies if victim witnessed another 
crime and was killed to prevent testimony about that 
crime, statement by defendant or other evidence of his 
state of mind shows witness elimination was motive, or 

some extraordinary circumstances show murder was 
motivated by desire to eliminate wilnesses. • 
13-70•3, subd. F, par. 6. 

[361 Sentencing and Punishment 350H •=•1684 

350H Sentencing and Punishment 
350HVIII. The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. Most Cited Cases 
(Formerly 203k357(11)) 

Murders of two thirteen-year old girls were especially 
heinous and depraved within meaning of death penalty 
statute, where girls were driven to remote rural area in 
middle of night, sexually assaulted, stabbed, stomped, 
stripped, strangled, and thrown down mine shaft, they 
were defenseless against attacks and suffered from 
gratuitous violence and needless mutilation, and 
defendant's statement to police revealed motivation to 
eliminate girls as witnesses. A.R.S..• 13-703, subd. F, par. 
6. 

Cited Cases 
(Formerly 110k986.4(1)) 

Generally, preseutence report may be considered on 

matters of mitigation if it contains information favorable 
to capital murder defendant. 17 A.R.S. Pules Crim.Proc., 
Rule 26.4.. 

[381 Criminal Law 110 6==a1134.23 

110 Criminal Law 
10XXIV Review 

110XXIV(L) Scope of Review in General 
110XXIV(L)2 Matters or Evidence Considered 

110k1134.23 k. Sentencing. Most Cited 
Case__s 

(Formerly 110kl 34(2)) 

Sentencing and Punishment 350H •1746 

350H Sentencing and Punisttment 
350HVIII The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)l In General 

350Hki.746 k. Other Discovery and 
Disclosure. Most Cited Cases 

(Formerly 2031058(1)) 

Sentencing and Punishment 350H E:a1788(5) 

1371 Sentencing and Punishment 350H •=z300 

350H Sentencing and Punishment 
350HII Sentencing Proceedings in General 

350HII(E) Presentence Report 
350H•300 k. Use and Effect of Report. Most 

3 50H Sentencing and Punishment 
350HVI_•H The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)4 Determination and Disposition 

350Hk1788 Review of Death Sentence 
350Hk1788(5) k. Scope of Review. Most 

Cited Cases 
With respect to sentencing in capital murder case, 
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Supreme Court did not approve of practice of withholding 
information fi'om trial court and then presenting it to 
appellate court, where presentence report was sealed by 
stipulation of parties in trial court and defense counsel 
asked trial court not to read it, arguing that any mitigating 
evidence contained in presentenee report could be 
adequately covered by other exhibits and defense 
witnesses, but, at request of defendant's appellate counsel, 
Supreme Court would examine and consider presentenee 
report, consistent with Court's obligation in capital cases 

to independently weigh all potentially mitigating evidence. 
A.R.S. § 13-703. 

[391 Sentencing and Punishment 350H E::•1746 

3501-I Sentencing and Punishment 
350HVIII The Death Penalty 

350HVliI(G) Proceedings 
350I-1VIII(G)l In General 

350Hk1746 k. Other Discovery and 
Disclosure. Most Cited Cases 

(Formerly 203k358(1)) 
With respect to sentencing in capital murder cases, 
counsel are encouraged to present all arguably mitigating 
evidence to trial court and not to hold some back for 
appeal, and, if counsel are concerned that there is 
detrimental information in presentence report that would 
only be appropriate to consider on noncapital counts, one 
possible solution would be to proceed to sentencing on 
capital counts first, although even without such 
precautions, trial judges know that they are limited on 
capital counts to statutory aggravating factors properly 
admitted and proved beyond reasonable doubt. A.R_S. J. 
13-703, subd. C. 

I40] Sentencing and Punishment 350H E==•1656 

350H Sentencing and Punishment 
350HVII[ The Death Penalty 

350HVlII(C) Factors Affecting Imposition in 
General 

350Hk1656 k. Factors Extrinsic to Statute or 
Guideline in General. Most Cited Cases 

(Formerly 1113k1208.1(6), 110k1208.1(5)) 

Sentencing and Punishment 350H E:=•1771 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)2 Evidence 

350Hk1771 k. Degree of Proof. Most Cited 
Cases 

(Formerly 110k120g.l(6)) 
On capital counts, la-ial courts are limited to statutory 
aggravating factors properly admitted and proved beyond 
reasonable doubt, and they may not consider other 
evidence as aggravating. A.R.S. • 13-703, subd. C. 

[411 Sentencing and Punishment 350H •===•1665 

350H Sentencing and Punishment 
350I-rVII1 The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1665 k. In General. Most Cited Cases 

(Formerly 11 Ok 1208.1 (6)) 

Sentencing and Punishment 350H •=•1702 

350H Sentencing and Punishment 
350HVIII. The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1702 k: Offender's Character in General. 

Most Cited Cases 
(Formerly 110k1208.1 (6)) 
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Sentencing and Punishment 350H •[•==•1704 consider all evidence offered in mitigation, but is not 
required to accept such evidence. A.R.S. 13-703. 

350H Sentencing and Punishment 
350HVIII. The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1703 Other Offenses, Charges, 

Misconduct 
3501-•1704 k. In General. Most Cited Cases 

(Formerly 110k1208.1 (6)) 
Sentencing judge must consider any aspect of defendanfs 
character or record and any circumstance of offense 
relevant to determining whether death penalty should be 
imposed. A.R.S..• 13-703. 

I421 Sentencing and Punishment 350H E:::•1771 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HYIII(G) Proceedings 
350HVIII(G)2 Evidence 

350Hk1771 k. Degree of Proof. Most Cited 
Cases. 

(Formerly 110k1208.1(6)) 
For purposes of capital sentencing, defendant must prove 
mitigating factors by preponderance of evidence. A.R.S. 
.• 13-703. 

Sentencing and Punishment 350H E==•1757 

35 OH_ S entencing and Punislament 
350HV[II The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)2 Evidence 

350•d755 Admissibility 
350Hk1757 k. Evidence in Mitigation in 

General. Most Cited Cases 
(Formerly 110k1208.1(6), 110k1208.1(5)) 

For capital sentencing purposes, sentencing court must 

I44] Sentencing and Punishment 350H E::==•1709 

350H Sentencing and Punishment 
350I-IV1-II The Death Penalty 

350HVI/I(E) Factors Related to Offender 
350Hk1709 k. Mental Illness or Disorder. Most. 

Cited Cases 
(Formerly 110k1208.1 (5)) 

Under death penalty statute, mitigating circumstance of 
capacity to appreciate wrongfulness of conduct or to 
conform conduct to requirements of law is disjunctive 
factor, so that proof of incapacity as to either ability to 
appreciate or conform establishes mitigating circumstance. 
A.R.S. § 13-703, subd. G, par. 1. 

1451 Sentencing and Punishment 350H (•=•1712 

350H Sentencing and Punishment 
3501-1VIII The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hkl 712 k. Intoxication or Drug Impairment 

at Time of Offense. Most Cited Cases 
(Formerly 110k1208.1 (5)) 

Voluntary intoxication may be mitigating circumstance 
under death penalty statute if defendant proves by 
preponderance of evidence that his capacity to appreciate 
wrongfulness of his conduct or to conform his conduct to 
requirements of law was significantly impaired, but net so 
impaired as to constitute defense to prosecution. A.R.S.__• 
13-703• subd. G, par. 1. 

[461 Sentencing and Punishment 350H C==•1772 

350H. Sentencing and Punishment 
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350HVIII The Death Penalty 
350HVIII(G) Proceedings 

350HVIII(G)2 Evidence 
350Hk1772 k. Sufficiency. Most Cited 

Cases 
(Formerly 203k358(1)) 

Capital murder defendant failed to show, as mitigating 
factor for sentencing purposes, that he was significantly 
impaired by alcohol so as to be unable to appreciate 
wrongfulness or to conform conduct, despite clinical 
psychologist's testimony of impaired capacity, based 
solely on defendant's self-reported consumption and 
self-reported blackout on night of crimes; defendant 
disposed of bodies and burned victim's clothing, he was 
able to accurately guide officers back to crime scene, and 
he had substantial recall of events and attempted to cover 
up crimes. A.R.S. § 13-703, subd. G, par. 1. 

[471 Sentencing and Punishment 350H •==•1709 

350H Sentencing and Punishment 
350HVII.___•I The Death Penalty 

350HVllI(E) Factors Related to Offender 
350Hk1709 k. Mental Illness or Disorder. Most 

Cited Cases 
(Formerly 110k1208.1(5)) 

Head injuries that lead to behavioral disorders may be 
considered mitigating circumstance for death penalty 
purposes. A.R.S. § 13-703. 

Capital murder defendant's prior head injuries did not 
show that he was unable to conform or appreciate 
wrongfulness of his conduct, for purposes of rrdtigation, 
despite evidence t.hat head injuries caused impulsive 
behavior, since this evidence was substantially offset by 
fact that defendant's test results showed above average 
intelligence, and he did not exhibit impulsive behavior in 
commission of crimes, but rather he appreciated 
wrongfulness of his conduct, as evidenced by his 
statement to police. A.R.S. § 13-703, subd. G, par. 1. 

149] Sentencing and Punishment 350H E===•1709 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII03) Factors Related to Offender 
350Hk1709 k. Mental Illness or Disorder. Most 

Cited Cases 
(Formerly 203k357(4)) 

Evidence of defendant's mental disorders, including 
testimony of history of depression and other serious 
psychological problems, pat-tern of impulsivity, and 
suicide attempts, was insufficient to show, as mitigating 
factor under death penalty statute, that defendant's ability 
to control his actions was substantially impaired, since 
defendant's actions showed that he appreciated 
wrongfulness of his conduct, and that he made conscious 
and knowing decision to murder victims. A.R.S. § 13-703, 
subd. G, par. 1. 

[481 Sentencing and Punishment 350H •===•1772 [50] Sentencing and Punishment 350H •::•1709 

350H Sentencing and Ptmishment 
350HVIII The Death Penalty 

350HVII•(G) Proceedings 
350HVll [(G)2 Evidence 

350Hk1772 k. Sufficiency. Most Cited 
Cases 

(Fornaerly 203k357(4)) 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIIIOS) Factors Related to Offender 
350Hk1709 k. Mental Illness or Disorder. Mos.__At 

Cited Cases 
(Formerly 110k1208.1(5)) 

For purposes of finding mitigating circumstance under 
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death penalty statute, character or personality disorders 
alone are generally not sufficient to find that defendant 
was significantly impaired, and mental diseaso or 
psychological defect usually must exist before significant 
impairment is found. A.R.S. § 13-703, subd. G, par. 1. 

1511 Sentencing and Punishment 350H E==•1681 

350H Sentencing and Punishtncnt 
350HVIII The Death Penalty 

350FIVIII(D) Factors Related to Offense 
350Hk1681 k. Killing While Committing Other 

Offense or in Course of Criminal Conduct. Most Cited. 
Cases 

(Formerly 203k357(12)) 

Sentencing and Punishment 350H •==•1683 

350H Sentencing and Punishment 
350HVIII_ The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1683 k. More Than One Killing in Same 

Transaction or Scheme. Most Cited Cases 
(Formerly 203k357(12)) 

Capital murder defendanfs aliegedly minor participation 
in co-defendant's cdrnes was not mitigating factor that 
sentencing court was required to take into consideration in 
deciding whether to impose death penalty, based on 
defendant's contention that jury's guilty verdict could have 
been based upon felony murder theory; jury was not 
instructed on felony murder, jury found defendant guilty 
of two counts of first degree premeditated murder, and 
defendant killed one victim trod intended that second 
victim be killed. A.R.S. § 13-703, subd. G, par. 3. 

1521 Sentencing and Punishment 350H •===•1670 

350H Sentencing and Punistunent 
350HVIII The Death Penalty 

350HVIII(D) Factors Related to Offense 
350FIk 1670. k. Intent o f Offender. Most Cited 

Cases 
(Formerly 203k357(3)) 

Capital murder defendant's contention that there did not 

appear to be any plan at beginning of episode to cause 
harm or fatal injury to victims did not support finding, as 
mitigating factor for sentencing purposes, ofnoreasonable 
foreseeability that conduct would create grave risk of 
death, absent any facts or evidence supporting defendanfs 
theory; after abducting two teenage girls from campsite, 
defendant and second man sexually assaulted and ldlled 
them. A.ILS. • 13-703, subd. G, par. 4. 

[531 Sentencing and Punishment 350H •===•1709 

350H Sentencing and Punistmaent 
350HVIII The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1709 k. Mental Illness or Disorder. Most 

Cited Cases 
(Formerly 110k1208.1 (5)) 

Sentencing and Punishment 350H •===•1711 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(E• Factors Related to Offender 
350Hk1711 k. Substance Abuse and Addiction. 

Most Cited Cases 
(Formerly 110k1208.1(5)) 

If impairment does not rise to level of statutory mitigating 
circumstance, trial court in death penalty case should still 
consider whether such impairment constitutes nonstatutory 
mitigation, when viewed in light of defendanfs alleged 
history of alcohol and drug abuse. 
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Sentencing and Punishment 350H •:::•1711 

350H Sentencing and Punishment 
350HVIll The Death Penalty 

350I-IVIII(E) Factors Related to Offender 
350Hk1711 k. Substance Abuse and Addiction. 

Most Cited Cases 
(Formerly 203k357(4)) 

Capital murder defendant failed to prove historic alcohol 
or drug use was nonstatutory mitigating factor, for 
purposes of sentencing him for murders of two teenage 
girls; various relatives and acquaintances testified that 
defendant was alcoholic and that he considered himself to 
be one, clinical psychologist agreed with that assessment, 
defendant claimed to have consumed at least pint of 
whiskey every day and to have used various illicit drugs in 
past, and he had prior alcohol related arrests. A.1LS.__• 
13-703. 

155] Sentencing and Punishment 350H •:::•1708 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(E) Factors Re]ated to Offender 
350Hk1703 Other Offenses, Charges, 

Misconduct 
350I-1k1708 k. Lack of Significant Prior 

Record. Most Cited Cases 
(Formerly 110k1208.1(5)) 

Lack of prior felony convictions may constitute 
nonstatutory mitigating circumstance in death penalty 
sentencing. A.R.S. § 13-703. 

1561 Sentencing and Punishment 350H •:::•1708 

350H Sentencing and Punishment 
350HVII] The Death Penalty 

350HVIII(E) Factors Related to Offender 

350Hk1703 Other Offenses, Charges, 
Misconduct 

350Hk1708 k. Lack of Significant Prior 
Record. Most Cited Cases 

(Formerly 110k1208.1(5)) 
In death penalty cases, arrests or misdemeanor cenvictions 
may be considered when lack of felony convictions is 
advanced as mitigating factor. A.R.S. • 13-703. 

1571 Sentencing and Punishment 350H •==1708 

350H Sentencing and Punishment 
350HVII1 The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1703 Other Offenses, Charges, 

Misconduct 
350Hk1708 k. Lack of Significant Prior 

Record. Most Cited Cases 
(Formerly 110k1208.1 (5)) 

Thirty-eight year old defendant's lack of felony record was 
nonstatutory mitigating circumstance for purposes of 
sentencing in death penalty case, but weight to be given it 
was substantially reduced by his other past problems with 
law; defendant had history of misdemeanor arrests and 
offenses, including conviction for disorderly conduct, two 
arrests for public drunkenness, and arrests for assaults on 

t•,o former wives. A.K.S. § 13-703. 

[581 Sentencing and Punishment 350H E==1719 

35 OH Sentencing and Punishment 
350HVIII The Death Penalty 

350HVHI(E) Factors Related to Offender 
350Hk1719 k. Assistance to Authorities and 

Cooperation. Most Cited Cases 
(Formerly 203k357(4)) 

Capital murder defendanfs cooperation with police was 

not mitigating circumstance, for purposes of sentencing 
him for murders of two teenage girls, where his 
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cooperation followed initial denial of any knowledge of 
girls, and he confessed only after hearing that 
co-defendant had been arrested. A.R.S. § 13-703. 

[591 Sentencing and Punishment 350H •=•1655 

Although sentences of co-defendants may be considered 
in mitigation for death penalty sentencing purposes, even 
unexplained disparity has little significance where the f'u-st 
degree murder is fomad especially cruel, heinous, or 
depraved. A.R.S. § ]3-703. 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIlI(C) Factors Affecting Imposition in 
General 

3501-Ik1655 k. Sentence or Disposition of 
Co-Participant or Codefendant. Most Cited Cases 

(Formerly 110k983) 
Although sentences of co-defendants may be considered 
in mitigation for death penalty sentencing purposes, 
difference in sentences may not be considered in 
mitigation where difference is result of appropriate plea 
bargaining..A.R.S. § 13-703. 

I601 Sentencing and Punishment 350H •:=•1655 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350I-IVlI[(C) Factors Affecting Imposition in 
General 

350Hk1655 k. Sentence or Disposition of 
Co-Participant or Codefendant. Most Cited Cases 

(Formerly 11•3k983) 

Sentencing and Punishment 350H •:•1684 

35 OH Sentencing and Punishment 
350HVIII. The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1684 k. Vileness, Heinousness, or 

Atrocity. iMost Cited Cases 
(Formerly 110 "k983) 

1611 Sentencing and Punishment 350H E•=:•1655 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(C) Factors Affecting Imposition in 
General 

350Hk1655 k. Sentence or Disposition of 
Co-Participant or Codefendant. Most Cited Cases 

(Formerly 110k983) 
Co-defendant's twenty year sentence was not mitigating 
circumstance for purpose of sentencing capital murder 
defendant for murders of two teenage girls; where 
sentence negotiated by co-defendant was result of 
disparity of evidence at time of co-defendant's trial, 
causing state to enter into plea agreement, and 
co-defendant was twenty years old, whereas defendant was 
thirty-eight. A.R.S. § 13-703. 

[621 Sentencing and Punishment 350H •===•1653 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(C) Factors Affecting Imposition in 
General 

350Hk1653 k. Mitigating Circumstances in 
General. Most Cited Cases 

(Formerly 110k1208.1(5)) 
Claimed right to leniency in context of alleged harshness 
and disproportionality of death penalty was not mitigating 
circumstance. A.R.S. § 13-703. 

[631 Sentencing and Punishment 350H C:==•1718 
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350H Sentencing and Punishment 
350HVI•I The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hkl 718 k. Remorse and Actual or Potential 

Rehabilitation. Most Cited Cases 
(Formerly 203k357(4)) 

Prospect for rehabilitation was not mitigating 
circumstance for purpose of sentencing capital murder 
defendant, despite testimony of criminal justice consultant 
that defendant had potential for rehabilitation; after long 
history of alcohol abuse and tumultuous behavior, 
defendant showed no evidence of ability to rehabilitate. 
A.R..S. § 13-703. 

1641 Sentencing and Punishment 350H •:•1716 

350H_ Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1716 k. Childhood or Familial 

Background. Most Cited Cases 
(Formerly 203k357(4)) 

Capital murder defendanfs family history did not warrant 
mitigation in death penalty sentencing, since defendant 
was thirty-eight years old at time of murders, and, 
although he may have had difficult childhood and family 
life, he failed to show how this influenced his behavior on 
night of crimes; according to clinical psychologist, 
defendant had chaotic and abusive childhood, never 
knowing his father and having been raised by various 
family members. A.R.S. § 13-703. 

I651 Sentencing and Punishment 350H •:'1716 

350Hk1716 k. Childhood or Familial 
Background. Most Cited Cases 

(Formerly 110k1208.1(5)) 
Difficult family background alone is not mJtigating 
circumstance in death penalty sentencing, and it can be 
mitigating circumstance only if defendant can show that 
something in that background had effect or impact on his 
behavior that was beyond his control. A.R_S. • 13-703. 

I66] Sentencing and Punishment 350H •=:•1716 

350H Sentencing and Punishment 
350I-IVIII The Death Penalty 

350HVII•(E) Factors Related to Offender 
350Hk1716 k. Childhood or Familial 

Background. Most Cited Cases 
(Formerly 110k1208.1(5)) 

Adult offenders have more difficult burden in showing 
difficult family background as mitigating circumstance in 
death penalty sentencing, because of greater degree of 
personal responsibility for their actions. A.R.S. § 13-703. 

[671 Sentencing and Punishment 350H •==•1709 

350H Sentencing and Punishment 
350I-tVII_._2I The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1709. k. Mental Illness or Disorder. Most 

Cited Cases 
(Formerly 203k357(4)) 

Murder defendant's documented mental disorders were 
entitled to some weight as noustatutory mitigation, for 
purposes of death penalty sentencing. A.K.S. § 13-703. 

35 OH Sentencing and Punishment 
350HVII-I The Death Penalty 

350HV]II(E) Factors Related to Offender 

I681 Sentencing and Punishment 350H •==•1772 

350H Sentencing and Punishment 
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350HVIII The Death Penalty 
350HVIII(G) Proceedings 

350HVIII(G)2 Evidence 
350Hk1772. k. Sufficiency. Most Cited. 

Cases 
•ormerly 203k358(l)) 

For death penalty sentencing purposes, murder defendant 
failed to prove good character as mitigating factor by 
preponderance of evidence, where two former wives of 
defendant testified that defendant had physically abused 
them, threatened them with death, and threatened that their 
bodies would be thrown down mine shaft. A.R.S.__• 
13-703. 

1691 Sentencing and Punishment 350H E==•1721 

350H Sentencing and Punishment 
350HVII1 The Death Penalty 

350HVIII(E) Factors Related to Offender 
350Hk1721 k. Other Matters Related to 

Offender. Most Cited Cases 
(Formerly 203k357(4)) 

Murder defendant's good behavior during pretrial and 
presentence incarceration was not mitigating factor for 
death penalty sentencing purposes. A.R.S. § 13-703. 

evidence, particularly in view of his history of violence 
and threats of violence and his actions in case. • 
13-703. 

I711 Sentencing and Punishment 350H •==•1772 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(G) Proceedings 
350HVJII(G)2 Evidence 

350Hk1772 k. Sufficiency. Most Cited 
Cases 

(Formerly 203k358(I)) 
Although remorse may be considered in mitigation in 
death penalty cases, murder defendant failed to prove by 
preponderance of evidence that he was remorseful; 
criminal justice consultant testified that defendant had 
feelings of remorse, and defendant stated to court prior to 
sentencing that he had been made scapegoat, that he did 
not deny culpability but that there was no premeditation on 
his part, that he was guilty of being irresponsible person 
for most of his life, and that no words could express his 
sorrow and torment. A.R.S. § 13-703. 

I72] Sentencing and Punishment 350H •=:•1683 

1701 Sentencing and Punishment 350H •==•1772 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(G) Proceedings 
350HVIII(G)2 Evidence 

350Hk1772 k. Sufficiency. Most Cited 
Cases 

(Formerly 203k358(1)) 
Although murder defendant presented some evidence that 
he would no longer be dangerous if confined to prison for 
life, as mitigating factor for death penalty sentencing 
purposes, he failed to prove it by preponderance of 

350H Sentencing and Punishment 
350HVIII The Death Penalty 

350HVIII(D) Factors Related to Offense 
350Hk1683 k. More Than One Killing in Same 

Transaction or Scheme. Most Cited Cases 
(Formerly 2031c357(12)) 

Sentencing and Punishment 350H •==•1772 

350H Sentencing and Punishment 
350HVIH The Death Penalty 
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350HVIII(G) Proceedings 
350HVIII(G)2 Evidence 

350Hk1772 k. Sufficiency. Most Cited 
Cases 

(Formerly 203k357(3)) 
Evidence showed that defendant personally killed first 
victim and, at the least, intended that second victim be 
killed, and thus defendant did not establish, as mitigating 
circumstance for capital sentencing purposes, lack of 
evidence showing that he actually killed or intended to kill 
second victim; evidence, including his own statement to 
police, proved that defendant and co-defen dant agreed that 
girls had to be killed, and defendant acknowledged 
agreement to kill girls and admitted stabbing both. A.R.S.. 
•. 13-703. 
*460 "511 Grant Woods, Atty. Gen. by Paul J. 

McMurdie, Chief Counsel, Crim. Appeals Section, 
Phoenix, Erie J. Olsson, Tucson, for appellee. 

*'461 "512 Ivan S. Abrams, Douglas, for appellant. 

OPINION 

FACTS AND PROCEDURAL HISTORY 

On the Fourth of July weekend, 1991, two thirteer• 
year 

old girls, Mary and Mandy, •-•2 attended a community 
celebration near Elfrida, Arizona. The thirt3,-eight year old 
defendant also attended the festival to work as a stunlrnan 
in Old West reenactments. 

FN1. We do not use the victims' last names in 
this published opinion. 

Mary and Mandy, along with numerous other local 
children, camped out at the celebration site on July 7. That 
night co-defendant Randy Brazeal, age twenty, showed up 
at the campsite. Brazeal had previously dated Mandy's 
older sister and knew Mandy. During the evening, Brazeal 
approached the girls' tent and had a discussion with Mary 
and Mandy. The girls were also seen standing next to 
Brazears car speaking to Brazeal, who was in the driver's 
seat, while defendant was in the passenger seat. Around 
1:00 a.m. on July 8, 1991, the girls told a friend they were 
going to the restroom. They never returned. 

MOELLER, Vice Chief Justice. 

JURISDICTION 

This is a capital case in which we review Richard Stoldey's 
convictions for two counts of first deg-ree murder, two 
counts of kidnapping, and one count of sexual conduct 
with a minor under the age of fifteen. We also review the 
two death sentences imposed on the murder counts. 
Appeal to this court is automatic. Ariz.R.Cr•n.P. 31.2 fb). 
We have jurisdiction pursuant to Ariz.Rev.Stat.Ann. 
(A.R.S.) • 13-4031 (1989) and 13-4033 (1989 and 
Supp. 1994). We atYwm the convictiens and sentences. 

The next day Brazeal surrendered himself and his car to 
police in Chandler, Arizona. The hood of the car had 
semen stains, as well as dents matching the shape of 
humanbuttocks. Palm prints on the hoodmatched Brazeal. 
The back seat had semen stains matching defendant and 
also had blood stains. Police found a bloody pair ofrnen's 
pants in the car. 

Meanwhile, defendant called a woman in Elfrida asking 
her to send someone to pick him up in Benson, Arizona. 
The woman asked about the missing girls, to which 
defendant replied, "What gh-ls? don't know anything 
about any girls." Police arrested defendant that same day 
at a Benson truck stop. Police found blood stains on his 
shoes, and his pants looked as if they had recently been cut 
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off at the knee. 

After reading defendant his Miranda rights, police 
questioned defendant at the Benson police station. At first 
he denied any knowledge of the girls, but after hearing 
about Brazeal's arrest and being asked about"a particular 
mine shaft around Gleason," he admitted that he and 
Brazeal bad sexually assaulted the girls. He admitted 
having sex with "the brown haired girl" (Mandy) and 
stated that Brazeal had sex with both of them. He also said 
he and Brazeal had discussed killing the girls, after which 
defendant choked one and Brazeal strangled the other. He 
admitted, "I choked 'era.... There was one foot moving 
though I knew they was brain dead but was getting 
scared They just wouldn• quit. It was terrible." 
Defendant also admitted using his knife on both girls. 
After killing the girls, they dumped the bodies down a 
mine shaft. 

Defendant led the police to the abandoned mine shaft and 
expressed hope that the trial would not take long so he 
could "get the needle and get it over with." After 
explaining how they had moved timbers covering the shaft 
to dump the bodies, he pointed out where he and Brazeal 
had burned the girls' clothes. 

Police recovered the nude bodies fi'om the muddy mine 
shaft. Autopsies showed that both girls had been sexually 
assaulted, sttangled (the cause of death), and stabbed in 
the right eye. The strangulation marks showed repeated 
efforts to kill, as the grip was relaxed and then tightened 
again. Both victims suffered internal and external injuries 
to their necks. Mandy also had stomp marks on her body 
that matched the soles of defendant's*•'462 "513 shoes. 
Evidence was consistent with each victim being killed by 
a different perpela-ator. In particular, Mary's body had a 
mark on the neck consistent with Brazeal's boot, whereas 
bruise marks on Mandy matched the soles of defendant's 
shoes. And more force was used 2a strangling Mandy than 
Mary. DNA analysis indicated that both defendants had 
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intercourse with Mandy. Mary's body cavities were filled 
with mud, making DNA analysis impossible. 

The jury found defendant guilty of two counts of 
kidnapping, one count of sexual conduct with a minor 
under the age of fifteen (Mandy), and two counts of 
premeditated first degree murder. It acquitted him on two 
counts of sexual assault (Mary and Mandy) and one count 
of sexual conduct with a minor under the age of fifteen 
(Mary). Defendant and the state stipulated to sentences on 
the noncapital offenses. The trial court accepted the 
stipulation and sentenced accordingly. 

Following a sentencing hem-ing on the capital counts, the 
trial courtrendered a detailed, twelve-page specialverdict. 
The trial court found that the facts established beyond a 
reasonable doubt that (I) both adults engaged in sex with 
the girls, (2) the defendants agreed to ldll both girls, (3) 
defendant intentionally killed Mandy, (4) Brazeal 
intentionally killed Mary, (5) both Mary and Mandy 
suffered great physical pain and mental anguish during 
strangulation, (6) defendant admitted choking both 
victims, (7) both bodies were stomped, with that of Mandy 
bearing the imprint of defendant's sneaker, (8) defendant 
stabbed both girls, Mandy through the right eye and Mary 
in the vicinity of the right eye, and (9) although alcohol 
was involved, defendant had sufficient recall and 
understanding of the events the next day. 

The trial court found three statutory aggravating 
circumstances for both murders: (1) victim under age 
fifteen (A.1LS. § 13-703(F)(9) (amended 1993)); (2) 
multiple homicides (A.R.S. § 13-703(F)(8) (1989)); and 
(3) especially heinous, cruel or depraved (A.R.S. • 
13-703(F)(6) (1989)). The court rejected all the claimed 
mitigating circumstances offered by defendant, including 
law abiding past, cooperation with police, alcehol use, 
prior head iniuries, and co-defendant Brazeal's 
twenty-year sentence. The trial court also expressly stated 
that it was unable to find any other mitigating 
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circumstances not expressly offered by defense counsel. 
The court sentenced defendant to death for both murders. 

reach a conclusion on presumed prejudice, we review the 
entire record, without regard **463 "514 to the answers 
given •t voir dire. Id at 565, 858 P.2d at 1168. 

TRIAL ISSUES 

L Change of Venue 

Several months before trial, defendant made a motion for 
change of venue because of pretrial publicity, which the 
trial court denied, expressly granting leave to renew the 
motion. Defendant did not renew the motion. Appellate 
counsel urges us to hold that failure to change venue 
constituted fundamental error. 

• A'trial court's ruling on a motion for change of 
venue based on pretrial publicity is a discretionary 
decision and will not be overturned absent an abuse of 
discretion and prejudice to the defendant, ,5•ate v. Salazar, 
173 Ariz. 399, 406, 844 P.2d 566, 573 (1992), cert. 
denied, 509 U.S. 912, 113 S.Ct. 3017, 125 L.Ed.2d 707 
(1993). There is a two-step inquiry for pretrial publicity: 
(1) did the publicity pervade the court proceedings to the 
extent that prejudice can be presumed?; if not, then (2) did 
defendant show actual prejudice among members of the 
jury? The defendant has the burden of showing prejudice. 
State v. Bible, 175 Ariz. 549, 564, 566, 858 P.2d 1152, 
1167, 1169 (1993), cert. denied, 511 U.S. 1046, 14 S.Ct. 
1578, 128 L.Ed.2d 221 (1994); Ariz.R.Crim.P. 10.3(b). 
Because defendant made no effort to show actual 
prejudice of the jury at the time of trial and because our 

examination of the voir dire fails to show such prejudice, 
we consider whether the pretrial motion demonstrated a 

situation in which prejudice should be presumed. 

• For a court to presume prejudice, defendant must 
show "pretrial publicity so outrageous that it promises to 
turn the trial into a mockery of justice or a mere 

formality." Bible, 175 Ariz. at 563,858 P.2d at 1166. To 

• Defendant cites the widespread media coverage of the 
incident and the trial, the age and popularity of the 
victims, and the impact the murders had in southern 
Arizona, including petition drives and fundraisers for the 
victims' families, as precluding the possibility of obtaining 
a fair and impartial jury. He submitted to the trial court a 

copy of a flyer for a fundralser for the victims' funeral 
expenses, numerous newspaper articles, and petitions 
signed by hundreds of area residents requesting that a plea 
agreement not be given. The newspaper articles generally 
discussed facts oftheineident, arrest, pretrial proceedings, 
and the plea agreement of co-defendant Brazeal. 
Defendant fails to show how these articles, the petitions, 
and the flyer resulted in a trial that was "utterly 
corrupted." ld (quoting Murphy v. Florida. 421 U.S. 794, 
798, 95 S.Ct. 2031, 2035, 44 L.Ed.2d 589 (1975)). 

[61 It would be strange to presume prejudice in a case in 
which the record negates actual prejudice. The relevant 
inquiry for actual prejudice is the effect of the publicity on 
the objectivity of the jurors, not the fact of the publicity 
itself. Bible, 175 Ariz. at 566• 858 P.2d at 1169. 
Defendant did not show that the jurors had "formed 
preconceived notions concerning the defendant's guilt and 
that they [could not] lay those notions aside." State v.. 
Chancy, 141 Ariz. 295,302.686P.2d 1265, 1272(1984). 

Although almost all of the prospective jurors had heard 
about the case, the voir dire by both the judge and defense 
counsel thoroughly probed the issue of publicity. There 
was extensive voir dire, both collectively and individually. 
The judge also asked specifically if any of the panel 
members had signed the "no plea bargain" petition. 
Anyono who had was subject to further voir dire. Only 
those prospective jurors that indicated that they could set 
aside the publicity and decide the case on the evidence 
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presented remained on the jury panel. Jurors who could 
not be fair or impartial were dismissed. See State v. 

Atwood, 171 Ari• 576, 632, 832 P.2d 593,649 (1992), 
cert. denied, 506 U.S. 1084, 113 S.Ct. 1058, 122 L.Ed.2d 
364 (1993). The empaneledjury was repeatedly warned to 
avoid media coverage of the Irial. There is no basis on 
which to presume prejudice. 

The trial court admitted into evidence five autopsy 
photographs of the victims. Defendant made no objections 
at aid. Defendant argues on appeal that admission of 
these exhibits wa• fundamental error. 

I1. Death Qualifying Potential Jurors 

During voir dire the panelists were asked whether they had 
conscientious or religious objections to the death penalty 
that would prevent them from voting for a first degree 
murder conviction. Only one panelist raised her hand; she 
faced further inquiry hy the court and stated that it would 
not influence her decision on whether defendant was 
guilty. No prospective jurors were excused because of 
their views on capital punishment. 

[9][10] Absent fundamental error, the admission of the 
exhibits cannot be raised on appeal if no objections were 
made at trial. State v. Harding, 137 Ariz. 278. 291,670 
P.2d 383, 396 (1983), cert. denied, 465 U.S. 1013, 104 
S.Ct. 017, 79 L.Ed.2d 9_46 (1984); see State v. gZilcvns ki 

Ariz. 533, 535, 534 P.2d 738, 740, cert. denied, 423 
U.S. 873, 96 S.Ct. 141.46 L.Ed.2d 104 (1975). We will 
**464 "515 find fundamental error only "when it goes to 
the foundation of the case, takes from a defendant a right 
essential to the defense, or is of such magnitude that it 
cannot be said it is possible for the defendant to have had 
a fair la-ial." State v. Cornell, 179 Ariz. 314, 329, 878 P.2d 
1352, 1367 (1994). 

• Defendant argnes that death-qualified juries are 
pro-prosecution and therefore biased and that a. 
death-qualified jury is not drawn from a fair cross-section 
of the community. Because defense counsel made no 
objection on this basis, the issue would normally be 
waived. Starer. Herrera, 176 Ariz. 9, 15, 859 P.2d 119, 
• cert. denied, 510 U.S. 966, 114 S.Ct. 446, 126 
L.Ed.2d 379 (1993). However, defendant appears to be 
arguing that death qualification of a jury is fundamental 
elTOr, 

[11] Exhibit 36 is a photo•aph of the right side of 
Mandy's face, showing a laceration below the right eye 
and what appear to be stomp marks below the cheek. 
Exhibit 37 shows a tennis shoe stomp mark on Mandy's 
torso. Exhibit 38 shows a stomp mark onher left shoulder, 
along with a portion of her chin and cheek. Exhibit 39 
shows bruise marks below the neck and around the chin of 
Mandy. Exhibit 40 includes the lower face, neck, and 
shoulder area of Mary and shows bruises and abrasions 
around the neck and chin are•. 

There is no error, fundamental or otherwise. Defendant 
acknowledge• that accepting his argument would require 
changing both state and federal case .law. See Wainwright 
v. V/itt, 469 U.S. 412, 424 n. 5, 105 S.Ct. 844, 852 n. 5, 83 
L.Ed.2d 841 (1985); Salazar, 173 Ariz. at411, 844 P.2d 
at 578. 

III. Photographs of the Victims 

[12][13] The admission of photographs requires a 
three-part inquiry: (1) relevance; (2) tendency to incite 
passion or inflame the jm'y; and (3) probative value versus 
potential to eanse unfair prejudice. State v. Amava-Ruiz, 
166 Ariz. 152, 170, 800 P.2d 1260, 1278 (1990), cert. 
denied, 500 U.S. 929, 111 S.Ct. 2044, 114 L.Ed.2d 129 
(1991); see Ariz.R.Evid. 401-03. The photographs are 
relevant if they aid the jury in understanding an issue. 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 145 

A-103



898 P.2d 454 
182 Ariz. 505, 898 P.2d 454 
(Cite as: 182 Ariz. 505, 898 P.2d 454) 

Page 22 

Ariz.R.Evid. 401; State v. Moorman, 154 Ariz. 578,586, 
744 P.2d 679, 687 (1987). These photographs show the 
manner of killing and the identity of the killer, particularly 
those photos showing stomp marks that match the shoes 
worn by defendant. They were introduced during the 
testimony of the forensic pathologist who conducted the 
autopsies. Although these exhibits show discoloration of 
the skin., abrasions, stomp and bruise marks, and cuts to 
the victims' right eyes, they are not gruesome enough to be 
inflammatory. "Such photographs cannot be deemed 
sufficiently gruesome to inflame the jurors because 'the 
crime committed was so atrocious that photographs could 
add little to the repugnance felt by anyone who heard the 
testimony.' "State v. Lopez, 174 Ariz. 131, 139, 847 P.2d 
1078, 1086 (1992) (oitation omitted), cert. denied, 510 
U.S. 894, 114 S.Ct. 258, 126 L.Ed.2d 210 (1993). Even if 
inflammatory, the probative value of the photos outweighs 
any prejudicial effect. See Ariz.ILEvid. 403; State •. 

Chapple, 135 Ariz. 281,288-90, 660 P.2d 1208, 1215-17 
•; State v. Steele, 120 Ariz. 462,464,586 P.2d 1274, 
1276 (1978). 

The trial court did not abuse its discretion in admitting the 
photographs, Lopez. 174 Ariz. at 139, 847 P.2d at 1086, 
and certainly did not commit fundamental error. 

v. Lopez, 163 Ariz. 108, 111,786 P.2d 959, 962 (1990); 
State v. Libberton, 141 Ariz. 132, 136, 685 P.2d 1284, 
1288 (1984). "First degree murder is only one crime 
regardless of whether it occurs as premeditated or felony 
murder and the defendant is not entitled to a verdict on the 
precise manner in which the act was committed." State v. 
Gillies, 135 Ariz. 500, 510, 662 P.2d 1007, 1017 (1983). 

SENTENCING ISSUES 

I. Constitutionality of Arizona's Death Penalty Statute 

Defendant makes several arguments that we have recently 
rejected and now deal with summarily. 

• A. There is no constitutional right to have a jury 
determine aggravating or mitigating circumstances. 
Waltonv. Arizona, 497 U.S. 639, 647-49, 110 S.Ct. 3047, 
3054-55, 111 L.Ed.2d 511 (1990); _State v. Apelt, 176 
Ariz. 369, 37.3.•..8.61 P.2d 654, 658 (1993), cert. denied, 
513 U.S. 834, 15 S.Ct. 13, 130 L.Ed.2d 59 (1994). 

IV. Verdict 

I14] Defendant contends that the jury was instructed on 

both premeditated murder and felony murder and, 
therefore, the verdicts of the murder counts may not have 
been unanimous. Defendant's argument is fundamentally 
flawed. Contrary to his assertion, the jury was not 
instructed on felony murder. The jury unanimously found 
defendant guilty of two premeditated murders. 

But even if defendanfs factual predicate were correct, no 

error would bepresented. Schadv. Arizona, 501 U.S. 624, 
645, 111 S.Ct.2491, 2504, 115 L.Ed.2d555 (1991);State 

**465 "516 [16] B. Requiring defendants to prove any 
mitigating circumstances by a preponderance of the 
evidence is constitutional, l•alton, 497 U.S. at 649-51, 
110 S.Ct. at 3055-56. 

[17l C. Although the state must prove aggravating 
circumstances beyond a reasonable doubt, State v. 
Herrera, 174 Ariz. 3871 397, 850 P.2d 100• 110 (1993), 
the court is not required to fred beyond a reasonable doubt 
that the aggravating circumstances outweigh the mitigating 
circumstances. State v. V/alton, 159 Ariz. 571,584, 769 
P.2d 1017, 1030 (1989), affld, 497 U.S. 639, 110 S.Ct• 
3047, 111 L.Ed.2d 51 (1990); cf. Franklin v. Lvnaugh• 
487 U.S. 164, 179, 108 S.Ct. 2320, 2330. 1.01 L.Ed.2d 
155 (1988) ("[W]e have never held that a specific method 
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for balancing mitigating and aggravating factors in a 
capital sentencing proceeding is constitutionally 
required."). 

[18] D. Defendant contends that there is a lack of 
objective standards for determining whether aggravating 
circumstances outweigh mitigating circumstances. This 
argument has beenrejected. Salazar, 173 Ariz. at 41 l, 844 
P.2d at 578",Starer. Correll, 148 Ariz. 468,484,715 P.2d 
721,737 (1986). 

aggravating factors beyond a reasonable doubt. State v. 
Greerrway, 170 Ariz. 155, 164, 823 P.2d 22, 31 (199t). 

[23] G. This court does not conduct proportionality 
reviews. Salazar, 173 Ariz. at 416, 844 P.2d at 583. 

[24] H. The especially heinous, cruel, or depraved 
aggravating circumstance (A.R.S. § 13-703(F)(6)) is 
constitutional. Waltor• 497 U.S. at 655, I10 S.Ct. at 3058. 

• E. Defendant argues that poor, male defendants 
are discriminated against in the application of the death 
penalty. A defendant alleging discrimination must prove 
"the decisionmaker[ •n ht• case acted with discriminatory 
purpose." McCleskep v. Kemp, 481 U.S. 279, 292, 107 
S.Ct. 1756, 1767, 95 L.Ed.2d 262 (1987). Defendant 
offers no evidence that his economic status or gender 
contributed to his sentence or biased the sentencing 
process. See Jeffers v. Lewis, 38 F.3d 411, 419 (9th 
Cir.1994•, cert. denied, 514 U.S. 1071, 115 S.Ct. 1709, 
131 L.Ed .2d 570 (1995); see also State v. White. 168 Ariz. 
500, 513, 815 P.2d 869, 882 (1991) (death penalty statute 
is gender neula'al), cert. denied, 502 U.S. 1105, 112 S.Ct. 
1199, 117 L.Ed.2d 439 (1992). Absent evidence of 
purposeful discrimination, this argument has been 
rejected. Apelt, 176 Ariz. at 373,861 P.2d at 658. 

II. Independent Review 

f25• When a death sentence is imposed in Arizona, this 
court independently reviews the entire record for error, 
determines whether the aggravathag circttmstanees have 
been proved beyond a reasonable doubt, considers any 
mitigating circumstances, andthenwelghs the aggravating 
and mitigating circumstances in deciding whether there are 
mitigating circumstances sufficiently substantial to call for 
leniency. State v. Brewer, 170 Ariz. 486, 500, 826 P.2d 
783 797 cert. deniea[ 506 U.S. 872, 113 S.Ct. 206, 121 
L.Ed.2d 147 (1992). 

III. Aggravating Factors 

• F. The death penalty is not cruel and unusual if it 
is not imposed in an arbitrary and capricious manner. 
Gregg v. Georgia. 428 U.S. 153, 195, 96 S.Ct. 2909, 
2935-36, 49 L.Ed.2d 859 (1976); State v. Blazak, 131 
Ariz. 598,601,643 P.2d 694, 697, cert. denied, 459 U.S• 
882, 103 S.Ct. 184, 74 L.Ed.2d 149 (1982). Although 
defendant argues that the death penalty is imposed 
arbitrarily and irrationally in Arizona, that argument has 
been rejected by this court. Salazar. 173 Ariz. at 411,844 
P.2d at 578. The death penalty statute narrowly defines 
death-eligible persons as those convicted of first degree 
murder, where the state has proven one or more statutory 
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1261 To make a defendant death eligible, the state must 

prove beyond a reasonable doubt at least one statutory 
aggravating circumstance. A.R.S. • 13-703(E) (1989) 
(amended 1993); Brewer, 170 Ariz. at 500, 826 P.2d at 
79•7. In this case, the trial cour• found that the state proved 
three aggravating circumstances: 

**466 "517 A. Defendant was an adult at the time the 
crimes were committed and the victims were under the 
age of flf•een. A.R.S. • 13-703(F)(9) (1989) (amended 
1993). 
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B. Defendant has been convicted of one or more other 
homicides which were committed during the 
commission of the offense. A.R.S. § 13-703(F)(8) 
(1989). 

C. Defendant committed the offense in an especially 
heinous, cruel, or depraved manner. 

A.R.S. § 13-703(F)(6) (1989). 

The first two aggravators are not challenged on appeal. 
Our review of the record confirms that they were proved 
beyond a reasonable doubt. See State v. Kilos, 175 Ariz. 
358, 369 n. 5, 857 P.2d 1212, 1223 n. 5 (1993), cert. 
denied, 510 U.S. 1058, 114 S.Ct. 724, 126 L.Ed.2d 688 
(1994); see Greenwav, 170 Ariz. at 167-68, 823 P.2d at 
34-35 (explaining that the (F)(8) aggravating factor 
applies to multiple murders); State v. Gallegos, 178 Adz. 
i, 15, 870 P.2d 1097, 1111, cert. denied, 513 U.S. 934, 
115 S.Ct. 330, 130 L.Ed.2d 289 (1994) (f'mding (F)(9) 
aggravating circumstance). We turn, then, to the third 
aggravating circumstance, which is challenged on appeal. 

A. Especially Heinous, Cruel, or Depraved 

1. Especially Cruel 

[27][28]•29][30] The heinous, cruel, or depraved 
circumstance is phrased in the disjunctive, so if any one of 
the three factors is found, the circumstance is satisfied. 
Brewer, 170 Ariz. at 501,826P.2dat 798. Cruelty focuses 
on the victim and is found where there has been an 
infliction of pain and suffering in a wanton, insensitive, or 

vindictive manner. Correll, 148 Ariz. at 480, 715.P.2d at 
733. A crime is especially cruel when the defendant 

© 2009 Thomson Reuters. No 

"inflicts mental anguish or physical abuse before the 
victim's death." Walton, 159 Ariz. at 586, 769 P.2d at 
1032. Mental anguish results "especially if a victim 
experiences significant uncertainty as to the ultimate fate." 
Brewer, 170 Ariz. at 501,826 P.2d at 798. 

1"31] The trial court found cruelty, noting: 

The victims were alive for some minutes fi'om the start 
of the fatal assaults. They experienced great physical 
pain and mental anguish as they fought to free 
themselves. There [was] fi'equent repositioning of the 
hands of the killers on the throats of the victims, and the 
reasserting of the pressure until they were unconscious. 
Medical evidence cannot establish the moment of 
cessation of consciousness, when, supposedly, physical 
pain ceases, but did show that death was not 
instantaneous. 

It was a cruel death for both victims, considering the 
extent of physical injuries to the bodies, much of which 
must have been experienced while conscious. 

The defendant entered into an agreement with Brazeal 
to kill both girls.... The defendant, just as surely as he 
did with Mandy intended the killing of Mary.... The 
elements of these aggravating circumstances apply to 
the defendant as to both murders. 

The forensic pathologist who conducted the autopsies 
testified that the cause of death for both gkls was • 
due to manual strangulation. The pathologist testified that 
a victim of strangulation is generally conscious for a few 
minutes and that death usually takes twelve to fii•een 
minutes. There was evidence of repetitive gripping of 
Mary's neck. The abrasions on Mandy•s neck were 
consistent with fingernail scratches. Both suffered injuries, 
including bruises, abrasions, and stab wounds near or in 
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the right eye that occurred while still alive or shortly after 
death. Both victims also suffered hemorrhaging in the 
vaginal area, consistent with sexual activity before death. 
The stomp marks on Mandy's body, face, and neck were 
caused while the victim was alive or shortly atter death. 
Mandy also suffered a complete fi-acture of the cranium 
and laceration of the skull. Both victims had injuries 
indicative era struggle. The evidence showed that at least 
some of the injuries occurred while the victims were 
conscious, sufficient for a l"mding of cruelty under A.R.S. 
•(F)(6). See Kiles, 175 Ariz. at 371,857 P.2d at 
1225.. "It is clear that [defendant] knew or should have 
known that his actions would eanse suffering." 
**467*518Starer. Runningeagle, 176 Ariz. 59, 65, 859 
P.2d 169, 175, cert. denied, 510U.S. 1015, 114 S.Ct. 609, 
126 L.Ed.2d 574 (1993). 

2. Especially Heinous or Depraved 

[32][33][34][35] Heinousness and depravity"focus on the 
defendant's mental state and attitude as reflected by his 
words or actions." Brewer, 170 Ariz. at 502, 826 P.2d at 
79___•9. We look for the following circumstances in 
determining whether a crime is especially heinous or 
depraved: (I) apparent relishing of the murder; (2) 
infliction of gratuitous violence on the victim beyond the 
murderous act itself; (3) mutilation of the victim's body; 
(4) senselessness of the crime; and (5) helplessness of the 
victim. State v. Gretzler, 135 Ariz. 42, 51-52, 659 P.2d 1, 
10-11. cert. denied, 461 U.S. 971, 103 S.Ct. 2444, 77 
L.Ed.2d 1327(1983);seealsoStatev. Barreras, 181 Ariz. 
.5..I.6. 522, 892 P.2d 852, 858 (1995). The last two factors 
are usually less probative of defendant's state of mind than 
the first three factors. Barreras, 181 Ariz. at 522, 892 P.2d 
at 858; State v. King, 180 Ariz. 268, 287, 883 P.2d 1024, 
1043 (I 994) ("[O]nly under limited circumstances will the 
senselessness of a murder or helplessness of the victim 
lead to [finding heinousness or depravity]."). Witness 
elimination is also given some weight in finding the 
circumstance. State v. Ross, 80 Ariz. 598, 606, 886 P.2d 
1354, 1362 (1994). However, 

the witness elimination factor only applies if: 1) the victim 
witnessed another crime and was killed to prevent 
testimony about that crime, 2) a statement by the 
defendant or other evidence of his state of mind shows 
witness elimination was a motive, or 3) some 
extraordinary circumstances show the murder was 
motivated by a desire to eliminate witnesses. 

Bah'eras, 181 Ariz. at 523,892 P.2d at 859. 

[361 The trial court found that the stabbings to the eyes of 
the victims and stompings were acts of gratuitous violence 
and mutilations, that the killings were senseless, that the 
victims were helpless, and that defendant was motivated 
by a desire to eliminate witnesses-the '•young lives were 
snuffed out, as insects, merely to eliminate them as 
witnesses." In particular, the trial court noted in its special 
verdict that both victims were stabbed in the right 
eye-"gratuitous violence which, surely, could not have 
been calculated to lead to death." The stab wound to 
Mandy's eye penetrated to the bone, causing the eyeball to 
completely collapse. The eyelid was not punctured, 
leading the forensic examiner to conclude that Mandy was 
most likely unconscious during the stabbing. Tho court 
also found the stomping to be "unnecessary and gratuitous 
violence, designed to still the unconscious bodies and 
assuage the killers' discomfort from the reflexes of death." 
The court concluded, "The manner of killing and 
disposition of the bodies demonstrate an obdurate 
disregard for human life and human remains." 

"The killing of a helpless child is senseless and 
demonstrates a disregard for human life satisfying two of 
the five Gretzler factors." State v. Stanlev, 167 Ariz. 519, 
528. 809 P.2d 944, 953, cert. deniea[ 502U.S. 1014, 112 
S.Ct. 660, 116 L.Ed.2d 751 (1991); see also Kiles•175 
Ariz. at 373, 857 P.2d at 1227 ("The killing of two 
helpless children is senseless and demonstrates a total 
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disregard for human life and is also evidence of a 
'shockingly evil state of mind.' ") (citations omitted). The 
two teenage girls were driven to a remote rural area in the 
middle of the night, sexually assaulted, stabbed, stomped, 
stripped, strangled, and thrown down a mine shaft. They 
were defenseless against the aV, acks, see Kile•, 175 Ariz. 
at 373, 857 P.2d at 1227, and suffered from gratuitous 
violence and needless mutilation. 

In addition, defendant's statement to police revealed a 
motivation to eliminate the girls as wimesses. Defendant 
stated that his co-defendant proposed that the girls be 
killed because co-defendant had sexually assaulted them. 
The following dialogue occurred after defendant described 
the agreement to kill the girls: 

Defendant: He [Brazeal] said I'm gonna have to kill them. 
said, "Why?" He said, "Well, fucked this one and I 

fucked that one and they're gorma rat and they're gonna 
get you too." 

**468 "519 Detective: What happened then, after that, 
after Randy told you that he wanted to kill them? 

Defendant: He grabbed one and had to grab the other 
one and I choked '•n. 

Detective: Okay, you choked both ofthem? 

Detective: Okay, is that when you used the knife7 

Defendant: Yup. 

This dialogue shows witness elimination as a motivation, 
satisfying one of the three witness elimination factors. We 
have reviewed the entire record and affirm the findings of 
the •'ial court regarding the especially heinous and 
depraved nature of these crimes. 

IV. The Presentence Report 

[37] Before referring to the specifics of the statutory and 
nonstatutory mitigating circumstances, we wish to 
comment on the presentence report in this case. Generally, 
the presentence report, prepared pursuant to Rule 26.4 
Ariz.R.Crim.P., may be considered on matters of 
mitigation if it contains information favorable to the 
defendant. State v. Scott, 177 Ariz. 13l, 145, 865 P.2d 
792, 806 (1993), cert. denied, 513 U.S. 842, 115 S.Ct. 
129. 130 L.Ed.2d 73 (1994); .S.ta.te v. Rums•,, 136 Ariz. 
166, 171,665 P.2d 48, 53 (1983), affd, .467 U.S. 203,104 
S.Ct. 2305, 81 L.Ed.2d 64 (1984). However, in this case, 
by stipulation of the parties in the trial court, the 
presentence report was sealed and defense counsel asked 
the Wial court not to read it. In urging • procedure in the 
trial court, defendant's trial counsel argued that •.ny 
mitigating evidence contained in the presentenee report 
"can be adequately covered" by other exhibits and defense 
witnesses. Thus, pursuant to the stipulation and at the 
express request of defendant, the trial judge did not read 
the presen•nce report. 

Defendant: No. didn't choke both of them. got one and 
he got the ether one And they wouldn't quit. It was 
terrible. 

r381139][401 At oral argument, however, defendant's 
appellate counsel urged us to review the presentence 
report. We do not approve of the practice of withholding 
information from the trial court and then presenting it to 
the appellate court. Counsel are encouraged to present all 

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ER- 150 

A-108



898 P.2d 454 
182 Ariz. 505,898 P.2d 454 
(Cite as: 182 Ariz. 505, 898 P.2d 454) 

arguably mitigating evidence to the trial court and not to 
hold some back for appeal. If counsel is concerned that 
there is detrimental information in the presentence report 
that would only be appropriate to consider on the 
noncapital counts, one possible solution would be to 
proceed to sentencing on the capital counts first. Even 
without such precautions, however, trial judges know tha•, 
on the capital counts, they are limited to statutory 
aggravating factors properly admitted and proved beyond 
a reasonable doubt. A.R.S. § 13-703(C) (Supp. 1994); see 

Rumsel,, 136 Ariz. at 172, 665 P.2d at 54. They may not 
consider other evidence as aggravating. See State v. BeaO,, 
158 Ariz• 232, 246, 762 P.2d 519, 533 (1988) (judge 
presumed to apply proper standard), cert. denied, 491 U.S. 
910, 109 S.Ct. 3200, 105 L.Ed.2d 708 (1989). 

Consistent with our obligation in capital cases to 
independently weigh all potentially mitigating evidence, 
and pursuant to the request of defendant, we have 
examined and considered the presentence report that was 
withheld from the Ixial judge. Nothing in it persuades us 

that the trial court erred in imposing the death sentence. 
We turn, then, to a consideration of the mitigating factors. 

V. Statutory Mitigating Circumstances 

Page 27 

Defendant raised o•ly one statutory mitigating 
circumstance at sentencing: 

**469 *520 A. Capacity to appreciate wrongfulness of 
conduct. A.R.S. § 13-703(G)(1) (1989). 

On appeal, he raises additional statutory mitigating 
circumstances: 

B. Relatively minor participation. A.R.S. § 13-703(G)(3) 
(1989). 

C. No reasonable foreseeability that conduct would create 
grave risk of death to another. A.R.S. § 13-703(G)(4) 
(1989). 

We address each in turn. 

A. Capacity to Appreciate Wrongfulness of Conduct or 
to Conform Conduct to Requirements of the Law 

[41][4211431 The sentencing judge must consider "any 
aspect of the defendant's character or record and any 
circumstance of the offense relevant to determining 
whether the death penalty should be imposed." Kites. 175 
Ariz. at 373, 857 P.2d at 1227 (internal quotations 
omitted). A defendant must prove mitigating factors by a 

preponderance of the evidence. Greenwco,, 170 Ariz. at 
168,823 P.2d at 35. The sentencing court must, of cottrse, 
consider all evidence offered in mitigation, but is not 
required to accept such evidence. State v. Ramirez, 178 
Ariz. 116, 131,871 P.2d 237, 252, cert. denied, 51.3 U.S. 
968, 115 $.Ct. 435, 130 L.Ed.2d 347 (1994). 

4[•] Defendant argues that his capacity to appreciate the 
wrongfulness of his conduct or to conform his conduct to 
the requirements of the law was significantly impaired for 
three reasons: alcohol consumption, earlier head iniuries, 
and mental disorders. This factor is disjunctive, "so that 
proof of incapacity as to either ability to appreciate or 
conform establishes the mitigating circumstance." State v• 
Wood, 180 Ariz. 53, 70, 881 P.2d 1158, t175 (1994). 

1. Alcohol 

[45] Defendant argues that heavy consumption of alcohol 
seriously undermined "his ability to appreciate the 
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stupidity and illegality of his conduct." Opening Brief at 
37. Voluntary intoxication may be mitigating if the 
defendant proves by a preponderance of the evidence that 
his"capacityto appreciate the wrongfulness of his conduct 
or to conform his conduct to the requirements of the law 
was significantly impaired, but not so impaired as to 
constitute a defense to prosecution." A.R.S. § 
13-703(G)(1); see alsoAtwood, 171 Ariz. at 650-5.1• 832 
P.2d at 667-68. 

[46] There was exddence that defendant and co-defendant 
consumed alcohol on the day of the murders. James 
Robinson, who was present at the campsite the night of the 
crimes, testified that defendant consumed beer and 
whiskey that night, but that he was not so drunk that he 
could not maneuver himself. Roy Waters, age fifteen, 
testified that he saw defendant drinking beer in the 
afternoon and that he appeared drunk. Cory Rutherford, 
age thirteen, testified that he observed defendant drinking 
out of a bottle. Various witnesses testified that 
co-defendant Brazeal was drinking and appeared 
intoxicated, more so than defendant. At approximately 
12:30 a.m. on the morning of the murders, defendant, 
accompanied by Brazeal, purchased a sLx-pack of 
Budweiser and a pint of Jim Beam. The morning after the 
campout, the owner of the site where the girls camped 
found an empty quart bottle of whiskey, an empty half pint 
bottle of whiskey, and an empty package of Budweiser, 
but these items were never tied to defendant, Based 
entirely on defendant's self-reported consumption and 
self-reported blackout on the night of the crimes, a clinical 
psychologist opined that defendant's capacity to appreciate 
the wrongfulness o fhis conduct was significantly impaired 
at the time of the incident. 

P.2d at 1113; Atwooc• 171 Ariz. at 651,832 P.2 d at 668. 
He was able to accurately guide the officers back to the 
crime scene. Defendant also had substantial recall of the 
events, • see State v. Herrera, 176 Ariz. 2 !, 33,859 P.2d 
131 143 cert. denied, 510 U.S. 951,114 S.Ot. 398, 126 
L.Ed.2d 346 (1993), and attempted to cover up the crimes, 
seeSalazar, 173 Ariz. at413, 844 P.2dat 580•causingthe 
trial court to find that defendant's capacity to appreciate 
wrongfulness was not substantially impaired. 
**470*521State v. Cook• 170 Ariz. 40, 64, 821 P.2d 
731,755 (1991), cert. denied, 506 U.S. 8461 113 S.Ct. 
137, 121 L.Ed.2d 90 (1992). "IS]tacked against the 
testimony offered in mitigation by defendant is the 
evidence that defendant did know that his conduct was 
wrongful." Atwood, 171 Adz. at 651,832 P.2d at 668. 

FN2. For example, during the initial interview, 
defendant corrected the chronology of events: 

Detective: So, okay, you guys killed the girl• 
and burned their clothes, threw them down the 
mine shaft. 

Defendant: Killed them, Threw them down the 
mine shaft. Burned their clothes. 

We agree with the trial court that defendant failed to show 
that he was significantly impaired during the time of the 
crimes so as to meet the statutory mitigation requirements. 

2. Head Injuries 

However, there is much evidence showing defendant was 

not significantly impaired by alcohol at the time of the 
murders and did not suffer a blackout at the time of the 
crimes. Defendant disposed of the bodies and btuaaed the 
clothing of the victims, thus showing that he knew the 
conduct was wrongful. See Gallegos, 178 Ariz. at 17, 870 

•47][48] Head injuries that lead to behavioral disorders 
may be considered a mitigating circumstance. See State v. 
Rockwell, 161 Ariz. 5, 15, 775 P.2d 1069, 1079 (1989). 
Evidence indicates that defendant suffered three head 
iniuries since 1982. A neurologist who reviewed the 
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medical records testified that defendant had suffered a 

compound depressed skull fracture, underwent surgery, 
and suffered permanent damage in 1982 Born being hit 
with a heavy beer mug. In 1986, he struck his head on the 
pavement after jumping onto the hood of his wife's 
moving vehicle. About a year before the murders, he 
suffered a severe head iniu•/when another wife hit him 
with a cast iron skillet. Other bead iniuries alleged by 
defendant were uncorroborated. 

According to the neurologist, such injuries "could impair 
his ability to understand his environment, to interpret it 
correctly and to respond correctly to it," potentially 
manifesting in decreased control of impulsive behavior 
and decreased cognitive ability. Alcohol use increases any 
lack of control. The neurologist concluded that defendant's 
brain "integrity" was moderately to severely impaired due 
to previous brain or head iniuries, resulting in impulsive 
behavior. A clinical psychologist said that defendant 
suffers fi'om an inability to control impulse and that this 
problem is exacerbated by alcohol. 

The trial court found: "Having suffered head injuries and 
having difficulty with impulse control sheds little light on 
defendant's conduct in this case. The evidence does not 
show defendant acted impulsively, only criminally, with 
evil motive." While we give more mitigating weight to this 
element than did the trial court, it is substantially offset by 
the fact that defendant's test results showed that he has 
above average intelligence (an I.Q. of 128), and the facts 
show that he did not exhibit impulsive behavior in the 
commission of the crimes. See Brewer, 170 Ariz. at 
505-06, 826 P.2d at 802-03. Defendant appreciated the 
wrongfulness of his conduct, id at 506, 826 P.2d at 803, 
as evidenced the next day by his comment to the 
interrogating officer, "I choked 'era There was one 
foot moving though knew they was brain dead but was 
getting scared And they just wouldn't quit. It was 
terrible." His prior head iniuries do not show that 
defendant was unable to conform or appreciate the 
wrongfulness of his conduct. 

3. Mental Disorders 

[49] While a patient at a Texas hospital in 1971, defendant 
was diagnosed with a passive-aggressive personality. In 
1978, he was re-admitted to the same hospital for 
psychotic depression. Defendant reported feeling suicidal, 
along with a fear that he might harm someone else. The 
•'mal diagnosis of the second hospitalization was that 
defendant suffered fi'om a personality disorder with 
differential to include passive-aggressive personality, 
antisocial personality, and borderline personality. 

In a proceeding to determine defendant's competency to 
stand Vial, a clinical psychologist found that defendant 
"does not appear to be suffering from any • 
disorder but he has a history of depression and other 
serious psychological problems," including a pattern of 
impulsivity. Defendant's Trial Exhibit 24. Defendant also 
claimed to have attempted suicide twice. The psychologist 
testified that defendant suffered from a borderline 
personality disorder and depression. He concluded that 
defendant is a "seriously dysfunctional individual." 

[50] Character or personality disorders alone a.re generally 
not sufficient to find that defendant was significantly 
impaired. Apelt, 176 Adz. at 377, 861 P.2d at 662. A 
mental disease or psychological defect usually must**471 
*522 exist before significant impairment is found, ld. 

Despite this evidence, "[t]his case does not involve the 
same level of mental disease or psychological defects 
considered in other cases in which the _• 13-703(G)(1) 
mitigating circumstance was found to exist." Brewer, 1.70 
Ariz. at 505, 826 P.2d at 802. Defendant failed to show 
that his ability to control his actiom was substantially 
impaired; his actions showed that he appreciated the 
wrongfulness of his conduct. Evidence showed that 
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defendant was familiar with the mine shaft and discussed 
killing the girls with BrazeN. Defendant sexually assaulted 
Mandy, choked her and stomped on 

her body, and agreed 
that Mary shouJd also be killed. Defendant then attempted 
to cover up the crimes by dumping the bodies in the mine 
shaft and burning the gins' clothes. "The record reveals 
that defendant made a conscious and knowing decision to 
murder the vlctim[s] and was fully aware of the 
wrongfulness of his actions." ld. at 506, 826 P.2d at 803. 
This evidence fails to meet the statutory burden by a 
preponderance of the evidence. 

B. Relatively Minor Participation 

Page 30 

injury to the victims." Opening Brief at 38. He cites no 
facts or evidence to support this argument. Aiter a review 
of the entire record, we also fred no facts or evidence to 
supportthis statutory mitigating circumstance. See State v. 
Greenawalt, 128 Ariz. 150, 173,624 P.2d 828, 85 i, cert. 
denied, 454 U.S. 882, 102 S.Ct. 364, 70 L.Ed.2d 191 
•98•. 

VI. Nonstatutory Mitigating Circumstances 

Nonstatutory mitigating factors raised at trial and 
discussed in the special verdict were: 

[51] Defendant raises this argument for the first time on 
appeal. According to A.tLS. 13-703.(G)(3), mitigation 
exists where the defendant shows that he was "legally 
accountable for the conduct of another but his 
participation was relatively minor, although not so minor 
as to constitute a defense to prosecution." The argument 
consists of one sentence in the brief: "Given the 
overwhelming possibility that the jury's guilty verdict was 
based upon the felony murder theory, this factor should 
have been considered in mitigation." Opening BNefat 37. 
However, as we have previously noted, the Iriai court did 
not instruct the jury on felony murder. The jury found 
defendant guilty eftwo counts of first degree premeditated 
murder. Defendant brutally killed Mandy and intended 
that Mary be killed. His actions were substantial; we 
therefore reject this argument. See Herrera, 176 Ariz. at 
20. 859 P.2d at 130. 

1. historic substance abuse; 

2. lack of prior felony record; 

3. cooperation with police; 

4. co-defendaut Brazeal's twenty-year sentence; 

5. leniency in sentencing; 

6. ability to be rehabilitated; 

C. No Reasonable Foreseeability that Conduct Would 
Create Grave Risk of Death to Another 

I52] In an attempt to come within the ambit of A.R.S. • 
13-703(G)(4), defendant argues for the first time on 
appeal that "[a]t the time this episode first began, it does 
not appear that any plan existed to cause harm or fatal 

7. difficulty in early years and prior home life; 

8. mental condition and behavior disorders; 

9. good character of defendant; 
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10. good behavior while incarcerated; and 

11. lack of future dangerousness if confined to prison. 

The trial court rejected all of these. The trial court also 
stated, "IT]his court is unable to glean any mitigating 
circumstances not suggested by [defendant's] counsel." In 
conclusion, the trial court found that even if any or all of 
the mitigating circumstances existed, "balanced against the 
aggravating circumstances found to exist, they would not 
be sufficiently substantial to call for leniency." 

Additional nonstatutory mitigating circumstances raised 
on appeal are: 

12. felony murder theory; 

**472 *523 13. remorse; and 
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alcoholic and that he considered himself to be one. A 
clinical psychologist agreed with that assessment. Other 
acquaintances testified that they had seen defendant drunk 
before. Defendant claims to have consumed at least a pint 
o fwhiskey every day and to have used various illicit drugs 
in the past. In 1977, he was arrested twice for 
drunkenness; the cases were dismissed. Defendant was 
convicted of driving while intoxicated in 1986 and 1989. 
He was arrested ha 1991 for driving under tho influence of 
alcohol and the case was dismissed. 

As we have recommended in past eases, the trial judge 
here was very thorough in considering the statutory and 
nonstatutory mitigating circumstances. Gallegos, 178 
Adz. at 22-23, 870 P.2d at 1118-19. With respect to the 
item of historic substance abuse, the trial court stated in its 
special verdict, "Alcohol abuse over an extended period of 
defendant's life, and his drinking at the time of the killings 
are not mitigating circumstances under the facts of this 
case." We have reviewed the entire record and agree with 
the trial court that defendant has failed to prove his 
alcohol or drag use is a nonstatutory mitigating factor. 

14. lack of evidence showing that defendant actually killed 
or intended to kill Mary. 

2. Lack of Prior Felon'y Record 

As part of our independent review, we will address each 
alleged mitigating circumstance. 

1. Historic Substance Abuse 

[53][54] If impairmem does not rise to the level of a 

statutory mitigating circumstance, the trial court should 
still consider whether such impairment constitutes 
nonstatutory mitigation, when viewed in light of 
defendant's alleged history of alcohol and drug abuse. 
Galle•os, 178 Ariz. at 17, 870 P.2d at 1113. Various 
relatives and acquaintances testified that defendant was an 

[55][56] Lack of prior felony convictions may constitute 
a nonstatutory mitigating circttrnstance. ,Scott, 177 Ariz. at 
144, 865 P.2d at 805. However, "arrests or misdemeanor 
convictions may be considered when lack of felony 
convictions 'is advanced as a mitigating factor.' "Id at 
145, 865 P.2d at 806 (quoting State v. Rossi, 171 Ariz. 
276, 279, 830 P.2d 797, 800, cert. denied, 506 U.S. 1003, 
113 S.Ct. 610, 121 L.Ed.2d 544 (1992)). 

[571 Although defendant has no prior felony conviction, 
he also does not have a law abiding past. He has a history 
of misdemeanor arrests and offenses including a 
conviction for disorderly conduct in 1973, two arrests for 
public drunkenness in 1977, and arrests for assaults on 
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two former wives, one in 1978 and the other in 1986. 
Unlike the trial court, in our independent reweighing, we 
conclude that this thirty-eight year old defendant's lack of 
a felony record is a nonstatutory mitigating circumstance, 
but the weight to be given it is substantially reduced by his 
other past problems with the law. See Scott, 177 Ariz. at 
144-45,865 P.2d at 805-06; Cook, 170 Ariz. at 63 n. 12, 
821 P.2d at 754 n. 12. 

agreement. In addition, it must be remembered that 
co-defendant was twenty years old. But see .Walton, 159 
Ariz. at 589, 769 P.2d at 1035 (affurning death sentence 
of twenty year old defendant). Defendant was thirty-eight. 

5. Leniency in Sentencing 

3. Cooperation with Police 

[58] Defendant's cooperation with police followed an 
initial denial of any knowledge of the girls. He only 
confessed after hearing that co-defendant had been 
arrested. This does not constitute a mitigating 
circumstance. State v. Spencer, 176 Ariz. 36, 45,859 P.2d 
146, 1.55 (1993), cert. denied, 510 U.S. 1050, 114 S.Ct. 
705, 126 L.Ed.2d 671 (1994); dtwood, 171 Ariz. at 653, 
832 P.2d at 670. 

4. Disparity of Co-defendant's Sentence 

1"59]r6011"61 A lthough sentences of co-defendants may be 
considered in mitigation, Cook, 170 Ariz. at 65, 821 P.2d 
at 756; State v. Watson, 129 Ariz_ 60, 64, 628 P.2d 943, 
947 (1981), where the difference in sentences is a result o f 
appropriate plea bargaining, it may not be considered in 
mitigation. State v. Gillies, 142 Ariz. 564, 571,691 P.2d 
655, 662 (1984), cert. denied, 470 U.S. 1059, 105 S.Ct. 
1775, 84 L.Ed.2d 834 (1985). "[lit is not mere disparity 
between the two sentences that is significant, but, rather, 
unexplained disparity." State v. Schurz, 176 Ariz. 46, 57, 
859 P.2d 156, 167, cert. denie• 510 U.S. 1026, 114 S.Ct. 
640, 126 L.Ed.2d 598 (1993). Where the East degree 
murder is found especially cruel, heinous, or depraved, 
"even unexplained disparityhas little significance." *'473 
*524 Id. The sentence negotiated by co-defendant was the 
result of a disparity of evidence at the time of 
co-defendant's trial, causing the state to enter into a plea 

[621 The trial court correctly held that "the claimed right 
to leniency in the context of the alleged harshness and 
disproportionality of the death penalty is not a mitigating 
circumstance." Special Verdict at 8. 

6. Prospect for Rehabilitation 

[63] Although a criminal justice consultant testified that 
defendant has the potential for rehabilitation, the la-ial 
court found such prospects slim. We agree with the trial 
court. After a long history of alcohol abuse and 
tumultuous behavior, defendant showed no evidence of 
ability to rehabilitate. See Atwood, 171 Adz. at 654, 832 
P.2d at 671 ("[D]efendant's interest in rehabilitation was 
insufficient to call for leniency when compared to the 
harm caused by his conduct and his continued threat to the 
public peace."). 

7. Family History 

[6411-65][66] According to a clinical psychologist, 
defendant had a chaotic and abusive childhood, never 
knowing his father and having been raised by various 
family members. A difficult family background alone is 
not a mitigating circumstance. State v. Wallace, 160 Ariz. 
424, 427, 773 P.2d 983, 986 (1989), cert. denied 494 
U.S. 1047• i10 S.Ct. 1513, i08 L.Ed.2d 649 (1990).This 
can be a mitigating circumstance only "ifa defendant cart 
show that something in that background had an effect or 
impact on his behavior that was beyond the defendant's 
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control." Id. Adult offenders have a more difficult burden 
because of the "greater degree of personal responsibility 
for thelr actions. Gret_ler, 135 Ariz. at 58, 659 P.2d at 
17. 

Lopez, 175 .Ariz. 407, 416, 857 P.2d 1261, 1270 (1993) 
("[D]efendant would be expected to behave himself in 
county jail while awaiting [sentencing]."), cert. denied, 
511 U.S. 1046, 114 S.Ct. 1578• 128 L.Ed.2d221 (1994). 

Family history in this case does not warrant mitigation. 
Defendant was thirty-eight years old at the time of the 
murders. Although he may have had a difficult childhood 
and family life, he failed to show how this influenced his 
behavior on the night of the crimes. See White, 168 Ariz. 
at 5]3, 815 P.2d at 882. 

8. Mental Condition and Behavior Disorders 

• Although this element was rejected by the trial court, 
we conclude, pursuant to our independent review, that 
defendant's documented mental disorders are entitled to 

some weight as nonstatutory mitigation. See discussion 
supra part V(A)(3) (statutory mitigation). 

9. Good Character of Defendant 

11. Lack of Future Dangerousness if Confined to 
Prison 

[701 Although defendant presented some evidence that he 
would no longer be dangerous if confined to prison for 
life, we find that he fails to prove this by a preponderance 
of the evidence, particularly in view of his history of 
violence and threats of violence and his actions in this 
case. 

12. Felony Murder Instruction 

Defendant claims that a felony murder instruction was 
given and that this should be considered in mitigation. See 
supra part V(B) (statutory mitigation). I-Iowever, there 
was no felony murder instruction. 

[68] To impeach this alleged mitigating circumstance, the 
state called two former wives of defendant. Both testified 
that defendant had physically abused them, threatened 
them with death, and threatened that their bodies would be 
thrown down a mine shaft. Defendant failedto prove good 
character by a preponderance of the evidence. 

10. Good Behavior while Incarcerated 

[69] Although long-term good behavior during 
post-sentence incarceration has been recognized as a 
possible mitigating factor, Watson, 129 Ariz. at 63-64, 
628 P.2d at 946-47, we, like the trial court, reject it here 
for pretrial a•d presentence incarceration. See State v. 

**474 *525 13. Remorse 

[71] Although remorse may be considered in mitigation, 
Brewer, 170 Ariz. at 507, 826 P.2d at 804; State v. Tittle, 
147 Ariz. 339, 344, 710 P.2d449, 454 (1985), defendant 
failed to prove by a preponderance of the evidence that he 
was remorseful. A criminal justice consultant testified that 
defendant had feelings of remorse, ha addition, during 
defendant's statement to the court prior to sentencing, 
defendant stated, 

think ifs very clever the way I have been made a 

scapegoat in this case. do not deny culpability, but 
there was no premeditation on my part. What am 
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guilty of is being an irresponsible person for most of my 
life, running from responsibility, living in a fantasy 
world and it was my irresponsibility on the night that 
this incident occurred that involved me in the incident. 
There is no words that can express the grief and the 
sorrow and the torment I have experienced over this, but 
I am just going to leave everything in the hands of God 
because thafs where it is anyway. 

Defendanfs statement and the testimony of the consultrmt 
were inadequate to prove the mitigating circumstance by 
a preponderance of the evidence. 

14. Lack of Evidence Showing that Defendant 
Actually Killed or Intended to Kill Mary 

[721 Although defendant claims that there was insufficient 
evidence to show that he killed or intended to kill Mary, 
the evidence, including his own statement to police, 
proves that he and Brazeal agreed that the girls must be 
killed. In his statement to the detective, defendant 
acknowledged the agreement to kill the girls and admitted 
stabbing both girls. Clearly, he was an active participant 
in the killing of both girls. The jury, in its guilty verdict, 
and the •al court, in its special verdict, so found. After a 
review of the entire record, we agree that defendant 
personally killed Mandy and, at the least, intended that 
Mary be killed. 
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record for fundamental error and found none. The 
convictions and sentences are affirmed. 

Stanley G. Feldman, c•ef Justice 

Robert J. Corcoran, Justice 

Thomas A. Zlaket, Justice 

Frederick J. Martone, .ruslSce 

Ariz.,1995. 
State v. Stoldey 
182 Ariz. 505, 898 P.2d 454 

CONCLUSION END OF DOCUMENT 

There are three statutory aggravating circumstances. There 
are no statutory mitigating circumstances. We have 
considered the nonstatutory mitigating factors of lack of 
prior felony record and his mental condition and behavior 
disorders. We find the mitigation, at best, minimal. 
Certainly, there is no mitigating evidence sufficiently 
substantial to call for leniency. We have searched the 
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SUPERIOR COURT OF THE STATE OF ARIZONA, COUNTY OF COCHISE 

STATE OF ARIZONA vs. RICHARD DALE STOKLEY No. CR 91-284A 

SPECIAL VERDICT 

The defendant, RICHARD DALE STOKLEY, on the 27th day of March, 
1992, in this court, by a jury of his peers, was found guilty of the crimes of: 

Kidnapping Mary Rayleene Snyder, a child under the age of fifteen years, 
with the intent to inflict death, physical injury or a sexual offense on her 
or to otherwise aid in the commission of a felony, as alleged in Count of 
the indictment; 

Kidnapping Mandy Ruth Marie Meyers, a child under the age of fifteen 
years, with the intent to inflict death, physical injury or a sexual offense 
on her or to otherwise aid in the commission of a felony, as alleged in 
Count II of the indictment; 

Sexual conduct with a minor by engaging in sexual intercourse with a 
minor, Mandy Ruth Marie Meyers, a child under the age of fourteen 
years, not his spouse, as alleged in Count VI of the indictment; 

Murder in the first degree of Mary Rayleene Snyder, a child under the age 
of fifteen years, as alleged in Count VII of the indictment; and 

Murder in the first degree of Mandy Ruth Marie Meyers, a child under the 
age of fifteen years, as alleged in Count VIII of the indictment; 

all committed in this county on or about the 8th day of July, 1991. 

This court has considered the testimony and evidence presented at 

trial and the separate sentencing hearing, and the memoranda, exhibits, and 

arguments of counsel. A presentence report was prepared, but on request of 

counsel for the defendant, it was not read; its contents remain unknown to this 

court. 
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A stipulation which was made and entered into by opposing counsel 
and presented to the court on the special sentencing hearing on the fifteen day of 

June, 1992, relates to the non-capital offenses: the two counts of kidnapping, and 

the sexual conduct with a minor under the age of fourteen years. It was accepted 
by this court. 

The stipulation provides that the defendant shall receive aggravated 
sentences of impris0nment of twenty-two years on each of the kidnapping 
convictions, and the aggravated sentence of imprisonment of twenty-five years on 

the conviction of sexual conduct with a minor under the age of fourteen years. 
The. sentences are to be served consecutively, that is, the sentence on 

the kidnapping conviction of Count II of the indictment shall not begin until the 

sentence on the kidnapping conviction of Count has been completed. Likewise, the 

sentence on the sexual conduct conviction shall not begin until the sentences on the 

two kidnapping convictions have been served. If life sentences are imposed on the 

murder convictions, the stipulated terms for the non-capital crimes shall follow upon 
the sentences imposed. 

Pursuant to this stipulation, each day of the total of sixty-nine years 

must be served before the defendant would be eligible for pardon, parole, or work 

furlough, or release on any other basis. 

In support of-the stipulated aggravated terms of sentence, this court 

considered the facts of this case found to exist beyond a reasonable doubt, as set 

forth hereinbelow, and has determined that the aggravated terms and consecutive 

treatment are warranted. 

A further condition of the stipulation is that no family member of the 

victims shall give testimony or speak at any pre-sentence hearing or address the 

court at sentencing. 

With regard to the capital offenses, as required by law, this court has 
taken into account the aggravating and mitigating circumstances presented, and has 

made certain findings in regard to same. Pursuant to the provisions of Arizona 

Revised Statutes, § 13-703D, this court now returns this special verdict. 
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THE FACTS ESTABLISHED BEYOND A REASONABLE DOUBT 

The facts deemed essential to this examination of the alleged 
aggravating and mitigating circumstances, found to exist beyond a reasonable doubt, 

are as follows: 

Mary Raylene Snyder and Mandy Ruth Marie Meyers were both 

thirteen years of age on the Independence Day weekend of 1991. They both died in 

the early morning hours of July 8 of that year in a remote area of Cochise County, 
near Courtland, at the hands of two adult males, defendant Richard Dale Stokley and 

Randy Ellis Brazeal. The bodies were dragged to and thrown in a watery mine shaft. 

Defendant Stokley was thirty-eight years of age at that time. He is a 

person of above average intelligence. 
Prior to the killings, both adults had engaged in sexual intercourse with 

the girls, The defendant and Brazeal, fearing repercussions from their sexual conduct 

with these children, agreed to kill them. Defendant Stokley murdered Mandy Ruth 

Marie Meyers, and_ R.a,n..d•y E__lli__s Brazeal murdered Mary Rayleen Snyder. It was 

defendant's inten• 
to kill MandY Rutt• M-••e-•,•'•:•;d"•hat MaW •ylene Snyder 

be killed. 

Both victims died of asphyxia due to manual strangulation. They were 

choked to death, the Meyers girl by defendant Stokley, and the Snyder girl by 
Bra.zeal. 

From the first grasping of the throats to their last conscious gasp of 

air, both of these young victims must have realized their imminent fate. They 
suffered great physical pain as the capillaries of their eyes, throats and lungs burst, 
and great mental anguish as their youthful sense of immortality shattered. 

The killers, as their hands grew tired, released and reasserted their 

grips while the young bodies struggled to live. The girls' fingernails gouged at their 

own throats in an effort to free themselves. In those several minutes while 

conscious they struggled for life,, and after, their bodies moved involuntarily, to the 

consternation of their killers. 

In his statement to the sheriff's office, the defendant stated, 
"...l...choked 'em...There was one foot moving though knew they was brain dead 
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but was getting scared." Referring to the bodies moving after the choking, he said, 
"And they just wouldn't quit. It was terrible." 

Both bodies were stomped upon with great force, notably the Meyers 
child, bearing the clear chevron imprint from defendant"s tennis shoes on her chest, 
shoulder and neck. 

The victims were stabbed by defendant with his knife. The Meyers 
child was stabbed through the right eye to the bony structure of the eye socket, 

The Snyder girl was stabbed in the vicinity of the right eye. It is likely both girls 
were unconscious at the time of this stabbing. 

The defendant and Brazeal for some time prior to planning the murders 

had been drinking alcoholic beverages. '•Fhe defendant's statement to the sheriff's 

detective indicates a sufficient recall and understanding of the e•ents at the •im•(•f 
the killings. Defendant's capacity to appreciate the wrongfulness Of his Condu•t 

AGGRAVATING CIRCUMSTANCES 

The state alleges the existence of three aggravating circumstances: 

THE FIRST: The defendant was an adult at the time the offense was 
committed and the victim was under fifteen years of age. A.R.S., § 13- 
703, F.9.; 

THE SECOND: The defendant has been convicted of one or more other 
homicides, as defined in § 13-1101, which were committed during the 
commission of the offense. A.R.S., § 13-703, F.8.; and 

THE THIRD: The defendant committed the offense in an especially 
heinous, cruel or depraved manner. A.R.S., § 13-703, F.6. 

1. THE DEFENDANT WAS AN ADULT AT THE TIME THE OFFENSE WAS 

COMMITTED AND THE VICTIM WAS UNDER FIFTEEN YEARS OF AGE. 

The defendant was an adult, of the age of 38 years, and the victims, 
Mary Raylene Snyder and Maridy Ruth Marie Meyers, were both just thirteen years 

of age. 
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FINDING: This court finds the aggravating circumstance described in paragraph 
numbered 9, subsection F., of § 13-703 exists as to both murder convictions. 

2. THE DEFENDANT HAS BEEN CONVICTED OF ONE OR MORE OTHER 

HOMICIDES, AS DEFINED IN § 13-1101, WHICH WERE COMMITTED DURING THE 

COMMISSION OF THE OFFENSE. 

The defendant was found guilty of two murders. Each conviction of 

murder in the first degree is an aggravating circumstance to the other conviction. 

The evidence established beyond a 
reasonable doubt that the 

defendant himself, with his own hands and feet, with the force of his own strength 
against this thirteen year old child, murdered Mandy Ruth Marie Meyers. 
evidence shows with equal. Persuasion that the life of the other child, Mary Raylene 
S•.¥der, was similarly forcefully taken by Randy Ellis Brazeal• a co-defendant as 

•orig.inally charged. 
: 

Defendant's statement, given to Sheriff's Detective Rothrock Shortly 
after his arrest, disclosed the conspiracy to kill both girls to cover up the sexual 
assaults; to escape detection; to eliminate the victims as witnesses. 

The evidence clearly established that the defendant engaged in sexual 
intercourse with Mandy Ruth Marie Meyers. 

The injuries to the bodies were similar. The deaths were of like cause. 

The bodies were thrown into the same watery mine shaft. It was defendant's shoe 

prints stamped in the Meyers child's body. Some of the marks on the body of the 

other child may have been from Brazeai's shoes. From the evidence of the medical 

examiner, it appears likely. 
The defendant contributed to the death of one child just as surely as 

he killed the other. He was the elder, perhaps even the brighter. Even to be 
influenced by the younger perpetrator lessens neither the crime nor the conviction. 

Just as he is responsible for the death of Mandy Ruth Marie Meyers, so is he 

responsible for the killing of Mary Raylene Snyder, and for the manner of her death. 

The defendant was found guilty of the murder in the first degree of Mary Raylene 
Snyder though the killing was at the hands of Randy Ellis Brazeal. The jury so 

found. 
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FINDING: The defendant was convicted of another homicide, as defined 
in § 13-1101, which was committed during the commission of the 
offense. This applies to the murder of Mandy Ruth Marie Meyers 
aggravated by the murder of Mary Raylene Snyder, and to the murder of 
Mary Raylene Snyder aggravated by the murder of Mandy Ruth Marie 
Meyers. This court finds the aggravating circumstance described in 
paragraph numbered 8, subsection F., of § 13-703 exists as to both 
murders. 

3. THE DEFENDANT COMMITTED THE OFFENSE IN AN ESPECIALLY HEINOUS, 
CRUEL OR DEPRAVED MANNER. 

These elements are in the disjunctive. An act may have the qualities 
of more than one. Only one need be found to meet this circumstance. 

Defining the standards of any of these elements is not been-an easy 
t•sk• The cases are replete with example, both for those that demonstrate the 
standards, and those that fall short. The facts of this case were compared to those 
contained in the case law of this state. 

The Elements of Especially Heinous or Depraved 
The terms, "heinous" and "depraved" focus on the defendant's mental 

state and attitude, as reflected by his words and actions. State v. Brewer, Supreme 
Court No. CR-88-O308-AP, opinion file January 28, 1992; State v. Wallace, 151 

Ariz. 362, 367, 728 P.2d 232, 237 (1986). 
The defendant had a knife. Both victims were stabbed, Mandy Ruth 

Marie Meyers through the right eye to the bony socket, and Mary Raylene Snyder in 

the vicinity of her right eye. The stabbings were acts of gratuitous violence which, 
surely, could not have been calculated to lead to death. 

The stomping of the bodies, apparently after unconsciousness when 

the struggle for life had ceased, were acts of unnecessary and gratuitous violence, 
designed to still the unconscious bodies and assuage the killers' discomfort from the 

reflexes of death. 

The stabbings and stompings of the bodies were mutilations. 

Though the sexual conduct crimes committed with these young girls 
are serious crimes, the killings were senseless and the victims were helpless. These 

young lives were snuffed out, as insects, merely to eliminate them as witnesses. 
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The manner of killing and disposition of the bodies demonstrate an 

obdurate disregard for human life and human remains. 

The Element of Cruelty 
The victims were alive for some minutes from the start of the fatal 

assaults. They experienced great physical pain and mental anguish as they fought to 

free themselves. There were frequent repositioning of the hands of the killers on the 

throats of the victims, and the reasserting of the pressure until they were 

unconscious. Medical evidence cannot establish the moment of cessation of 

consciousness, when, supposedly, physical pain ceases, but did show that death 

was not instantaneous. 

It was a cruel death for both victims, considering the extent of 

physical injuries to the bodies, much of which must have been experienced while 

conscious. 

The defendant entered into an agreement with Brazeal to kill both 

girls. The method of killing and manner of death, including the stomping on the 

bodies, are remarkably similar considering they were done at night in the desert. 

The killings were simultaneous though the deaths may not have been. The 

defendant, just as surely as he did with Mandy Ruth Marie Meyers, intended the 

killing of Mary Raylene Snyder. The elements of these aggravating circumstance 

apply to the defendant equally as to both murders. 

FINDING: This court finds the murders were committed in an especially 
heinous, cruel, and depraved manner. The aggravating circumstances 
described in paragraph numbered 8, subsection F., of § 13-703, exist as 
to both murders. 
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MITIGATING CIRCUMSTANCES 

The defendant has enumerated the following mitigating 
circumstances. 

1. LENIENCY IN SENTENCING 

This alleged mitigating circumstance appears to renew the claim long 
since resolved by the appellate courts of this state and country, that the death 

penalty is cruel and unusual punishment. The defendant makes a claim for leniency 
as a mitigating factor. Rather, leniency may be the result of inquiry in the evaluation 

of mitigating circumstances and not a mitigating circumstance in itself. 

FINDING: This court finds that the claimed right to leniency in the 
context of the alleged harshness and disproportionality of the death 
penalty is not a mitigating circumstance. 

2. THE DEFENDANT'S LACK OF PRIOR FELONY RECORD 

The defendant has no prior felony conviction. He has a history of 

arrests and misdemeanor convictions, from driving while intoxicated to assaults and 

domestic violence. Defendant's professed law abiding qualities are illusory. 

FINDING: In the context of his personal history, the lack of a prior felony 
conviction is not a mitigating circumstance. 

3. THE DEFENDANT'S COOPERATION WITH LAW ENFORCEMENT 

The defendant gave a statement to a sheriff's detective implicating 
himself and Randy Ellis Brazeal. The statement discloses denials of the 

whereabouts of the two girls, a concocted story, deception, and evasion. Only after 

significant information known to the sheriff's office was disclosed, specifically a 

mine shaft around Gleeson, did defendant admit to the killings. Even then, he 

attempted to mitigate his own involvement and blame Brazeal. 

The statement did not disclose the entire truth. In light of that already 
known by law enforcement authorities, and the manner and quality of defendant's 
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statement, his words and actions can hardly be considered cooperation with law 

enforcement. 

FINDING; This court finds that the words and actions of defendant in 
assisting law enforcement officers were designed to shift responsibility 
and to reduce his culpability in light of the inextricability of his position. 
The defendant's actions and statements before and after his arrest are 
,not mitigating circumstances. 

4. UNEQUAL SENTENCE GIVEN THE CO-DEFENDANT 

The co-defendant, Randy Ellis Brazeal, received a twenty year 

sentence on his plea to second degree murder. T.h_ e- state was awaiting.the results 

•q;f DNA.tes_ting. Brazea_!.' s I.awy.e.rs insisted on a speedy trial pursuant to the Rule 8, 
Ru.ies-of._Criminal Pr0cedure.,: The results of the tests would not have been. available.. 

until long past the spee.dy trial de.ad!=!ne .f._o.!• •razeal. 
The disparity in the charges.and therefore the possible sentences for 

the. two defendants is a direct result of the disparity in the available evidence at the 

time. each could have gone to trial. Lacking. DNA evidence for the Brazeal case, the 

state elected to enter into a plea agreement. 
This court notes without inferring what may yet occur, that Brazeal 

now seeks relief before this court on a Rule 32 Petition, and a delayed appeal. The 

issue of Brazeal's sentence may not yet be settled. 

FINDING: Under the circumstances of this case, the unequal sentence 
issue is not a mitigating circumstance. 

5. ALCOHOL ABUSE AND INTOXICATION 

Defendant has a long history of alcohol abuse. On the night in 

question, he claims to have drunk heavily. The statement given to Detective 

Rothrock of the Cochise County Sheriff's Office displayed substantial recall and 

detail, and a sufficient understanding of the events at the time of the murders and 

his own complicity and responsibility. 

FINDING: This court finds beyond a reasonable doubt that at the time of 
the killing, the defendant's capacity to appreciate the wrongfulness of his 
conduct was not significantly impaired. Alcohol abuse over an extended 
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period of defendant's life, and his drinking at the time of the killings are 
not mitigating circumstances under the facts of this case. 

6. ABILITY TO BE REHABILITATED 

The defendant claims he can be rehabilitated and will not be 

dangerous while incarcerated. This position suggests that incarceration in and of 

itself is a mitigating circumstance. This court-finds 'nothihg Linique in the 

proposition that while confined in prison the defendant will seek.and is amenable to 
.,_.:...rehabiiitation, and W,ould be less of_a.danger to persons outside-the-prison system. 

FINDING: Considering defendant's pattern of living and history of violent 
behavior, there is no reasonable expectation of rehabilitation. •# 
defendant's claimed ability to be rehabilitated is not a mitigating 
circumst.ance'. 

7. DIFFICULTY IN EARLY YEARS AND PRIOR HOME LIFE 

The defendant seeks to attribute his problems on his early years and 

prior home life. The evidence, at best, is inconsistent and contradictory. He claims 

physical abuse at the hands of his elders, yet there was little evidence of this. He 

claims being fatherless, and at times motherless, bears 
some responsibility for his 

conduct. T:his.court finds nothing unique, especially impairing, or significant in these 

claims. 

FINDING: The defendant's claimed difficulties in his early years and the 
conditions of his early home lifeare not mitigating circumstances. 

8. MENTAL CONDITION AND BEHAVIOR DISORDERS 

The defendant claims a chaotic childhood and a dysfunctional family, 
which included abuse, neglect and hyperreligiosity; an abuse of drugs at a young 

age; a history of psychological problems involving suicidal ideation and depression; 
and having experienced serious head injuries. A psychologist testified that he has 

difficulty with impulse control and has poor judgment. 

FINDING." This court finds nothing unusual about the myriad of problems 
.p•esented by defendant except in their inclusiveness. Character or pe•si•n•lity .dis0rde•s to the extent demonstrated by. the evidence in this 
c•e are not mitigating factors. Having suffered head injuries and having 
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difficulty with imp.u!se control sheds, little,, ight on defendant's conduct-in 
..:•t._h!s cas.?.• The evidence does not show defendant ac•ed impulsively, only 
criminally, with evil motive. This court finds the defendant's mental 
condition and alleged behavior disorders are not mitigating 
circumstances. 

9. GOOD CHARACTER OF THE DEFENDANT 

The defendant cites good character as a mitigating factor in the face 

of alcohol abuse, a history of violence, difficulty in early years, a dysfunctional 
family, difficulty with impulse control, and an.abusive background. Good behavior 

belies the other claimed mitigating circumstances. 

Evidence presented on the separate sentencing hearing as to good 
character was effectively impeached by testimony of defendant's actions with 

regard to two former wives. 

FINDING: This court finds there is insufficient evidence of good 
character, and therefore, this is not a mitigating circumstance. 

10. GOOD BEHAVIOR WHILE INCARCERATED 

The defendant claims good behavior while .incarcerated. 

FINDING: This court finds this not to be a mitigating factor. 

11. LACK OF FUTURE DANGEROUSNESS IF CONFINED TO PRISON 

Certainly, while confined, defendant will be less dangerous to persons 

not in prison. 

FINDING: This court finds, however, this not a mitigating circUmstance. 

12. OTHER MITIGATING CIRCUMSTANCES 

Considering the testimony of defendant's character, propensities and 

record, and how he lived and worked and related to other people, this court is unable 

to glean any mitigating circumstances not suggested by his counsel. 

FINDING NO: There are no mitigating circumstances known to this court. 

ADDITIONAL FINDINGS AND CONCLUSIONS 
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Additionally, this court finds: 

1. The aggravating circumstances cited and as above enur•erated 
have been established beyond a reasonable doubt. 

2. No mitigating circumstances sufficiently substantial to call for 

leniency, by a preponderance of the evidence. 

3. Considering the claimed mitigating circumstances, even if this court 

had found any or all of them to exist, balanced against the aggravating 
circumstances found to exist, they would not be sufficiently substantial to call for 

leniency. 
4. Each of the aggravating circumstances described above within 

subparagraphs 6, 8 and 9 of A.R.S. § 13-703F., and each of the separate 
aggravating circumstances within subparagraph 6, standing alone, is sufficient to 

mandate the death penalty. 
5. These were not felony-murder deaths. No Enmund/McDaniel 

findings need by made. This court nevertheless finds beyond a reasonable doubt 

that the defendant killed Mandy Ruth Marie Meyers and intended the killing of Mary 
Raylene Snyder, and the defendant contemplated the use of force in the killing of 

both victims and force was used. 

DONE IN OPEN COURT this 14th day of July, 1992. 

MATTHEW W. BOROWlEC, JUDGE 
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DECLARATION OF R.K. MCK/NZEY PH.D. 

I, Dr. R.K. McKinzey declare as follows: 

1. am a psychologist licensed to practice in the state of California. 

obtained my Ph.D. in clinical psychology from St. Johns University in 1983. From 

1988 to present have been engaged in the practice of clinical psychology, 

assessment and therapy, including the neuropsychological assessment of adults and 

children. am a member of the American 

National Academy of Neuropsychologists. 

Psychological Association and the 

have been qualified as an expert 

witness in the California Superior Courts of Alameda, Contra Costa, Fresno, 

Humboldt, Lake, Los Angeles, Marin, Mendocino, Monterey, San Francisco, San 

Joaquin, San Mateo, Santa Clara, Solano, and Tulare Counties as well as military 

courts-martial. In addition, am listed as a qualified medical examiner by the 

counties of Alameda and Marin, California. From 1990 through 19971 served on the 

faculty (part-time) of the Center for Psychological Studies teaching 

Neuropsychological Anatomy and Assessment. have published in the areas of 

forensic neuropsychology and the use of the Luria-Nebraska Neuropsychological 

Battery. 

2. At the request of counsel for Richard Stokley, met with and examined 

Richard Stokley on April 22, 1999, at the Arizona State Prison in Florence, Arizona, 

for approximately 5 hours. The purpose of my examination was to identify and rule 
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out general and specific cognitive deficits, including lateralization and localization of 

brain impairments, through standard scientifically-accepted tests. In addition to the 

testing, conducted a clinical interview with Mr. Stokley about his personal history 

and current emotional state. 

3. Prior to my examination of Mr. Stokley, reviewed certain records 

related to Mr. Stokley's arrest, conviction and death sentence for the 1991 murder 

of two young teenage girls, including: The Arizona Supreme Court opinion; the 

statements given to police by Mr. Stokiey and the co-defendant Brazeal; the reports 

of the medical examiner, Dr. Flores; the pre-sentencing report, which included the 

arrest and conviction record of Mr. Stokley; Mr. Stokley's school, medical and 

psychological records; summaries of witness testimony related to Mr. Stokley's 

social history; the testimony of Dr. Mayron concerning his neurological examination 

of Mr. Stokley in 1992; and a brief videotape of Mr. Stokley's fund-raising activities 

taken just prior to the subject offense, at the Elfrida, Arizona July 4th, 1991 weekend 

celebration. 

HEAD INJURIES, SUBSTANCE ABUSE AND ORGANIC BRAIN DYSFUNCTION 

4. Thero are a wide range of factors both biological and environmental 

that place an individual at risk for neurological impairments. The effects of such 

impairments (i.e., brain dysfunctionl include cognitive impairments and behavioral 

disturbances that are permanent in nature and affect every major sphere of 
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functioning. Among the known causes of brain dysfunction are head injuries and 

trauma, as well as abuse of toxic substances, such as alcohol and drugs. 

5. In Mr. Stokley's case, the medical records and related history reflect a 

potential for organic impairment that is staggering. Medical reports from the Bexar, 

Texas County Hospital document Mr. Stokley's 1982 skull-fracturing head injury 

which resulted in surgery and a bore hole of his left parietal skull. Medical reports 

from the Sierra Vista, Arizona hospital document Mr. Stokley's right-sided paralysis 

following a head injury in 1986, when he was thrown from a moving vehicle. 

Previous history contained in the file records list: A 1955 frontal head blow with loss 

of consciousness(LOC); a head trauma in 1.964 to the back of tl•e head from a brick; 

a 1972 head trauma occipitally from an iron skillet; a 1978 motorcycle accident with 

a posterior blow to the head; a 1980 frontal blow from a car jack with LOC; a 1984 

rock climbing fall with LOC; and a 1990 head trauma from a cast-iron frying pan with 

LOC. Mr. Stokley reports that he suffered his last loss of consciousness injury just 

a short time before the offense; the mother of one of the victims helped clean up the 

related wound to his head. In addition to the above, at my request, Dr. Todd Flynn, 

who conducted a psychological evaluation of Mr. Stokley near the time of my 

evaluation, documented a history of no less than 27 frontal head blows, many with 

some loss of consciousness. 

111 
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6. In addition to the head trauma, Mr. Stokley's history includes long- 

standing addiction to alcohol and significant exposure to mind altering drugs, further 

increasing his risk for permanent neurological impairment and brain dysfunction. Mr. 

Stokley's personal report of his exposure to toxic levels of such substance are 

corroborated by his prior misdemeanor criminal arrest history record throughout the 

1980's and early 90's, as well as the 1978 psychiatric hospitalization reports from 

Bexar. County, Texas documenting Mr, Stokley's serious chronic abuse of alcohol 

and drugs. These psychiatric records and later examination reports include 

episodes of substance-induced auditory hallucinations, alcohol related blackouts, 

and related LOC. 

7. Mr. Stokley is thus at considerable risk for permanent neurological 

impairment and brain dysfunction. 

PRIOR TESTING AND EXAM/NA TiON 

8. Prior to my examination, and before the subject criminal offense, Mr. 

Stokley was examined by Dr. Huntley Hoffman. Dr. Hoffman administered a 

Trailmaking Test (a neuropsychological screening test)in which the results of Trails 

•There are also genetic and prenatal components of neurological impairment. Mr. Stokley reported 
that his biological mother had frequent fits of rage with loss of control, but whether or not the mother's 
behavior had a neurological component is currently unknown. 
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A was positive for brain damage. 2 In addition, Dr. Hoffman reported Wechsler 

Memory Scale-Russell's Revision scores showing a severe verbal memory loss. 3 

WAIS-R scores were reported as: 

WAIS-R Scores: • 

IQ Score SS 

Verbal IQ: 127 15 

Performance IQ: 119 14 

Full Scale IQ: 128 15 

Verbal Scaled Performance Scaled 
Subtests Score SS Subtests Score SS 

Information 15 15 Picture Completion 10 10 
Digital Span 14 15 Picture Arrangement 17 17 

Vocabulary 16 16 Block Design 13 13 

Arithmetic 11 i Object Assembly 13 13 

Comprehension 14 14 Digital Symbol 7 7 

Similarities 14 14 

At my request, Dr. Flynn administered a series of neuropsychological tests on 

4/20199. A Raven Standard Matrices (a highly spatially-loaded IQ test) yielded a 

valid score of 82. WAIS-III scores were: 

2Dr. Hoffman erroneously reported these results to be within normal limits. However, Trails A was 
positive, according to norms that had just become available in 1991 (Heaton, 1991), with scores of:. TA=37" 
(SS=7, t=38), & TB=71" (SS=9, t=-48). 

3These were non'ned according to Russell (1988). Although Figure Memory is within normal limits, 
Verbal Memory, both Immediate and Delayed, are in the Severe range. The 71% Retained score is in the 
Mild to Moderate range. 

4Dr. Hoffman presumably mistakenly reports this test as WISC-R. All t-scores are within normal 
limits. 
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WAIS-III Scores: 

IQ Score 

Verbal IQ: 117 

Performance IQ: 100 

Full Scale IQ: 110 

Verbal Age Performance Age 
Information 15 Picture Completion 10 

Digital Span 9 Picture Arrangement 8 

Vocabulary 14 Block Design 13 

Arithmetic 11 Object Assembly 10 

Comprehension 13 Digital Symbol 7 

MR 13 

9. The Memory Assessment Scale profile • yielded a Global Memory Scale 

standard score of 114, significantly lower than the 1991 IQ scores. 6 The Visual 

Memory score (126) is significantly higher than both Verbal Memory (96) and Short 

Term Memory (100). The low Verbal Memory score is primarily due to difficulty with 

Immediate Memory of paragraphs. While Delayed Verbal memory is unimpaired, 

there is a striking difference between Immediate and Delayed Visual Memory. 

10. Mr,.Stokley was administered a neurological exam by Dr. Michael S. 

Mayron in 1.992. Based upon his review of the documented medical history and 

hospital record, as well as his physical examination of Mr. Stokley, Dr. Mayron 

testified that Mr. Stokley suffered a severe injury to the left side of his brain which 

•Using age and education norms. 

STechnical note: The GMS cannot be compared to WAIS-III scores. 
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caused permanent moderate to severe brain damage. Dr. Mayron's testimony was 

limited in clarifying the behavior and cognitive effects of this injury due to the lack of 

neuropsychological testing. 

TEST RESULTS 

1 1. In addition to the testing done at my request by Dr. Flynn (the Wechsler 

Adult Intelligence Scale [WAIS-III], Raven Standard Matrices [RSM], and Memory 

Assessment Scale [MAS]), administered the Luria-Nebraska Neuropsychological 

Battery (LNNB) and the Test of Malingered Memory (TOMM). These tests are 

designed to assess brain-behavior functioning and identify specific areas of the brain 

where organic damage has been sustained. 

12. The Luria-Nebraska Neuropsychological Battery profile is valid and 

positive for serious brain damage, and clearly demonstrates the results of the coup 

to the left hemisphere of the brain and contracoup to the right hemisphere. A third 

pattern of LNNB scores demonstrates damage to the frontal lobe portion of the brain. 

These frontal deficits primarily appear, in change of set, sequencing, and 

concentration tasks, which produce confusion and perseveration. The rest of the left 

hemisphere is intact, with speech, academics and abstraction unimpaired. Two of 

Mr. Stokley's right fingers are sensitive only to gross pressure. He also reports his 

leg and foot have areas that are dead to touch. The pattern of bilateral damage is 
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consistent with the Raven and MAS scores] 

13. In any testing of this kind it is important to address possible malingering. 

The TOMM and the RSM were both negative for malingering. 8 Mr. Stokley took the 

tests very seriously, applying himself to the tasks at hand and making every effor• 

to do well. His performance was consistent with the history and testing, further ruling 

out malingering. 

14. The types of neurological trauma described above, particularly the 

repeated head trauma, were more than capable of producing the types of permanent 

organic impairments as evidenced during the neuropsychological testing. The 

psychological and medical literature is replete with studies which demonstrate that 

repeated traumas of this nature will produce permanent brain impairments like those 

seen in Mr. Stokley. 

EFFECTS OF TRAUMATIC FRONTAL LOBE BRAIN INJURY 

15. The records documenting Mr. Stokley's symptomology over the decades 

strongly suggest that his disabilities are both organic and psychiatric: comment 

ZThe test results include normal IQ scores: Such IQ tests cannot be used to rule out brain_iniurv. 
Many brain injury survivors maintain an IQ near their pre-morbid levels. This is because IQ tests lack the 
comprehensive cross-section of brain function tasks needed to demonstrate Mr. Stokley's brain injuries. 
Furthermore, we lack evidence of his IQ test results pdor to his suffering the traumatic head and toxic 
injuries, although Mr. Stokley's 1964 school records reflect a 95 percentile ranking on his cumulative 
standard test scores. Were Mr. Stokley's IQ scores significantly higher pdor to his injuries, his current test 
scores might demonstrate brain injury, but they are lacking and accordingly no reliable conclusion can be 
drawn from the existing IQ test scores. 

SThe TOMM was given at the beginning of the battery, giving it 98% accuracy. The LNNB 
malingering form01a's as heavy weighting of left hemisphere tactile stdp items produced a false positive. 
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here primarily on the organic deficits. It is my understanding that Dr. Flynn is 

continuing to evaluate Mr. Stokley and that he will integrate my findings in order to 

fully express an opinion with respect to how Mr. Stokley's organic and psychiatric 

impairments together affected his behavior at the time of the offense. My ultirnate 

opinions in this case therefore await completion of Dr. Flynn's evaluation and 

findings. 

16. However, can say several definitive things aboutthe nature of Mr. 

Stokley's brain injuries and how such injuries have been documented to affect 

human judgment and behavior. Numerous psychological studies confirm that frontal 

lobe brain deficits, such as those evident in Mr. Stokley, are and have long been 

associated with impulsivity, impaired judgment, disinhibition, and sometimes 

uncontrollable outbursts of aggression or rage grossly out of proportion to any 

precipitating psycho-social stressor? 

17. Mr. Stokley's pro-offense behavior is all consistent with the organic 

deficits evident from my examination of Mr. Stokley. This behavior includes: sudden 

De.g., Pincus, J. (1993). Neurologist's role in understanding violence. Archives of Neurolo.qy, 50 (8), 
867-871. 

_Heindchs, R.W. (1989). Frontal cerebral lesions and violent incidents in chronic neuropsychiatric 
patients. Bi.o!o.clical Psychiatry, 25, 174-178. 

_Kandel, E., & Freed, D. (1989). Frontal-lobe dysfunction and antisocial behavior, a review. Journal 
of Clinical Psycholo.q.¥, 45, 404-413. 

_Bryant, E.T., Scott, M.L., Golden, C.J., & Tori, C.D. (1984). Neuropsychological deficits, learning 
disability, and violentbehavior. Journal of Counselinq and Clinical Psycholo.qy, 52, 323-324. 

_Rosenbaum, A., & Hoge, S.K. {1989). Head injury and madtal aggression. American Journal of 
Psychiatry, 146, 1048-1051. 

Rosenbaum, A., Hoge, S.K., Adelman, S.A., Wamken, W.J., Fletcher, K.E., & Kane, R..L. (1994). 
Head injury in partner-abusive men. Journal of Consultinq and Clinical Psycholoqy, 62 (6), 1187-1193. 
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aggressive outbursts described by his ex-spouses; affective instability; abuse of 

alcohol; poor social judgment; and his self-described problem controlling violent 

impulses. These behavior patterns are confirmed in records that date back to 1978, 

and continue thereafter. 

18. Clearly, these frontal lobe deficits have resulted in character traits of 

organic origin which cause Mr. Stokley to act reflexively rather than reflectively. 

Such deficits negate the mental state of premeditation and deliberation necessary 

to prove the elements of first degree murder. Further, such deficits can swiftly 

diminish mental capacity, significantly impairing a person's ability to appreciate the 

wrongfulness of their conduct or to conform their conduct to the requirements of the 

law, as defined in A.R.S. § 13-703(G)(1). It is my opinion, based upon the brain 

dysfunction alone (even without consideration of Mr. Stokley's other psychiatric 

impairments) that at the time of the offense, he acted without premeditation, and was 

significantly impaired in his ability to appreciate the wrongfulness of his conduct or 

to conform his conduct to the requirements of the law. The facts specific to the 

offense reflect that Mr. Stokley had no expressed interest in sexually molesting 

children on the night of the offense or otherwise; his sole motivation, as explained 

by both Mr. Stokley and his co-defendant was to take a bath in a water tank located 

in a remote rural area. The circumstances giving rise to the offense mirror the type 

of unplanned, over-reactive and highly explosive episodes associated with Mr. 

Stokley's frontal lobe damage. 
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t 9. Finally, it is my opinion, that a full understanding of Mr. Stokley's brain 

injuries is critical to an accurate and reliable understanding of why and how Mr. 

St•kley became involved in the Instant offenses, and is critical to the present.at[on 

of-factors that weigh into mitigating the =entence. 

declare that the above is true and correct to the best of my knowledge and 

that this Declaration was executed this • day of January, 2000. 

Dr. R.K. McKinzey "" 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 
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) 
) 
) 
) 

vs. ) No. CR9l-00284A 
) 

RICHARD DALE STOKLEY, ) Pre-sentence Hearing 
) 
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) 
) " -------------------------

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

APPEARANCES: Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEY 
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Mr. Robert Arentz 
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Mr. Jeffrey Siirtola 
DEPUTY PUBL1C DEFENDER 
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Be it remember that on the 17th day of June, 

1992, the above-entitled" matter came on for hearing 

before The Honorable Matthew W. Borowiec, Judge of 

the Superior Court, Division I. 
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I do not have documentation at 

my fingertips to answer you a definite yes or 

no. However, based on my experience, which does 

include reading of neurological textbooks, specialty 

textbooks in head injury, and my practice experience, 

the answer is yes. 

You see both simultaneously. 

Q Okay. The tests that you did in 

terms of the examination that you have recorded 

64 

on the second page of your report, you have some 

objective -- you use a pin that you use, you use a 

little hammer you described to get some reflex action. 

A I use a big hammer. 

Q A big hammer. 

The other, the behavioral aspects 

is there an objective way to test those? 

A Oh -- objective -- humm -- it's 

difficult with the word "objective." 

Q When you take that big hammer 

and you tap somebody on the knee, you see their 

knee jerk. That's to me objective. We can see 

their knee jerk. 

A Right. 

Q 

changes? 

How do you assess behavioral 
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A Behavioral changes really is 

through observation of the patient in the exam 

room with you or by referral to a psychologist 

or a neuropsychologist, someone who is trained 

in doing testing of brain function, which includes 

behavior. 

Q Would it be -- in a case like this, 

the patient reports to you these behavioral changes? 

A No. These are observed by you, the 

examiner, and if you are the psychologist or 

neuropsychologist doing the testing, then the 

patient's responses to certain questions like the 

famous ink blot test. 

Q 

A 

The Rorschach? 

The Rorschach. That is one of many. 

The patient's response to that -- he may not know it, 

but he is giving you an insight into his behavior, 

his personality, his cognition. 

Q Did you do any of that? 

A No, I did not do any of that. 

That is not within the realm of my specialty 

other than to observe the patient's behavior and 

his response to me and to document that if I feel 

it's significant. 

Q Did you see anything in his behavior 
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during the course of the examination that would 

indicate that there were behavioral problems 

resulting from the parietal injury? 

A Not during my examination. 

Q And again, you weren't asked to 

do or refer him to somebody else to do the Rorschach 

or some other tests like that strictly for 

personality or behavioral aspects? 

A 

Q 

That's correct. 

Besides that, I notice that on 

II your report it's a diplomate of the American 

12 Board of Psychiatry and Neurology. 

13 Besides that Rorschach test, 

14 what other kinds of tests would you normally 

15 ask a psychiatrist or a testing psychologist 

16 to perform to make those behavioral determinations? 

17 A I would tell them to do the 

18 whole battery because since I trained in doing 

19 those tests, which was in my neurological 

20 internship, they have added a few more. 

21 I would ask certainly for an MMPI, 

22 which I believe you are familiar with, and a 

23 Halstead Reitan. Those las't two names are famous 

24 coming from Tucson and they are very well known 

25 for head injury. 
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RICHARD DALE STOKLEY ALTERNATIVE SENTENCING REPORT 

COMMITTING OFFENSES 

Because this case consisted of a jury trial and the Court heard all of the testimony, will 
only give a brief summary of the details of the case. All of the offenses for which Mr. 
Stokley was convicted occurred on the evening of July 8, 1991. On this evening the 
Cochise County Sheriff's Department was notified by the mothers of the two victims 
that they were missing. The offense occurred in Elfrida, Arizona where the two girls, 
both age thirteen, were camping out in a tent located near a local gas station. 
Witnesses informed the sheriff's deputies that the two victims had been seen talking to 
Mr. Brazeal at approximately 1:30 a.m. near the tent site. Shortly afterwards, the two 
girls left the tent to go to the bathroom. This was the last time they were seen alive. 
Earlier that evening the girls had been observed talking to Mr. Brazeal and Mr. Stokley. 
Witnesses described Mr. Brazeal as being "real drunk" and Mr. Stokley as a "little 
drunk". 

According to Mr. Brazeal, he and Mr. Stokley left the gas station with the two victims 
after the girls waved them down and asked to go riding with them. Mr. Brazeal knew 
one of the victim's because he had previously dated her sister. Mr. Brazeal has 
claimed that Mr. Stokley told him where to drive after they picked up the two girls. A 
short while later, per Mr. Brazeal's statement, Mr. Stokley left Mr. Brazeal in the front 
seat and the girls in the back seat of the car while he went to a nearby water tank to 
take a shower. When Mr. Stokley returned, he threw his clothes in the front seat of the 
car and he got in the back of the car with the girls and began harassing them by 
grabbing and touching them. Mr. Brazeal claims that then Mr. Stokley pulled out a 
knife and told him that he should keep his mouth shut or he would do to him what he 
was going to do to the girls. Mr. Brazeal also claims.that Mr. Stokley then took the 
keys to the car and stated that nobody was going anywhere after the girls asked to be 
taken home. Mr. Brazeal stated that Mr. Stokley began taking the girl's clothes off and 
that they were fighting back. He said that Mr. Stokley then struck the girls and stabbed 
one of the girls in the eye. He pulled the other girl out of the car and threw her on the 
hood of the car where he ripped off her clothing, had sex with her, and forced her to 
perform oral sex on him. According to Mr. Brazeal, Mr. Stokley then choked her, 
stabbed her in both of her eyes, and then threw her on the ground before attacking the 
second girl. Mr. Brazeal then stated that once he finished attacking and killing the 
second child, Mr. Stokley told him to get out of the car and help him dump the bodies in 
the mine shaft. 

Mr. Brazeal stated that while the two girls were being raped and murdered, he sat in 
the car and smoked a cigarette. He claimed that he was two scared to do anything to 
stop Mr. Stokley and that he did not have sex with either victim nor did he assault or kill 
either victim. Mr. Brazeal claims that after they had disposed of the bodies, Mr. Stokley 
made him drive north to Tucson and then Picacho Peak. He said they stopped in 
Picacho Peak and he left Mr. Stokley and drove to Chandler where he called first his 
sister and then his father. Meanwhile Mr. Stokley called a friend in Cochise County 
and asked to be picked up near Tucson because Mr. Brazeal had left him stranded. 
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RICHARD DALE STOKLEY ALTERNATIVE SENTENCING REPORT 

Mr. Stokley's version of the events differs greatly from that of Mr. Brazeal. Mr. Stokley 
admits his participation in the crimes, but stated that Mr. Brazeal was equally involved 
in the sexual molestation and murders. He stated that when he returned from his bath, 
Mr. Brazeal had already raped the victims and that it was Mr. Brazeal's idea to kill the 
victims because they were going to tell on him. Mr. Stokley stated that Mr. Brazeal 
grabbed one of the girls and he grabbed the other one and that they each killed the 
respective victims and then threw the bodies down the mine shaft. The police 
investigation Showed that there were prints of one of the victim's buttock on the hood of 
the car and a right hand and left finger prints were found on the sides of the buttock's 
print. The latent prints were found to belong to Mr. Brazeal not to Mr. Stokley. Once 
both Mr. Brazeal and Mr. Stokley were arrested, it was Mr. Stokley not Mr. Brazeal who 
helped law enforcement officers locate the bodies of the victims. Furthermore, a Hy[nosis Evaluation was completed on Mr. Stokley by Jerry R. Day, a licensed 
psychologist. (See attached report.) This evaluation indicates that Mr. Stokley is 
telling the truth regarding his and Mr. Brazeal's involvement in the current offenses. 

Mr. Stokley showed emotion when discussing his feelings about the murder. He stated 
that the murders were not premeditated. He stated that he did not understand why he 
became involved in it or how it happened. Although he remembered parts of that 
evening, there are still parts that are very cloudy in his memory. He also stated that the 
murders have been a cause of a great amount of torment for him and that he sincerely 
apologizes to the victim's families. 

PRIOR CRIMINAL HISTORY 

These offenses represent the first time that Mr. Stokley has beenconvicted of felony 
offenses. Although he has had a history of problems with the law, they primarily 
centered on his drinking and various domestic disputes. He has never before been 
convicted of felonies. 

SOCIAL HISTORY 

Mr. Stokley was born on September 9, 1952 in San Antonio, Texas. Mr. Stokley never 
knew his birth father and this bothered him for many years particularly during the time 
he was a teenager. He was delivered by his maternal grandmother at home. His 
mother married his stepfather, Mr. Stokley, when he was two years old. His stepfather 
was in the Air Force a the time, but after discharge worked as a television repairman. 
Mr. Stokley has a half-sister from his mother's marriage to Mr. Stokley senior. His 
mother subsequently divorced his stepfather when Mr. Stokley was approximately 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

vs. 

RICHARD DALE STOKLEY, 

Defendant. 

No. CR91-00284A 

Volume IX 

REPORTER'S TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 
Volume IX 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEYS 
For the State 

Mr. G. Philip Maxey 
DEPUTY LEGAL DEFENDER 
Mr. Robert Arentz 
Attorney at Law 
For the Defendant 

Be it remembered that on the 24th day of 

March, 1992, the above-entitled matter came on for 

hearing before The Honorable Matthew W. Borowiec, 

Judge of the Superior Court, Division I. 
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DNA bands that this dark heavy concentration 

of DNAis.undoubtedly the DNA matching Stokley. 

Q Now, if we could kind of summarize 

here as to the top two items here on this chart, 

which is state's exhibit 83. 

It's indicated you have matched 

Stokley with all five probes on both 200A and 

200B; is that correct? 

A That's correct. 

Q And that was a strong match with 

lots of DNA and very consistent? 

A That's correct. 

Q And then you also indicated there 

was a match for two probes for Brazeal with two 

of those samples also? 

A There were two very faint bands with 

two probes that matched Brazeal. 

Q Okay. Now, are your results then 

consistent with the results you would expect if 

that semen stain was a deposit made up primarily 

of Stokley's semen with a small trace of Randy 

Brazeal's semen? 

Are your results consistent with 

what you would expect if you tested a sample like 

that? 
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A 

Q 

if we could. 

Yes, they are. 

"Let's go on to the next items here 

And I believe your next autorad 

will assist us. That should be state's exhibit 78. 

A 78, correct. 

Q Now, again, on this, we are looking 

at in lanes basically 4, 5, and 6 from the left, 

we are looking at 9-15, which is the blood sample 

from Mandy Meyers, TI98A, which is the blood sample 

from Randy Brazeal, and T199A, which is the blood 

sample from Richard Stokley; is that correct? 

A That's correct. 

Q Okay. And can you tell us what we 

see in the next lanes over to the right? 

A Okay. The first lane to consider 

is this one marked 9-10AM. That's the male fraction 

from the vaginal swab from Mandy Meyers. 

Q That's the third item listed here 

on state's exhibit 83? 

A Yes. In that we see a number of 

bands not just one or two bands indicating 

we may have a mixture of DNA from more than one 

individual in this sample. 

•-And also in this particula•sample, 
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which matches Randy Brazeal. 

Q Again, are these results 

consistent with what you would expect if 

you had some cells from the victim, Mandy 

Meyers, some DNA from her, along with a large 

amount of DNA from-the semen of Stokley and 

a small amount of semen of Brazeal mixed together? 

Would you expect to find a result 

like you have gotten here in lane 9-10AM? 

A Yes. This result is consistent 

with seeing a combination of DNA from these 

three individuals. It doesn't mean it's not 

possible that there could be other three individuals 

in the words that in combination might have DNA 

like this, but it is consistent with these three 

individuals and would be an unlikely circumstance 

that any other three individuals just by chance 

could match all these bands in this situation. 

Q Would you like to go ahead and 

show us the next autorad, if you would. 

No wait there would you go 

ahead and put that back up. 

A Would you like me to talk about 

the other sample? 

Q That's right. We also •have 206F, 
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the vaginal swab there from Mandy Meyers, the 

9-10A, the male fraction. 

A Okay. This is another probing with 

MS]., the vaginal swab is this lane, male fraction, 

and again, we can see Meyers's DNA bands which 

are there and there, and we can see Stokley's 

bands, and you can see Brazeal's very faint lower 

band here that matches his lower band. The upper 

band would be because it's faint and so close 

to the victim's, it would be here if we could see 

it, but the larger band from the victim's DNA would 

cover it. 

So again, I could still conclude that 

this band pattern is consistent with a combination 

of DNA from all three of these individuals. 

Q With respect to the mixed stain from 

Brazeal's underwear, 206F, SSI 

A Yes. Again, we can see the DNA 

from Meyers, the bands that line up, and you can 

see Brazeal's lower band which is that one. 

His upper band again is very close 

to this large band from Meyers. I don't know if 

you can really distinguish it there projected on 

the screen. 
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is that correct? 

A That's correct. 

Q We have not shown those? 

A That's correct. 

Q Now, you have got 9-10A, the 

male fraction of the vaginal swab from Mandy 

Meyers. 

Can you tell us what your results 

are and why you have indicated them as such? 

A Okay. The results are with all 

five probes that the patterns I detected on the 

autorads were consistent with a combination of 

DNA from Meyers, Brazeal and Stokley. 

Q And that the bands' intensity 

indicated there was much greater quantity of 

DNA consistent with Stokley than with Brazeal? 

A The bands were more intense, those 

with Stok].ey's than the bands from Brazeal. 

Q And for 206F, SSI, that mixed semen 

and bloodstain came from the underwear of Brazeal? 

A Again, with all five probes, the 

band patterns detected were consistent with a 

combination of DNA from both Brazeal and Meyers. 

Q And there is another item here, 

206F• BS2• Which-i••-bloodsta•• from B•r•zeal • 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

VS. 

RICHARD DALE STOKLEY, 

Defendant. 

No. CR91-00284A 

Volume VIII 

REPORTER'S TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 
Volume VIII 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEYS 
For the State 

Mr. G. Philip Maxey 
DEPUTY LEGAL DEFENDER 
Mr. Robert Arentz 
Attorney at Law 
For the Defendant 

Be it remembered that on the 20•h day of 

March, 1992, the above-entitled matter came on for 

hearing before The Honorable Matthew W. Borowiec, 

Judge of the Superior Court, Div!s•q D I. 
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impressions from Mr. Brazeal in comparison to 

the latents you had previously lifted? 

A I took the latents and compared 

the individual points of identification in the 

latents to the inked fingerprints of both subjects, 

Mr. Brazeal and Mr. Stokley, and tried to come up 

with a match. 

Q Were you able to match anyof 

the latents prints you took from the hood of 

the car to Mr. Brazeal? 

A Yes, I was. 

Q Approximately how many were you 

able to identify? 

A Approximately 15 latents. 

Q Did you go through the same 

process with the inked impressions from Mr. Stokley? 

A Yes, I did. 

Q Were you able to match Mr. Stokley's 

palmprints or fingerprints to any of the latent 

lifts you had taken off of the hood of the car? 

A No, I wasn't. 

Q Do you have a recollection of 

where Mr. Brazeal's prints would have appeared 

in connection with state's exhibit 50? 

A Yes, I do. There were many 
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identifications to Mr. Brazeal. I matched his 

prints all around the vehicle on all sides and 

also specifically in areas right in here and right 

in here. 

Q Let me ask you if you take this 

grease pencil and circle the area, not around 

the hood, because that's pretty self-explanatory, 

but for the record, show where these other identifiable 

prints of Mr. Brazeal were. 

You have Circled two areas there. 

One is approximately in the lower half in the middle 

of the hood? 

A Yes. 

Q That would be the half closest 

to the windshield? 

A Yes. 

Q And in the upper portion of the 

exhibit, which would be the front portion of the 

hood, again another area where you identified these 

prints? 

A This area here was identified and 

also this area here, latents were identified. 

Q Latents, plural? 

A In this area, I believe there was 

more than one. In this area here, I believe there 
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Q Let's label this area as A, if 

you would, and let's talk about what prints you 

found of Mr. Brazeal there. 

Could you identify them for us 

as to which hand and which finger. 

A In this area right here, I was 

able to identify the left hand or fingers of 

Mr. Brizeal and they were also identified as 

such where they were pointing in this direction. 

Q Why don't you indicate with an 

arrow for us in the approximate area of the 

circle A which direction the fingers you identified 

would have been pointing. 

That was of the left hand? 

A Yes, left hand. 

Q Do you know let's identify 

the other area as B. 

A Okay. 

Q And you indicated earlier in 

your testimony you found several latents in 

that area? 

A 

Q 

Yes, I did. 

Will you tell us what hand you 

could identify those two from Mr. Brazeal? 
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A Yes. I identified the right hand 

or fingers to Mr. Brazeal in this area here in 

the direction which would be pointing this way. 

Q Why don't you indicate that. 

A In that general direction. 

Q Let me show you what has been 

marked now in evidence, I believe, state's 

exhibit 51 which you said is a blow-up. 

Could you show us the approximate 

area on that of A and B. 

A This area up here would be A. 

Q Circle that again and makr it with an A. 

Where is B? All right. 

Now, an identifiable area here, 

I guess, I should for purposes of what I am 

talking about, indicate on the diagram that area 

right there. Okay? 

A Okay. 

Q Did you examine that area? 

A Yes, I did. That whole darkened 

area is a result of my fingerprint powder. 

Q 

a finger? 

A 

Q 

I assume that's much larger than 

Yes, it is. 

After you developed that, did 
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you attempt to lift that off of there? I 

don't see any of those squares. 

A No. I did not. 

I left it there and photographed it. 

Q After you observed this, did 

you have in your mind an opinion as to what 

you were looking at there? 

A Yes, I did. 

Q What was that? 

A In my opinion, I thought it 

was a human buttocks print. 

Q Can you tell us why you were 

of that opinion? 

A Generally because of the shape 

of it. Also within the area itself, you could 

see pore structure which makes me believe it was 

a skin contact. 

Also after I processed this print 

at the lab, I attempted to place other buttocks 

prints on it and to process it and see if I 

could come up with similar results, which I did. 

Q You actually had some people 

A I had some unwilling volunteers." 

Q You then developed it? 

A Yes. 
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A Yes. 

Q The one on the right is the 

stabbing that was actually very severe? 

A Yes. 

Q When we look at the stabbing 

injury to Mandy Meyers, that injury likely 

occurred when someone was either unconscious 

or dead? 

A Yes. 

Q And for that reason or 

the reason for that is that it's very difficult 

for someone to put an object, especially a sharp 

object, into someone's eyes without a natural 

reaction, blinking or moving.• 

A Yes. 

Q And these were a 
straight-in 

stab? 

A Yes. 

Q Then we would say if she was 

unconscious during this time, that she would 

not have known the injury or that injury was 

occurring? 

A 

Q 

That's possible. 

Now, the injury applied to the 

neck itself not only was the pattern of an 
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object different, but there was more force 

applied and more pressure applied that caused 

more extensive injuries? 

A Yes. 

Q If you were to look at that along 

with the patterns established with the cut marks 

and the pattern established with the objects, 

could you say those injuries could have been 

caused by two different assailants? 

A That's possible. 

Q There may be a different methodology 

used by the assailants, different strengths, 

different pressure put on each girl; is that right? 

A Yes. 

Q Because of the nature of your 

profession, you really have to recreate from 

nothing more than especially in this kind of 

case than your scientific expertise and your 

experience; is that right? 

A Yes. 

Q All you could tell this jury 

is that there is a possibility that there are 

two assailants based on two different patterns; 

is that right? 

A It's possible. / 
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A 

Thank you. 

Yes, 

Please return to your seat. 

Where you have marked those "X's" 

could you tell us which person was closer to the 

driver's side door? 

Was it Mandy or Mary? 

A I don't remember. 

Q Okay. Do you recall any kind of 

conversation going on? 

There was a conversation, but I A 

didn't hear. 

Q Can you tell us who the conversation 

was going on between? 

A Randy and both of the girls. 

Q All right. Do you. have any idea what 

time this would have been? 

A A little bit after dark. 

Q Now, earlier, you filled out a 

statement to law enforcement officers. 

Do you recall making a statement? 

A Yes. 

Q You had a time in that statement. 

Do you remember what time you wrote 

in there? 
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A Outside of town. 

Q Were you there in Elfrida back in 

July of 19917 

A Yes, I was. 

Q Did you attend a Fourth of July 

celebration that occurred in the town? 

A Yes, I did. 

Q Were you at the at the site 

of that. celebration on the evening of Sunday, 

the 7th of July? 

A Yes, I was. 

Q What were you doing there 

at the celebration that night? 

A Having fun. 

Did you have any plans for the Q 

evening? 

A 

Q 

No, I didn't. 

Did you ultimately become involved 

in a campout and sleep-over at the site of the 

festivities? 

A Yes, I did. 

Q Were there some other kids 

about your age or younger than you that were 

there also? 

A Yes. 
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Q 

A 

and sister. 

Q 

A 

A 

Q 

A 

A 

Q 

A 

Q 

Mary Snyder? 

A 

Q 

A 

Q 

Meye r s ? 

Can you name those people for us? 

Violet, Cory, Ali, Violet's brother, 

Violet James? 

Yes. 

Would Cory be Cory Rutherford? 

Yes. 

Would Ali be Ali Pace? 

Yes. 

Was Mary Snyder there? 

Yes. 

How about Mandy Meyers? 

Yes. 

Did you know Mandy Meyers and 

ER- 1945.29 

A Same, a year. 

Q Now, during that evening 

well, ultimately, where did you end up sleeping 

that evening? 

A In the teepee. 

Yes, I did. 

How long had you known Mary Snyder? 

About a year. 

And how long had you known Mandy 
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A Yes. 

What did he tell you? 

Not to be throwing rocks because 

they might hit little kids. 

Q Is that the only time you talked 

with Stokley? 

A Yes. 

Q Did you ever talk with Randy Brazeal? 

A Yes. 

Q At some point in time were the 

boys separated from the girls for sleeping 

arrangements ? 

A Yes. 

Q Were you a part of that? 

A No. 

Q Where were you at at that time? 

A I was in the teepee. 

Q You were already laying down? 

A Yes. 

Q So you didn't see what happened 

during that separation of the boys from the girls? 

A No. 

Q Did anyone come into the teepee 

while you were there Randy Brazeal or Richard 

Stokley? 
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A 

that was? 

A 

Q 

A 

Q 

Randy did. 

And do you have any idea what time 

No. 

Was it early or late in the evening? 

He was talking about the vagina 

of a woman, Randy was. 

Q Was that the term he used? 

A No. 

Q What term did he use? 

A Pussy. 

Q Do you recall what type of 

statements he was 
making? 

A He was asking our age and name 

and he was saying: I like pussy. Don't be 

scared to like it. 

Q Who was present at that time, 

other than yourself and Randy Brazeal? 

A It was Mindy, Cory, Ali 

ER 1945.31 
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the teepee? 

A 

had been separated from the girls? 

It was after. 

What happened when he came into 

It was late. 

Was it before or after the boys 
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who was left there in the tent? 

Violet, Mary and. Mandy. 

You went to the teepee then; is 

A 

that right? 

A 

Q 

Yes. 

Did you have any more conversation 

with Randy that evening? 

A Yes. 

Q What was that? 

A He asked us our age and then he said 

that he liked pussy. 

Q Where did that happen? 

A In the teepee. 

Q That was after you had been 

moved from the tent? 

A Yes. 

Q Did you have any conversation with 

Richard Stokley during that period of time? 

A No. 

Q Did you have any conversation 

with him prior to on that evening prior to 

your moving from the tent to the teepee? 

A No. 

Q How was Randy Brazeal acting when you 

like when he talked to you that evening? 
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A 

the car. 

What kind of car did he pull up in? 

I don't remember. It was after dark. 

What did he do when he got there? 

Well at first, he just stayed in 

And then after a while, he got out, 

started talking to J.R. and Stokley. 

Q Where were they talking at? 

At the tables. 

What were they doing? Were they 

doing any drinking? 

A Randy Brazeal I saw he had some 

kind of alcohol. I don't remember what it was. 

Q How about Richard Stokley? Was he 

drinking? 

A I don't recall. 

Q Were either of them acting 

unusual or at that time? 

A Well, Randy Brazeal was saying 
something to my cousin. And after we had changed 

tents to go to sleep in, Randy came in there and 

started talking real explicit about things. 

Q What did he say? 

A He was saying how he liked pussy, 

stuff like that. I couldn't understand a lot 

of his words because he was drunk. 
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Q Did you ever see Mary or Mandy leave 

the area where they were eating watermelon and 

go off to talk to one of those individuals? 

A I take that back. Randy was in the 

car at the time because I remember Mandy and Mary 

went to talk to them at the car. 

Q were you in a position you could hear 

anything going on? 

A No. 

Q Can you describe for me how long 

the conversation might have been? 

A It was only for about a minute or two. 

Q Who did it seem to be between? 

A It seemed between Mandy and Randy. 

MR. MAXEY: Thank you. Nothing further. 

THE COURT: Redirect? 

MR. ROLL: No further questions, Your Honor. 

THE COURT: Mr. Pace, you may step down. 

You are excused. You are free to go. 

Counsel, we are close to the recess. 

Let's recess for ten minutes. 

The admonitions previously given 

still apply, ladies and gentlemen. 

(Recess taken.) 
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Q Do you know who that was? 

Randy. 

How do you know it was Randy? 

Because Mary told me, because I 

Q 

A 

older sister. 

Q 

A 

Q 

A 

Q 

didn't know who it was. 

Did Mary know Randy? 

Yeah. 

Did Mandy know Randy? 

Yes. 

Do you know how Mandy knew Randy? 

Yes. 

How was that? 

Randy had gone out with Mandy's 

What is her name? 

Nikki. 

Nikki Meyers? 

Yes. 

What kind what happened when he 

came to the tent? 

A 

he left. 

Q 

A 

He was talking to them and then 

Did he come inside the tent? 

No. 

How did he talk to them? 

ER- 1945.35 

A-169



84 

6 

7 

8 

9 

i0 

il 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

door. 

Q 

A 

A 

A 

being said? 

A 

He stuck his head under the tent 

And who talked with him? 

Mandy and Mary. 

Did you talk to him? 

No. 

Do you know what was said? 

No. 

Could you understand what was 

No. 

How long between that conversation 

was it before Mandy and Mary decided to go to the 

restroom? 

A 

Q 

A 

Maybe about an hour. 

Quite some time? 

Yes. 

Was there any particular topic 

of conversation between the three of you from 

that time when he talked to them until the time 

they went to the restrooM? 

A I would rather not say. 

Do you consider it personal? 

Yes. 

Who was involved in that conversation? 
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A 

that time? 

A 

Q 

A Mandy, Mary and I. 

Q Were you talking about boys, 

things like that? 

Was any particular boy's name 

mentioned in that conversation? 

A No. 

Q Anything else other than that type 

of conversation? 

A No. 

Q Now, you stated that when they 

indicated they were going to the restroom, did 

they tell you anything other than they were going 

to go to the restroom? 

No. 

Were you already laying down at 

Yes. 

How long was it before you dozed off? 

You said you went to sleep? 

A 

A 

they had not returned? 

A No. 

ER- 1945.37 
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How long did that take? 

About ten minutes. 

And before you went to sleep, 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

RICHARD DALE STOKLEY, 

Defendant. 

No. CRgl-00284(A) 

Volume VI 

REPORTER'S TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEYS 
For the State 

Mr. Philip Maxey 
LEGAL DEFENDER 
Mr. Robert Arentz 
Attorney at Law 
For the Defendant 

Be it remembered that on the 18th day of March, 

1992, the above-entitled matter came on for hearing 

before The Honorable Matthew Wo Borowiec, Judge of 

the Superior Court, Division I. 
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And a little past there, we would be turning up a 

little trail towards the mine. 

Q Did you drive toward the area of 

the mine shaft? 

A He warned me I would have to look out 

for cows. They would come out and hit you. And 

the mine was located by a water tank that was up there. 

And as I continued on, I saw the cows. 

I saw the water tank and drive through the cattle 

pens up toward the mine. 

Q Did he describe that area before 

you went into it? 

A Yes, he did. 

Q Was his description accurate? 

A Yes, it was. 

Q Once you got to the area of the 

mine shaft, did you have any communications with 

Richard Stokley? 

A Once I drove through the pens, I 

could see that the mine shaft to the left was 

covered with material. 

As we I started going by there to 

make sure I had plenty of room for everyone to get out. 

He told me: Stop. It's right there 

onto our left. Noticing left, I stopped. That's 
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hundred yards past that when this conversation was 

taking place, as we were driving. 

I stopped, got out of the car and 

informed Detective Rothrock that is where he'd 

pointed out they were burned. 

Q Did you then, all of you, continue 

on to the site of the mine shaft? 

A Yes, we did then. 

Q After they were done at the mine 

shaft, you transported Richard Stokley back to the 

site where the clothes were burned? 

A Yes, we did. 

Q Had he described the layout of 

that area prior to your driving up into it? 

A Yes. The conversation led again 

to exactly where they would be so I wouldn't run 

into the fire or whatever to destroy anything that 

was there. 

And he'd described the ring of rocks 

and basically exact location. As we pulled up, as 

we did, he pointed out, that was the ring of rocks 

around the fire. 

Q Would it be fair to say he was 

being cooperative in giving you these directions? 

A He was very cooperative. 
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Q 

mine shaft? 

A 

Q 

After that we called out members 

of the Cochise County Search and Rescue team which 

came to the scene. And at that time they have 

people trained in this. They did descend into the 

hole and they did, once they got down to the water, 

they did find one body. 

Q Do you have any recollection of 

the approximate time that that happened? 

A If I had to say, it would be 

somewhere around 5:00 or 6:00 o'clock late in 

the evening getting to be late in the evening. 

Was that body recovered from that 

A 

other names. 

Yes, it was. 

Was that body identified as the body 

of Mandy Ruth Marie Meyers? 

As Mandy Meyers. I don't know the 

Okay. 

of Mandy Meyers? 

A That's correct. 

Q After that, what happened to that 

body? 

It was identified as the body 

A It was transported by the ambulance 

out of Douglas to the mortuary in Sierra Vista 
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was close to midnight or somewhere thereabouts 

when they arrived at the scene. 

Q And what type of activity did they 

undertake to locate the last body? 

A Well, there was about two or three 

hours there of preparation to go down into this 

briefings, making sure all their equipment was 

working, getting everything set out exactly to where 

they wanted it. 

When they finally did go down, it was 

about 3:00 o'clock in the morning, I would think, when 

they finally got down. They had a diver who was 

going under; another diver which would be a backup 

diver, to go down to the edge of the water but would 

not go under; and a third diver on top as a backup for 

anything happening with these two. 

They went down, stayed about 15 minutes, 

and came up, and had not located the body. Then after 

a short rest, they went back down. And at 3:29 in the 

morning, the signal was sent up that they had found 

the other body. 

Q 

shaft? 

A 

Was that body removed from the mine 

Yes, it was removed. It came up 
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about 4:25 in the morning. 

Q Was that body identified as the 

body of Mary Rayleene Snyder? 

A Yes, it was. 

Q And what happened to her body? 

A Her body was also transported to 

the medical examiner's office, the morgue, in 

Sierra Vista by the ambulance service out of Douglas. 

Q Did you examine those bodies for 

injuries at the time? 

A Basically, a visual examination 

of both bodies. 

Q With respect to the firs t body 

that of Mandy Meyers did you observe any obvious 

injuries? 

A There was scrapes. And one of 

the legs seemed to be very distorted, like it 

was broken. There was scrapes on it. 

Basically, what I was looking for 

because Dr. Flores also came to the scene the 

medical examiner I was looking for stab wounds. 

Okay? 

I had not been told where they 

were stabbed at but that they had been stabbed. 

And I was looking for a stab wound. And I did not 
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JAMES M. ROBINSON, 

called as a witness by the state, having been first 

duly sworn, testified on his oath, as follows: 

DIRECT EXAMINATION 

BY MR. FESTA: 

Q Thank you. 

full name, please. 

A 

Would you state your 

A 

Adobe. 

Q 

A 

Q 

James Robinson. 

Mr. Robinson, where do you live? 

At the present, outside of Double 

Here in Cochise County? 

Yes, it is. 

Were you present in Elfrida on the 

weekend of the Fourth of July of 1991? 

A Yes, I was. 

Q Could you briefly tell us what 

you were doing in Elfrida on that weekend? 

A There was a celebration of sorts 

behind the Best Yet service station and I was 

putting on some stunt shoes and gunfight shows 

as a stunt man. 

Q Is that something you have done in the past 
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A Yes. I have been a professional 

stunt man since 1954. 

Q Were you staying in Elfrida? 

A We were camping behind the Best 

Yet service station during the celebration. 

Q Are you familiar with an individual 

by the name of Richard Dale Stokley? 

A Yes, I am. 

Q How long have you known Mr. Stokley? 

A Since 1984. 

Q Do you see Mr. Stokley present 

in the courtroom today? 

A Yes, sir. 

Q Would you point him out and 

describe his clothing for us. 

A Right there. He's got on kind of a 

brownish/maroonish sports jacket with a tie. 

Q With the other two gentlemen on 

each side of him? 

A Yes. 

MR. FESTA: May the record reflect the 

wihness has identified the defendant, Your Honor? 

THE COURT: Yes. 

Q (By Mr. Festa): How did you meet 

Mr. Stokley? 
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A We were doing some stunt instruction 

around Tombstone at the Triangle T Ranch outside of 

Benson, Arizona. 

Q You met him in connection with 

doing stunts? 

A Yes. 

Q was he present in Elfrida on that 

Fourth of July weekend, 1991? 

A Yes. We were working together 

doing stunt'shows. 

Q Previously, what did those stunt 

shows involve? 

A Western comedy, 1880's comedy, 

gunfights, mock hangings and a lot of water fights 

just fun for everybody. 

Q Would you describe for us how 

Mr. Stokley appeared on the weekend of the Fourth 

of July of 1991. 

A 

A 

the 1880's. 

Q 

How he appeared? 

Yes. 

You mean his clothing or what, sir? 

Clothing. 

He was dressed old west style in 

You see him in the courtroom? 
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A Yes. 

Q How is his appearance different 

than that? 

A A beard, longer hair. He may have 

been a little heavier at that time. He has lost 

some weight. 

Q I would like to direct your attention 

to the evening of the 7th of July at approximately 

10:00. 

You indicated you had been staying 

there by the Best Yet service station. 

Yes. 

Did you stay there on the evening of 

A 

Q 

the 7th? 

A 

Q 

A 

Yes. 

Quickly describe where were you staying. 

VisionQuest loaned a teepee to the 

celebration and I was camping in the teepee. 

Q Were there other accomodations by 

the Best Yet service station; in other words, were 

there other tents, other people staying around there? 

A Yes. There was other tents there. 

Q How many other ones, do you recall? 

A There was some kind of a structure, 

part tent, and there was another tent, and overhangs 
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where people had some kind of booth set up for a 

swap meet type deal. 

Q And Mr. Stokley had he 

stayed in that teepee with you? 

A Yes, he did. 

Q Was he present in the late evening 

hours of the 7th of July? 

A Yes, he was. 

Q Where did you see him? 

A We finished the shows that day, 

and I think we had a couple of cold beers and 

he was wanting to clean up. He borrowed some 

soap and a towel from me to go clean up. 

Q Approximately what time would you 

say that was in the evening? 

A When he borrowed the items? 

It was somewhere around 9:30, i0:00, somewhere. 

I can't remember exactly. 

Q Did you in fact kind of become 

a chaperone for some younger people that were 

also staying in the teepee, in the tents you have 

described? 

A 

Q 

A 

Just for four of the younger people. 

Tell us how that came about. 

One teenage girl I can't remember 
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her last name her first name, I think, is 

Violet asked if I would go across the street, 

meet her parents, because the four of them 

she and three younger ones two brothers and 

another younger sister with her they was 

wanting to camp out. And they needed permission 

to make sure there was an older person with them 

asked me to go across the street to meet her parents 

to show there was an older person with them. 

Did you do that? 

Yes. 

You agreed to be the older 

Q 

person? 

A 

Q 

Yes. 

Did it come that other people 

also decided to camp out? 

A I didn't know where they had 

permission from. It seemed out of them four 

kids, there was a whole passel of them. 

Q Did there come a time in that 

evening where you had to try to physically 

separate the young people by sex, basically; 

in other words, girls and boys to calm them 

down, get them to go to bed? 

A Yes, sir. There was. 
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young girls to start. Then they kept raising a 

little bit of chaos, yeah. I took them out of the 

tent, told them to bed down with the little kids. 

Q Mr. Stokley helped you with that? 

A Yes, he did. 

Q Do you recall a time when a new 

model Ford sedan came to the area that you were in? 

A Yes, I do. 

Q And can you tell us approximately 

what time that would have been? 

A Right around i0:00, I think, maybe 

a few minutes before. It could have been a few 

minutes after. I can't remember exactly. 

Was the defendant there when that Q 

car came? 

A 

Q 

Yes. 

What happened after that car arrived? 

Did Mr. Stokley go over to the vehicle? 

A Yes. He went over to the vehicle 

and got in the vehicle and sat with the person inside 

for a considerable length of time. 

Q Did there come a time when you 

observed Mr. Stokley and the other person outside 

that vehicle? 

A After awhile they got outside of 
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the car, in front of the grill. They were 

carrying on a conversation, doing a little drinking. 

Q You saw them drinking alcohol? 

A Yes. I can't remember whether 

Stokley hollered at me to come over and join 

them or if I walked over and started talking. 

I can't remember exactly, but £ know I did join 

them. I had a beer or two with them at that time. 

Q Was it dark enough that the car had 

its lights on? 

A Yes. 

Q Did it honk? 

A I can't remember that. It pulled 

in and the engine turned off. 

Q How much time elapsed before Mr. 

Stokley went over to the vehicle? 

A Probably one minute at the most. 

Q When you went over to the vehicle 

to have the drink with Mr. Stokley and the driver, 

were you introduced to the driver at that time? 

A 

A 

A 

Yes. 

Who introduced you? 

Mr. Stokley introduced me to him. 

Would you describe that person. 

He was young, 19 or 20 years old, 
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tall, about 6', maybe a little less. 

Q And the vehicle? 

A It was a new model Ford. 

Q What was the color? 

A It was a light color. I couldn't 

tell exactly what color. I knew it was white or 

real pale blue. 

Q And Mr. Stokley introduced you 

to this person as whom? 

Who did he say he was introducing 

you to? 

A He introduced him as Randy Brazeal 

and said he was the son of the new owner of the 

Longhorn Saloon and Restaurant. I didn't know who 

that was. I hadn't been around there for a long time. 

Q You had a drink with the defendant 

and Mr. Brazeal? 

A Yes, I did. 

Q And how long did you stay there? 

A We stood and talked for somewhere 

between half hour to an hour. 

Q Just to put it in context, did the 

separation of the boys and girls take place after 

the car pulled up,. after Mr. Stokley had gotten 

out, or did it take place before that? 
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A The separation took place before 

the car pulled up, I believe. 

Q Now, what were the what were 

you drinking? 

A I had a sip or two of whiskey with 

them and a couple of beers with them. 

Q Was Mr. Stokley also drinking? 

A Yes. 

Q What was he drinking? 

A Same thing. 

Q How about the person introduced 

to you as Randy Brazeal? 

A He was drinking the same thing. 

Q Did there come a time when you left 

the car, left Mr. Brazeal and Mr. Stokley there? 

A They left after a little while, 

and I tried I figured, well, I would lay down, 

get some rest. I think I had been laid down one, 

two minutes when some kids came, wanted a knife to 

cut up a watermelon. I cut up the watermelon. 

They came back as I was finishing up the watermelon. 

Q 

car? 

A 

Q 

Brazeal and Stokley got into the 

Yes. 

They returned again? 
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A Yes, I believe he did. 

Q And do you recall that being 

Mr. Brazeal or Mr. Stokley? 

A That was Brazeal who asked. 

Q Were you able to tell him who 

they were? 

A Just first names. That's all 

I knew them was first name basis. 

Q After you told Mr. Brazeal who 

was in the tent, do you recall him making any 

comment to you and Mr. Stokley at that time? 

A Yes something about one of the 

little girls running around town screwing everybody 

in town. 

Q Were you aware of the ages of these 

girls at the time? 

Yes. 

Did you make any response to 

A 

Mr. Brazeal? 

A Yes. I think something like: 

That's awful young to be doing something like that. 

That's kind of hard to believe. 

Q Do you recall at some point in 

time going over at the request of one of the girls 

and taking glasses and a pair of tennis shoes? 
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A Yes. One of the girls I heard 

some commotion in the tent, and I think Stokley 

went over with me at that time to make them settle 

down. And one of the girls wanted her glasses. She 

was afraid she would roll over them in her sleep. 

I took them and her tennis shoes, put them on the 

picnic table in front of the tent. 

Q Mr. Stokley was with you? 

A Yes. He was aware of that. 

Q After the conversations you have 

related to us with Mr. Brazeal, did there come a 

time when you observed Mr. Brazeal in the tent 

occupied by the three girls? 

A Mr. Stokley and I was standing in 

front of the car talking, and Brazeal said he was 

going to go for a walk around the block, and Stokley 

and I were standing there talking about horses and 

stunts or something, and I looked up, seen a flashlight 

flashing inside the girls' tent. The light flashed 

on Brazeal's face and I hollered at him to "get the 

hell out of the tent." 

Q Did he get out? 

Yes. 

Did he come back over to the car? 

He came back over and then he wanted 
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to check the other kids out in the teepee. And 

I followed him over to the teepee and grabbed him 

by the belt and Stokley was with me at that time and 

we did pull Brazeal back out of the teepee. 

Q He went over to the tent the 

teepee, which was occupied by the boys? 

A Yes, the boys and the other little 

bitty kids. 

Q Did you ever when he was in the 

tent, did you hear him say anything to any of the 

people in the tent, the three girls in the tent? 

A No. I couldn't hear any of the 

conversation. 

Q How about in the teepee, did you 

ever hear any conversation there? 

A No, I stopped him just inside 

the flap of the teepee. 

Q Did this take place after you 

had laid down and gotten back up to cut the 

watermelon, after Mr. Stokley and Mr. Brazeal had 

left and come back in the car? 

A Yes. They'd left, come back and 

that's when that incident happened, after they came 

back. 

Q You have indicated previously in 
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A 

Q 

intoxicated? 

A 

Q 

I believe I can determine. 

In your opinion, Brazeal was 

Yes, 

You say that was it after 

the time that you were talking to Brazeal and 

Richard Stokley that Brazeal and Stokley drove 

away and then drove back; is that right? 

A Yes. 

Q How long were they gone? 

A I never even thought about it 

probably 20, 30 minutes. 

Q What time would you say we are at 

at this point when they came back? 

A I think it was in the i0:00 o'clock 

hour, somewhere in there. I can't remember exactly. 

Q You saw them drinking when they 

came back; isn't that true? 

Yes. 

At this time, they were drinking 

A 

whiskey? 

A 

Q 

A 

They were drinking whiskey before. 

Along with the beer earlier? 

I stated I had a couple of sips 

of whiskey and some beers with them. 
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Q 

whiskey? 

A 

the bottle? 

Do you remember what kind of 

No, I don't. 

Do you remember the size of 

A The first one was a small bottle, 

a half-pint or a pint the large one I.don•t 

know what they do in these liters probably 

a fifth. 

Q There were two separate bottles of 

whiskey? 

A Yes, there was. 

Q Was there a time at some time 

when the children were going to sleep that they 

were separated according to sex primarily except 

for the one girl that stayed in the teepee? 

Do you recall that occurring? 

A Yes. 

Q Who did that? 

A Stokley and I both separated them. 

Q Did Brazeal have any part in that? 

A No. 

Q After that occurred, there was 

some conversation with Brazeal, is that right, 

about the girls? 
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A Yes. 

He wanted to know their names? 

It seemed to me that was the 

drift of the conversation. 

Like I said before, I only knew 

the first names, that was it. 

Q Do you remember which girls it 

was that he wanted to know the names of? 

A The three sleeping in the tent 

by themselves. 

That would be Violet, Mary, Q 

and Mandy? 

A 

Q 

A 

Yes, sir. 

Did you give their names? 

I don't know if I gave him 

the names of Stokley. I know he knew the names 

through the conversation, but I can't remember 

exactly who it was told him the names. 

Q He made some comment at that 

time to you about one of the girls running 

around and screwing everyone in town? 

A Yes, sir. 

That surprised you, didn't it? 

Yes. 

It seemed to be an inappropriate 
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I looked at my watch was 12:30. 

Q How did you leave? 

A I went to get in my car. It 

wouldn't start. The gentleman I was talking to, 

Charles Brooks his truck was parked over here 

a little further over. 

Q "Over here" would be to the 

A Closer to the bathroom of the 

gas station, yes. 

And I went to my car. My car 

wouldn't start. I had to get out of my car. 

I Stopped him about here in the street and asked 

him to give me a ride home. My car wouldn't start. 

Q While you were there in that area, 

were you aware of where your daughter was? 

A Yes. 

Q Where was she? 

A She was in the teepee. 

Q Were you aware there were other 

children in the area? 

A Yes. 

Q Did you know them? 

A Yes. 

Q Did you know Mandy Meyers and 

Mary Snyder at that time? 
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A Yes, I did. 

Q Did you ever see them out 

running around with the other children? 

A All the kids had been up until 

about 11:30. My daughter was tired. She went 

into the teepee. All the other kids were in the 

tent making noise, giggling, laughing. After that, 

the kids stayed in the tent. I did see two of the 

girls get up and go to the bathroom. That was 

Mandy and Mary. They went to the bathroom. I 

heard them say something. They never came close 

to the car. They went back to the tent. 

When I left, both tents were pretty 

quiet. My daughter was asleep and I left. 

Q When you left in Mr. Brooks's truck, 

the Ford was still parked there? 

A Yes. 

Q That's the last time you were 

there in the area of the Best Yet service station 

on the evening of the 7th or the morning of the 8th 

of July? 

A Yes. 

MR. FESTA: I am going to move for the 

admission of state's exhibit 49. 

MR. MAXEY: No objection. 
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THE COURT: 

MR. FESTA: 

THE COURT: 

May be admitted. 

I have nothing further. 

Cross-examination? 

CROSS-EXAMINATION 

BY MR. MAXEY: 

Q You can return to your seat. 

You mentioned you saw the car 

come back and recognized Richard in the car? 

A Yes. 

Q This•would have been coming back 

from the short run that the car had made to the 

liquor store? 

A Yes. 

Q And the individual, Richard, you 

have identified do you recall whether he was 

in the passenger's or the driver's seat? 

A 

man driving? 

A 

A 

at the time. 

Passenger's seat. 

You mentioned there was a young 

Right. 

Do you know who it was? 

I know now, but I didn't know 
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STATE OF ARIZONA, 

Plaintiff, 

RICHARD DALE STOKLEY, 

Defendant. 

No. CR91-00284(A) 

Volume V 

REPORTER'S TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEYS 
For the State 

Mr. Philip Maxey 
LEGAL DEFENDER 
Mr. Robert Arentz 
Attorneyat Law 
For the Defendant 

Be it remembered that on the 17th day of March, 

1992, the above-entitled matter came on for hearing 

before The Honorable Matthew W. Borowiec, Judge of. 

the Superior Court, Division I. 
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A Yes, sir. 

Q And they were sealed with your name 

and initials, evidence number and case number; is that 

correct? 

A Yes, sir. 

Q Now, after you received all of these 

items you had taken from defendant Stokley, did you 

provide some clbthing for him to wear? 

A Yes, sir. He was furnished with a jail 

issue type coverall uniform. 

Q And what happened at that point in time? 

A I then requested that an officer 

transport Mr. Stokley out to the area of the mine shaft 

so he could point out that location to us. 

Q Did the defendant Stokley agree to 

lead you to the location of the bodies? 

A Yes, he did. 

Q Which officer was assigned to transport 

Defendant Stokley? 

A That was Deputy Bruce Fuller. 

With the Cochise County Sheriff's Q 

Department ? 

A 

Q 

Yes, sir. 

Did anyone else ride in the car with 

Deputy Fuller and Richard Stokley? 
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Deputy Fuller who had Stokley with him? 

A Yes, sir. 

Q What happens when you get to that 

area? 

A To the mine shaft itself, sir? 

That's correct. 

We pulled in. We opened the back 

door of the patrol car, and Lieutenant Kellogg 

was there and he spoke to Mr. Stokley, asked him 

if Mr. Stokley had waived his Miranda rights. He 

spoke to Mr. Stokley and Mr. Stokley then pointed 

out to us where they had crossed the fence; there is 

a small barbed wire fence around the mine shaft; 

indicated which pieces of lumber had been moved, 

indicated the location where they had made an opening 

through the lumber to drop the bodies through, and 

he also pointed out an area of the ground where he 

stated was the actual site where the girls had been 

killed. 

Q 

A 

What was that area of ground like? 

It was a sma•l flat area within short 

proximity to the mine shaft. It's on the edge of a 

berm or hillside surrounded by some brush. 

Q What is the ground like in that area? 

A Exac.tly where the mine shaft is in, 
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SERVICE 
=LEASE INDICATE) 

t\TA PREPARED BY 

RADIOLOGY DEPARTMENT ONLY 
o•'• .'• • • •,•E.- .2. / _• o 
DATE, LOC. AND TYPE: 
°REVIOUS EXAM 

SAN t, NIO, TEXAS 782114 
EXA• , 

FIOSPII•AL I "•ICH • FIBG I-] IN PATIENT / 

DIAB•IC • STRETCHER • 
o•,•,, x //J• •.•//IZ//// co• 

OUANTI• CHARGE C•E •ORY 

14x17 

EXAMINATION WILL NOT BE DONE IF PERTINENT CLINICAL IN- 
FORMATION AN DTENTATIVE DIA/•, OVa. •" BELOW 

SITE PATHOLOGY 
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9Vzx9Vz__•_ 

11x 14 

..•_• 
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1(•.•_ • 
lOx12__14x14 14x36 
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STOKLEY, RICHARD 
RADIOLOGY REPORT 

CHEST: No significant abnormalities are noted. 

SKULL:'":Mi•ltiple-'views dem6n"Strate • "depres•ed:skull Srfict/•re ihvolving the left pari•al.:bone 
superiorly. The length o£ the depressed Ir.agment is approximately 3½ cm. The amount o[ depression 
is approximately 12 turn. from the inner table ol the depressed fragment to the inner table o• the 
normal overlying calvarium. There is Soft tissue swelling and irregularity over the area o• the 
depressed fragment. The remainder o• the calvarium is intact. Visualized sinuses including Irontal, 
sphenoidal and maxillary antra are well aerated, 

IMPRESSION; Depressed skull fracture involving superior portion ol the left parietal bone. 

C-SPINE: Three views demonstrate straightening oI normal lordosis secondary to positioning. 
Lateral view demonstrates 

no significant abnormalities o• CI through C6, C7 is less than optimally 
visualized along its inferior extenL The open mouth view is suboptimal. 

IMPRESSION: Essentially normal C-spine within the limits ol the (txamina 

T. Pirtle, M.D./Ig G. Coggs, M.D. 
3-03-g2 
3-0b,-82 
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NARRATIVE REPO RT 
BEXAR COUNTY HOSPITAL DISTRICI 

4502 MEDICAl DRIVE 
SAN ANTONIO, TEXAS 78284 

PATIENT'S NAME 

STOKLEY, RIC}[ARD 

_TENDING STAFF: 

HOSPITAL NUMBER ADMIT DATE .DISCHARGE DATE 

44 16 35 

Willis Brown, M.D. SURGEON: Brooks Mullen, M.D. 
ASSIST: Lee Ansell,. M.D. 

OPERATION DATE 

PREOPERATIVE DIAGNOSIS: Left parietal compound depressed skull fracture. 

POSTOPERATIVE DIAGNOSIS: Same' 

OPERATIVE PROCEDURE: Debridement and closure of left parietal compound depressed skul 
fracture. 

ANES•IESIA: General endotracheal. 

.DESCRIPTION OF PROCEDURE: The patient was induced 
on adequate general endotracheal anes- 

thesia and the left side of the scalp was shaved, prepped, and draped in the usual sterile 
fashion. The laceration overlying the skull fracture was then extended in two directions 
and the wound edge9 retracted with self-retaining retractors. Hemostasis was obtained with 
electrocautery. The pericranium was then stripped away from the margins of the depressed 
skull fracture and a single burr hole was placed with the Hudson brace.. A Leksell's 
rongeur was then used to elevate the fragments, of fracture which were discarded. •e 
edges of the fracture were •hen debrided further with rongeur. The dura was intact. The 
wound was irrigated copiously with Bacitracin and normal saline and the scalp was closed 
with #3-0 nylon. 

Lee Ansell, M.D. 
"D: 4-30-82 
T: 5-04-82 
BMT/Jh 
Neurosurgery 

ER 2062 
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CHART OI•DER 
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PATIENT'S NAME 

ST6•E%Y. 
RI CNAILD 

HISTORY OF PRESENT ILLNESS: 

BEXAB COUNTY HOSPITAL DISTRICT 
4502 MEDICAL DRIVE 

SAN ANTONIO, TEXAS 782B4 
HOSPITAL NUMBER .ADMIT DATE 

NARRATIVE REPORT 

DISCHARGE OATE [•PEF• 
ION DAT• I 3-09-82 

Mr. Stokely is a 29-year'old white male, hit in the left 
parietal occipital area with a heavy beer mug, once, with no other injuries noted. The 
patient was stunned but Had no ].oss of consciousness noted. He States thit his left 
upper extremity immediately felt numb and apart from him. His chest complaint upon 
arrival was numbness cf the right forearm and hand,, especially the little and ring finger. 

PAST HISTORY: Includes a history of scoliosis. He wears.a shoe lift. History of Congenitg.l dislocition of the left knee. Negative for drugs, hypertension, diabetes, 
kidneys, or lung disease'. No known allergies, no medications on a routine basis. 

SOCIAL HISTORY: •e patient smokes one pack of cigarettes per day x 18 years, drinks 
approximately three drinks of alcohol per night. 

FAMILY HISTORY: Noncontributory. 

PBYSICAL EX•IINATION: Blood pressure was 110/68; pulse 96; respirations 20. The patien 
was a thin, alert, oriented white male, rubbing his right forearm and hand. Head and nec• 
examination revealed a 3 cm. scalp laceration of the lef• parietal occipital area, with n¢ 

apparent cerebrospinal fluid leak and no active bleed. Fracture not digita[ized.. Eyes 
showed no gaze preference. Pupils were 2.5 mm. and equal. Pupils were equal, round, 
reactive to light. Extraocular movements were intact. Discs were sharp. No nystagmus 
was noted. Tympanic membranes were intact. Negative battle sign. Nose, mouth, •nd throa• 
were normal. Neck was supple with full range of motion Chest showed normal AP dimensio• 
Lungs were clear to auscultation. The heart showed a regular rat• and rhythm with normal 
S-I and S-2. No S-3 or S-4 or murmurs noted. Abdomen showed bowel sounds to be active 

'the abdomen was nontenderwithout masses or organomegaly. Extremities wereatraumatic. 
Tq•e right upper extremity's strength was 5/5 with full range of motion. Sensation and 
vibratory was intact. Sharp and du.ll was intact but with hesitancy over the ulnar 
distribution of the hand. Decreased sensory input from the small and ring finger in the 
ulnar distribution of the right hand, light touch decreased in the ulnar, forearm, and 
hand. Neurologically the patient was alert and oriented to person, place., and time and h 
clear sPeech. Hotor was 5/5. Sensory was intact with the except as above i• the left 
upper extremity, decreased sensation in the small and ring fingers in the ulnar distribut 
of the left hand. Cerebellar function was intact with the exception of the right FN 
dyspraxia. Deep tendon reflexes were 2+ and equal throughout. 

LABORATORY DATA: A skull film showed a depressed skull fracture in the left parieto- 
occipital area. Cervical spine was normal. Chest x-ray was clear. Assessment was depres 
skull fracture with parietal lobe contusion, left. Plan was to obtain CT scan, admissior 
routine labs, and take patient to the Operatin• Room• Admission laboratory values are a• 
follows: CBC showed- • whit• cell count of 15; red cells of 5.33; hemoglobin of 16.5 a• 

hematocrit of 48.8. Differential showed 39 segs, 49 stabs, i0 lymphoaytes, an8 2 monocy! 
•latelets were adequate. Prothrombin time was ii and partial thr0mboplastin time was 31 
S•-6 showed a sodium of 140; potassium 3.6; chloride 109; C02 24;. glucose 84; BUN 
Urinalysis showed the urine to be clear and yellow with a specific gravity of 1.016; 
pH of 5; negative for glucose, negative for ketones, and negative for proteins. 

HOSPITAL COURSE: The•tient was taken to the Operating Room on 3-04-82. The pre•perativ 
diagnosis Was a depressed left parietal skull fracture. The postoeprative diagnosis was 
t|•e same. The procedure was debridement of the left parietal compound depressed skull 
fracture. Surgeons were Dr. Mullen and Ancell, staff was Dr. Brown. The patient toler 
ated the procedure very well and was taken in stable condition to the Recovery Room. |•5 
postoperative course has been without complication. He has undergone •ccupational there 
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-•STOKELY, RICHARD 

NARRATIVE REPORT •,.'-'.: BEXAR COUNTY HOSPI.TAL DISTRICT ('"• 
SAN ANTONIO, TEXAS 78284 

DISCHARGE DATE 

3-09•82 

OPENATION DATE 

•'•.{• 
the time of discharge (3-O•-82).•there were no 

unresolved problems. 

DISPOSITION: •q,e patient will he seen in fo%lo•up in the Outpatient Neurosurgery Clinic. 
at the Brady/Green Community Health Center one week from this. Friday. 

DISCHARGE MEDICATIONS: None. 

The patient is being discharged to the care of himself and his family. The patient has been 
given routine instructions about care of skin wound and nutrition. 

Gerald E. Baker, D.D.S. 
D: 3-09-82 
T: 3-15-82 
.BMT/jh 

-•Neurosurgery 
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This is a follow up interview with Mr. Richard Stokley 
on August i, 1991. The time is @930, and we're in the 
County Jail, attorney visiting room. Okay, go ahead. 

conducted 
Cochise 

A: In the first place I wasn't in possession of my knife. .I 
remember about while we were down there by the Tee Pee drinking, 
he had some cans of coke, and you know sometimes you pull the tab 
and they don't open? 

Right, and you have to use a screwdriver or knife. 

A: And he asked for my knife, and when he asked for the knife 
was drinking, I'd already been drinking, I'd forgot all about it. 
He's the one that had the damn knife. 

Q: Oh,. he borrowed your knife and never gave it back to you? 

That's right. Cause he had to open..a coke. 

Well, are you saying that you didn't do any of the stabbing? 

A: No. 

Q: .You didn't? 

A: :No. 

Q: Are you saying now that he stab'bed the girl in the eye? 

Yes. 

Q: Okay. Tell me again, in light of what I just told you what 
Brazael said; how did the thing go down-once you had taken your 
bath and came back to the car? How did it? 

A: Okay, like I told you the first time, I was.up there in that 
bi• concrete stock tank and I don't know why you didn't find that 
soap cause it was there. He dropped me off there and he left. 
And when I got done taking 

a bath in that tank, I couldn't get 
out cause I was too drunk.. And I tried and I tried and finally I 
just forced my.way out, I guess, you know, and dragged myself off 
and I put on my clothes and I waited and I waited, .and I kept 
thinking well I guess he just took off and left me. I do -not 
know how long I waited because I was drunk. And it was dark I 
could not see my watch. So I set there. 

Q: How long, approximatley? 

Probably a half hour, I don't know. 

Qz How did you meet up with him again? 

A: I was fixing to go well, I was fixing to go to sleep and I 
didn't like all them people around there. I wanted to go to the 
bathroom there in the gas station and they kept going in little 
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groups back and forth, back and forth and then he came driving by 
and he saw me and he pulled in there and he had a bottle of 
whiskey and he was drinking some with some coke. And anyway, 
well he offered me some. I s• there and I was drinking it 
straight. 

Qz Now we're still in Elfrida at the time, right? 

Az Right. By the Tee Pee. And anyway we're setting there and 
I'm drinking the whiskey straight. I should know better than 
that cause I cannot drink whiskey. And, anyway • asked him if he 
would take me up there so I could, I thought that tank would be 
full of water it used to be all the time, and I asked him to take 
me up there so I could go swim in it and take a bath. And I had 
a little piece of soap. Soap is in that tank. 

Q: In the tank? 

A; It is in that tank. 
I couldn't find it. 

I remember dropping it in the water and 

Q: Okay, that •ater is green in that tank. 

know it is, but that soap is in there. 

Q: Its dissolved by now. You're talking about the inner por- 
tion of %he tank or the ouster rim? There's a rim around 

Naw, I went over the whole, inside the whole-thing. 

There's only about yea much water in there now. 

A: Well, see the ground level is highir outside of it than the 
floor of the tank is inside. It is deep. I mean its deeper. 

Q: 

And, anyway, ah, I was getting pretty doggone drunk by then. 

Q: You took the bottlewith you while you took the bath, right? 

A: We had, we went and got another bottle. The fi.rst one 
didn't last too long cause I was, glug, glug, glug, glug. We 
went and got another bottle and a six-pack of beer. We went back 
over there and then i asked, I said, "Man, I ain't had a bath in 
about four or five days. I need to clean up." I had no place to 
live or take a bath. 

Q: Yeah, you had just moved out of the trailer? 

A= Yeah, yeah, no,.not the day before. It was ah, 

 On the third of July, I believe. That's what the guy told 
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This didn't happen on the 4th. 

Q• No, no, I know that. It happened on the 8th. 

A: Naw, he's crazy.• He went and called the law t•aft I beat him 
up and I never touched, him. 

Q: Okay, that's a side issue. That's not important. 

Well, I know it, but that's another reason I was upset too. 

Q: What happened after you -how did you meet back 
Randy? After you took that bath in the stock tank near 
Near the old jailhouse. 

up with 
Gleeson? 

A: Okay, .like I said, I waited and I waited and I waited. He 
never come and I'd have to walk all the way back to Elfrlda, and 
that's about twelve miles. So I .started walking and I walked. 
quite a ways, I don't remember exactly where. 

Q. On the dirt road? 

At Yeah. I washaving trouble walking. And I came upon the 
car. 

Right, where was it parked? 

Right inthe road. And anyway, ah, I got in the car. 

Qz Where were the girls? 

A: They were in the back. He was in the car having sex with 
one of em. 

Q: In the backseat or in the frontseat? 

A• And I started thinking, "My God, what's going on here?" ANd. 
then, the other one was out back. I forgot she was outside, I 
forgot she was outside. 

Doing what? 

A: Saying, "Randy, Randy." 

Q: And I said, "What's. going on?" And then he heard me and he 
got of the car. And we, I was drunk, I don't, know everything, 
but we got in the car, we started down the road, we got down the 
road I don't even know where he was going, and we got over 
there close to where this happened. When we got close to it, ah, 
he stopped the car and he got out. "I gotta talk to ya." We got 
out, went behind the car. "What do you want?" He said, we gotta 
kill em. I said, "We ain't killing nobody." I said, "What are 
you talking about? Well, I gotta think." Went and got back in 
the car. He pulled up that road that went up to that, where the 
mining is. 
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Ye• sir. I am. 

Okay. Why don't you stand up a minute here, Richard, and i 
can 

get to these things a little bit easier here. Bend forward a 
little bit. •£•¢ •0• 6 0.,. 

We'll go ahead and take these off here right now, okay? 

Richard, go ahead and have a seat there. Okay. Richard, my" 
name is Rothrock. I'm a Detective Sergeant with the Cochise 
County Sheriff's Department. Okay. And the reason you're here 

is we'd like. to talk about Mary Snyder and Mandy Meyers... 
and Randy Brazeal.. 

I didn't know anything about that. Randy Brazeal came. by. and• 
had a bottle of whiskey and he wanted to•o drive up, drive up' 
the canyon and drink it. And • (..I.J• 0 •( • 

and listened to the radio and w• 
drank most of it.and I had already drank a beer. Went and got. 
another bottle. Went up there and I guess I got drunk. Next 
thing I know, I woke up this morning _•/0 • '•6 A/•k• d• 
Tucson. I said, where in the hell are you going? He said, 
I'm just cruising. And ah...I toldhim, you better turn this 
damn car around... 

Okay. Richard" let's, let' s hold up a minute here okay. Um... 
tell you what..../,-• •,,•} •7" •/F• the whole story here. 

Right. 

Okay. Before we do that, I'm, I'm legally required to advise 
you of your rights, okay?. 

 ,:'oblem. 
,, D•SSEMINAT,ON tS RESTRICTED TO CRIMINAL JUSTICE 

•ENC:ES_P.NO ALI.T.'-IORIZED NON-C-J AGENCIES ONLY. Okay. You have the right 
that don't you? (pause) Kes 
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(yells) YesZ 

Okay. Anything you say can and will be used against you in a 
court of law. 

I understand. 

Okay. You have the right to talk to a lawyer and have him 
present with you while you are being questioned. You understan6 
that? 

Right. Am i under arrest? 

Well, right now you're being detained here, okay, 

What charge? 

Well, we're not real sure right now, but let's wait and see 
what we get into here. Okay? If you cannot afford to hire a 
lawyer, one will be appointed to represent you before any 
questioning if you wish. You understand that? 

Yes. 

You can decide at any time to exercise these rights and not 
answer any questions or make any statements. You understand 
that? 

Okay. Now...what we're concerned about here, Richard, is two 
•4•s;•G• girls. 

I understand that may have cause for concern, but what does it 
have to do with me? 

Well, we understand that the last time they were seen was with 
you and Randy.' 

Well, the last timeI saw them, they were in Elfrida. 

o y. yon'last 
big t•o ove• •e w•nd •£ • •e 4• of J•y. 
•d l•t night we had a..•S.. •e• •e •d eve• 
pitch• in. We play• volle•l •d...•...we, we •t •ere •d•d •en I j•t left •,••,• 
•d •ere w• a •ole b•ch •• •@-•• • 
were, •ev w•t• to c• out •d •e two g•rls you, you n• 
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STOKT.,EY there ah...were among them. 

ROTHROCK 

STOKLEY 

Did you know these girls then, Mandy and Mary?. 

I... I know the one named Mary. 

ROTHROCK Okay. 

STOKLEY I know her mother. 

ROTHROCK Do you know... 

S•K•Y 

And the other one, I'm not sure which...which •id she is. 

Okay. What time w•s this last night when this party broke up 
and everybody and those kids w•nted to camp out? 

Probably...well, they were already camping out. 

ROTP•OCK 

STOKLEY 

Okay. 

some of them go into a reeve. • g £•uo•ct) t•e 
over •ere. •d •... •• 
•e ti• it • a•ut twelve...twelve, twelv•i•y. 

So, we're •l•ng like aro•d •ight? 

ROTHROCK And where was this at in Elfrida? 

STOKLEY .It was right on.the highway behind the gas station. They got 
kind of a coff•unity park there, you know, tables...andthey 
have a...swap meet there on weekends. 

S•OKL•Y And over this weekend, in order to help out, ah...I, I been 
involved with Tombstone Vigilantes and ah...I've done some •z•uD!/3=• 3 films and stuff like that. And I got a 
couple of guys to help and we ah, ..went around ah...well, we 
went down to the high school and they had a soft ball game and 
went down and •-/•_• Z'•-•) __xthe pitchers and /•r•D •/•<-U 

--•and ah...over three days, mys••+••1•,•@fi•z5 
little over three hundred dcm•ms• 
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ROTHROCK 

STOKLEY 

Okay. You said something earlier aboutah...you and Randywent 
drinking. 

And we...just went out on a Country road driving ar•m•nd 

little girls •J• PH uJ. 

ROT•ROCK 

STOKLEY 

ROT•ROCK 

Okay, the last time you saw these two girls then is when you 
left the park? 

Back there in Elfrida, yeah. 

Okay. And Randy and you left the park together? 

STOKLEY Yeah. 

ROTHROCK Did you see the girls when you left? Did you see who they 
were with? 

STOKLEY Nah. they were 
supposed to be in a tent going to sleep. 

ROTHROCK Okay.. So you thought they had gone to sleep before you left 
the park? 

STOKLEY 

ROTHROCK 

STOKLEY 

Yeah. They should. 

Okay. And you never saw them the rest of the night? 

Nah...I •J•c• recollect it. Like I said ah... 
I don't know what the hell he was doing but I... /FJ 
•'•,9•/•6 p0 • •Y •uT-" I guess I kind of got too drunk, 
passed out, went to sleep. 

ROTHRDCK Do you have any idea what •ime it was when you passed out? 

But, I woke up this morning about ah...eight-thirty, nine 
O "T'O CR•h•INAL .-.S•CT• •-•S o,• .cl°ck and I was in Tucson and I said, where in the hell are •,AT,GN•UNAU•,O•,Z•O•2•.•U going? Ah, I'm •ust cruising. I said, well I'm supposed 

• •v,c• •NO S•C u•':• •[• be s•mewhere at two o'clock. I said, •ou better turn this 
thing around. And he didn't like that idea, you know. And he / •_..•___-4;•lled into a place, /}• u g[ waa¢• to get a coke 
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and ah...some chips, you know. And w•en I come back out, he was gone. 
started hitchhiking back.. 

ROTHRCX2K • uoJ •¢• • •fc•c •'• uJ•J •o•T• •n Tucson? 

STOKL•.Y Yeah. p 
c • c 

• O 
P• 

•% k. 

So I 

ROTHROCK 

STOKLEY 

Okay. Like where the Dairy Queen is at and all tha• in there? 

Yeah, that's exactly where it was. The Stuckey's or whatever 
it is. 

ROTHROCK What, what kind of car was Randy driving? 

STOKLEY A LTD, his father' s car. 

ROTHRCCK Okay. 

STOKLEY White one. 
•7-•'• A)•cu 

ROTHROCK 

STOKLEY 

Did you ever see anything unusual, about the car? 

Well, like what? 

ROTHROCK Well, I don't know. Like maybe a girl's purse in it dr some- 
thing or... 

STOKLEY NO. 

ROT•ROCK No? Okay. Richard, let me fill you in on a little bit here, 
okay? Randy's in custody. Okay? And he's told us all.aboUt 
the killing of the two girls. 

STOKLEY Killing? 

ROTHROCK Yea/u, you heard me. The killing of the two girls. Okay? 
-Now, you can come straight with me nc•or, or you can play hard 
ball And the choice is your's. 

S• 

ROTHR(3CK 

s• 

(pause) Okay. 

You want to 

understand. 
I don't even, I don't 

STOKLEY 

ROTHROCK 

You don't understand about murder? 
DISSEMINATION I'S RESTRICTED TO CRIMINAL JU•"TICE 

AGENCIES AND AUTHORIZED NON.CoJ AGENClE'• ONLY. NOt •:rol• me. SECONDARY DISSEMINATION TO UNAUTH'ORtZED AGEN- 

Okay. How about •rom Randy?. 
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ROTHROCK 
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ROTHROCK 
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ROTHROCK 

STOKLEY 

ROTHROCK 

STOKLEY 

ROTHROCK 

STOKLEY 

ROTHROCK 

STOKLEY 

ROTHROCK 

STOKLEY 

ROTHROCK 

STOKLEY 

ROTHROCK 

I, I don't know. 

You don't know? Okay. I don't suppose you know anything about 
a mide shaft around Gleeson? 

Yeah. I do, 

Okay. Do you want to tell me about a particular mine shaft 
around Gleeson? 

Okay. Is that where the girls are? 

Okay. Can you show us which shaft this is? 

Yes. 

Okay. Are you willing to go out there and show us which one it 
is? 

Why not. 

Okay. Before we do that, ah, Richard...you want to tell me what 
happened to lead up to all this? 

That's what I don't understand, you know. I'm not ah...I've 
been in more Goddamn trouble this year than I've everbeen.in 
my life. And most of it's bullshit. This is it. I'm dead, 
aint I? 

I don't know, Richard. 
• .•.h•,, 

Well, I feel like, you know, I was still wa•ting to die for a long time anyway. My life does•'• 14• • •,• zor 0•/4•.•)• 

Well, why don't you tell me about it and maybe get it off you• 
chest. 

Well, I don't, I don•tunderstand it. 
truth. I'm not a badperson. 

Huh-hum 

I'm telling you the 

I mean...I don't think I am. I...maybe I'm crazy•I don•t know. 
There have been times ir•i•••,•E•U•t••,•lure... 
and I Ms•w how to dealA•Si•p AUTHORIZED NON•-J AGENCIES ONLY. 

• • • # 0 SECONDARY DISSEMINATION TO UNAUTHORIZKD AGEN- 
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I don't understand this. 

Well...there are times, you said you were 
drinking •.•'> 

Okay. There are times, you know, when some people start 
drinking and, and things happen and before they know it, they, 
you know, it's out of .control and rather than looking at what 
they're going to do, they're looking bahk at what they did, and 
they, and they say to themselves, you know, Jesus Christ, why 
did I do •hat. 

Yeah. -•k•. Well, 
kill• me. I don' t care anymore. 

Well, do you want to tell me what happened last night with the 
girls, Richard? 

That Goddamn kid he... I 
for a week. .-•-- 
w•t• to go up there to •e'stock 

• •-• e • • • • • 
•o t•'a •bath. I went u• 

there to get •, he said, I'll • back in a while. •d •.l.I 
got in •e t• •d the •ter level •s do• •ut like that. 
It •n't re•... 

What, about three feet or so? 

and when .i got in there, I was going to take a bath anyway. .•-• 
i couldn't get out because I was pretty drunk. And I finally | 

Well, I guess I got to walk and I took off.. I got Over the hill 

I walked up t.here and said, what the bell's going on? Get in 
the c•r: I get zn" the car. I drove a •little ways.. He. said, 

and they' re going to get you too. A• I said, well what Ee 
they going to get me for, I didn't do it? Well...I don't know 

SECONDary DISSEMINATIONTO UNaUTHOrIzED 
•ere were the girls •en? 

c•s ,s •.oH,•,•o s• •..V•c• 

20.2Z 
•PX No• 

ER 2089 

A-213



STOKLEY 

2 ROTHROCK 

3 STOKLEY 

4 ROTHROCK 

5 STOKLEY 

6 ROTHROCK 

7 STOKLEY 

8 ROTHROCK 

9 STOKLEY 

10 
ROT•ROCK 

11 

12 

ROTHROCK 

STOKLEY 
15 

16 

17 ROTHROCK 

8 STOKLEY 

19 ROTHROCK 

20 STOKLEY 

21 •OTI•...K 

22 STOKSEY 

23 

24 STOKLEY 

25 ••, 

26 

In the, in the car. 

Were they ah...listening to this conversation 

No. 

What were they doing? 

Sitting there. 

Had they heen drinking too? 

No. 

Okay. So what 
happened..•./•7- 

This didn't start out...like ah... 

And I wasn't going to them 

Yes. And I, I, I don't have any reason tO tell you...a lie. 
Yesl It was. Yes. I was drinking very heavily and yes, I 
allbwed myself to/..I don't know. That's what I don't under- 
stand. 

Okay. Whose knif4 was it, Richard? 

Your's? Okay. Where is the knife now?. 

I don't know. I don't h•ve it. 

Okay. Were you wearing the clothes you .have on now? 

Okay. So you .said it was Randy's idea? 

Yes. It .was. 

Okay. What happened then, 
t•t he •t• to •i ! th•s 

•s PROHIBITED 
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He grabbed one and I had to grab the other one. 

Okay. So... 

Real. scared. 

Okay. You choked both of them? 

No. I didn' t choke both of them. 

Okay. 

And ?•H• "/ just wouldn't quit.. It• terrible. 

Okay. Is tha£ when he used•knife? 
Yup. 

They were dead. I mean, it wan•'t torture. They were dead. 

Okay. 

And ah...we burned their cloth%s. 

Do you know where you burned the clothes at? 

Yup 

Can you show us where that is also? 

Yup. 

Okay. Can you tell me 
••EeLR•st•E•fa••cE/-h/•A• 
.'=.•F,P•t.;II• _AND AUTHORIZ£D NO•'-C.J where you R•±•ec r_ne gzr_l•_c•,y 
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In Courtland? 

Yes. 

Okay. So, okay. you guys killed the girls and 
you burned 

their clothes, threw them down the mine shaft... 

Killed them. Threw them down the mine shaft. Burned their 
clothes. 

Okay.. Burned their clothes after you guys threw them down the 
mine shaft. Okay. What happened after that? 

He takes off driving and I •robably •assed out like I said, 

.•L3 •4 E tS way the hell up there. So, I said, 
.where in the hell are you going? Oh, I'm just cruising. And I 
said, well you better turn this damn car around and go back 
South. And he didn't want to do • and his dad •F •.• 

/H •AJ• 4•J[• • Fd•m• he had produced 

•uc• w•t, Rich•d? I m sor•. 

•ose zip•r• b• bags they keep •ney in for a business.' 

S•-h•. 

•d he •ii• out so•'s check •d he looked at that 
he.said, •o in the hell is that. •d I said,. •t in the hell 
you got there? •, • dad keeps •ney. in the car, you •ow. 
I'm a rich •d. •d he reaches in there •d pulls out some 
•ney •d told • to- go in •d get a • coke •d some chip• 
•d I said, not out of that, you •ow. That a•t right. •e, 
he is pro•ly l•ng for that •ney right now. 

•ttles or c•i•d they o•y •d, •ey had like •...a Dai• 

Like a fo•tain? •so, 
I di•'t •ow • to get •d I wen• 

c• • gone.. •ere • •o•er c• •rea• si•ting •ere. 

DISSEMINAT;ON FS RE•RI•ED • CRIMINAL JU•I• 
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/2.£ •.. 

Picacho Peak. 

So, I turned around and walked back /)0•# ;h/•{ H16•u•4• 
I just about had lb. 'H• •Lui• •aO HrA• s•Rek• u# •., .•/•. 
You can sure tell the difference when •o• get about twenty mil6• 
this side of Tucson. 

I •k• all the way from •ut 29• •rough •i that const•c- 

•ut a half a mile th• other side of the •iple T. J•t •fore 
ydu get •e•e it says State •ison, •n't Pick Up Hit•i•rs. 
•d a guy t• t j•t got off work over there, work• at the .•wer 
pl•t., I've never met him •fore in • life, he comes •o•d 
•d I had a little sign that I •de with a piece of pa•r •at 
said •nson. That's •at I put do• on top of the 

•d •..-he stopp• td pick 
He •a•a nice g•. •d he went out of his •y became he lives 
in Siena Vista •d went out of his way to bridg me here to 
t•ck stop where I was sup•s• to mee• Eddie Gibson. 

Eddie Dixon's a friend of your's? 

Eddie Gibson. 

Gf•son, I'm sorry. He.'s a friend of your's? 

Well, he was supposed to bring another guy to Benson to pick up 
this, this .• l• > d•, Or something today•#• 

was 
supposed to go with him •nd go help this guy move from Tombstone 
to Elfrida and to come get this big •r•#7" 
And ah, so • called from Tucson and asked himwhether or not 
theyw ere still coming up here. And they said yes. And ! said 
well, I got, got to hitchhike. I'll be_thereas.soon as I can• 

Okay. Let me ask you a couple quick questions here, Richard. 
Ah, you said that Randy told you that he had sex with the girls' 

Eight. 

With Bothgirl•? 

_1• • i'• 
OIS,•EMINAT:ON I.S RESTRICTED TO CRIMINAL JUSTICE 

Did you have •e 
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No. Not•Pi•'•his attitude. No. 

Okay. 

He said, I, I screwed s 
kill them. 

Okay. -So you think he raped 

Well...yeah. 

AJ•J •- got to 

Okay. So...let's see if I understand this right. You guys left 
the park alone. And you went to take a bath. And when you. met 
back up with him, he had the girls with him then? 

No. When •aJ• 6ct• • 1•6.• they were walking down the 
roadand I said, what are they doing? And he stopped and told 
them to get in the car. 

Okay. So, he picked, you were with him when he picked them up 
on the road? 

.Right. I was wondering why theyw ere walking down the road whe 
they were supposed to be over going to sleep. 

Where was this that they were walking down the road at? 

Down Triple 6. 

Do you know whereabouts on Triple 6? 

Well, •,,. •..• maybe approximately • I...I was 
drinking man. 

Was it in town? 

Yeah. 

Okay. Did you ever have sex with any of the, either of the 
girls? 

Yeah. One. 

Okay. Do you know which one that was? 

I don' t even know their names. 
i•fS,.•MINAT•ON FS RF'STRICT•D T• CRIMINAt JUb-T•CE 
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BRAZEAL 

I'm Detective Mike Raffety. I'm with the Cochise. County Sheriff 
Department Detective Division. Ah, we're in Sierra Vista. 
Right now I'm interviewing.R_•dy Ellis • Brazeal.• Randy would 
you spell your last name for name. 

BRAZE•L¢ 

Okay. And your middle name is spelled... 

ELLIS 
c 

_O•ay.'• Randy um...you had been advised of your Miranda Warnings 
as we call,them or rights. Do you understand those? 

Yes, sir. 

Are you still willing to talk to me? 

Yes, sir. 

What I'd like to do just for the...the record is just ah... 
read those again, okay. You have the right to ren%ain silent. 
Anything you say can and will be used against you in a court of 
law. You have the right to talk to a .lawyer and have him 
present with you while you're being questioned. If you con not 
afford to hire a lawyer, one will be appointed to represent you 
before any questioning, if ygu wish. You can decide at any 
time to exercise these rights and not answer questions or make 
any statements. Okay. Do you understand these rights I've just 
explained to you? 

Yes, sir. 

Okay. Having these rights in mind, do you wish to go ahead and 
talk to us now? 

Yes, sir. 

Okay. Randy, if you get hungry, like I said ear!ier...let me 
know. -I unders,tand you haven't eaten for awhile and...just say 
something. What I'd like you to do though is to go back...when 
did you and Bigfoot first get together? 

It Qas around eleven thirty, a quarter to twelve. I was heading 
back towards the house. I'd seen him standing over. by the gas 
station. He waved me down. So I pulled over and he wanted me 
to take him to, so he could bathe. And ah...I agreed to go take 
him so he could .go get bathed. So he got his sham•x•o and his 
clothes and everl/ching. We left. And we see•_..two• young ladies 
ah...out in front of the-gas stat•i• 
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Can you tell me who the girls are? 

Mandy. I know Mandy. I don't know the other one. 

Where do you know Mandy from? 

I used to date her sister and I know her morn. 

mom. 

I work with her 

What's her sister's name? 

Micki. 

Micki? 

Yes, sir. 

You don't know her last name? 

Myers I believe. 

Myers. Go on with your story. 

Yes, sir.. Okay. We seen those two right out in fr6nt of the 
gas station and they waved us down and asked if they go riding 
with us...until you know,when, while Bigfoot went and ah... 
bathed. So I agreed, you know. They hopped into the back seat 
and we left and...we went down into Gleeson up in the mountains. 
Bigfoot showed us the place where he wanted us to go. So we 
stopped on the gravel road and Bigfoot got out. I stayed in 
the front seat in the passenger or in the drivers side. The 
girls sat in the back while Bigfoot went and took his little 
shower or whatever. And then ah... 

Describe to me, what does Bigfoot look like,, the best you can. 

Ah, he"s..about six, five. 
thick black and graybeard. 
hat all the time. 

He's close to 280. Has a real 
Real bushy hair. Wears a black 

You don't know his last name? 

No, sir. 

.What's his real name, do you kno•MINAT.O 
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How long have you actually known Richard? 

About a month and a half. 
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Go on with your story. 

O-kay. And then we letRichard out to go and ah...take his 
shower...while me a•nd the girls would sit there and talk. 
He came •ck and ah...he threw his clothes up in the front seat 
and then he got in the back seat with the girls. 

What was he wearing? 

Brown pants. A brown shirt 
or suede pants and a brown shirt. 

Ah..he got back in the back seat with Melissa and the other 
girl. He started harassing them.. Grabbing them. And ah...I 
asked him...you know...to leave them alone. To chill out. And 
he, his remark was, he turned around with his knife and told me 
if I, to keep my mouth shut, that he was going to do me like he 
was fixing to do them girls. 

Did they hear that? 

Yes, sir. Okay? 

What, describe this knife? 

It was_•i..it was just like a little buck knife. It had 
three or four blades in it. Andthe longest blade was about 

six inches I would guess. Ah, it was brown. Ah...it was a 
brown and silver. And ah...he ah...told me to keep my mouth 
shut and stay out of it. And ah... 

Had he been drinking pretty heavy.., you mentioned earlier... 

Bigf0ot? Yes, yes. 

How much had he had to drink? 

A lot. Well, he took the liter with him when he went to go tak• 
his shower. Ah...he drank the rest of his liter and came back 
and got his pint that he had in the front seat. 

What was the liter?. What kind of booze are we talking about? 

Jim Beam. 

Okay. Whatwas the pint? 

It was Jim Beam too, whiskey. Ah...he was back there grabbing 
the girls, harassing them. Ah... 

When you say grabbing, what do you mean? 
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We're, we're all big guys here. When you say, grabbing their 
tits or... 

Yeah. 

Okay. 

Their tits and their butts and their... 

Did they still have clothes on at that time? 

Yes, sir, they did. 

Okay. Go ahead. 

Okay. Ah...they said, I want to go home, take me back home, 
Randy. And Bigfoot, Richard, reached over the topof the front 
seat and pulled the keys out of the ighiti•n and said, they're 
not going no damn where. He said, for them to do exactly what 
he says or he's going to kill them. Okay. 

How old are the two girls, do you have any idea? 

Thirteen. I believe both of them were thirteen years old. 

Okay. 

SO just to do whathe said and then he wouldn't kill him. Oc 
do what he said. Yeah, so...I sit there and then he grabbed 
ah...the other little girl, the blonde headed little girl and 
ripped her ah...she had a bathing suit top on. He rippe d it 
off her, pulled her pants down. Ah...why Mandy's on the 
other side. Richard had his knife out at-that time so they 
wouldn't go anywhere. 

Did they try to go anywhere? 

Yes, sir. 

What happened when they tried? 

He started slapping them with his ah...back of his hand and, and 
closing his hand and hitting them in the forehead and he was 
slapping them around. Ah... 

Were they crying? 

Yes, sir. Ah...there was nothing I could do, you know. Ah... 
he got, he just got real angry. He just flipped out. Stabbed 
one of the girls in the eye so they wou•Lcl•!•.•J•e•@.cc Ah, 
la.ld her in the back seatxG••e•••ck,s•q•F• o•£11ed 
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the other one out. Took her on the front of the hood. Threw 
her up on the top of the hood. Ripped off all her clothes and 
had sex with her and made her...ah...lick his crotch and 
everything. 

Okay. I k•ow this is hard for you. When you say everything, 
what did he actually do? 

Forced them to, forced her to give him head. 

Suck on his penis? 

Yes, yeA, sir. Ah..,he got finished wi£h her. He choked her. 
Stabbed her in the eyes, both of her eyes. Um...I, I was still 
sitting in the front seat of the car. He came back around, he 
threw the girl that he had just had sex with off the hood onto 
the ground, walked back around, got back in the car and sex withi 
the girl he had stabbed first. In the back seat. 

Wasshe alive or dead or do you know? 

She was still alive. She was still in the back seat moaning. 
And ah...he pulled her, he had sex with.her. Pulled her out of 
the back seat and laid her down on thegravel and started 
kicking her and was choking her. Ah...he was jumping on her 
chest. He was jumping on the back of her head and waskicking 
her. He just repeatedly kicked, them ah...picked them up, threw 
them down, choked them. 

Now you're talking about both girls now? 

Yes, sir. He was going back and forth. They were both moaning 
real loud. And he kept screaming, die. 

Okay. But as far as you know, neither one of them were dead at 
this point? 

No, sir. 

How many times, the first girl that he stabbed once in the eye, 
now, did he onlystab her just the once? 

He stabbed her...he stabbed both of the girls•once in both eyes- 

Okay. So both eyes have been stabbed on both girls? 

Yes, sir. 
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The longer blade? 

Yes, sir. 

Okay. GO ahead. 

Okay. They were.moaning. Ah...there was a little blood coming 
out of their eyes. Ah...he repeatedly grabbed them. Kept, he 
would jump ontheir throat. He would•..pull them up, put his 
arm around her and would try to break their neck, would pull 
them around• Would pick them up off the ground and would Swing 
them around and then finally would just throw them and go to the 
next one and do the same thing. And he just kept going back an• 
forth, jumping on top of them, and punching them, hitting them, 
he kept screaming die. And for them to shut up because they 
kept moaning. 

Okay. Now what were you doing at this time? Where were you at: 

I was still sitting in the front seat of the car. 

I know this is difficult but why didn't you try to do anything? 

Because I was scared I was going to get the same thing done to 

Had he already threatened you? 

Yes, sir. He threatened me with that knife. Told me if I 
didn't stay out of it that he was, you know, going to do me the 
same way he was going to do them girls. 

Go on. 

So I was scared to do anything because I was afraid I was going 
to be...done the same way. Ah...he did that over and over and 
over again. So...after they quit, quit moaning and quit 
breathing period and everything ahL..he walked about ten, 
fifteen yards away from the car ah...he found a little mine, 
well, whatever, he was planning on throwing their bodies down 
there. 

Now is this the same area basically where he washed up? 

Yes, sir. Okay. Went over and he moved a few logs and he tol• 
me to get out of the car. SO I got out of the car. He told me 
to help him pull the bodies over to that well. So I pulled the 
bodies, well, I. grabbed the ankles...of the girls and pulled, 
pulled them over and he pulled their arms and everything and 
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Were they dead at that time? 

Yes, sir they were. 

They were dead? 

Yes, sir. 

Do you know what time they actually died? 

(pause) 

Was it after he kicked them a lot or... 

Yes, sir. It was after he'd, he justi...stomped on them over 

and over again. 

Did, at any point,, did ah...did he stab them again do you know? 

No, sir. I don't believe so. I believe the only time he 
stabbed them was in their eyes. 

Do you remember what he did with his knife after he stabbed the, 

He went and washed it off and stuck it back in his pocket. 

Now is this before he dragged them over to the... 

This was after. 

After? 

Yes, sir. 

So he still had the knife with him up to that point? 

Yes, sir. 

Then what happened? 

Okay. He said get in the car so...I headed over to the drivers 
side of the car. He threw me the keys over the hood and said 
okay, get in the car and drive. 

Now this is your dad's car? 

Yes, sir. Okay. So we got out on, out on the gravel road wher• 

we left and went to Tombstone to get gas in Tombstone, at, at 
Tombstone, so...I said where are we going. He said just drive. 
So I drove for about, thirt•v•.•W• ••es ra• •. him 
again, where are we 
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about where we're going, just drive. So...we drove and we drove 
and we got about ten or fifteen miles outside ah, Tucson and he 
decided he wanted a Coke and some chips and use the bathroom. 
So he told me to come in with him. Said, okay. So I took the 
keys out of the ignition. We both got out of the car and was 
walking up there, He walked...was walking a little bit faster 
than I was .so I turned around and ran back and got in the.car 
and locked the doors and left and went straight to Chandler. 

Okay. Now this is somewhere in Tucson? Do you know exactly 
where? 

No, sir. I just know it's like ten or fifteen miles past 
Tucson. And the gas station was off on to. the right but that's 
where I left him, justgot back into the car and locked the 
doors and left. 

Do you have any idea where he went from there? 

No, sir. I. don't. 

Does he have a car?. 

Yes, sir. 

Where was the car last night, do you. have any idea? 

Last night it was at the, that gas station. That's where I 
picked him up at...in Elfrida. 

What was going on when you picked the girls up? 
standingalong.side the road? 

Yes, sir. 

Were they just 

Was there anything else going on in the area or anything? 

No. They had, they're having a big swap meet out there, swap 
meet. 

Swap meet? 

Yes, sir. 

Oh, s w a p, swap.- 

Yes, sir. 
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a bunch of tents so that they could sleep in and then I guess 
they had snuck out of the tent and they were sitting right over 
there because...they had seen me and said something to re.e, you know, when I first pulled up....from the tent. So I guess they 
snuck out of their-.tent and waited for me to leave out right up. right up the r.oad, in front of the gas station. 

Okay.. Did you go aa•where else from the time you were at the 
location you described where Bigfoot washed himself up, from 
that t•ime did you go anywhere else before you actually ended. 
up in Tucson? You said you drove around, did you stop anywhere?, 

No, sir. Only timel 0nly time we stopped was to get gas. 

Okay, 
now you had, when you, when you were stopped and turned 

yourself in, you wea•ing what? Describe it for me. 

I was wearing a pink and phrple shirt with blue jeans and cowboy 
boots. 

Was it a pullover shirt or button-up shirt like this? 

It was a pullover shirt. 

Pullover shirt? 

Yes, sir. 

Um...did you, did you have blood on those clothes? 

Yes, sir. I did. I had blood on the bottom part of my left 
leg and a spot on my...on my right hip or my thigh.. 

Okay. Urn... how did that blood get on there, do you know? 

I was picking them...picking them girls up and theyhad blood 
all over them. And...when ah...this, when they dropped, they 
had blood all over their legs and their legs had hit, had come 
down on, rubbed right down the side,of my.leg. I mean, it just. 
got on me and I tried to...you know, just wipe it off with my 
hands and I believe I got that spot up here on my hip with my 
hand wiping it off. 

What was Bigfoot Wearing when he killed the girls? 

Alright at thattime he was wearing those tan or ah...brown 
shirt and those suede pants. That's what he was wearing• 

What was... 

He had boots on but when we 
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And he took the boots off and put tennis shoes on? 

Yes, sir. 

Did he have blood on his clothing? 

Yes, sir. He did. 

Did he change his clothing anytime from between the time you go• 
in the car and started driving until you actually let him 

No, sir. He tried to put some water on, on his blue jeans so 
the, so that blood would come out. He was trying to get the 
blood out with some water. 

What, what do you think happened? Why did he go crazy? What,. 
what happened? Do you have any idea? 

No, sir, I don't know. He'd...he'd always been nice to me and 
everything. He never...he just flipped out, drank all that 
whiskey and jugt flipped out. He wanted to have sex with them 
little girls. 

When did he first mention he wanted to have sex?. Was that befor 
yo• pick them up, I mean, did he say something, orl.. 

No, sir. 

When you. first picked them up, what was his reaction? What was 
he saying? What was his state of mind? can you tell me@ 

Well, I could tell that he'd been drinking and he just wanted 
me to go take him down to where...wherever he had to go to wash 
up. That's all he wanted me t6 do. 

Why did he want to wash up? Did he, did he say, did he feel 
dirty, I mean... 

Yes, sir. He'd been out, had...had a little gun fight with thi• 
little thing he had, you know, at the swap meet that day. 

Gun fight? 

Yes,sir. Just a p•ay gun fight. 

Oh, a reenactment type thing? 

Yes, sir. And they 
were falling off horses and Out in the dirt 

and everything and he was wanting to go get cleaned up. 
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Yes, sir. 

When did you first get the idea that he was interested in havinc 
sex with these girls? 

I...I didn!t know anything until he got back in the back seat 
with those girls and started harassing them. He didn't, he 
never gave any signs or anything before then. 

How old is Bigfoot, do you have any idea? 

I believe he's 38. 

RAFFE•Y Well, when you picked these two girls up, they're 13 years old, 
you-know the one was 13, right? 

BRAZEAL Y•s, sir.. 

BRAZEAL 

RAFFETY 

Wha• was the ah...the reason for picking them up at that point? 
T.hey was just sitting there and they wanted to go for a little 
ride. I mean, they've gone with me before. My ex-girlfriend's 
little sister. And that was no...big thing. 

Was she kind of a good •head, what I mean is got along with 
people pretty good, like to drink, like to partya little bit? 

Well she got a long with everybody. She didn't drink. She got 
along with everybody. Sh? was a nice girl. 

BRAZEAL 

Did Bigfoot...when did. he first start to get bossy and pushy, 
as you described it? 

After behad took his shower. After he took his liter and went 
and took his little...•ittle bath and he went over there and I 
guess he drank all that liter because he came, he didn't come 
back with the bottle. He left with one, didn't come back with 
one. I guess he drank all that while he was over bathing. He 
was gone a good twenty-five• thirty minutes...bathing. 

RAFFETY 

BRAZEAL 

What did you dd, in the meantime while he was over bathing, wer• 

you talking to the girls? 

Yes, sir. I was sitting in the front and they were sitting in 
the back and we were just talking. 

RAFFETY What did you talk about? 
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Were you dating the sister? 

No,.sir. I,we broke up about a week ago...but we were dating 
for two or three weeks. But we were kind of, sort of seeing 
each other still. 

But you, nothing definate? 

No, sir. 

Okay. Let me, let me get down...they found something that was 
burned. Did you guys burn anything or.•. 

Bigfoot burned their, Bigfoot burned their clothes. 

When was this? 

This was...right before he threw them in the shaft...he cut the• 
off with his knife. Took all of them and stuck them in the... 
back floor board of my car. 

Okay. Where did you actually burn the clothing then? 

Ah...ah...I guess um...I guess it was about a' half mile, mile 
away from where he threw them in that, that mine or whatever, 
that shaft. 

Now this is important now• Earlier you said you didn't stop 
anywhere. Explain to me when and how this happened. 

Ah...I...I just gotten...cleaned off the top of my head then. 

Tell me now, that's what I want to know. 

Okay. He did all that. He•..got a thing of, a big weed and he 
tried to cover up his footprints and everythingthat was ou9 
there. Okay. And he, we got, went back to the car. He.threw 
me the car keys across the hood and told me to get into the car 
After he'd torn off the ladies clothes. And. he put them in the 
ba6k floorboard of my car and he said drive. So we backed out 
ah...pulled out on the road and said where do you want me to gc 
Hs goes we have to go down and find a place to burn these 
clothes. I said okay, just show me where a place, and we'll 
stop. So...we got on down the road a little ways and he turned 
me to turn right. So I turned right and we stopped and he got 
out of the car. I stayed in the car. And he burned those 
clothes. And then he stuck sticks on top of them trying to get 
them to burn more. Then we left, went to Tombstone and got gas 
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I don't know. I didn't even pay attention to it. I wasn't 
paying attention to what he 

was doing. 

Let's go back now. We have ah...we have the one little girl 
you didn't know very well. 

Yes, sir. 

Did you ever get her name at all? 

No, sir. 

What was she wearing? 

She was wearing a 
blue jacket. A bathing suit top. 

white little mini-skirt I think it was she, wearing. 

She wearing any shoes or anything? 

And ah... 

No, sir. 

No shoes. 

Neither one of the kids, girls, was wearing shoes because I 
remember asking them, you know, why don't you have any shoes on. t "• T • •'%•'.•,!•. what was her name again 

And what was Mandy wearing? 

Hm...ah...she was wearing dark pants. And...I don't know what 
color of shirt she was wearing. Black shirt. It might have 
been a dark shirt. I believe it might have been, just dark 
pants and dark shirt. But she didn't have any shoes on. 

I want to ask you a question and I'm asking you this because 
it's going to be important...we can test the bodies of these 
girls and determine'if sex •ith, if someone had sex with them. 

Huh-hum. 

,.. Okay. Did you, did you have sex ,".•L.•.L--,' •..:.-"." 

No, sir. I didn't. 

Okay. Did you take your clothes off at all that night? 

No, sir. 

ER- 2110 
-13- 

DISShMINAT ON I'S RESTRICTED ¥• CR:M!NAL JUSTICI• 
AGENCIES AND AUTHORIZED NON-C-J AGE]NCIES ONLY. 
SECONDARY DISSEMINATION TO' t,,ff•AUTHORIZF_D AGF_•. 

CIE$ IS PROHIBITED BY PRIVACY •ND •P-.&JRITM 

:'0.21 
Cow No• ,f 

A-231



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

BRAZEAL 

RAFFETY 

B•AZEAL 

Um...when he took the one 
girl to the f•ont of the car. 

Yes, sir. 

We'll call her girl number one because we don't have a name for 
her, alright? She was still clothed at that point? 

Ah, he had already ripped off her bathing suit top. 

Okay. He had ripped off her bathing suit? 

Yes, sir. 

She had on, what did she have left 
on then? 

Ah, she had her blue ah-..windbreaker jacket on and her white 
little skirt. 

Okay. What did he do, rip it off and it came right off without 
pulling her jacket or anything? 

Yes, sir, he just ripped it right off her. 

Wh•t was it, kind of just a frontal piece or... 

Yes, sir. It was just a little skimpy... 

Was it a bikini top? 

Yes, sir. 

Oh, okay. And he pulled that off? 

Yes, sir. 

Okay. And he took around to the front of the car? 

yes, sir. 

What kind of car Q•re you driving? 

A Crown Victoria, LTD. 

What year? 

Eighty eight. 

Okay. And he put her on the hood of the car? 
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Okay. Describe again and what he did. (pause) 
he have his knife in? 

His left. 

W•ich hand did 

His left- 

Because he was using his right hand to pull all her stuff off 
and slap her around a little bit. 

Then what did he do? Go through that again. 
i,-, b% 

,.•. •,.'.-•" ,..•, •'• 
Okay. •, He picked her up, put her on top of the hood, leaned her 
back. Pulled her panties off and... 

Does she still have her skirt on? 

I believe he just lifted it up, off. Yeah, I believe he just 
lifted it up. He just pulled her panties off and threw her, her 
jackerback and leaned her back against the car and she ke•t 
trying to sit up and he kept pushing her back. And then... 
he was trying to have sex with her, I believe it was he was 
trying to have sex with her but it wouldn't work so...he got... 

Why wouldn't it work, do you know, can you tell me? 

Was he hard on? 

Yes, sir. He just couldn't get it in her. So...that made him 
a lot, that made him...mad, you know, even more mad than what 
he was. 

NOW was she stabbed now? 

At that point...no. 

Okay. 

Then, then after he got mad with her...he stabbed her and pulle• 
her off the car. Then went back to the back seat where... 

At what point did he try to get her to, to...suck on him or 

whatever? 

After he couldn't get his...his penis in her. 

Now, did she do what he wanted? 
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What was she doing at the time? 

Well she started doing that and she kept stopping and saying 
she didn't want to do it and he kept yelling, do what I say. 

You're shaking your head. 

It was just... 

I know it's hard. 

There was a bunch of screaming and hollering and stuff up there 
man, you know, it's... 

At what point did he actually stab her? 

After she had...gave him...sucked his penis and he had gotten 
finished with her, he, he'd got her to suck his penis, then he 
tried...to screw her again. He .couldn't do it so he got even 
mad, hit her, then stabbed her in the eyes, I believe that's 
the way he was doing it. 

Okay. Now, I know this is difficult but...did he hold her head 
down or how did he actually stab her? 

Grab, grab...half Way the back and the front of her head and 
just grabbed it and just'poked her in the eyes with it. 

Did you see where he poked her in the eyes? 

No, sir. It was still dark outside and all the lights were off 
but they were sitting kind of close to the windshieldwhere I 
could see really... 

C6dld you see'blood at that point? 

On that gi•l, no. I 6ould see the blood...you know...a little 
bit off the girl in the back because I had, you know...was 
lighting a cigarette up and I could see blood just, just... 
like tears out of the corner of her eyes. 

Now this is the girl in the front? 

T•i• is the-girl that was in the back seat that he stabbed 
first. 

Who was lighting a cigarette? 

I was. 
from where I was sitting. 
in the seat. 
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Okay. Was she screaming? Was she saying anything to you? Or 
what •as she saying? 

She was saying, Oh, God, why me? 

Okay. Now go back, I'm going to start, when you first got there 
you said he went •L.U.•. •-.,t•t-',•':..".•A •,• and came back. 

Yes, sir. 

I mean, did he do anything before? Did he say anything to you? 
Go through that again carefully. Picture in your mind exactly 
what you're telling me. He's walking back and then just go 
through that again. 

Walking back from taking his bath? 

Huh-hu•, 

Okay. He walked back up to the dar.- He Opened the front 
passenger door and threw his clothes...in the front seat. Shut 
the passenger door. Go• in the back seat with the girls. Made 

.them scoot over and he got in the back seat with the girls. 
Then he proceeded to...to grab the girls. 

Okay. Then what, go through it again, what happened? 

Ah...He proceeded to. grab them...all over. 

Now were they dressed still at this time or did he undress them" 

Yes, sir. They were still dressed when he first started feeling 
on them. They were still dressed. They were saying stop. 
I asked him to chill out and thenhe turned around,.with his 
knife, and told me to stay out of it or he was going to do me 
like he was fixing to do them girls. 

No w was that the first time you saw his knife or did you see 

That'was" the first time I'd seen it because he turned around 
and he had it..•pointing it towards me. 

How far away were you at that time? 

About a foot. And he just turned around and told• if I didn' 
do this, he was going to do me like he was fixing to do them 
girls. So I just sit there. 

Go ahead •• •'• 
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Okay. Ah...he ripped that one,'girl number one's top off her, 
bikini top off, that was the first thing he did with her. He 
just pulled it off...of her. Ah...fooled around with Mandg, 
just grabbed her a little bit. Ah, they were screaming, I want 
to go home, I want to go home. So...Richard leaned over the 
seat, grabbed the keys out of the ignition and said nobody's 
going no • where. You do what I say. •'• 

'• I'.' •:'..--" 

• :•.,., __/- 
D' 

Nobody."s going any Goddamn where, I think that's what he said. 

Okay. 

You do what I say...or I'm going to kill you. Okay. He got all 
that done. He got mad at Mandy because she was the one, she was 
the one really screaming in the back seat.• .He grabbed her, she 
was •the first one he stabbed...in the eyes. Left her laying in 
the back seat. 

This is important, when he stabbed her in the eyes, how did he 
grabher? Did you see? 

She was laying, leaning back against the car door. The...the 
back car door on the drivers side. She was leaning back up 
against that. 

What hand was he holding the knife in? 

He was holding it in his left hand because he was using his 
right hand...doing most of the work. Yeah. 

Did he grab her, describe how he stabbed her. 

Yes, sir. Well, he just gr•bbed her by the, on the top, you 
know, half way in the back of her head and just...reached up 
there and poked her Zwice in the eyes, once in each eye and the• 
left her there and she bowled over and she laid down in the 
seat while he pulled that girl number one out of the girl and 
put her on the hood. 

What were you doing when he was stabbing Mandy? 

Sitting in the front seat. 

Can you tell me why ypu didn't run? 

Because there was no where to run. I didn't know where I was. 
It was pitch dark outside. I didn't know where to go. 
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Okay. We got out there...about twelve or a little aft•_r twelve 
He was gone until •bout. a quarter to one, I guess it was. And 
then he came back and that's when it all started I guess... 
(side one of the tape stops here) 

•'/•_•./•,,I •,•.x,.r..:,'.:•" side two. We haven't said anything. 
I just flipped the tape over, is that correct? 

Yes, sir. 

Okay. Now...go back to w•ere you were going. 

Okay. It was about a quarter to one, ten to one, whenever 
Richard got. back from taking his bath. That was about, around 
the time that-it all started.]. 

Now, let me ask you... 

...and it lasted for a couple, two or three, four hours. 

What was 
the darkness like that night? Was it a full moon or 

a partial moon? Was it... 

No, sir. I believe it was 
cloudy Outside. I mean it was pitch 

dark out there. 

It was dark dNrk? 

Yes, sir.. It was...there was clouds in the sky but there was 
still just low light from the sky. But you could...they weren't 
that far away from me that you coDldn't see what they were doinc 

/•'•(-- 
I know this is difficult for you 

but 'I also khow the details are important at this time. Okay? 
Let's go back and you said, you drove...and ah...do you remembel 
what route you actually took when you left...this location 
where the girls were killed? 

l-remember we backed up and we drove down the road. 

Were you on a dirt road? 

Yes, sir. Gravel road. 

Do you know the name of that road? 

No, sir. It was out by Gleeson. 

By Gleeson. 

Yes, sir. 
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• 
•.• 300 El Camino Real  Sierra Vista, AZ 85635 

HQBPtT,&L 

STATE OF ARIZONA 

COUNTY OF COCHISE 

JUL 17 1991 

t;uL:HISE COURT¥ 
,PUBLIC DE.FE•.!DEff'S OFFICE 

AFFIDAVIT OF CUSTODIAN OF MEDICAL RECORDS 

I declare under oath that the following statements 
are true: 

i. That I am the duly authorized Custodian of the 
Medical Records of Sierra Vista Community Hospital, and that 
Ihave authority to certify said medical records. 

2. That the medical records attached hereto are a 
true copy of the medical records of said Sierra Vista Community 
Hospital, pertaining to RICHARD DALE STOKLEY 

3. That said medical records are prepared by 
personnel or staff physicians, or persons acting und@r the 
control of personnel or staff physicians in the ordinary course 
of hospital business at or near the time of the act, condition, 
or event described in said medical records. 

•stodian of MedicalURe•ords 
WILMA CHIRICUZIO, A.R.T. 

.J 

Subscribed and sworn before me this 

Notary Public 
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SIERRA VISTA COMMUN!TY HOSP'TAL 

,•TOKLEY, "•tA]RD DALE 
•-•O RE•eet, City, State} P,0, 
]-OMB,',TrONE, AZ 

Business Account N umber 

649711 Social Security Number 452-84-3619 
'BIRTH•ATE I'sE• 09-09-52(33) I, Ma,e• 

• •ema'e,a 0 Unkno 

ZiP PHONE 

85.638 
Health insurance No. PAYOR CODE= :1 Medicare [] 2 Other [] 

3 AHCCS/Medlcald [] 4 Title V [] 5 Other Gov [] 
6WC(ICA) 17 7BC/BS[] sisrl 9SelfPay•] 

ADMITSOURCE Physician Ref [] 2 Clinic [] 3 HMO/AHCCCS [-1 NAMEOF INSURANCE CO. 

4Hospital[] 5SNIF [] 6AHCF[]7ER [• SCOURT[] Z]•NORMALNB[] 
12 PREMATURENB [] 13 SICKNB [] 14 EXTRAMURALNB [] 

NAME & ADDRESS OF EMPLOYER 

NEXT OF KIN (Relationship) ADDRESS 

RACE 

1 White • 2 Black [7 3 Oriental [] 4 Am]End r 

5 Hispanic [] 6 Other [] 7 Unknown [] 
ADMIT DATE HOUR 

ADMISSION TYPE 

Emergency •'J 2 Urgent 
3 Elective [] 4 Newborn 

PHONE NUMBER 

•P 
Under what Name? IOate If Known 

SERVICE CODE z0 GENERAL MEDICINE'• 
40 GENERAL SURGERY [] 70 GYNECOLOGY [] 75 AS [] 

A 76 0B NOT •EL. [] •7 OB eEL I• B0 NEWBORN [] 

RTnI(IFV_ n•nrmu.•. (RpnUSE.).. SAP 
(inpatient, Outpatient or Emergency Room) 

Admitting Physician & Number IRoom Bed DONNA H, •LTON• 

•I•R'• E BATE HOU • L•N•TH 

7/15/86 ll05A.M. 
P.M. 

(OF 5•AY 
Attending Physician • Number 

D. FULTON• HD. 

DISCHARGE STATUS: HOM•3 2 OTHER HOSPITAL [] 
3 SNIF [] 4 ICF [] 5 OTHER INST. [] 6 HOME HEALTH [] 

7 AM'A [] 20 EXPIRED [] 30 STILL IN [] 42 OP [] 
CONSULTANTS 

W. MCCORMICK, D.O. 
ADMITTING DIAGNOSIS= 

Questionable Right Leg paralysis 

PRINCIPAL DIAGNOSIS 
QUESTIONABLE TRANSIENT PARALYSIS 

OTHER DIAGNOSES 

1. Intoxication 

DISCHARGE DIAGNOSES 

2. Fracture, Distal Phalanx, Ring Finger Left 

3. HVA 

PRINCIPAL PROCEDURE 

PROCEDURES 

OTHER PROCEDURES 

1. 

Date Surgeon 

CODE 

781'.4 

305.00 

816.00 

E818 

CODE 

"I certify that the Identification of the Principal and secondary d!a•.•os•s and th• procedures •erformed Is accurate and complete to the best of my knowl 
(Notice: Intentional misrepresentation, conceal• •lon may, In the of Medicare beneficiary, •e punishable by Imprison= 
,,o,,o,.,,,,o.o.,,..,,, 

DRG 
Signature Attending Physician 
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'ATTEND PHYS TYPE 

EMP 

cnY 

PAYaRCO•E C•ERK 

T)ArE 

DATE 

PIIONE 

EMp PHONE 

PHONE 

EMPLOYER NAME 

ZiP EMPLOYERS PHONE 

TIME 
ORD[RFD 

TIME TI.:STS 
RECEIVED 

U/A 

B/S 

LY[ES •- 

AMYLASE 

CULTURt i 
SENS IIV!TY 
ENZYMES 

CREATINE 

A 
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300 El Camino Real 
Sierra Vista, AZ 85635 

HOSPITAL 

INSTRUCTIONS 

67 70.7 649711 
!" •• 5"[0•L£¥, RICHA•ODALE 

DISCHARGE •L• 452-D4" 36'19 R 33 

FULTON •2294 OOB g-9-52 
•"-.- O? 13-86 

CASH 

PATI ENT/FAMILY UNDERSTANDING 

Follow-up appointment withDg.•7eC_•ngkh 
j- /,, Office phone # q•'C•050 

Hospital phone # 458-4641 

Medicatioms Reasom for taking Directions Time Schedule 

2. • 

Any questions regarding drug side effects or reactions sgould 
•ferred 

to your doctor 
or Pharmacist. 

Assessment 

Last dose Understanding 

Do you need help at home? 

Do. you need to talk to the Dietician, Pharmacist or Social •orker before you .leave the 

Do. you know what to do if you have a recurrence of your symptoms? 

Describe all wounds, bruises, •brasions. 

•es • No Personal belongings returned 

•es • No Valuables •es • No Meds from home 

• Yes •' Special discharge sheet, ie. cast care, eye 
care, head sheet 

• • No Normal Bowel, blad•i • funhtion 

"g e • 
patient/fa•l•X [• _•• 

Da•e/time 7• I• -•0 
B72-26•85 
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IERRA VISTA COMMUNITY HOS •AL 

STOKLEY, RICHARD DALE 
#06-77-07 

ADMITTED: 7/13/86 
DISCHARGED: 7/15/86 

BRIEF HISTORY: Mr. Stokley is a 33 year old gentleman who came to the 
emergency room on the night of admission in a quite intoxicated state, 
makinK a ohvslc al examination ver difficult. •Gwewe r; •he 
•,•-P-p•••id th•41• • flaccid paralysis •f the•ri•ht -ar•n'd leg a•d •ome dysfunction o.• £h• i.:•t a•Mi• .eh•d a d•f-b-rmity.of the left 
ma]or trauma was suspected. Patient underwent some initial studies in the 
emergency room including a crosstable lateral and an entire cervical spine 
series. Despite what appeared to be a cord contusion, the patient did not 
demonstrate anycord impingement or cervical fractures.. 

Over the next several hours he was observed in the emergency room and he 
continued to have some dysfunction .of the right leg and right arm movement. 
For that reason he was hospitalized for evaluation and further observation. 

Consultation was obtained with Dr. McCormick who felt initially that he 
might have •ome paralysis of the right lower extremity and suggested a CT 
of that extremity and a CT of the lumbar spine. 

HOSPITAL COURSE: Patient was further observed over the next day and 
AP & lateral spines, left tibia and fibula x-rays, as well as fingers and 
AP pelvis studies were done. Patient showed no major problems in any of 
these x-rays. As he awoke from his intoxication he began to move, albeit 
in an affected manner. However he demonstrated full rang e of motion and 
ability to bear weight on the right leg. 

He was sent home with a cane and was told to followup for his fractured 
finger with Dr. McCormick. 

FINAL DIAGNOSIS: 
!. Questionable transient paralysis. 
2. Fracture of the base of the distal phalanx of the ring finger on 

the l•ft, 
3. Intoxication. 

DMF/mc 
D & T 7/24/86 

DONNA M. FULTON, M.D. 
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IERRA VISTA GOMMUN±'fY H•o.• 'an 

STOKLEY, RICHARD DALE 
#6-77 -O7 

ADMITTED 7/13/86 

HISTORY OF PRESENT ILLNESS: Mr, Stokley is a 33-year-old gentleman who 
came into the ER by ambulance who was intoxicated and had injured himself 
after trying to get into a moving vehicle, 
•.ar•.hit his left shoulder .@9.d _h•e.ad.• .a nd rdlled 
sup&he a• was unable t• glve any hist•y &econdary to his intoxicated 
state, 

No further history was available at that time to inclued past medical, 
social, or family history. However, it was quite obvious t•at the patient 
was a smoker, since he came to the ER with an unlit cigarette stuck in his 
mouth as a means of pacification by the ambulance technicians, 

PHYSICAL EXAMINATION: 4+ ETOH making it very hard to evaluate t•e patient 
and for him t.o •ooperate with the examination 

GENERAL DESCRIPTION: Lef-t. fo•ehead .s.howed• a laeeration•,., left leg 
deformity wa's quite obvious ;6•er the pretibial r•-gio•. The rlg•t ,a.rm"iih• 
•[•"was flaeid an-d the le•ft arm and •and we-a•--•-•--s6•e grasp.-Th•-q-•-• 
tall •f•-••••s deformed. Left leg motion Was- n•t tested secondary to 
deformity, There was no• senSation to pin pri.ek below the"nippleS-w .but- t.he 
I eve i L•BoR•T•RY:-C•C within normal limits. Ua normal. Blood alcohol was 
.21. X-rays of the cervical spine were completely within normal limits, 
including obliques. Left leg was normal and there was no bony deformity. 

The patient was observed in the ER for a couple of hours and he began 
moving his upper extremities and his left leg. At no time, however, did he 
move his right leg, except to attempt to contract his quads when a'sked. 
Rectal examination was done to assnre no abnormality and this was normal. 
!t-..was decided that the .patient wou:l•.,be hosp•t•ilzed and 0bservedb•-•a•-s-• 
•be •ight :ledwas notmoving. 

IMPRESSION: 
I. QUESTIONABLE RIGHT LEG PARALYSIS, 2, MVA WITH MULTIPLE SOFT 

TISSUE INJURIES, INCLUDING FRACTURE OF THE LEFt. TALL FINGER, 

PLAN: Please see physicians orders. 

df/nln 

D 7/15/86 
T 7/15/86 Donna Fulton, M, D. 

E•- 2139.6 

HISTORY AND PHYSICAL 
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r-EKRA VISTA COMMUNI•±x 

DATE:. 7/14/86 

STOKLEY, RICHARD DALE 
#6-77-07 

ADMITTED: 7/13/86 

TO: DR. FULTON FROM: DR. MCCORMICK 

HISTORY: This is a 33-year-old male. with a history of ethyl alcohol. 
intoxication last night and was apparently knocked down by a moving 
automobile. 

History related is that the patient and his wife had been having marital 
problems for some time. He alleges that she coerced him into giving her the 
keys to the car, then she jumped in the car, locked the doors and starting 

j;-umped .onto t•e front fender;-"•han.ging., •-onto •he w£ndsh.ield 
ca-r-• .She app•rentl-y -accele-rated.--tw-o--t:6£h•ee blOc•s off. of .Allen S•f•t 
toward the highway, made a corne• a•d in doi•g •o •e was thrown" •from. ,the 

oV•his ri-•ht •'and, injuri-ng h.f•.mig•t-;ring finger. He landed on his right 
shoulder a• possmbly hmt hms head •everely:.; He does not recall being 
knocked unconscious, but has had a hi.atory.-o.f prevo•s head injary. N.i-s leg 
apparently has been "dead" all night long, his right leg is unable _•o be 
voluntarily moved. 

His blood alcohol level was .2.1 last. eve.ning. :He has a Foley in place and 
he i•-•assing gas. He 'h•s hi• no bowel movement and he feels like h!• right 
foot is cold. He admits, to drinking, a case of .beer Saturda• night and 
drinks beer ali.we.ek -long •nd 9•bNaily" ofh• drinks. He, has b•eN '/• 
treated in the pastfor-alcohOlism.! He does not think that this is an abuse •ptobiem, he thin•s it is primaril• 

a problem with his marital status. He 
denies any meds or allergies to foods or medications. 

PHYSICAL EXAMINATION: 
HEENT: Within normal limits. There are abrasions a.hout the head. There 

is-an old defed.t to the posterior .!eft parietal are.a of his skull where,•e 
had a p•vi01siy depressed, skull fracture and had the fragmen£s rem0ved. At 
tha£ ti• •h-e Stat"ed tha%.:•,he•,,h,•id•i•me paralysis of his right lower extremity 
a-nd right upper extremity, but this has mostly dissipated. His eyes are 
PERRLA. "-: 

NECK: Moves without lymphadenopathy, increased size of thyroid or pain 
on motion. There is no tenderness to direct palpation. There is some slight 
tenderness over the lower T and upper L splne. Otherwise, there is no significant injury to his back. 

CHEST: Good expansion without rales, rhonchi, or wheezing. 
HEART 
ABDOMEN: Soft, without masses or tenderness. Bowel sounds are 

present. 
RECTAL: Normal as done by Dr. Fulton. 
EXTREMITIES: Both upper extremities, have multiple abrasions. There 

is a •racture of the right ring finger of the distal phalanx which I have 
splinted and straightened. His right should has good range of motion, but 
painful and his DTRs of both upper emtremlties are within normal limits as 

continued ER- 2139.7 

C0 NSULTAT I ON 
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STOKLEY, RICHARD DALE 
# 

ADMITTED: 7/13/86 

PAGE TWO 

are pulses. Primary injury to his upper extremity was the right shoulder 
and right ring finger. The left lower extremity is normal to motion, DTRs 
and pulses, The pulses to the right lower extremity are normal, slightly 
decreased posterior tiblal compared to the left. His patellar reflex on the 
right is absent. His Achilles reflex on the right shows slow reaction 
compared to the left. He was able to move his right toes, but in extreme 
hesitant type motion. Once put in dorsiflexion his great toe can be held 
there, sustained by him approximately 3+. He is unable to move. his right 
knee in extension, but does have a slight quivering of the quadraceps on •the right side when asked to do',the activity. There is some tenderness 

•Ithe right groin area, and no, evidence of any severe contusion about 
right hip. 

X-RAYS: Appear to be within normal limits with the exception of the 
fracture of the right ring finger. 

IMPRESSION: MUL•T, IPLE TRAUMA, MOTOR VEHICLE. ACCIDENT. ACUTE ETHYL 6•C•pHOL 
INTOXICAT-ION... PARALYSIS RIGHT LOWER EXTREMITY, ETIOLOGY UNKNOWN. OLD .HEAD INJ•U•" "WlTR BONE REMOVED. 

RECOMMENDATIONS: CT scan. 
Possible CT scan 

AP of his pelvis. I will discuss this case 

WM/nln 
D 7/14/86 
T 7/14./86 

of his lumbar s•v•e. get an 

ER- 2139.8 

CONSULTATION 
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O0 El Cam/no Real 
terra Vista. AZ 85635 

HOBI'IT•,I. o'• 13-b6 

872-51-B5 

n c f ..s•, 
,..,i') 

in _<,1 r 

E1- 2139,9 

DO CTO R'S 
PROGRESS RECORD CAS• 

,• 

•.•-•, ••, 
Date/Time Record progress of else, complications, thong -• h• 'dl=lnosls, 

condition on dlscha• Instru•lons to •tlent 
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"• 300 El Camino Real  Sierra Vista, AZ 85635 

NO8 •'iTAL 

U'7 13-B5 
cAS• 

DOCTOR'S •'. 

PROGRESS RECORD 

Date/Time Record progress of cage, complications, change In diagnosis, 
condition on discharge, Instrudlons 1o patient 

872-51-85 

ER- 2139.11 
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SIERRA VISTA COMMUNITY HOSr'ITAL 
300 El Camino Real Sierra Vista, AZ 85635 

TIME AND DA• AtLERGIES: 

DATE TIME NURSE'S SIGNATURE PHYSICIAN SIGNA•RE 

TIME AND DATE A•ERGIES: • • OF ORDER •Y BE o•o UN• 

TIE AND DA• ALLERGIES: •RO• 

A-249



DAlE 

SIL.,RA VISTA COMMUNITY HO•. ,TAL 
300 El Carnlno Real Sierra Vista, AZ 85635 

PHYSICIAN'S ORDERS 
TIME AND DATE 
OF ORDER 

.P M. [-• / / 

ALLERGIES: APPROVED EQUIVALENTS 
MAY BE DISRNSED UNLESS 
CHECKED HERE.• 

TIME ;NATURE oFTIMEt(•.ORDERAND; c•LL•DATE.P. 
M-('r"IA'NL I-I .-)/• • /• 

ALLE.RGIES: 
PHYSICIAN SIGNATURE :..." 

TIME NURSE'S SIGNATURE 

TIME AND DATE /•_ ALLERGIES: 
OF ORDER 

A.NL I-1 
•,/ 

PHYSICIAN SIGNAIIJRE 

MAY BE DISPENS£D UNI.E• 

CODE NO. 

ER- 2139.13 

P.M. n 
TIME NURSE'S SIGNAllJI• 

X P.'•S)C,A)• SIG•URE JO 
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DATE TIME NURSE'S SIGNATURE 

TIME AND DATE ALLERGIES: 
OF ORDER 

A,M. [] 
•.•n I,/, 

X 
PHYSICIAN SIGNATURE 

ER 2139.14 

APPROVED EQUNALENT'= 

SIGNATURE PHYSICIAN SIGNATURE 
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•,• SIERRA VISTACOMMUNI'[Y HOSPITAL 
300 EL CAMINO REAL 
SIERRA VISTA, ARIZONA B5635 
802,-456-4641 EXT. 409 
QUERY FLORE•, M.D. •EDICAL LAB DIRECTOR 

(• T•ME COLLECTED LEC ED '¢/•' )ATE CT•:D ORDER COMMENTS 

SPECIMEN SENT OUT 

 SIERRA VISTA COMMUNITY HOSPITAL LAB 
300 EL CAMINO REAL 
SIERRA VISTA, AZ 85635 
602-458-4641, EXT. 76• 
QUERY FLORES, M.D. M,=,d. Lab. Director 

)TEST REQUESTED 

(J 

u R•L=,LYSIS 
(W•lh 
COLOR 

•PE•NCE 

•ECIFIC GRAV• 

PRO•N 

G•CO•E 

•ONES 

OC•T BLOOD 

•RUBIN 

UROBILINOGEN 

NffRITE 

DATE RECEIVED 

7•TAT 
RESULTS 

1.o 0 • 
,•.0 

O MUCUS 

(• 
.• 

YEAST 

TEST REQUESTED 

MICROSCOPIC 

CASTS LPF 

WBC HPF 

RBC HPF 

EPrrHEUAL CELLS 

RESULTS 

BACTERIA 

CRYSTALS 

AMORPHOUS 

TRICHOMONAS 

U R. PREGNANCY 

COMMENTS 

OVA & PARASITES 

CqMMB.,q'S: 

A-252



SIERRA VISTA CONU•UNITY HOSPITAL 
86-8452 x-RAY NO Sierra Vista, Arizona 

HOSPITAL NO.-• 

NAMF 
STOKLEY, RICHARD DALE. 

ROOM 
204A AGR 33 DR• 

FI'•,TON/HCCORHTC• 

CLINICAL DIAGNOSIS: MVA 

•h•"•e•tex without contrast.enhancemeht. 

The bony structures at the base of. the-skull are w/thin normal limits. There are no 
high or low density posterior fosse abnormalities. The 4th ventricle is.in, a normal 
position. There is no shift of supratentorial midline structures. The ventricular 
system and basilar cisterns are normalL There are no abnormal extracerebral fluid 
collections. There are no high or low density supratentorial pare•chymal abnormalities. 
,There are no abnormal extracerebral fluid collectfons. 

There is a large defect.in the left superior .parietal region .from pr•vi0•s sirgery. 
i•'•A'calclfied dpral plaque .is visible superiorly. 

IMPRESSION: STATUS POST BURR HOLE IN LEFT SUPERIOR PARIETAL REGION. OTHERWISE NORMAL. 

SlW/sd 
D 7-15-86 

T 7-16-86 

8TKVKN T. •TAT,.•W. 
RADiOL(bG[ST 

X-RAY NO. 
86-8452 

SIERRA VISTA COMMUNITY HOSPITAL 7-14-86 2• 
Sierra Vista, Arizona DAT• 

HOSPITAL NO 
06-77-07 

NAMF 
STOKELY,-RICHARD DALE 

ROOM 
•04A AGF 33 oR• 

FULTON/MCCORMICK 

CLINICAL DIAGNOSIS: MVA 

PELVIS: A single AP view of •'the pelvis was made. The bony pelvis is intact. Bony 

ossification and architecture are normal. The sacroiliac joints appear normal. The 

joint spaces in the hips are normal. 

IMPRESSION: NORMAL. 

SIW/sd 
D 7-15-86 
T7-16-86 ER- 2139.16 

STEVEN I. WALSH, M. D. 
RADIOLOGIST 
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X.RAY NO. 

HO-•PITAL NO. 

SIERRA VISTA COMMUNITY HOSPITAL 
86--8452 

Sierra .Visfa• Arizona 

STOKLEY, RICHARD DALE 
ROOM 204A AGE 33 

CLINICAL DIAGNSIS: MVA 

DATF 7-14L86 •. 
DR. FULTON/MCCORMIC• 

LUMBAR CT.: Contiguou• 4 mm slices were 
made from the body of Sl •o the bottom of TI2. 

L5-SI: The Sl nerve.roots appear normal in their iateral •acesses and as they merge 
with the thecal sac. The thecalsac and bony central canal are norm•l. There is no 
abnormality •f th• Lb-SI intervertAhral disc. The L5 nerve root- canals and-.exitlng 
L5 nerve roots appear normal.Minor-to-moderate degenerative c•anges in the. interfacetal 
joints are present. 

L4-5: The L5 nerve 
roots"appesr normal in the lateral •recesses and as they merge with 

the thecal sac. The thecal .sac and bony central canal are norm•l. There is moderate 
diffuse hulgin• of the L4-5 intervertehral.dise without compromise of neural 'structures. 
The L4 nerve root danals and"exi-ting-L4 nerve root• are normal. M/nor degenerative 
chang4s are present in the Interfacet•l joints. 

L3-4: The L4 nerve.roots appear normal in their.lateral recesses and as they merge with 
the thecal sac. T•e bony central can•l and thecal sac are wlthin normal llm•ts. There 
is moderate diffuse bulging of the L3-4 intervereb•al di•cwithout significan•cpmpromise 
of neural structures. The L3 n•@ve root canals and exiting L3 nerve roots appear normal. 

CONTINUED R•O•OLOS•T M. D. 

HOSPITAL NO. 
0•-77-07 

NAM• STOKLEY, RICHARD DALE 

LUMBAR CT CONTINUED • .:PAGE TWO 

SIERRA VISTA COMMUNITY HOSPITAL 
Sierra Visla, Arizona 

ROOM 

DATE---..j• 

33'- hR. FULTON/MCCORMTCW 

There are minor degenerative •changes in the interfacetal:.joints. 

1/-3: '•.The L3 nerve 
•oots appear formal in the lateral recesses and as they merge with 

the t•ecal sac. The central canal and thecal sac are normal. There is mild diffuse 

bulging of the L2-3 inter•ertebral disc •thoUt compromise of neural structures. The L2 

nerve ro•t ,canals and exiting L2 nerve roots 9ppear normal. 

LI-2: The thecal sac and bony central canal are 
normal. •here is no significant 

abnormality of the LI-2 intervertehral disc. The LI nerve root •anals and exlt•ng LI 

nerve roots are normal. 

IMPRESSION: MILD-TO -MODERATE DIFFUSE BULGING OF THE L213, L3-4 AND L4-5 INTERVERTEBRAL 
DISCS. NOCOMPR•MISE O• NEURAL sTRUCTUR•. 

MILD-TO-MODERATE INTERFACETAL JOINT DEGENERATIVE CHANGES. 

STWlsd 
y ER- 2139.17 

D 7-15-86 
T 7-16-86 STEVEN I. WALSH, 

R•,DI OLO(31 • 
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86-8452 SIERRA VISTA COMMUNITY HOSPITAL 7-i4-86 
x-RAY NO Sierra Vista, Arizona DATF 

HOSPITAL HO 06.77•07 

NAMe.. STOKLEY• R•CHARD DALE 
ROOM 204A 

CLINICAL DAIGNOSIS:' MVA 

AP PELVIS: Degenerative changes are noted at the L4-5 inter•ertehral disc level. No 
fractures or dislocations are seen. No evidence of a pelvic he, aroma is detected. 

DPK/sd 
D 7-14,86 
T 7-15-86 

DAVID P. KLEIN, 
RADI OLOO 

M.D 

86- 
SIERRA VISTA COMMUNITY "HOSPITAL 

Sierra Vista, Arizona 

NAME STOELEY; RIC}IARD DALE ROOM•G• 3• 

CLINICAL DIAGNOSIS: NOT STATED 

DAT• 7--13-86 

DR. I•TON 

FINGERS: There appears tobe 
a 

fracturelt•ro•g • the base' df the distal philanx of the r•ng finger. .The .•Cdist•'1 fracture fragment is somewhat displaceddorsally and there is dorsal angulation at the fracture site. No other significant abnormality is seen. 

DPK/sd 
D 7-14-86 

\•- T 7-15-86- ER 2139.18 

DAVID P. KLEIN, 
Mo Do 

RADIOLOG l•'l" 
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HOSPITAL NO 

86- SIERRA VISTA COMMUNI•' HOSPITAL 
Sierra Vista, Arizona 

7-13-86 
DAT•- 

STOKLEY• R.ICHARD DALE ROOIW 

CLINICAL DIAGNOSIS:. NOT STATED 

LEFT_TIBIA AND FIBULA: The distal left tibia and i-fibula are not visualized on this examination. No acute bony abnormality is seen. Mild bony irregularity is noted •ithln t•e region of t•e ,anterior 'tiBial tuberoslty, most likely secondary to previous 
trauma. 

IMPRESSION: NO ACUTE BONYABNORMALITY IS SEEN. 

DPK/sd 
7-14-86 
7-15-86 

X-RAY NO•, 86• SIERRA VISTA COMMUNI•"t' HOSPITAL 
Sierra Vista, Arizona 

HOSPITAL NO 

NAMF. ..STOKLEY, RICHARD DALE ROOM ER aGE 33 

CLINICAL DIAGNOSIS NOT STATED 

DAT• 7-I•-R6 

AP AND. LATERAL LUMBAR SPINE: Degenerative changes are present within the lumbar spine, 
as manifested by loss of intervertebraldisc space height at L4-5 and degenerative bony 
spurring at this level. •o dell=ire fractures or subluxations are seen. Degenerative 
c•anges are also noted about both S-I 

IMPRESSION: DEGENERATIVE JOINT DISEASE AT L4-5 AND OSTEOARTHRITIS INVOLVING BOTH 
SACROILIAC JOINTS. NO ACUTE BONY ABNORMALITY IS SEEN. 

•P•Jsd 
7-14-86 
7-15-86 

ER- 2139.19 

DAVID P. KLEIN, 
M, 

RADIOLOGIBT 
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SIERRA VISTA COMMUNITY HOSPITAL 
x-RAY No 86- Sierra Vista, Arizona 
HOSPITAL NO., 

HAM• STOKLEY• RIC• D/•LE ROOM ER AGE 3.q 

CLINICAL DIAGNOS,•S NOT STATED 

THORACIC SPINE: Degenerative changes are present within the thoracic spine. 
fractures or subluxations are seen. 

DAT• 7--Iq-86 

DR.. 

No 
The ".prevertehral soft 'tissues appear intact. 

IMPRESSION: 

DPK/sd 
D 7-14-86 
T 7-15-86 

NO ACUTE BONY ABNORMALITY'. 

.M.! 

X-RAY NO• 

HOSpI.TAL NO. 

NAM• 

86- SIERRA VISTA COMMUNITY HOSPITAL 
Sierra Vista, Arizona 

STOKLEY, RICHARD DALE 

DAT• 
7•13-86 

CLINICAL DIAGNOSIS:. NOT STATED 

ROOM 
ER AGE 33 

__DR 
FULTON 

CERVICALSPINE: No fractures or Subluxations are seen.• The prevertebral soft tissues appear normal. Bony destructive pro•ess is not detected. 

IMPRESSION: NO ACUTE ABNORMALITY. 

DPK/sd 
D 7-14-86 
T 7-15-86 

ER- 2139.20 

DAVID P. KLEIN• 
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DATE 7-- J•'•" ¢• • 

ADDRESS 

PATIENT NO. 

AGE j.•.EX 72"00 • •.• •M-• F 
•LINIC NUMBER 

PHONE A•ENDING 
PHYSICIAN 

DIAGNOSIS 

DATE 

•'.- 
EVALUATION & PROGRESS NOTES 

ER- 2139.21 

PHYSICAL THERAPI 

PT COPY 
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.Sierra Vista Community Hos al 

DATE •/• 

HOUR 
C F 

40.5 105" 

GRAPHIC CHART 

P.M. A.M. 

39.9 104 

39.4 103 

38.8 102 

38.3 101 

37.7 100" 

37.2. 99 
37.0 Normal 

36.6 98" 

36.0 

35.5 96 
140 

120 

110 

9O 

80 
Normal 

7O 

60 

Respirations 

I.U 

5O 

ER- 2139.22 
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Sierra Vista Community 
FLOW SHEET 

DATE 

Inlaka Oral 

IV 

Hyper 

Inter lipids 

Other 

Tolal 

Output Irrig. Out 

Irrig, In 

Urine Foley 

Urine Voided 

Emesis 

Levine 

Other 

Total 

BM 

Balh Sell 

Assist 

Complete 

Activity Amb 

ABR turned 

Amb w Ass't, 

Chair 

Other 

Diet Well 

Fair 

Poor 

Sleep" Well •- 

Fair 

Poor 

HS Care 

spiral 

,,•/ ,,,,; 

11-7 7-3 3-11 • 11-7 7-3 

11-7 •-3 3-11 11-7 7-3 

ER- 2139.23 

f 

3-1i •' 
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FLOW •HEET CONTINUED 

DATE 

SPECIAL TREATMENT 5"•A•iT•A T E 

11- 
l 

7-3 3-11 /•1-7 7-3 ,...,/j. 3-11 11-7 7-3 3-11 11-7 7-3 3-11 

SIGNATURES 

!1-7 

7-3 

3-11 

ER- 2139.24 
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HOSPITAL 

Data No. 

PATIENT PLAN OF CARE 

Problem _•.I -"•Patlent Naec 
Goal 

F L:L'[Ct• •2294 00• c•-•-b," 

O?- 
CASR 

Immediate Interventions 

ER- 2139.26 

Date 
Rasolved 
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Node of admission: ,•mbul•tory•-] 
Religious preferenc•o•tlo•l)-} 
Clergyman/phone: 
Personal effects • fist •aluables: 

Siinature of person taking valuables home: 

Instructions 

.Nurse call system 
Phone usage 
Bed & TV control 
Visiting hours 
Desire of restriction of visitors 
Meal times 
Smoking policy 
Lobby/waitlng room 
Electrical appliances 

PERTINENT •DICAL INFORMATION: 

Wheelchalr•] Stretcher,S_ 
Person giving information; patlent•other 

ADL: 
Dentures [] Complete [] Partial •] 
Glasses [] Contacts [] 
Hearing aid • Prosthesis [] 
Cane/walker [] Bedridden [] WheelchairS] 

DeaE [] Aphasia• 

Pulse Apical Radial ]•C• 
Respirations c• 

... 
•p • • I[•/• 0 

Weight actual Approximate •0 
Sf•re of person o)tainfng information: 

Relationship 

Diagnosis: 

Food & 
other-• 

Medications currently being taken at home:__•. 
Past medical history: 

Current 

Coexisting 

DISCHARGE PLAN 
Do you anticipate changes in your living 
conditions after dls=harge? 
In what area?: Wound care 

Transportation 
Help at home with ADL 
Mobilization 
Food preparation 
Medications 
Treatments 
Supplies 

Previous HHC: When k•at Agency 
Chronically.ill: Terminally ill 
Comments: "-•0•¢•••)•1• 

PSYCHOLOgICaL (check if applies) 
Uncooperative Forgetful 
Withdrawn __-•'-_/Irritable 
Angry __•Restless 
Anxious __•/Hysterieal 

•" "eased _•4•Orientatlon to: 
• •..sy Person 
•xstless Place 
Stuperous Time 

Comments: 
disorder 

872-40-86 

SOCIAL (check if applies) 
Patient lives with: Primary care person: Spouse Self 

Adult •hild Spouse 
Alone Adult child 
Nursing home Other care givers at home. 7- 

Name of nursg• home 
Available Nam•_• / Phone num•e 

family, •-•0 •OK•.k/ 

Name Phone numbe 
Comments: 

NUTRITION (check if applies) 
Special diet Underweight 
Recent weight change Needs help with eating 
Recent appetite change--•...•ime last food intake 
Heavy ETOH consumption•&•4,•ast liquid intake 
Overweight 
Comments: 

ER- 2139.27 
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}:EENT (check if appli,• 
Headache CataracL=: Left 
Sinusproblems Right 
Nasal congestion Glaucoma •Epistaxis Vision loss: OS 
Problems chewing OD 
So•es or ulcers in mouth-- OU 

:h problems Eye discharge: Left 
discharge Right 

Hearing loss: Left __-- Pupils reactive: Left 
Right Right 

Syncope Artificial eye 
Vertigo --_ 

RESPIRATORY (check if appllesl 
Dyspnea H/O frequent URI 
Pain Asthma 
SOB Emphysema 
Ra leo Smoker 
Stridor # of packs per day 
Rhonchi 02 therapy at home 
Wheezing # liters 
Cyanosis Tracheostomy 
Cough: Lung sounds: 

Productive Left 
Unproduc rive __-- High • 

Co•ments:. •1 •L 

GASTROINTESTINAL (check if applies) 
Nausea Blood in stool 
Vomiting Abdominal pain 
Diarrhea Ostomy 
Cons•ipatlon Last bowel movement 
Anorexia Abdominal distention 
Heartburn Ascites ,--- 
Ulcers Laxative use 

/" tel hernia 
ihagia Bowel sounds 

-I 

CARDIOVASCULAR (check if applies) 
History of: HBP 

CVA 
Cardiac disease 
MI 

Edema 
Pacemaker 
Palpitations 
Chest pain 
Phlebitis 
Pulmonary emboli 
Neck vein distention 

(when flat i•bed) 
Comments: ¢•_h• 

Pedal pulse present: 
Left 
Right 

Heart sounds: 
Irregular 
Distant 
Murmur 
Other 

Blood transfusion 
Date 
Reaction 

NEURO HUSCULAR (check if applies) 

Physical impairment: 
History of: 

Tremor 
Dizziness 
Seizure Pain/arthrltls of joints and 
Ataxia hones: location 
Pars lys is --w•'• 
Numbness •.Hoves all extremeties 
Weakness Equsl grips: 

Left 
Right 

V 

Assessment: ER- 2139.28 

History of: Polyuria 
Diabetes Polydypsia 
Thyroid Polyphagia 
Cancer Recent changes in voice 
Steroid therapy 
Chemotherapy 
Comments: 

••_ 

GENITOURINARY (check if applies) 
Dysuria Female 
Frequency Vaginal discharge 
Incontinence Menopausal 
Burning on 

urination-- Birth control method 
Nocturia Las• breast exam 
Hematuria Last pap smear 
Urinary retention LMP 
Difficulty initisting'-• Regular cycle 

stream Male 
Foley: Prostate problem 

last changed Penile discharge 
Comments: )•'7 

INTEGUmeNT (check if applies) 
Skin: 

Warm Reddened areas: 
Cool Feec 
Dry Heels 
Cyanotic Ankle 
Flushed Elbows 
Pale Sacrum. 
Other Hips 

Rashes Shoulders 
Diaphoretic Other 
Skin turgor: ;•ecublti: 

Good Feet 
Fair Ankle 
Poor Sacrum 

Hip 
Ocher 

Mark all bruises, abrasions, lacerations, d•cubitl 
wounds on dlagras below. 

Comments: 

Pediatrics (check if applies) 
Does child understand reason for hospitalization: 

Yes [] No F'] 
Breast fed Food dislikes: 
Bottle: 

Formula Diapers 
Frequenc• Potty trained 

Feed self Word for BM: 
Food likes: Word for urin•on: 
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IN TIIE SUPERIOR COURT OF TIIE STATE OF ARIZONA 

IN AND FOR TIIE COUNTY OF COCIIISE 

STATE OF ARIZONA, 

Plaintiff, 

VS. 

RANDY ELLIS BRAZEAL, 

Defendant. 

No. CR91-00284 (B) 

Plea Agreement 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

APPEAI•NCES: Mr. Alan K. Polley 
COUNTY ATTORNEY 
Mr. Chris M. Roll 
DEPUTY COUNTY ATTORNEY 
For the State 

Mr. Perry L. Hicks 
Attorney at Law 

Mr. James Conlogue 
Attorney at Law 
HICKS & CONLOGUE 
125 Naco Highway 
Bisbee, Arizona 85603 
For the Defendant 

Be it remembered that on the 17th day of 

October, 1991, the above-entitled matter came on for 

hearing before The llonorable Matthew W. Borowiec, 

Judge of the Superior Court, Division I. 

MERLE F•HODES BRIEFER 
fOUR1" BEPOI•]ER 

COCHIS[ CCXtNI•'. DIVISION 
DI•,WI•R CT 

DISBEE. ABJZONA 
4•1•-5471 
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your record will show a conviction of these two 

class 1 felonies, regardless of what the ultimate 

disposition of this case may be. 

DEFENDANT BRAZEAL: Yes, sir. 

TIlE COURT: All right. 

Counsel, what are the facts of this 

case and you are going to have to explain to the 

court why I should accept the plea. 

MR. flICKS: On or about the 8th of July of 

1991, Randy Brazeal, under circumstances manifesting 

an extreme indifference to human life, recklessly 

engaged in a course of conduct that created a grave 

risk of death both to Mandy Meyers and Mary Snyder 

and thereby was a cause of their deaths. 

Your llonor, basically, Randy was, on 

that night, at a campground in Elfrida, Arizona, 

where these girls were. 

He was drinking alcohol and encouraging, 

at least not discouraging, another person named Richard 

Stokely, who was with him, to drink alcohol. 

Ile was providing some Jim Beam whiskey 

to Richard Stokely and drove Stokely to buy Jim Beam 

whiskey and beer at a nearby tavern. 

Randy knew or should have known that 

Richard Stokely was a violent person when intoxicated. 

MERLE RHODES BRIEFER 
COURT REPORTER 

COC]'tlSI• CO(JHIY. DIVISION 
DRAWER CT 

BISB[[. A•ZOHA 
43•-5471 
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By providing Richard Stokely with alcohol, by 

encouraging his intoxication, Randy was encouraging 

a difficult situation. 

He agreed to take Richard Stokely 

to take a bath. Richard Stokely is a transient. 

He took baths near the Gleeson area. Randy encouraged 

Mary Snyder and Mandy Meyers to travel with him at a 

late hour, approximately i:00 o'clock in the morning, 

to go with Richard Stokely to this deserted desert 

area when Richard Stokely was in an inebriated and 

potentially violent condition and was a principal 

cause of the girls being in this deserted area. 

Your Honor, Randy engaged in a course 

of conduct while Richard Stokely was taking a bath 

while Richard Stokely was away taking a bath, Randy 

engaged in a course of conduct that, when Richard 

Stokely came upon that course of conduct, Richard 

Stokely was sexually aroused, did rape and murder 

the girls. 

Randy's engaging in the course of 

conduct leading up to Richard Stokely's rape and 

murder of the girls was a reckless cause of conduct. 

Randy's having the girls out there was a reckless 

course of conduct and manifested an extreme 

indifference to human life, created a grave risk 

MERLE RHODES BRIEFER 
COURT REPORER 

COC•15[ (:OUN•'Y. DIVISION 
DRAW[R • 

BISBEE, AIMZONA 
4•,2-5471 
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of death to the two girls. 

Randy did cause the death of the two 

girls although he did not intentionally murder the 

two girls. 

Your Honor, when things began to go 

bad, Randy did not engage in a course of conduct 

which perhaps could have saved the girls, which once 

again kept them in the situation they were in. 

And therefore, Your Honor, Randy, 

on July 8th of 1991, placed these girls in a position 

that, under circumstances that manifested an extreme 

indifference to their lives, recklessly engaged in a 

course of conduct that created a grave risk of death 

and did cause their deaths. 

And to that, we enter pleas of 

guilty to each of those charges, Your Honor. 

The court should accept this plea 

of guilty for many reasons. 

One is in fact, Randy is guilty of 

those two crimes. He is not guilty of a further crime 

And a trial in this matter, given the nature of these 

deaths, given the situation that we are in, could 

result in Randy's being convicted of a greater crime 

than which he did not commit. 

On the other hand, Randy did place 

MERI_E RHODES BRIEFER 

CO•ISE fOUN;Y. DI•SION 
D•R • 

BISB•. A•ZONA 
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these girls in a situation where they shouldn't 

have been. 

And therefore, Your Honor, it is 

in the interests of justice that Randy be convicted 

and punished with this sentence, which is more years 

than Randy has lived. 

And Your Honor, I would ask the 

court to accept the plea and accept the sentence. 

Your Honor, I know as much about this 

case as most but a few. I would tell the court that 

I believe this plea is in the interests of justice 

for both sides and that I do believe honestly that 

this plea is a plea which does reach what we are 

trying to do in this case, hopefully, which is to 

reach something that is just. 

THE COURT: Mr. Polley, do you have something 

to add to that statement of facts? 

MR. POLLEY: 

TIIE COURT: 

MR. POLLEY: 

No, nothing to the factual basis. 

All right. 

With the court's permission, 

I would like to address the reasonableness of 

the proposed settlement. 

THE COURT: Very well, please. 

MR. POLLEY: Your Honor, three of the four 

birth parents of Mandy Meyers and Mary Snyder plus 

MERI_E RHODES BRIEFER 
COUR]' •POR'•R 

•R • 
BISB•. A•ZONA 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

VS. 

RICHARD DALE STOKLEY, 

Defendant. 

CR91-00284A 

REPORTER'S TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 
Volume X 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEYS 
For the State 

Mr. G. Philip Maxey 
DEPUTY LEGAL DEFENDER 
Mr. Robert Arentz 
Attorney at Law 
For the Defendant 

Be it remembered that on the 25th day of 

March, ].992, the above-entitled matter came on for 

hearing before The Honorable Matthew W. Borowiec, 

Judge of the Superior Court, Division I. 

COIJkT REPO•I•. 
COCHISE COUNW. DIVISION 
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on that, on his willingness to answer? 

MR. MAXEY: No. 

THE COURT: Mr. Roll? 

MR. ROLL: No, Your Honor. 

THE COURT: You may step down. 

Call your next witness, counsel. 

MR. MAXEY: Thank you, Your Honor. 

If I may wait a moment for Mr. 

Brazeal to exit the courtroom. 

THE COURT: Yes, certainly. 

MR. MAXEY: The defense would call Clint King. 

CLINT KING, 

called as a witness by the defense, having been first 

duly sworn, testified on his oath, as follows: 

DIRECT EXAMINATION 

BY MR. MAXEY: 

Q 

Q 

in Elfrida? 

Would you please state your full name. 

Clint King. 

Where do you live? 

Elfrida, Arizona. 

Do you have a specific address 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

VS. 

RICHARD DALE STOKLEY, 

Defendant. 

No. CR91-00284A 

REPORTER's TRANSCRIPT OF PROCEEDINGS (ON APPEAL) 
Volume Xl 

APPEARANCES: Mr. Chris Roll 
Mr. Vincent Festa 
DEPUTY COUNTY ATTORNEY 
For the State 

Mr. Philip Maxey 
LEGAL DEFENDER 
Mr. Robert Arentz 
Attorney at Law 
For the Defendant 

Be it remembered that on the 26th day of 

March, 1992, the above-entitled matter came on for 

hearing before The Honorable Matthew W. Borowiec, 

Judge of the Superior Court, Division I. 

MERLE RHODES BRIEFER 
COURT I•P(•.ll•R 

CO¢•IISE COUhr•Y, DIV•S•OH 
DRAWER C1" 

BI•EE. ARIZOHA 
432-5703 A-275
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you don't stomp a person without intending to 

cause the result of death. You don't strangle 

a person, reassess as Dr. Flores says several 

times during the struggle, without intending to 

cause the death of that person. 

The act itself is an intentional 

act of strangulation. 

Stabbing you don't stab someone 

when you are killing them you don't stab someone 

without intending that the result occur that the 

stab wound is inflicted. Those are all intentional 

acts. 

You will hear the definition of 

knowingly. That is a lesser mental state. It is 

easier to prove by the state. It takes less 

evidence of intentional conduct. 

I am not going to talk about that, 

and also intoxication is no defense to that because 

the evidence we are talking about here today is 

evidence of intentional acts and nothing else. 

You have heard the evidence that's 

been presented, and I wi].l talk about that a little 

bit more. All right? 

The rest of the chart deals with 

accomplice let me read to you the accomplice 
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instruction you will receive: 

A person may be guilty of an 

offense committed by such person's own conduct 

or by the conduct of another for which such person 

is criminally accountable. 

A person is crimihally accountable 

for the conduct of another if the person is an 

accomplice of such person in the commission of 

an offense. 

"Accomplice" means a person who, 

with intent to promote or facilitate the commission 

of an offense: 

I) Solicits or commands another 

person to commit the offense; or 

2) Aids, counsels, agrees to aid or 

attempts to aid another person in planning or 

committing premeditated murder. 

And the third is: Provides the 

means or opportunity to another person to commit 

premeditated murder. 

We will be talking about the accomplice 

statute and the accomplice definition with respect 

to first-degree murder and perhaps with respect 

to some of the other charges. All right? 

First-degree murder. What do we 
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know about how these girls died? We know that 

two little 13-year-old girls, Mandy Meyers, and 

Mary Snyder, were taken to the Gleeson area by 

Richard Stokley and Randy Brazeal. We know that 

ultimately they ended up at the area of the mine 

shaft indicated on state's exhibit 53 and that there 

they were killed and their nude bodies were dumped 

into the mine shaft. 

How did they die? From Richard 

Stokley's statement that you heard at the 

beginning of the trial, you heard that both 

were stabbed by himself. He stabbed both of 

the girls he also, you heard that from Lieutenant 

Gene Kellogg who testified Richard Stokley told him 

he stabbed both of the girls. 

So both of the girls were stabbed, 

and you heard from Dr. Flores and Dr. Keen that 

those stab wounds were in the right eye. 

You know that Richard Stokley choked 

one of the girls because he said that in his 

statement. He said: I choked one and he choked 

the other. That's in his statement several times. 

We will go over that. 

We know from Richard Stokley's 

statement, what we can believe of it, is that he, 
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at least choked one of these girls, and according 

to him, Randy Brazeal choked the other. 

The girls died by strangulation. 

That is confirmed by Dr. Flores and Dr. Keen 

that the girls died from asphyxia due to strangulation. 

The autopsies also indicated that 

both girls were stabbed stab wounds in the right 

eye. 

We also know that during this process 

of the killing of the girls, that stomp marks were 

left on the body of Mandy Meyers, and we have heard 

about the shoes taken from Richard Stokley, and we 

have heard at least three people Flores, Keen, 

Bridgemon, all testify about their comparisons of 

those shoes with the stomp marks found on the body 

of Mandy Meyers. 

And all of those individuals testified 

that is a match. Those are consistent. Those stomp 

marks are consistent with being made by that tennis 

shoe. 

You have looked at the shoes yourself. 

You have looked at the photographs of the stomp 

marks. There is no question those stomp marks 

were made by Richard Stokley wearing the tennis 

shoes introduced in evidence. 
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for premeditation and intent apply to the death 

of Mary Snyder. 

What we can infer from Stokley's 

statement if we give it the best light possible, 

that Randy Brazeal killed Mary Snyder. Randy 

Brazeal killed Mary Snyder while Richard Stokley 

killed Mandy Meyers. 

The state submits to you that, even 

if you take Stokl•/'s statement in its best light 

he is guilty as an accomplice of the acts of Randy 

Brazeal if indeed Randy Brazeal killed Mary Snyder. 

If Randy Brazeal did not kill Mary 

Snyder, there is only one other person who could 

have. That's Richard Stokley. 

In that case, he would be a prinicipal. 

But giving his statement the most 

credence we can, he is guilty of being an accomplice 

to first-degree murder. 

Let's look at it. Did he aid, 

counsel., agree to aid or attempt to aid another 

person in the planning or committing premeditated 

murder? They planned it together. Yes, he aided 

and assisted in planning the murder. 

Did he aid and assist in committing 

the murder? Yes. If one of them grabbed one of 
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the presence of the jury.) 

THE COURT: 

proceed. 

MR. ARENTZ: 

Okay. Mr. Arentz, you may 

Thank you, Your Honor. 

Let me try to continue where I 

was going. I am not going to be very much longer. 

Premeditation and reflection 

in this case you have to look at if it did exist 

at all, it existed with Randy Brazeal. He is the 

one that told Richard Stokley he had to kill them. 

We have to kill them. You don't have any talk, 

no conversation, no agreement, nothing at all 

but Richard Stokley having sex with one of the 

girls, Mandy Meyers, and killing Mandy Meyers. 

What does that mean? That means 

Richard Stokley is guilty of second-degree murder 

of Mandy Meyers, intentionally, knowingly killing 

a human being. 

What does that mean? That means 

Richard Stokley is guilty of the sexual offenses 

involving Mandy Meyers. 

Does that mean he is guilty of 

crimes that were committed before he came to the 

car? No. Does that mean he is guilty of thoughts 
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ZZZ In tne Superior Cour[ 
11'4 THE COUNTY OF COCHISE 

STATE OF ARIZONA 

STATE OF ARIZONA 
P!aql ff 

DALE STOKLEY, 

Defendant 

QLSE NO. 

VERDICT 

We, •he Jury, du/y Lmpaneled and sworn in •he above endded action, upon o• oa•s do 
find the •efendant, RT•:'•: D DALE STOKLmy, not guilt'/ of the ccime of commi:ting 

sexual assault by en•a•inc in s>xuai intercourse 
o• o•i sexual ccntac• 

winh Mac,/ •avieene Snvd--c, child undec •he age of fifteen yeacs, non 
his spouse and without hec cDnsen%, on or abcut the Szh day of July, 
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In the Superior Court 

IN THE COUNTY OF COCHISE 
STATE OF ARIZONA 

STATE OF ARIZONA 
•lmnt•ff 

RICHARD DALE STOKLEY, 

oeie•a•t / 

CASE 

VERDICT 

We, t.he Jury, du/y impaneled and sworn in tJ-,e above ent•ded ac•on, upon our oaths do 
fiad the Defendant, RICHARD DALE STOKLEY, net guilty of the c.•i,me of commit•in• 

s=.ual ass•,•+ by encaainc in sexual n•=.. l,.•.•cu:-• o.,- seal sexual con.zacc 
"-ith Mandy Ruth Ma/ie Mevers, a cni!d und-s Zhe ace of fifteen yeats, 
not his spouse and %'ithou< hec consent, on sr abouz use 8[h day of July, 
1991 

A-283



In the Superior Court 

IN THE COUNTY OF COCHISE 
STATE OF ARIZONA 

STATE OF ARIZONA 

) 
P!ambff 

V S 
C.•SE •0. 

RICHARD DALE STOKLEY• VERDICT 

Defendant 

We, the Jury, duly impaneled a•d sworn in the above endded action, upon our oa•s do 
:lad the ,Defendant RI•H.•RD DALE STOKLEY, not ,'•.•v •ul•_ o e the ccz.s,e o• commztEin_• 

sexual conduct with a minoc by engaging in sexual inteccourse 
oc sea! 

sexual contac5 wi:h Mary Rayleene Snvder, a chz!.• •-• 

.-'ears, not his spouse, on cr about the 8th day of -'. 1991 J•iv, 
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In the Superior Court 
IN THE COUNTY OF COCHISE 

STATE OF ARIZONA 

STATE OF ARIZONA 

RICHARD •'•ua STCKLEY, 

Defendant 

CASE NO. .CR}!-Z:_'2_:.:.A 

VERDICT 

We, the Jury., duly knpaneled and sworn in •e above entitled act-ion, upon our oaths do 
find the Defendant, RICHARD DALE STOKLEy, not guilty of ,:he crime of kidnappin• 

Mary Rayleene Snyder, a child under the a{e of fifteen :,'ears, with the 
intent to infiicz death, physica• •nJurv or a se ffense on her X• • 

u•s -• a re!shy, 
on cr about the Sth 

day cf July, 199!. 
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In the Superior Court 

STATE OF ARIZONA 

IN THE COUNTY OFCOCHISE 
STATE OF ARIZONA 

P'a,nt•ff 

RICHARD DALE STOKLEY, 

Defendant 

CASE NO. 

VERDICT 

We, the Jury., duly impaneled and sworn in the above entitled action, upon our oaths do 
find uhe .Defen.4anU, RICHARD DALE STGKLEY, not guilt•, of the crime of kidnappinc 

?.landy Ru<n ?•acie Meyers, a child under the age of fifteen years, •ith 
the inten5 to inflict death, physical injury or a sexual offense on 

Y. ec or to c•herwise aid in in= m• = •om s•c.n o• a felony, on or aoou5 the 
6•h day of July, 19•i. 
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In the Superior Court 
IN THE COUNTY OF COCHISE 

STATE OF ARIZONA 

STATE OF ARIZONA 
Pla•nhff 

RICHARD DALE STOKLEY, 

Defendant 

CASE NO. CRg!-OO2_=gA 
VERDICT 

We, the Jury, duly impaneled and sworn •n •he above entitled action, upon our oaths do find the 'Defendant RICHARD DALE STOKLEY, nor. guilty of the crime of commiuting 
sexual conduct with a minor by engaging in sexual intercourse 

or 

ora!• 
sexual contact with Mandy Ruth Marie Meyers, a child under the age of 
fourteen years, not his spouse, on or about the 8th day of July, 199i. 
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In the Superior Court 
IN THE COUNTY OF COCHISE 

STATE OF ARIZONA 

• 

STATE OF ARIZONA 
Plaintiff 

v$ 

RICHARD DALE STOKBEY, 

Defendant 

VERDICT 

We, •e Jury, d•y impaneled a•d sworn • •e above en•t]• acdon, upon o• oa•s do 
find the Defendant RICHARD DALE STOKLEY, not quilty of the ccime of commotion% ficst de•ree murder of Ma•leene Sny__der, a child under the ace of fifteen years, on oc about the 8th day of Jul• 1991. 
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In the Superior Court VIII 

IN THE COUNTY OF COCHISE 
STATE OF ARIZONA 

STATE OF ARIZONA 

vs. 

Plaintiff 

RICHARD DALE STOKLEY, 

Defendant 

CASE NO. 

VERDICT 

cRgl-o0284k 

We, •e Jury, d•y impane|• and swom in •e above en•tled ac•on, upon o• oaths do 
find the Defendant RICHARD DALE STOKLEY: not quilty of the crime of committing 

first degree mu•de• of Mandy Ruth Marie Myers, a child under the aqe 
of fifteen years, on or about the 8<h day of July, 1991. 
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\ O F F I C E CUSTODIANOF MARRIAGE RECORDS 

, ' Courify of "Crittenden ' . ' • • . • 
_ ' • ' State of Arkansas • / " • • • 

vlafclenWame' ^ . " . " ' " ~ ^ : — : — L 

)ate of Marriage ̂ xMoAQJ]- Q\><M)IZ ~ " T ^ ~ '-. ^~ 

'ecorded in Volume -r^0r^J_ of Marriage Certificafes.at.Paae ' -

^ WITNESS myhand and Offfciaj'Seaf this day of ' X ^ / y / y y ' 

RUTH jr^ENT, County Clerk 

.ac. 
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To the United States Supreme Court, 

A Declaration and Plea from a Condemned Man in Arizona 

Ladies and Gentleman, Your Honours, 

My Name is Richard Dale Stokley, and I am under an active Death Warrant in Arizona, 
scheduled for execution on 5th December, 2012, at 10 a.m. And I need your help. 

My experience with crhninal law began in 1991-2, with two appointed trial attorneys who 
resented "being paid only $40 an hour," to represent me, something they did very poorly. Then, a 

different attorney for the Direct Appeal. I now know that he only did a ho-hum job. Once, as I 
waited while he was on another phone line, his secretary warned me about him. He withdrew after 
that appeal. I'd been naive, thinking all lawyers ethical, professional, and having integrity. 

I know of the AEDPA's Tolling Provision, and I'd always heard that the courts give much 
weight to the actions of a prudent man, sometimes even in his ignorance. So, I resolved to always 
pro. dently take care of my business, and not be assuming. I was without counsel and between 
actions, so I pressured the court to appoint counsel for my Rule 32 Petition (PCR). 

That was when I first encountered Harriette Levitt. I wish that you could know how many 
poor wretches like me there are whom she has given such dismal "representation," over the years. 
It's like she has made a travesty of the law, for many of us who had to depend on her for legal help. 
I mean dozens, and maybe hundreds of us. 

When I finally managed to get her on the phone -after much effort she told me that there 

were "no issues" that could be raised from my case, that appeals wouldn't last long, and that I'd be 
executed in 2-3 years. She had not even read my case •les! And when I saw what she was and was 
not doing with my Rule 32 petition (which I know was so crucial), and her haughty indifference, I 
knew that she has no business anywhere near a capital case. With my life hanging in the balance, 
I began writing everyone I could think of, pleading my cause in letters. I also filed a bar complaint. 
I am held master of my cause, and Levitt would not have meaningful communication with me, nor 

much at all. She would not listen to anything I said, nor did we ever meet once, though only about 

an hour apart. So, trying to be prudent and pay attention to my cause was not easy, nor was being 
responsible, or "mastery". 

But after the bar complaint, Levitt asked the comet to let her withdraw. It was granted, and 
Carla Ryan was appointed. She is a fighter, whom the Attorney General doesn't like because she 
makes them work, and still beats them. What ensued was more like a circus than a court case (it's 
documented, very well). I could only watch and wonder. 

The Attorney General wanted Levitt on my case, not Ryan, and the judge gave in. It was 
plain who ran that show. But I was "master of my cause"? I was saddled with Levitt through outside 
interference. She was never my agent, and there was no "relationship". I was just an abstract 

concept to her. 
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And there broke out a three-way squabble, with the Attorney General, Harriette Levitt, and 
Carla Ryan as the players. Levitt took documents filed in my name, in my case-by herself-and used 
them to defend herself from "attack", even going so far as to litigate against some few issues which 
Ryan had tried to raise before the judge switched back to Levitt. Do you see the "circus" I 
mentioned" It's all documented. Abandonment? What else could you call it? 

Keeping in mind my resolve to be prudent, and knowing that I am held "master of my cause", 
I have pondered how I was meant to exercise said "mastery". I had the Attorney General, the Court, 
and Levitt all acting against me and for themselves. So, how was I to give the State Courts the 
opportunity to address the issues that any lawyer worth their salt would easily have raised from my 
case? Everything that I attempted was razed, not raised. At one point, I asked Levitt for my case 

files, so that I might help myself. She refused. Everything I tried was stifled. "Mastery"? 

And now, I have completed the standard appeals process (State and Federal). They're all 
exhausted, and we are down to the motions and those petitions one files and then hangs on with 
bated breath, waiting and hoping (1 lth hour stuff). 

You have now read part of what I've experienced for the past 20+ years. I've described it 

truthfully, if only briefly. One must ask the question: Is this really how the criminal justice system 
is supposed to work? If it is, then shame on the whole kit-and-kaboodle. But I think it's not, and 

I realize and appreciate how you folks on the Court have lately made efforts toward cleaning up the 

faults in the system. And I THANK YOU for that, from my heart, and as a fellow American. 

This State plans to kill me, and soon. But this whole affair reeks -from the "trial" right on 

up through the present. I am still trying to be a prudent man, and trying to save my own life. I know 

that I'm not irredeemable. I'm not done, yet. But the prudence and mastery thing, how does one 

attain mastery of a situation when that situation is controlled by others, as mine has been? I cannot 
fathom it. What else could I possibly have done, back there, at that most crucial (Rule32-PCR) 
time? I am poorly educated, and I'm surely no lawyer. Is there anything to do? I nced help. Please. 

I thank you for your attention. 

Respectfully, 

Richard Dale Stokley 
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SUPERIOR COURT OF ARIZONA 

COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

-vs- 

RICHARD DALE STOKLEY, 

Defendant. 

No. CR91-OO284A 

PLEA AGREEMENT 

The State of Arizona and Defendant hereby agrees to the 

following disposition of this case: 

Plea: The Defendant agrees to plead quilty to al___•l counts i__•n 9h__•e 
Indictment as follows: 

COUNT I: On or about the 8th day of July, 1991, RICHARD 

DALE STOKLEY, kidnapped Mary Rayleene Snyder, a child under the 

age of fifteen (15) years with the intent to inflict death, 
physical injury or sexual offense on her or to otherwise aid in 

the commission of a felony, in violation of A.R.S. $•13- 
13•4(A) (3), 13-13•i, 13-604.01, and 13-8•i, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY knowingly 

restrained Mary Rayleene Snyder, a child under the age of fifteen 

years, with the intent to inflict upon the victim a sexual of- 

lense and cause her death. He did this by refusing to allow her 

to leave a remote area near Gleeson, in Cochise County, Arizona, 

for the purpose of inflicting upon Mary Rayleene Snyder a sexual 

assault, thereby committing the offense of kidnapping. 

COUNT If: On or about the 8th day of July, 1991, RICHARD 

DALE STOKLEY, kidnapped Mandy Ruth Marie Meyers, a child under 

the age of fifteen (15) years, with the intent to inflict death, 
physical injury or a sexual offense on her or to otherwise aid in 

the commission of a felony, in violation of A.R.S. SSI3- 
1384(A) (3), 13-1301, 13-6•4.01, and 13-801, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY, knowingly 

restrained Mandy Ruth Harie Heyers, a child under the age of 

A-297



fiteen years, with the intent to aid RANDY BRAZEAL in the commis- 

sion of a• offense enumerated in A.R.S. §13-1304. He did this by 

accompanying RANDY BRAZEAL and the victims in a vehicle driven by 

RANDY BRAZEAL to a remote area near Gleeson, in Cochise County, 

Arizona, knowing of the intention of RANDY BRAZEAL to inflict 

death upon both victims, to include Handy Ruth 14arie Heyers, 

thereby committing the offense of kidnapping. 

COUNT III: That on or about the 8th day of July, 1991, 
RICHARD DALE STOKLEY committed sexual assault by engaging in 
sexual intercourse or oral sexual contact with Mary Rayleene 
Snyder, a child under the age of fifteen (15) years, not his 
spouse and without her consent, in violation of A.R.S. .•SI3- 
1486)A), 13-14•i, 13-684.•i, and 13-801, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY, sexually 

assaulted Mary Rayleene Snyder, by intentionally 

sexual intercourse with her, a child under the age 

years, not his spouse, and without her consent. 

engaging in 

of fifteen 

Specifically, 

the accused penetrated the vulva of the victim with his 

the act occurring in a remote area near Gleeson, in 

County, Arizona. 

COUNT IV: On or about the 8th day of July, 1991, 
DALE STOKLEY committed sexual assault by engaging in 
intercourse or oral sexual contact with Handy Ruth Marie 

a child under the age of fifteen (15) years, not his spouse 
without her consent, in violatioD of A.R.S. •13-1406(A), 
14•i, 13-604.•I, and 13-8•i, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY, aided 

abetted the commission of a sexual assault against Mandy 

Harie 

engage 

child 

penis; 

Cochise 

RICHARD 
sexual 

Heyers, 
and 
13- 

and 

Meyers by providing the opportunity for RANDY BRAZEAL 

in sexual intercourse with |•andy Ruth Harie Meyers, 

under the age of fiteen years, not his spouse nor 

Ruth 

to 

a 

the 
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spouse of RANDY BRAZEAL, and •;ithout her consent. RICHARD DALE 

STOKLEY knowingly provided the opportunity for RANDY BRAZEAL to 

penetrate the vulva of Handy Ruth Harie Meyers with his penis and 

without her consent. He did this by restraining Mary Rayleene 

Snyder through a separate sexual assault timed so as to prevent 

her coming to the assistance of her friend, Handy Ruth Harie 

Meyers. The sexual assault occurred while in a remote area near 

Gleeson, in Cochise County, Arizona. 

COUNT V: On or about the 8th day of July, 1991, RICHARD 

DALE STOKLEY committed sexual conduct with a minor by engaging in 

sexual intercourse or oral sexual contact with Hary Rayleene 
Snyder, a child under the age of fourteen (14) years, not his 

spouse, in violation of A.R.S. S§I3-1405(A), ].3-1401, 13-604.O1, 
and 13-881, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY committed 

sexual conduct with a minor by intentionally engaging in sexual 

intercourse with Hary Rayleene Snyder, a minor under the age of 

fourteen years and not ]]is spouse. He placed his penis inside 

the vulva of the minor in a remote area near Gleeson, in Cochise 

County, Arizona. 

COUNT VI: On or about the 8th day of July, 1991, RICHARD 

DALE STOKLEY committed sexual conduct wit]] a minor by engaging in 

sexual intercourse or oral sexual contact with Handy Ruth Marie 

Meyers, a child under the age of fourteen (14) years, not his 

spouse, in violation of A.R.S. •13-1485(A), 13-14-1, 13-604.81, 
and 13-881, a class 2 felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY aided and 

abetted RANDY BRAZEAL in the commission of the offense of 

conduct with a minor by providing an opportunity for RANDY 

ZEAL to engage in sexual intercourse with Handy Ruth Harie 

sexual 

BRA- 

Hey- 

His simultaneous sexual assault on the other minor facilitated 

ers, a child under the age of fourteen years and not his spouse. 
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RANDY BRAZEAL'S commission of this offense. This 

cuffed near Gleeson, in Cochise County, Arizona. 

incident oc- 

COUNT VII: On or about the 8th day of July, 1991, RICHARD 
DALE STOKLEY committed first degree murder on Hary Rayleene 
Snyder, a child under the age of fifteen (15) years, in violation 
of A.R.S. •§13-I105, 13-1101, 13-783, and 13-881, a class 1 
felony. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY aided and 

abetted RANDY BRAZEAL in the first degree murder of Mary Rayleene 

Snyder, a child under the age of fifteen years. He acted as an 

accessory by killing Mandy Ruth Harie Heyers to conceal the 

earlier offenses and his identity. In those actions, RICHARD 

DALE STOKELY encouraged RANDY BRAZEAL to intentionally and with 

premeditation murder Hary Rayleene Snyder and cast her body into 

a mineshaft/well for the purpose of concealing their crimes. 

This act •as committed outside of Gleeson, Arizona, within the 

confines of Cochise County. 

COUNT VIII: On or about the 8th day of July, 1991, RICHARD 
DALE STOKLEY committed first degree murder of Handy Ruth Harie 
Meyers, a child under the age of fifteen (15) years, in violation 
of A.R.S. •13-I105, 13-1101, 13-703 and 13-8•i, a class 1 felo- 
ny. 

FACTUAL BASIS: On July 8, 1991, RICHARD DALE STOKLEY murdered 

with premeditation in the first degree, Handy Ruth Marie Meyers, 

a child under the age of fifteen years, by intending that his 

conduct would cause the death of the minor. RICHARD DALE STOKLEY 

strangled Mandy Ruth Harie Heyers to death using his hands by 

choking her aL-ound her throat until dead. He then concealed his 

crime by disposing of her body in a nearby well/mineshaft. 
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Terms: 
conditions: 

COUNT I 

Mitigated: 12 yrs. 

COUNT II 

Mitigated: 12 yrs. 

COUNT III 

Mitigated: 15yrs. 

COUNT IV 

Mitigated: 15 yrs. 

COUNT V 

Mitigated: 15 yrs. 

COUNT VI 

}litigated: 15 yrs. 

COUNT VII 

On the following understandings, terms and 

Presumptive: 17 yrs Aggravated: 22 yrs 

Presumptive: 17 yrs Aggravated: 22 yrs 

Presumptive: 20 yrs Aggravated: 25 yrs 

Presumptive: 20 yrs Aggravated: 25 yrs 

Presumptive: 20 yrs Aggravated: 25 yrs 

Presumptive: 20 yrs Aggravated: 25 yrs 

The Defendant agrees to make restitution for compensable 

Life imprisonment without possibility of release until comple- 
tion of thirty-five (35) years. 

COUNT VIII 

Life imprisonment without possibility of release until comple- 
tion of thirty-five (35) years. 

I. That the Defendant will receive a sentence no less than 
one hundred sixty-four (164) years of imprisonment without possi- 
bility of release on any basis until completion of the full one 

hundred sixty-four (164) years as defined in A.R.S. •13-105. He 

may also be ordered to pay a fine in any amount up to $900,000.00 
plus a 40% surcharge. Any sentence of imprisonment arising from 
Counts V and VI will be served concurrently to the one hundred 
sixty-four (164) year sentence of imprisonment. 

2. Special Sentencing Provisions: 

a. Defendant, in accordance with A.R.S. Section 13-808, 

must pay $800.00 to the Victim Compensation Fund through the 

Office of the Clerk of the Superior Court. 

b. 
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losses to the victims' families caused by the Defendant's ac- 

tions. RICHARD DALE STOKLEY also agres to pay restitution to the 

victims in the amount of $15,000.00. Defendant understands that 

the Court may order any portion of any fine imposed payable to 

the victims as additional restitution. 

c. This Plea Agreement in no way affects any civil forfei- 

ture proceedings which are now filed or which may be filed pursu- 

ant to A.R.S. Section 13-4301, et seq. 

d. Defendant will not attempt to or have any contact, 

either oral or written, with any member of the victims' families. 

3. That the following charges are dismissed with prejudice, 

or if not yet filed, shall not be brought against the defendant: 

Nolle. 

4. That this aqreement, unless rejected or withdrawn, 
serves to amend tl•e complaint, indictment, or information to 
charge the offense to which the defendant pleads, without the 
filing of any additional pleading. If the plea is rejected or 
withdrawn, the original charges are automatically reinstated. 

5. If the defendant is charged with a felony, that he 
hereby gives up his right to a preliminary hearing or other 
probable cause determination on the charges to which he pleads. 
In the event the court rejects the plea, or the defendant with- 
draws the plea, the defendant hereby gives up his right to a 
preliminary hearing or other probable cause determination on the 
original charges. 

6. Unless this plea is rejected or withdrawn, that the 
defendant hereby gives up any and all motions, defenses, objec- 
tions or requests which he has made or raised, or could assert 
hereafter, to the court's entry of judgment against him and 
imposition of a sentence upon him consistent with this agreement. 

7. That if after accepting this agreement the court con- 
cludes that any of its provisions regarding the sentence or the 
term and conditions or probation are inappropriate, it can reject 
the plea, giving the defendant an opportunity to withdraw the 
plea. 

I have read and understand the above. I have discussed the 
case and my constitutional rights with my lawyer, I understand 
that by pleading (guilty) I will be giving up my right to a trial 
by jury, to confront, cross-examine, and compel the attendance of 
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witnesses, and my privilege against self-incrimination. 
to enter my plea as indicated above on the terms and 
set forth herein. 

I agree 
conditions 

DATE 

I have discussed this case with my client in detail and 
advised him of his constitutional rights and all possible de- 
fenses. I believe that the plea and disposition set forth herein 
are appropriate under the facts of this case. I concur in the 
entry of the plea as indicated above and on the terms and condi- 
tions set forth herein. 

DATE 

DATE 

DEFENSE COUNSEL 

the plea and 
are in the 

I |,ave reviewed this matter and concur that 
disposition set forth 
interests of justice. 

herein are appropriate and 

DATE PROSECUTOR 
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IIICKS & cor.wilUE, P. c. /0) / {)1':'/P!, 
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1 .~~$ Yn, r, -.--
Attorney For Defendant RANDY BRAZEAL o..cs.i.J,_,__L.:,·l.J •. '. -2 r;Jl1: I.J.! 
PERRY L. HICKS -·,.~~ 

2 State Bar No. 007965 ·~·:~,.:~~::·~ 
I: I 

~ ' '• ' ' ' I 

3 . 
4 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

5 

6 

7 

8 

9 

10 

11 

IN AND FOR THE COUNTY OF COCHISE 

STATE OF ARIZONA, 

Plaintiff, 

vs. 

RANDY BRAZEAL, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------~----------> 

No. CR91-00284B 

MOTION TO CONTINUE 
TRIAL 

(Oral Argument Requested) 

12 COMES NOW, the Defendant RANDY BRAZEAL, by and through 

13 counsel undersigned, and respectful~y moves this Court, pursuant 

14 to Rule 8.5, Arizona Rules of Criminal Procedure, for a contin-

15 uance of the trial presently set for October 22nd, 1991. This 

16 Motion is based upon the following: 

17 1. Pursuant to the State's September 6, 1991 Notice of 

18 Status of Forensic Investigation~, DNA analysis of blood and 

19 semen samples will not be available until late November, 1991. 

20 This evidence may prove to be exculpatory as to this defendant 

21 and given tne seriousness of the crimes charged, lt is extremely 

22 vital to the defendant that he have available at the time of 

23 trial, all evidence of every kind and nature that tends to prove 
24 his innocence. 

25 2. State and defense counsel are still in the process of 

26 

I,. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

conducting witness interviews. In light of the fact that the 

majority of the tremendous number of witnesses (in excess of 

75 have been disclosed) involved in this matter have refused to 

submitt to interviews without the presence of the County 

Attorney, these interviews are subject to the availability of the 

prosecutor and has resulted in a delay in the investigation and 

defense preparation process. 

3. The nature of this case is extremely serious in view 

of the fact that the State believes there may be factors involved 

in this case which have a potential to be so aggravating, that it 

is seeking a sentence of death. As such, it is imperitive that 

each of these factors be thoroughly investigated. Additional 

time is needed to conduct these investigations. 
13 

14 
4. Disclosure is still being exchanged among the parties. 

15 
5. This is a first degree mu~der case in which the State 

16 
intends to seek the death penalty and is therefore an extraordi-

nary matter as contemplated by Rule 8.5, Arizona Rules of Crimi-
17 ~. 

22 

23 

24 

25 

26 

nal Procedure. 

6. In addition to preparing the defense in this matter, 

counsel for RANDY BRAZEAL has been placed in a position where he 

must investigate and defend against a myriad of accusations from 

a co-defendant. 
I 

In essence preparing for a sub-trial to be held 

within the framework of the main trial. 

7. The extraordinary nature of this case, the number of 

witnesses involved and the kind and nature of the evidence 

generated require the assistance of additional time to adequate-
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ly prepare this matter for trial. 

DATED this 2nd day of October, 1991. 
2 

HICKS & CONLOGUE, P.C. 
3 

4 

5 

6 

7 

8 

9 

CERTIFICATE 

Counsel undersigned affirms to 

BRAZEAL 

the Court that this 

10 application for a continuance is not made for the purpose of 

11 interposing or delay but is made in explicitly in good faith. 

12 The interests of justice will not be burdened or hampered by any 

13 delay in the trial of this matter. · 

14 

15 

16 

17 
Copy of the foregoing 

18 mailed/delivered this 
2nd day of October, 

19 1991, to: 

20 Hon. Matthew w. Borowiec 
Judge of the Superior Court 

21 

22 Chris Roll, Esq. 
Deputy Cochise County Attorney 

23 

24 

25 

26 
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for 

BRAZEAL 
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