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INTRODUCTION 

Senate Bill 1172 prohibits state-licensed mental health providers in California 

from engaging in a type of therapy known as “sexual orientation change efforts” 

with clients who are under 18 years old.  The statute is based on a scientific and 

professional consensus reached decades ago that homosexuality is a normal 

expression of human sexuality and not a disease, condition, or disorder in need of a 

“cure.”  It is also based on the conclusions of every mainstream professional 

mental health organization that sexual orientation change efforts (SOCE) are both 

ineffective and harmful.   

Appellants seek to enjoin this important legislation.  They reject the scientific 

and professional consensus on sexual orientation and SOCE and contend that 

licensed therapists and their patients have a constitutional right to provide and 

obtain mental health treatments deemed ineffective and unsafe by the State.  

Appellants’ motion distills to the idea that because a district court judge in another 

case granted a limited preliminary injunction enjoining enforcement of Senate Bill 

1172 only as to the three plaintiffs in that case,1 and because Appellants firmly 

believe that the law is unconstitutional and will cause them harm, this Court should 

                                           
1 See Welch et al. v. Brown et al., No. 12-02484 (E.D. Cal. Dec. 3, 2012).  In 

that case, the Honorable William B. Shubb enjoined the enforcement of Senate Bill 
1172 as against the three named Welch plaintiffs.  See Appellants’ Exhibit B.  The 
State will appeal Judge Shubb’s December 3 Order.   
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broadly enjoin a state law duly enacted to protect public health and safety.  This 

falls short of justifying the extraordinary relief they seek.   

Appellants cannot meet their burden.  In a comprehensive and well-reasoned 

opinion denying the motion for preliminary injunction, the Honorable Kimberly J. 

Mueller held that Senate Bill 1172 regulates professional conduct and not 

expressive speech, and that Appellants are therefore unlikely to succeed on the 

merits of their First Amendment claims.  Judge Mueller’s Order is rooted in well-

settled law holding that the government has broad authority to regulate and 

prohibit unprofessional conduct, and particularly of medical professionals, 

notwithstanding that the conduct may be initiated and/or carried out through 

speech.  Given the State’s significant interest in regulating the mental health 

profession and protecting the public from harm, Judge Mueller properly held that 

the law is constitutional.   

 Appellants cannot demonstrate a violation of the First Amendment or of any 

other constitutional right, nor can they demonstrate irreparable injury from the 

State’s restriction of treatments that, according to every mainstream authority, do 

not work and pose potentially serious risks of harm.  By contrast, an injunction 

would harm the State and the public interest.  It would expose vulnerable children 

and adolescents to treatment that the State and every major mental health 

organization in the country have condemned as an outmoded, ineffective, and 
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potentially dangerous relic from an era when homosexuality was pathologized and 

criminalized.  Accordingly, the law, the balance of equities, and the public interest 

all weigh in favor of denying Appellant’s emergency motion to enjoin Senate Bill 

1172. 

BACKGROUND 

I. THE STATUTE 
Senate Bill (SB) 1172 prohibits any “mental health provider” from engaging 

in “sexual orientation change efforts” with patients under 18 years of age.  Cal. 

Stats. 2012, ch. 835, § 2 (to be codified at Cal. Bus. & Prof. Code §§ 865.1, 

865(a)).2  Further, “[a]ny sexual orientation change efforts attempted on a patient 

under 18 years of age by a mental health provider shall be considered 

unprofessional conduct and shall subject a mental health provider to discipline by 

the licensing entity for that mental health provider.”  Id. (to be codified at Cal. Bus. 

& Prof. Code § 865.2).   

                                           
2 The term “mental health provider” means a “physician and surgeon 

specializing in the practice of psychiatry, a psychologist, a psychological assistant, 
intern, or trainee, a licensed marriage and family therapist, a registered marriage 
and family therapist, intern, or trainee, a licensed educational psychologist, a 
credentialed school psychologist, a licensed clinical social worker, an associate 
clinical social worker, a licensed professional clinical counselor, a registered 
clinical counselor, intern, trainee, or any other person designated as a mental health 
professional under California law or regulation.”  Cal. Stats. 2012, ch. 835, § 2 (to 
be codified at Cal. Bus. & Prof. Code § 865(a)). 
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SB 1172 defines “[s]exual orientation change efforts” as “any practices by 

mental health providers that seek to change an individual’s sexual orientation.  

This includes efforts to change behaviors or gender expressions, or to eliminate or 

reduce sexual or romantic attractions or feelings toward individuals of the same 

sex.”  Cal. Stats. 2012, ch. 835, § 2 (to be codified at Cal. Bus. & Prof. Code § 

865(b)(1)).  SOCE does not include “psychotherapies that: (A) provide acceptance, 

support, and understanding of clients or the facilitation of clients’ coping, social 

support, and identity exploration and development, including sexual orientation-

neutral interventions to prevent or address unlawful conduct or unsafe sexual 

practices; and (B) do not seek to change sexual orientation.”  Id. (to be codified at 

Cal. Bus. & Prof. Code § 856(b)(2)).  SOCE is sometimes called reparative or 

conversion therapy. 

The Legislature based SB 1172 on findings that “[b]eing lesbian, gay, or 

bisexual is not a disease, disorder, illness, deficiency, or shortcoming.  The major 

professional associations of mental health practitioners and researchers in the 

United States have recognized this fact for nearly 40 years.”  Cal. Stats. 2012, ch. 

835, § 1(a).  The Legislature further determined, based on extensive research and 

study by the American Psychological Association, the American Psychiatric 

Association, and other respected professional psychological and counseling 

associations, that: (1) there is little or no empirical evidence that SOCE works; and 
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(2) SOCE poses potentially severe risks of harm to patients, including but not 

limited to depression; anxiety; problems in sexual and emotional intimacy; loss of 

faith; self-destructive behavior; alienation from family; and suicidality.  Id. § 1(b)-

(m). 

In light of the broad professional consensus against the use of SOCE, the 

Legislature declared that “California has a compelling interest in protecting the 

physical and psychological well-being of minors, including lesbian, gay, bisexual, 

and transgender youth, and in protecting its minors against exposure to serious 

harms caused by sexual orientation change efforts.”  Cal. Stats. 2012, ch. 835, § 

1(n). 

ARGUMENT 

I. APPELLANTS HAVE NOT DEMONSTRATED GROUNDS TO ENJOIN SB 
1172. 

 A party seeking an injunction or stay of a state action that the district court 

has declined to enjoin must demonstrate: (1) a strong showing of likelihood of 

success on the merits of the appeal; (2) irreparable injury absent a stay; (3) that the 

issuance of a stay would not substantially injure the other interested parties; and (4) 

that the stay is in the public interest.  Golden Gate Rest. Ass’n v. City & Cnty. of 

San Francisco, 512 F.3d 1112, 1115 (9th Cir. 2008); see also Hilton v. Braunskill, 

481 U.S. 770, 776 (1987).  Appellants cannot meet their burden of establishing any 

one of these factors, let alone all of them.  
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A. Appellants Have Not Met Their Burden to Demonstrate 
Likelihood of Success on the Merits of the Appeal.  

 In order to demonstrate a “strong showing” that they are likely to 

succeed on the merits of their appeal, Appellants must establish that this Court will 

overturn Judge Mueller’s Order.  See Lopez v. Heckler, 713 F.2d 1432, 1436 (9th 

Cir. 1983).  This Court reviews the grant or denial of a preliminary injunction for 

abuse of discretion.  Am. Trucking Ass’ns v. City of Los Angeles, 559 F.3d 1046, 

1052 (9th Cir. 2009).  On review, it must be determined, “whether the court 

employed the appropriate legal standards governing the issuance of a preliminary 

injunction and whether the district court correctly apprehended the law with 

respect to the underlying issues in the case.”  A&M Records, Inc. v. Napster, Inc., 

239 F.3d 1004, 1013 (9th Cir. 2001).  “As long as the district court got the law 

right, it will not be reversed simply because the appellate court would have arrived 

at a different result if it had applied the law to the facts of the case.”  Sports Form, 

Inc. v. United Press, Int’l, 686 F.2d 750, 752 (9th Cir. 1982). 

1. Judge Mueller Employed the Correct Legal Standard. 
Appellants suggest that Judge Mueller failed to apply the proper standard for 

preliminary injunctions.  Motion at 9-10.  Specifically, Appellants contend that 

Judge Mueller ignored the balancing test set forth in Alliance for the Wild Rockies 

v. Cottrell, 632 F.3d 1127, 1134-35 (9th Cir. 2011),“engaged in a detailed, extra-
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record exposition of the merits” 3 of their claims, and did not consider irreparable 

harm.  Motion at 9-10.  As an initial matter, and as discussed more fully below, 

Appellants have not demonstrated any cognizable injury and/or that the balance of 

hardships in this case tips so strongly in their favor as to justify use of the Cottrell 

standard.  See Cottrell, 632 F.3d at 1131-35.  Moreover, and regardless, because 

Appellants did not establish either a likelihood of success on the merits or the 

existence of serious legal questions, it was not necessary to consider the question 

of irreparable harm.  See Order at 11-12 (setting forth preliminary injunction 

standard and stating that a court need not consider remaining factors if “the moving 

party cannot as a threshold matter demonstrate a ‘fair chance of success on the 

merits’”) (quoting Pimentel v. Dreyfus, 670 F.3d 1096, 1111 (9th Cir. 2012)). 

Although Appellants suggest that a preliminary injunction is a routine “device 

for preserving the status quo” that requires only “limited review” by the district 

court, Motion at 9, it is settled law that a “preliminary injunction is an 

extraordinary remedy never awarded as a matter of right.”  Winter v. Natural 

Resources Defense Council, Inc., 555 U.S. 7, 24 (2008) (internal quotations and 

                                           
3 Appellants do not identify the supposed “extra-record exposition.”  In fact, Judge 
Mueller’s Order considered only the evidence submitted by the parties and 
judicially noticeable facts, such as dictionary definitions of “psychotherapy,” 
“sexual orientation,” “practice,” and “treatment.”  See Fed. R. Evid. 201(b); 
Wilshire Westwood Assoc. v. Atlantic Richfield Corp.  881 F.2d 801, 803 (9th Cir. 
1989). 

Case: 12-17681     12/14/2012          ID: 8440775     DktEntry: 7-1     Page: 13 of 31 (13 of 282)



 

8 

citations omitted).  Moreover, an injunction will not preserve the status quo in this 

case, as the status quo is that the SB 1172 will take effect on January 1, 2013.  

Golden Gate Rest. Ass’n, 512 F.3d at 1116.  To justify a preliminary injunction, the 

moving party must establish by a “clear showing” “that he is likely to succeed on 

the merits, that he is likely to suffer irreparable harm in the absence of preliminary 

relief, that the balance of equities tips in his favor, and that an injunction is in the 

public interest.”  Winter, 555 U.S. at 20, 22.  Alternatively, “[a] preliminary 

injunction is appropriate when a plaintiff demonstrates . . . that serious questions 

going to the merits were raised and the balance of hardships tips sharply in the 

plaintiff’s favor.”  Alliance for the Wild Rockies, 632 F.3d at 1134-35 (internal 

quotations omitted).  Even under the alternative sliding scale test, however, 

plaintiffs must satisfy all four Winter factors.  Id. at 1135.  Thus, where, as here, a 

party cannot demonstrate even a “fair chance” of prevailing on the merits, a court 

need not consider the remaining factors.  Pimentel, 670 F.3d at 1111; see also 

DISH Network Corp. v. FCC, 653 F.3d 771, 776-77 (9th Cir. 2011).4  Accordingly, 

                                           
4 A “serious legal question” must present a “substantial case for relief on the 

merits”  Leiva-Perez v. Holder, 640 F.3d 962, 967-68 (9th Cir. 2011).  Appellants 
posit that because the Welch court granted an injunction as to the three Welch 
plaintiffs, “serious questions” about the constitutionality of SB 1172 necessarily 
exist.  Motion at 10, 17.  Even assuming that it were appropriate to apply the 
Cottrell balancing test here, the fact that another judge came to a different, and 
erroneous, conclusion regarding SB 1172 does not establish a “substantial, difficult 

(continued…) 
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it was proper for Judge Mueller to undertake a comprehensive analysis of the 

merits of Appellants’ claims and not reach their alleged harms.   

2. The District Court Properly Determined That SB 1172 is 
Rationally Related to the State’s Interest in Protecting the 
Physical and Psychological Well Being of Minors. 

Judge Mueller determined that: (1) SB 1172 is subject to rational basis review 

because it is a neutral regulation of professional conduct that does not implicate 

expressive speech protected by the First Amendment or any other constitutional 

right;5 and (2) SB 1172 is rationally related to the State’s interest in protecting the 

physical and psychological well being of minors.  Order at 42-44.  SB 1172 is 

based on the findings, recommended practices, and opinions of ten professional 

associations of mental health experts that (1) SOCE is, at a minimum, unproven 

and potentially harmful; and (2) homosexuality is not a disease or condition that 

warrants treatment.  Order at 42-43; Cal. Stats. 2012, ch. 835, §§ 1(a)-(m).  

Accordingly, Appellants cannot establish that SB 1172 lacks any conceivable 

                                           
(…continued) 
and doubtful” issue that could not be “resolved one way or the other at the hearing 
on the injunction.”  Gilder v. PGA Tour, Inc., 936 F.2d 417, 422 (9th Cir. 1991). 

5 Appellants’ Motion does not address Judge Mueller’s decision rejecting 
their fundamental rights claims.  Accordingly, Appellees confine their discussion 
to the merits of the First Amendment claims.  
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rational basis, and thus that the order denying the injunction was an abuse of 

discretion.  See Heller v. Doe, 509 U.S. 312, 320 (1993).6 

a. SB 1172 is a Reasonable Regulation of Professional 
Conduct  

Judge Mueller held that because SB 1172 regulates professional conduct and 

implicates speech only incidentally, insofar as speech is used in the practice of 

SOCE, Appellants are unlikely to succeed on the merits of their First Amendment 

claims.  Order at 16-21.  SOCE comprises a variety of psychological treatments 

and techniques that share the common goal of “curing” homosexuality and 

changing a patient’s sexual orientation.  See Declaration of Alexandra Robert 

Gordon, Exh. A (APA Task Force Report at 21-42).  These practices are not 

expressive speech, but rather professional conduct subject to reasonable regulation 

by the State.  Order at 16-21.  Appellants nevertheless insist that psychotherapy 

and SOCE are “entirely speech,” and thus, entitled to the highest level of 

protection under the First Amendment.  Motion at 19-20.  However, this Court 

already rejected that argument in National Ass’n for the Advancement of 

                                           
6 Appellants attempt to discredit the evidence that SOCE causes harm to 

minors.  However, a state need not offer “scientific or epidemiological ‘hard data’ 
to support a law or regulation affecting public health.”  New York State 
Ophthalmological Soc’y v. Bowen, 854 F.2d 1379, 1391 (D.C. Cir. 1987); Whalen 
v. Roe, 429 U.S. 589, 598 n.21 (1977) (“Nothing in the Constitution prohibits a 
State from reaching . . . a conclusion and acting on it legislatively simply because 
there is no conclusive evidence or empirical data”).  Regardless, as reflected in the 
Legislature’s findings, SB 1172 is supported by hard data and expert opinion. 
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Psychoanalysis v. Cal. Bd. of Psychology, 228 F.3d 1043 (9th Cir. 2000) 

(“NAAP”).  In NAAP, plaintiffs challenged California’s licensing scheme for 

psychoanalysts and argued that “because psychoanalysis is the ‘talking cure,’ it 

deserves special First Amendment protection because it is ‘pure speech.’”  Id. at 

1054.  This Court expressly disagreed and held that “the key component of 

psychoanalysis is the treatment of emotional suffering and depression, not 

speech. . . .  That psychoanalysts employ speech to treat their clients does not 

entitle them, or their profession, to special First Amendment protection.”  Id.; see 

also Order at 17.  Accordingly, this Court held that California’s licensing scheme 

“is a valid exercise of its police power to protect the health and safety of its 

citizens and does not offend the First Amendment.”  228 F.3d at 1056. 

Appellants’ argument ignores well-settled law that the First Amendment 

distinguishes between the regulation of expressive speech (which must survive 

strict scrutiny) and the regulation of professional conduct carried out through 

speech (which need only have a rational basis).  This distinction is drawn because 

regulations that target expressions of opinion and/or “discourse on public matters” 

implicate the core values protected by the First Amendment.  See Brown v. Entm’t 

Merchants Ass’n, 131 S. Ct. 2729, 2733 (2011).  In contrast, regulation of 

professional conduct does not “offend the First Amendment.”  See, e.g, Daly v. 

Sprague, 742 F.2d 896, 898 (5th Cir. 1984) (“Limitations on professional conduct 
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necessarily affect the use of language and association; accordingly, reasonable 

restraints on the practice of medicine and professional actions cannot be defeated 

by pointing to the fact that communication is involved.”).  While the “First 

Amendment recognizes no such thing as a ‘false idea,’” Hustler Magazine v. 

Falwell, 485 U.S. 46, 51 (1988), there are “false” and dangerous practices and 

treatments that the State may regulate or ban to protect the public from harm.7  See 

Washington v. Glucksberg, 521 U.S. 702, 731 (1997) (states may act to safeguard 

“the integrity and ethics of the medical profession” and to protect “vulnerable 

groups . . . from abuse, neglect, and mistakes” at the hands of medical 

practitioners); NAAP, 228 F.3d at 1054 (“it is properly within the state’s police 

power to regulate and license professions, especially when public health concerns 

are affected”).  Thus, “[i]t has never been deemed an abridgement of freedom of 

                                           
7 Indeed, “without so much as a nod to the First Amendment, doctors are 

routinely held liable for malpractice for speaking or for failing to speak.  Doctors 
commit malpractice for failing to inform patients in a timely way of an accurate 
diagnosis, for failing to give patients proper instructions, for failing to ask patients 
necessary questions, or for failing to refer a patient to an appropriate specialist.  In 
all these contexts, the regulation of professional speech is theoretically and 
practically inseparable from the regulation of medicine.”  Robert Post, Informed 
Consent to Abortion: A First Amendment Analysis of Compelled Physician Speech, 
2007 U. Ill. L. Rev. 939, 949 (2007); see also Ohralik v. Ohio State Bar Ass’n, 436 
U.S. 447, 456 (1978) (noting “numerous” examples of communications “that are 
regulated without offending the First Amendment”); cf. Planned Parenthood of 
Southeastern Penn. v. Casey, 505 U.S. 833, 884 (1992) (plurality opinion) (stating 
that a physician’s First Amendment right to speak “as part of the practice of 
medicine” is “subject to reasonable licensing and regulation by the State”). 
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speech or press to make a course of conduct illegal merely because the conduct 

was in part initiated, evidenced, or carried out by means of language, either 

spoken, written, or printed.”  NAAP, 228 F.3d at 1053 (quoting Giboney v. Empire 

Storage & Ice Co., 336 U.S. 490, 502 (1949)).8   

b. SB 1172 Does Not Regulate Content or Viewpoint. 

Judge Mueller also rejected Appellants’ contention that SB 1172 

unconstitutionally discriminates on the basis of content or viewpoint.  Order at 12-

16.  In their motion and supporting declarations, Appellants repeat their arguments 

that SB 1172 is content and/or viewpoint-based because it only applies to 

“conversations about” and prohibits a particular viewpoint regarding sexual 

orientation.  Motion at 18-19.  However, SB 1172 only proscribes “practices” and 

“actions designed to affect a difference [in sexual orientation].”  It does not 

proscribe speech.  Order at 15-16.  SB 1172 leaves licensed mental health 

professionals free to express their theories and opinions about sexual orientation 

and SOCE, including the views that same-sex attractions can be reduced or 

                                           
8 This distinction between professional conduct and expressive speech is in 

no way contradicted by the statement in Conant v. Walters, that “professional 
speech may be entitled to ‘the strongest protection our Constitution has to offer.’”  
309 F.3d 629, 637 (9th Cir. 2002) (quoting Florida Bar v. Went For It, Inc., 515 
U.S. 618, 634 (1995)).  As discussed below, the speech at issue in Conant was not 
treatment but expressive speech.  Similarly, Florida Bar noted only that 
professional speech by attorneys may merit heightened protection when it concerns 
“public issues and matters of legal representation.”  515 U.S. at 634.   
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eliminated, that homosexuality is morally wrong, and/or that a minor could seek 

SOCE from a religious counselor or provider not covered by the challenged law. 9   

For this reason, Conant v. Walters, 309 F.3d 629 (9th Cir. 2002), on which 

Appellants rely, is inapposite.  Conant involved a First Amendment challenge to a 

federal policy that expressly prohibited doctors from “recommending” the use of 

medical marijuana to their patients.  None of the parties in Conant argued that the 

First Amendment prevented the government from prohibiting doctors from 

prescribing or dispensing marijuana.  The policy enjoined in Conant directly 

restricted protected speech by preventing doctors from offering patients not 

medical treatment, but information and opinions about medical treatment.  In 

contrast, SB 1172 does not regulate “on the basis of the content of doctor-patient 

communications.”  Id. at 637.  Instead, it targets mental health treatments that 

provide no benefits and put patients at risk of serious harms.  SB 1172 does not bar 

therapists from “recommending,” discussing, or providing their clients with 

information about SOCE; it simply prohibits them from providing SOCE therapy 

to minors.  See Order at 15-16 (“SB 1172 does not on its face penalize a mental 
                                           

9 To be clear, telling a client that the therapist believes that being gay is 
morally wrong or unhealthy and can be changed may well violate applicable 
ethical standards for mental health providers.  Similarly, given the lack of 
empirical evidence that SOCE works, and the known risks of engaging in SOCE, 
counseling minors and their families that they should pursue SOCE may violate a 
mental health provider’s basic duty of competency.  Such speech would not, 
however, violate SB 1172. 
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health professional’s exercise of judgment in simply informing a minor patient that 

he or she might benefit from SOCE; it also does not prohibit speech necessary to 

the therapists practice”). 

Appellants argue that SB 1172 is “content-based” because it restricts 

therapists from providing one particular type of treatment.  Motion at 18.  This is 

incorrect.  While a legislative determination that a particular practice is harmful 

and should be proscribed certainly has content, the law itself is not a “content-

based” restriction on speech within the meaning of the First Amendment.  “[L]aws 

that by their terms distinguish favored speech from disfavored speech on the basis 

of the ideas or views expressed are content-based[,]” as opposed to laws “that 

confer benefits or impose burdens on speech without reference to the ideas or 

views expressed are in most instances content-neutral.”  Turner Broadcasting Sys., 

Inc. v. FCC, 512 U.S. 622, 643 (1994).  The Legislature has determined that the 

“treatment” of SOCE is ineffective and potentially harmful and thus, is per se, 

“unprofessional conduct” if provided to minors.  Because SB 1172 does not 

suppress protected speech based on its message or viewpoint, but regulates 

professional practices for the important purpose of protecting public health, safety, 
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and welfare, it is not a “content-based” regulation of speech.  See NAAP, 228 F.3d 

at 1055-56.10    

Appellants’ suggestion that SB 1172 compels only one viewpoint or message 

regarding sexual orientation also fails.  SB 1172 does not compel any viewpoint or 

force therapists to endorse messages about sexual orientation with which they 

disagree.  As discussed above, therapists will still be free to express any viewpoint 

regarding the morality or changeability of sexual orientation.  The statute makes 

clear that “[s]exual orientation change efforts” “does not include psychotherapies 

that provide acceptance, support, and understanding of clients or the facilitation of 

clients’ coping, social support, and identity exploration and development.”  Cal. 

Stats. 2012, ch. 835, § 2 (to be codified at Cal. Bus. & Prof. Code § 865(b)(2)).  

However, the fact that these therapies are not prohibited, does not mean that any 

therapist has to offer them.11   

                                           
10 Appellants rely on dicta in NAAP for the proposition that because SB 1172 

dictates what can be said in therapy, it is not content-neutral.  Motion at 18-19.  
However, as discussed above, SB 1172 does not “dictate the content of what is said 
in therapy,” except to the extent it prohibits treatments deemed ineffective and 
harmful, which the NAAP court’s holding makes clear is constitutionally 
permissible.  See NAAP, 228 F.3d at 1050, 1055-56.  Indeed, in order to protect the 
public safety from “incompetent practice,” the State can and does regulate and 
proscribe treatments and conduct, most of which are conducted through speech.  
See, e.g., Cal. Bus. & Prof. Code § 2960 (setting forth grounds for denial, 
suspension, and revocation of psychology license). 

11 Moreover, “affirming” therapy does not mean encouraging same-sex 
attractions or behaviors.  It simply means assisting and affirming the client without 

(continued…) 
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B. Appellants Have Not Shown That They Will Suffer Irreparable 
Harm in the Absence of an Injunction.  

In addition to failing to show a likelihood of success on the merits of their 

appeal, Appellants also have not met their burden to demonstrate irreparable injury 

absent an injunction.  See Preminger v. Principi, 422 F.3d 815, 826 (9th Cir. 2005) 

(“The smaller the probability of a plaintiff’s success, the greater must be the 

showing of irreparable harm.”).  Much of the injury that Appellants allege is 

merely a repackaging of their meritless First Amendment claims.  Appellants’ 

motion and supporting declarations contain a litany of unsupported legal 

conclusions, including that the counselors will be unable to determine what SB 

1172 prohibits,12 that their speech will be suppressed and/or chilled, that they 

cannot discuss or recommend SOCE, and that they will risk their licenses if they 

offer the “banned viewpoint.”  Bare assertions that SOCE is unconstitutional do 

not amount to irreparable injury.  See Goldie’s Bookstore, Inc. v. Superior Ct., 739 

                                           
(…continued) 
any a priori treatment goal concerning how clients identify or live out their sexual 
orientation.  APA Report p. 14.  In fact, this is therapy that all of the Appellant 
mental health professionals have claimed that they already provide. 

12 Given that Appellants-therapists all practice SOCE, they cannot argue 
plausibly that they do not know what SB 1172 prohibits.  As Judge Mueller 
properly determined, the statute is not facially vague.  “‘[I]t is clear what the 
statute proscribes in the vast majority of its intended applications,’ namely therapy 
intended to alter a patient’s sexual orientation.”  Order at 28 (quoting Cal. 
Teachers Ass’n v. State Bd. of Educ., 271 F.3d 1141, 1151 (9th Cir. 2001)).  
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F.2d 466, 472 (9th Cir. 1984); see also Dex Media West, Inc. v. City of Seattle, 790 

F. Supp.2d 1276, 1289 (W.D. Wash. 2011).13 

Appellants’ remaining assertions of injury are equally unfounded.  Although 

they contend that minor clients will suffer harm (regression, damage to the 

therapeutic relationship, depression, and even suicidality) if they are not able to 

continue in SOCE therapy, Appellants do not identify any facts to support this 

conclusion, and given the complete lack of evidence of SOCE’s efficacy, it is 

unlikely that they could.  To the extent the Appellant-therapists insist that if SB 

1172 is not enjoined they will abruptly stop counseling their clients, this is a harm 

that they are threatening to create, and thus cannot form the basis for injunctive 

relief.  SB 1172 prohibits SOCE for minors.  It does not require the sudden 

cessation of counseling or rupture of the therapeutic alliance.  There are many 

other accepted therapies with which to treat emotional distress caused by sexual 

abuse, family discord, and conflicts between sexual orientation and religious and 

moral beliefs.  These therapies provide all the “generic” benefits of SOCE without 

                                           
13 Appellants rely on Sammartano v. First Judicial Dist. Court, 303 F.3d 

959, 973 (9th Cir. 2003) for the proposition that “the fact that a case raises serious 
First Amendment questions compels a finding that there exists the potential for 
irreparable injury,” but this authority has been abrogated by subsequent law.  
Winter requires that plaintiffs demonstrate that irreparable injury is likely in the 
absence of an injunction.  See Winter, 555 U.S. at 22; see also Cottrell, 632 F.3d at 
1135. 
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any of the attendant harms.  See APA Report pp. 3, 51-54.  SB 1172 does not stop 

Appellants from continuing to counsel their clients using these methods.14   

Appellants’ remaining claims that failing to enjoin SB 1172 pending appeal 

will cause irreparable harm to therapists by somehow forcing them to violate their 

ethical obligations or lose their livelihood all fail.  With respect to ethics, 

Appellants-therapists, who are obligated to provide competent care, plainly have 

no professional ethical obligation to offer SOCE, which has been disavowed by 

every mainstream association of mental health experts, to minors.  The assertion 

that the enforcement of SB 1172 will endanger careers and livelihoods is also 

baseless.  While Appellants put forth a variety of declarations in this Court to 

establish prospective financial ruin, these conflict with the evidence they submitted 

to the district court.  Compare, e.g., Vazzo Decl. (Dkt.3-8), ¶ 3 with Vazzo Decl. 

(Dkt. 3-16), ¶ 5.  Moreover, these counselors can still practice their profession; 

they just cannot provide SOCE to minors.  Accordingly, Appellants have not 

                                           
14 The notion that it is preferable for minors to receive SOCE from licensed 

mental health professionals rather than religious and unlicensed practitioners is 
misguided.  Unlike valid medical treatments, there is no benefit to receiving SOCE 
from a licensed professional, but there is a greater harm from doing so.  SOCE 
does not work, and may be damaging, no matter who performs it, but there is a 
particular harm in giving the imprimatur of a state license to a scientifically 
invalidated practice.  It is this harm of minors receiving SOCE from a licensed 
mental health professional that SB 1172 seeks to eliminate. 
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established sufficient injury to warrant an injunction of SB 1172 pending appeal.  

See Goldie’s Bookstore, Inc., 739 F.2d at 472. 

C. The Balance of Harms and the Public Interest Weigh Heavily 
Against an Injunction Pending Appeal.  

Appellants cannot establish sufficient harm to outweigh the fact that “[a]ny 

time a State is enjoined by a court from effectuating statutes enacted by 

representatives of its people, it suffers a form of irreparable injury.”  Maryland v. 

King, --- S. Ct. ---, No. 12A48, 2012 WL 3064878 at *2 (U.S. July 30, 2012) 

(citation omitted).  Moreover, allowing mental health providers to engage in SOCE 

with minors pending appeal could cause these minors irreparable harm, including 

severe depression and suicidal thoughts.  Cal. Stats. 2012, ch. 835, § 1(b)-(m).  

None of this damage could be undone if the injunction were subsequently vacated.  

These harms to the State and the public interest far outweigh the alleged harm to 

Appellants.  See Golden Gate Rest. Ass’n, 512 F.3d at 1126-27 (“The public 

interest may be declared in the form of a statute”) (citation omitted); See Fed. 

Trade Comm’n v. Affordable Media, LLC, 179 F.3d 1228, 1236 (9th Cir. 1999) 

(“[W]hen a district court balances the hardships of the public interest against a 

private interest, the public interest should receive greater weight.”) (citation 

omitted).   
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CONCLUSION 
The Court should deny the emergency motion for an injunction pending the 

preliminary injunction appeal.  

 

Dated:  December 14, 2012 
 

Respectfully submitted,  
 
KAMALA D. HARRIS 
Attorney General of California 
DOUGLAS J. WOODS 
Senior Assistant Attorney General 
TAMAR PACHTER 
Supervising Deputy Attorney General 
 
/s/ Alexandra Robert Gordon 
ALEXANDRA ROBERT GORDON 
Deputy Attorney General 
Attorneys for Defendants-Appellees  
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