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QUESTIONS PRESENTED FOR REVIEW
Whether the analysis in this Court’s withdrawn panel opinion in
Dickens v. Ryan, 688 F.3d 1054 (9th Cir. 2012), rehearing en Banc ordered by
Dickens v. Ryan, 2013 WL 57802 (9th Cir. 2013), should cause this Court to
reconsider its third amended panel opinion, or its denial of Schad’s Motion to
Vacate Judgment and Remand in light Martinez v. Ryan, 132 S. Ct. 1309
(2012)
1.

Whether the Arizona Superior Court order of January 18, 2013, has
any effect on this Court’s review of Schad’s claim of ineffective assistance at
sentencing, which was rejected in this Court’s third amended opinion?
2.

iii
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SUMMARY OF ARGUMENT
Even though Schad filed his motion to stay the mandate pending the en
banc proceedings in Dickens, and this Court invited him to argue whether the
analysis in the withdrawn Dickens opinion should cause it to reconsider its
denial of Schad’s Motion to Vacate Judgment and Remand in light of Martinez
v. Ryan, 132 S. Ct. 1309 (2012), Schad’s supplemental brief fails to even
mention the Dickens analysis, much less why it should cause this Court to
reconsider its third amended opinion regarding Schad’s claim of ineffective
assistance of counsel (IAC) at sentencing. Respondents have argued, in their
supplemental brief, why the analysis in the withdrawn Dickens opinion is
flawed, and even if not flawed, does not apply to this case. Accordingly, this
Court should not reconsider its third amended opinion or its denial of Schad’s
Martinez motion.
Nor does Schad mention Cullen v. Pinholster, 131 S. Ct. 1388 (2010),
much less show why this Court erred in denying the IAC claim at issue based on
Pinholster. Pinholster controls this case because the IAC claim was denied on
the merits by the state court.
Schad elaborates on his previously-made Martinez argument, but
Martinez does not apply because the district court did not find the claim
procedurally defaulted and there is thus no procedural default to excuse.

1
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Schad’s attempt to use the affirmative defense of procedural default as a sword
to undermine the finality of the state court judgment should not be countenanced
by this Court. It would be an abuse of discretion for this Court to independently
find a procedural default.
Finally, the Arizona Superior Court’s order of January 18, 2013, has no
effect on this Court’s review of the IAC issue. The order simply says that the
claim is precluded in state court because it was raised in the first state postconviction proceeding. That accords with the district court’s finding that the
claim was decided on the merits, the district court’s rejecting the claim on the
merits, and this Court rejecting the claim on the merits. Federal habeas law,
including the procedural default doctrine and Martinez, is not relevant to the
state court’s resolution of Schad’s successive state post-conviction proceeding.

2

(6 of 30)

Case: 07-99005

02/14/2013

ID: 8514875

DktEntry: 108-1

Page: 7 of 21

ARGUMENTS
Schad fails to show that anything has changed since this Court denied his
Motion to Vacate Judgment and Remand in light of Martinez. Schad fails to
discuss the withdrawn Dickens panel’s analysis, and does not even discuss
Pinholster, much less why this Court erred by relying on Pinholster in its third
amended opinion. Martinez does not apply because the district court did not
find a procedural default that could be excused under Martinez. The Arizona
Superior Court’s denial of Schad’s successive state petition for post-conviction
relief, because the claim had been presented in a previous petition, does not
affect this Court’s review of Schad’s IAC claim.
I
DICKENS’ ANALYSIS
Even though Schad filed a motion to stay the mandate pending the en
banc proceedings in Dickens, and despite this Court’s order inviting him to
argue whether the analysis in the withdrawn Dickens opinion should cause it to
reconsider its third amended opinion or denial of Schad’s Motion to Vacate
Judgment and Remand in light of Martinez), Schad’s supplemental brief fails to
even mention the Dickens analysis, much less why it should cause this Court to
reconsider its third amended opinion or denial of his Martinez motion.
Respondents have argued, in their supplemental brief, why the analysis in the
withdrawn Dickens opinion is flawed, and even if not flawed, does not apply to
3
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this case. This Court should deny oral argument and issue the mandate.
II
PINHOLSTER STILL CONTROLS
Nor does Schad even mention Pinholster, much less show why this
Court’s reliance upon Pinholster in its third amended opinion was in error. The
applicability of Pinholster to this case is made manifest by Chief Judge
Kozinski’s dissenting opinion in Pinholster, where this Court’s opinion was
overturned by the Supreme Court. Chief Judge Kozinski’s dissent asserted that
this Court’s review should be limited to the record presented in the state habeas
petition. Pinholster v. Ayers, 590 F.3d 651, 688-690 (9th Cir. 2009) (C.J.
Kozinski, dissenting). The dissent warned:
This is the most dangerous part of the majority opinion as it
blots out a key component of AEDPA. The statute was designed to
force habeas petitioners to develop their factual claims in state
court. [citation omitted]. The majority now provides a handydandy road map for circumventing this requirement: A petitioner
can present a weak case to the state court, confident that his
showing won't justify an evidentiary hearing. Later, in federal
court, he can substitute much stronger evidence and get a district
judge to consider it in the first instance, free of any adverse
findings the state court might have made. I don't believe that
AEDPA sanctions this bait-and-switch tactic, nor will it long
endure.
590 F.3d at 690 (emphasis added).
When this Court considered the Pinholster case, it was in a similar
posture to Schad’s case. California contended “that some of the evidence
4
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adduced in the federal evidentiary hearing fundamentally changed Pinholster’s
claim so as to render it effectively unadjudicated.” 131 S. Ct. at 1402 n.11
(emphasis added). Pinholster argued that the additional evidence that had not
been part of the claim in state court “simply support[ed]” his alleged claim. Id.
The Supreme Court rejected Pinholster’s argument:
We need not resolve this dispute because, even accepting
Pinholster’s position, he is not entitled to federal habeas relief.
Pinholster has failed to show that the California Supreme Court
unreasonably applied clearly established federal law on the record
before that court, [citing the opinion], which brings our analysis to
an end. Even if the evidence adduced in the District Court
additionally supports his claim, as Pinholster contends, we are
precluded from considering it.”
Id. (emphasis added.)
Here Schad did not support his IAC claim in the first state postconviction petition with any substantive evidence other than two very general
affidavits from a mitigation specialist, Holly Wake.

Although Schad has

contended that the new evidence he presented in federal court supports his IAC
claim, this Court is precluded from considering it. This Court’s straightforward
application of Pinholster need not be reconsidered.
III
MARTINEZ DOES NOT APPLY
Schad fails to show that anything has changed since this Court denied his
Motion to Vacate Judgment and Remand in light of Martinez, and thus there is
5
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no reason for this Court to reconsider its denial of the motion or its third
amended opinion. He merely embellishes his previous arguments regarding
Martinez in support of his Motion to Vacate Judgment and Remand, which was
denied by this Court. Martinez does not apply here because the district court
found no procedural default that could be excused under Martinez.
Schad has attached remand orders from three capital habeas cases:
Runningeagle v. Ryan, No. 07-99026 (9th Cir. Order, July 18, 2012); Creech v.
Hardison, No. 10-99015 (9th Cir. Order, June 20, 2012); and George Lopez v.
Ryan, No. 09-99028 (9th Cir Order, April 26, 2012). But in all of those cases,
this Court ordered a remand to the district court for Martinez analysis of claims
that the district court had previously found were procedurally defaulted.
Additionally, Schad discusses as some length an unpublished opinion
from the Fourth Circuit, Moses v. Branker, 2007 WL 3083548 (4th Cir. Oct. 23,
2007). First, as an unpublished decision, the decision is not binding precedent,
even in the Fourth Circuit. Second, it is pre-Pinholster and pre-Martinez, and so
does not inform as to how Pinholster and Martinez apply in this case. Third, to
the extent it relies on the holding in Vasquez v. Hillery, 474 U.S. 254 (1986), for
the proposition that a habeas petitioner who presents facts that “fundamentally
alter” a claim has not properly exhausted the altered claim and is subject to
procedural default, that reliance is no longer valid for the same reasons it was

6
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not valid in the vacated Dickens analysis. Fourth, unlike the present case, the
district court in Moses found a procedural default, which was upheld by the
Fourth Circuit. Moses, at **2-3.
Similarly inapplicable are the cases cited by Schad at pages 13-15 for the
proposition that the claim is procedurally defaulted because Schad presented
new evidence in federal court that made it a new IAC claim. But those cases are
based on the same theory as Hillery, which does not apply under AEDPA after
Pinholster.
Schad cites a statement by Respondents, when the case was in district
court, arguing that the new evidence placed the claim in a significantly different
posture, and thus made it not fairly exhausted and procedurally defaulted.
(Supplemental Brief at 15.) But that was made under a Hillery theory, and
Respondents’ argument that the new evidence caused a procedural default was
rejected by the federal district court. Moreover, California made a similar
argument in Pinholster, but the Supreme Court nevertheless held that the IAC
claim in federal court had to be decided on the state court record.

See

Pinholster, 131 S. Ct. at 1402 n.11. Even if Hillery were still good law, it would
not aid Schad because the essence of his federal claim—that counsel provided
ineffective assistance at sentencing by failing to adequately investigate and
present mitigating evidence—was the same as that presented to the state PCR

7
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court. See Stokley v. Ryan, 659 F.3d 802, 809 (9th Cir. 2011).
Despite the issue having been decided on the merits by the state PCR
court in the first state PCR proceeding, the district court, and this Court on
appeal, Schad attempts to manufacture a procedural default to be used as a
sword against Respondents’ interest in finality. That is a perverse use of the
affirmative defense of procedural default. See generally Trest v. Cain, 522 U.S.
87, 89 (1997). It would be an abuse of discretion for this Court, on appeal, to
“independently decide” that Schad’s claim was procedurally defaulted. See
Wood v. Milyard, 132 S. Ct. 1826, 1834-35 (2012).
Most of Schad’s brief is devoted to arguing why he shows cause and
prejudice under Martinez. But because Martinez does not apply, that analysis is
not apt. Furthermore, even under a Martinez analysis, Schad’s claim fails.
Martinez requires a prisoner to make a substantial showing on four separate
points: (1) trial counsel’s performance was constitutionally deficient, (2) trial
counsel’s deficient performance was prejudicial, (3) PCR counsel’s performance
was constitutionally deficient, and (4) PCR counsel’s deficient performance
prejudiced the prisoner’s case. See, e.g., Sexton v. Cozner, 679 F.3d 1150, 1157
(9th Cir. 2012). Schad’s IAC claim is not substantial. See, e.g.,Leavitt v. Arave,
682 F.3d 1138, 1140-41 (9th Cir. 2012) (per curiam). The district court found

8
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that Schad had not “demonstrated that trial counsel’s performance at sentencing
was either deficient performance or prejudicial.” ER at 73.
“To establish deficient performance, a person challenging a conviction
must show that ‘counsel’s representation fell below an objective standard of
reasonableness.’” Harrington v. Richter, 131 S. Ct. 770, 787 (2011) (quoting
Strickland v. Washington, 466 U.S. 668, 688 (1984)). “[T]he standard for
judging counsel’s representation is a most deferential one.” Id.
As discussed in this Court’s third amended panel opinion, sentencing
counsel filed a 39-page sentencing memorandum proffering 12 mitigating
circumstances and presented testimony at sentencing from 15 witnesses,
“including correctional officers, friends, relatives and a psychiatrist.” Schad v.
Ryan, 671 F.3d 708, 718-719 (2010). Furthermore, the pre-sentence report
prepared by a probation officer “included discussions of Schad’s troubled
childhood, favorable character reports from several of Schad’s friends and
Arizona prison officials, and Schad’s good behavior and achievements in
prison.” Id. at 719. Counsel reasonably chose the strategy of showing that
Schad was basically a good man, who would benefit from rehabilitation; arguing
that he was of “good or stable character.” (SER at 1816.) Counsel also proffered
as in mitigation expert psychiatric testimony that Schad “now displays no
evidence of a potential for violent or dangerous behavior.” (SER at 1817.)

9
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The facts of Strickland, an opinion issued after Schad’s murder, do not
support Schad’s claim that his counsel was deficient in developing and offering
mitigation. The Court stated:
In preparing for the sentencing hearing, counsel spoke with
respondent about his background. He also spoke on the telephone
with respondent’s wife and mother, though he did not follow up on
the one unsuccessful effort to meet with them. He did not
otherwise seek out character witnesses for respondent. [citation
omitted] Nor did he request a psychiatric examination, since his
conversations with his client gave no indication that respondent had
psychological problems. [citation omitted].
Strickland, 466 U.S. 672-73.

The Supreme Court held that, under these

circumstances, the attorney’s performance was neither deficient under the
prevailing norms nor prejudicial: “Failure to make the required showing of
either deficient performance or sufficient prejudice defeats the ineffectiveness
claim. Here there is a double failure.” Id. at 700. The Court found no prejudice
even though his attorney failed to offer any mitigating evidence, although
fourteen friends and relatives of the capital murder defendant were willing to
testify that he was “generally a good person,” and unoffered medical reports
described defendant as “chronically frustrated and depressed because of his
economic dilemma.” Id.
Nor is there a substantial showing of prejudice. See Cook v. Ryan, 688
F.3d 598, 612 (9th Cir. 2012); Stokley, 659 F.3d at 809 (“Even considering the
new evidence, we conclude that Stokley has not presented a colorable claim of
10
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ineffective assistance of counsel.”); Even if Schad had offered all of the
evidence he later submitted in federal court, it would not have mattered because
it was cumulative to what was already presented. The district court found: “The
affidavits submitted by family members and psychologists repeat, rather than
corroborate or elaborate on, the specific details of abuse included in the
presentence report.” (ER 73-74.) The district court noted that Dr. Sanislow’s
declaration, “when documenting the abuse Petitioner suffered,” frequently relied
“on the details contained in the presentence report.” (ER at 74). The district
court found the new material “is either cumulative or, . . . , contradictory to the
portrait of Petitioner that trial counsel presented at sentencing.” (ER 75.) See
Wong v. Belmontes, 558 U.S. 15, 130 S. Ct. 383, 386-90 (2009); Leavitt, 646
F.3d at 615; Mickey v. Ayers, 606 F.3d 1223, 1248 (9th Cir. 2010); Bible v.
Ryan, 571 F.3d 860, 871-72 (9th Cir. 2009).
Schad argues that Respondents have conceded that PCR counsel was
deficient, but that is not true. Rather, Respondents argued that Schad was not
diligent in presenting additional facts to the state PCR court, which is a different
analysis based on 28 U.S.C. Section 2254(e)(2). Diligence concerns how a
claim was presented, not whether counsel was deficient under Martinez for not
raising a claim.
In the vacated second amended opinion, this panel found that “Schad’s
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legal team attempted in state court to develop a factual basis for his ineffective
assistance claim, but faced several obstacles.” 1 Schad v. Ryan, 606 F.3d 1022,
1043 (9th Cir. 2010). This Court then listed the difficulties. Id. It found: “As a
result, Schad was unsuccessful in bringing out any significant mitigation
evidence during his state habeas proceedings, leading to the denial of his
ineffective assistance of counsel claim without an evidentiary hearing in state
court.” Id. Thus, this panel certainly did not find deficient performance by PCR
counsel.

It simply cannot be said that “Petitioner’s postconviction counsel

performed his duties so incompetently as to be outside the ‘wide range of
professionally competent assistance.’” Miles v. Ryan, 691 F.3d 1127, 1144 (9th
Cir. 2012).
At any rate, Pinholster made clear that a diligence analysis is irrelevant

1

________________________

For instance, the first PCR investigator, Sheila Cahill, stated in her supplement
of December 3, 1993, that she had found and contacted Schad’s mother by
telephone, but “that she would not tell me where Mr. Schad’s siblings were or
how to get in touch with them.” (SER at 1834.) Schad’s mother said Schad was
a good boy when he was growing up, but hung up without saying more. (Id. at
1835.) Cahill believed it would be hard to find the rest of the family, and “I
don’t believe they would cooperate with us.” Id. The affidavit from Holly Wake
similarly noted that: “In previous years, Mr. Schad’s family was uncooperative
with efforts to obtain information about family history.” (ER at 335.) These
unsuccessful efforts also show that sentencing counsel was not ineffective for
not presenting such information.
12
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when the state court denied the claim on the merits. After remand from the
Supreme Court in light of Pinholster, this Court held that “[a]lthough Schad
sought to present such evidence in the district court, the Supreme Court has now
ruled that, when a state court has decided an issue on the merits, the federal
courts may not consider additional evidence.” Id. at 722 (citing Pinholster).
Moreover, Schad cannot make a substantial showing of prejudice from
any deficiency by PCR counsel, because the district court considered the new
evidence (that PCR counsel could theoretically have developed and presented),
but found it would not have changed the sentence because it would either have
been merely cumulative or it would have been actually contradictory to the
primary defense theory at sentencing. ER at 75. See Schriro v. Landrigan, 550
U.S. 465, 481 (2007) (holding that “the mitigating evidence he [Landrigan]
seeks to introduce would not have changed the result.”).
IV
THE RECENT ARIZONA SUPERIOR COURT ORDER
HAS NO EFFECT ON THIS COURT’S THIRD AMENDED
OPINION OR THIS PROCEEDING.
The recent order from the Arizona Superior Court has no effect on this
Court’s third amended opinion or this proceeding.
Schad misrepresents what the state trial court found in the successive
PCR. He incorrectly asserts that the state trial court found the claim barred

13
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under Rule 32.2(a)(3), Arizona Rules of Criminal Procedure, which bars claim
that had could have been presented in a prior collateral proceeding, but were not
presented. But the state court did not cite Rule 32.2(a)(3), and it did not find the
claim precluded for not having been presented in the prior PCR proceeding.
Rather, it found:
In his first Rule 32 proceeding, he claimed that his trial
counsel provided ineffective assistance at sentencing by failing to
investigate and present mitigation evidence. Thus, because he
asserted an IAC claim in his first petition, the defendant is
precluded from asserting IAC at sentencing in this successive
proceeding.
(Exhibit A, at page four.) Thus, contrary to what Schad says, the claim was
found precluded because it was presented in the previous proceeding, rather than
because it was not presented in the prior proceeding. See Rule 32.2(a)(2), Ariz.
R. Crim. P. (providing preclusion for claims adjudicated on the merits on appeal
or in any previous collateral proceeding).
Accordingly, rather than aiding Schad, the latest state court ruling
supports Respondents’ position that the same claim was decided and presented
to the state court on the merits in the prior PCR proceeding, that the district
court decided it on the merits, and that this Court properly rejected the claim on
the merits.
Schad laments that the Arizona court did not employ Martinez in its
rejection of the claim. But Martinez and the procedural default doctrine are part
14
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of federal habeas law, and there was no reason for the state court to apply
federal habeas law in the state post-conviction context.
Accordingly, the state trial court’s ruling in Schad’s successive state PCR
proceeding presents no reason for this Court to reconsider its prior rulings.
CONCLUSION
For the above reasons, this Court should decline to reconsider its third
amended panel opinion, and issue the mandate in this case.
Respectfully submitted,
Thomas C. Horne
Attorney General
Kent E. Cattani
Solicitor General
Jeffrey A. Zick
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s/ Jon G. Anderson
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