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SUPERIOR COURT OF ARTZONA

COUNTY OF YAVAPAY
STATE OF ARIZONA,
' NO. 8752

. PRELIMINARY PETITION FOR
POST-CONVICTION RELIEF

Nt P Na

Plajintifrg,

V8.,

N Mgt N? o
.

EDWARD SCHAD, JR.
' Defendant, ) _

(ERELIMINARY NOTE: This preliminary petition is
prepared by counsel who has not had the opportunity to

review the entire file and recor& or to conducf necessary
'1nvésti§xtion ocutside the record.  The petitioner has not
had an opportunity to review his record and file with
counsel nor has défend‘ant had an opportunity to 'investiqa‘te
this case out.side of the record. This preliminary petition
is bei -
consultation with petitioner or'necessary‘investigaticn
because pqtltioner'é execution 1s'p:asent1y Bﬁheduled for
Décehberkzj, 1991.

| It is clear,vhow§9er,'that all potential legal and
factual issues must be investigated by appointed counsel

in this postfconviction proceeding as soon as possihie.
HMcClegpky v, Zant, 111 S.Ct. 1454 (1991). Thus, petitioner
files this preliminary pefifionvrequesting the appointment

of counsel, sufficient time to allow bounsgl to review the
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file and records and condﬁct all necessary investigation
and to amend this preliminary petition raising additional
claiss for relief from his capital conviction and
sexitenc..] 7

1. My name is Edward Barold Schad. ny' prisonér

for a homicide that 'occurred in Yavapa Cbunty, Arizona on
or about _Augﬁlt 1, 1978. |

2. I am in custody in the Arizona State Prison in
Florence under sentence of death. I was convicted and
sentenced in the Yavapa County Superior Cc‘i\if‘i w
Richard Anderson prasiding. My death sentence was affirmed
by tha Ariiqna Supreme Court on December 14, 1989. My
petition for a writ of ;:ertiorari to the United States

Supreme Court was granted on bctober 9,‘ 1990, on two issues

challenging the constitutionality of my conviction. On.

June 21, 1991, the United States Supreme Court, by a 5-4
nied me rellef on those issues. Schad v. Arizona,

111 s.ct. 2491 (1991). My motion for rehearing was denied

. on ' September 132, 1991. The Arizona Supréme Court has

-scheduled:ny execution date on December 27, 1991.
3. 1 believe I was convicted and sentenced in
violatlon of my state and feueral Cons
4. ‘rhis is wy tirst: petition for post-—conviction.
relief tollowinq my 1985 trial. I had been convicted and

sentenced to death in a 1979 trial arlsing out of the 1978

F 4
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homicide, IOW 633 P.2d 366

et

(1981), gert. mj.gg 455 U.S. 983 (1982), but that

conviction and sentence were reversed by the Arizona

supreme Court vhan it reviewed my pe atition for post-
conviction relief, and‘granted me relief. State v. Schad,

142 . Ariz. 619, 691 P.2d 710 (1984). Other than these

apﬁéals:identifidd above, I have not filed for any‘othet )

state or té‘dcral post-conviction relief.

5. At my 1979 trial, my direct appeal, my pe tion

for cert_iorari "my post-conviction proceedings pertaining

tc the 197 rial and my retrial in 1985, I was represented
by Charles Arithony sShaw, 223 E. Union, Prescott, Arizona.
At my direct appeal from my 1985 trial, I was represented
by S. Alan Cook, 2198 E. Camelback, Suite 240, Phoenix,
Arizona. I was represented by Denise Young and John Bailey

of the Arizona Capital Representation Project, ASU College

ot Law, Tempe, A&;izona ‘'in my petition for writ of

certiorari and resulting proceedings before the United

States. Suprme Court.

6. Ms. Young has mforned me that she is unable to

represent me 1in state post—-conviction proceed jings.
Therefore, I do not current].y' have a lawyer.
7. I am indigent and have no substantial assets.

I have no .tra"ininq in the law and I am not able to

‘reprasent wyself.

8. I believe any or all of the tollowirig claims

2
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1 entitle ma to ralief from BY conviction and death sentence:
2 8.1. Petitioner was denied his right to 2 tair
3 trial and due process of law in violation of the ritth,
4 ' sixth, Eighth and fourteenth Amendments of the United
5 states cOngtitutton and srt. 2, §§4, 15, 23 and 24 cf the
6 Arizona Const jtution by the summary order of the trial
71 court dényi'ng the pgti:iqner's motion for the appointment
8 of an axp‘e':t"wit.nus (otto Bendheim, M.D.). June 14, 1985
9 Minute Entry. '
10 ?etitionor s trial counsael noted in his motion for
11 the appointm.nt of an expux.s witness that the pasic theory .
12' of the defense was either that someone else killed the
13 alleged victim, Mx. Groves, or that he committed suicide.
14 ' rrial counsel explained that under ’either potential deftense
15 theory, the pental status of the decedent was relevant and
16 saterial. The decedent's sental status could cstabl:.sh-
17 either the cause of daath (suicide) or be shown as 2 £actor
181l coni_:r’ib‘ ‘"ing to the death (homicide by one other than the
19| petitioner). Trial counsel cited information known to the
20! state and the derense that Mr. Grove had’a medical h:.story
21 of schizophrenia. additionally, discovery rec ved by the
211 deténén from the stato Just prior to the time that the;
93|| motion was prought by pe jrioner's trial counsel indicated
24 | that Mr. Grove's -pehavior was pecoming increasinély
251 d‘.sergénized Ahd pizarre in the months and days 1ead1ng up
26 to hisl depa:f.ure from Bisby for Everett, washington. ’
o ;
[}
28
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The motion tor the appointnent ct'an‘expertﬂfttness

vas timely. The setvices of Dx. Bendhein were essential

_to the investigation and develapment of the defense and to

an affective presentation of the defense at trial.
8.2 The trial court violated petitioner’'s right to

s fair trial and dus process of law by systenatically,

'improperly and sunnarily excusing the hearing-impaired in

violation‘of‘the Fourteenth anendnant and the defendant's

‘Pifth, sixth; Eighth and Pourteenth Anendnant rights to the

United States Constitution, art. 2, §§4, 15, 23 and 24 of
the Arizona constitution, and A. R.S. .sz;-201, 202 and 203.
The court's action depriﬁod tha petitionet of a
representative‘cross-section of the community and thué a
fair and 1mpartia1 Jury.

The trial court sua sbente excused Alfred Sana,
Frank Bradley, Mr. Tachias, John Cortez,
and Bruce Williams solely on ‘the basis that they were

aifficulty follovwing some of the court's questions.

by
!
[}
<
k
I
4}
{

No additional inguiry by the court was pade into their
qualirications~£o otherwise sit as jurors. In one instance
(Mr. Tachias), the court relied on information not in the
record to challenge the juror's capability to sit as a

= ._A-

juroexr based on an as

.
o

aring impajirment. Without

further inquxry into their ability to be fair‘and impartial
these jurors were excused by tne court. '

V,deitiopally; the trial court's summary procedure

2
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impairment,. or whether the problem could have been
addressed by jury seating, or the use of microphonas or
other sound amplification. '

8.3. The court's actions with T

rd to venireman
Larry Reed during jury selection violated petitioner's
right to a tair trial and due process of law in violation

of the Pitth, Sixth, Eighth- and Fourteenth Amandnents of

the United States Constitution and art. 2, §§¢, 15, 23 and

24 of the Arizona Constitution. Again, sua sponte, after
reconvening on thé wmorning of June 19, 1985, the court
brought Mr. Reed into chambers to inquire intc alleged

criminal-convictions'of his siblings. The court's actions

. were over thg‘objection of petitioner‘s trial counsel, and

based on information that the court received outside the
record and which was identified only as hearsay information
received by the judge persocn

on the prior day. Mr. Read was one of the last 3urors

questioned by the court on the previous evening and was a

juror wvho expressed tha desire to be excused for reasons
of financial hardship, asserting that. he was basically
indigent or about to become indigent.

This juror indiéatad, ﬁpdn inquiry by the court,

that he knew some policemen whom he could believe and knew

some that were not necessarily believable, based on the
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eriences of his brothers. Mp. Reed basically stated
that his inclination was toward the defendant in a criminal

case, i.e., "it was consistent with the presumption of

ouees =

innocence -and proof beyond a reasonable doubt. The -

stateﬁehta by the court, hochcr,'characterized this as

. indicative of Mr. Reed's ‘inability ta be tair._ Again

because of the court's summary procedure rsmoving Mr. Reed

from tho.panel, patitxoner was denied the opportunity to

.inquire as to what Reed's statements actually meant in

contrast to only the court's characterization.
 This procedurs denisd patitioner the right to 2

rgpresentativa cross-section of the community and, thus

the right to a fair and impartial jury.

8.4 Petitionei was denied a falr trial and the

right to due process under the Fifth, Sixth, Eighth and

.Fourteentn‘hmendnents of the United States constitution and |

att; 2, §§4, 15, 23 and 24 of the Arizona constitution by

Er
a
0
|
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jving of an instruction which defined nmurder

as being Able to be committed by virtue of the existence

of malice Lnrerfad fron the use of a deadly weapon, without

‘{nstructing the jury on the definition of a deadly weapon.

By doing so the court falled te instruct the jury on an
essential element of the offense -- the ngna_xgg

8. 5 Petiticner vas denied the right to be present

'at.every critical stage of the proceedings during a capital

purder trial in violation of his constitutisnal rights to

1
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a fair trial and due process oz'law, when his trial counsel
made a motion for a mistrial on the record in chambers

vithout petitioner being present. After that motion-éas

‘denied and the court and counsel dealt with three other

matters, the court inquired of the trial counsel for

pa,itinnnr if trial counsel waived petitioner's prosence

Trial counsel answered +hat he did. Petitxoner was never

consulted and there was no inguiry by the court as to

‘whether in fact petitioner wished to waive his presence at

‘this critical stage in the proceedings. Petitioner did not

knowingly, intelligently, and veantarily waive his
presence at this procoedxng. .

8.6 The trial court denied the petitioner the rzght
to a fgir trial and the right to due process of law in
violation of his rights under the Fifth, Sixth, Eighth and
Fourteenth Amendments of fh’»o United States éaasti‘c*ticn and
art. 2, §§4, 15, 25 and 24 of the Arizona Constitution, by
granting the state’s motion to prohibit triai counsel from
offeran the decedant's medical records as they related to

his mental ccnditicn contanporaneous with his death. Prial

' counsal nade an oral ofrer of proof as to their content and

telovancy, i.e., that the ‘decedent was suttcring from an
[organic] brain syndrome and schizophrenia, both of which

nad been .untiéaté&{'for paveral years and that the

decedent's mental status would be material to Mr. Groves'

deqth.
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7 petitioner was denxed thae right to due process

and a fair trial when the trial court denxed his motion for
a directed vaerdict of acquittal at the conclusion of the
prosecution case, in violatlon of the Fifth, Sixth, Ezqm:n

and !‘ourteenth Amendments of the United States ‘constitution

_and art. 2, 55 4, 1‘. .3 and 24 of the Arizona State

constitution.” The ‘accused in a criminal case may not be
convict'ed- of a crinme unless it is by proof beycnd a

reasonable doudt. The nature of the evidence against the

defandant as to the homicide can be characterized as

3 N

circumstantial at the very best. The avidence against

petitioner at trial was not sufficient to raise to the

jevel of proof beyond a reasonable doubt on the essential

elements of the otfonsa of . first degree murder.

8.8 Pctj.tioner was denied the effective assistance
of counsel under the Sixth and Fourteenth Amendmen ts to the
United States. COnst;Ltution and art. 2, §23 of the Arizona

constitution when his trial counael tailed to ask for

' reconsideration of the court's summary denial of( the mo’c;on

to appoint an expert witness. Reasonably competent counsel

‘would have taken note of the court's ruling, :éoved- to

reconaider, and noved to make an offer of proof with regard‘

to the prelininary findinqu that Dr. Bendheim had made
prior to the ‘court's rulan, and made an offer of proof
through Dr. " Bandhein that ' Bendheim's services were

essential to the investigation of the defenses being

2
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i prcffered by petitiocner. |l
2 Trial counsel was also ineffective in presonting the
3 offer of proof with regard t:o Mr. Groves' nental health ||
4 record bjecause. 1) he failed to prasent an offer of proof
5 | by queétion. and answer when th’e custodian of the reco‘rds'
6 .4 and the rscords thease'l.e.s were present and available for
7 examination; and 2) he did not present evidence which was ‘I
8 reasonably available that a personA suffering ,trén' tixe 5
9 mental diseases or discorders which Mr. Groves.w;\s s’uffari?xg
10 from could have committed 'suvicidev in the manner in which
11 the death occurred.
12 The prejudica at trial was manifest: not only was
13 petitioner denied the opportunity to investigate and I
14 develop evidence, petitioner was denied the opportunity to .
15 present evidence which would have been particularly I
16 'relavant on the jgsue of who committed the homi cide or
17 whether. ‘it was -suicide. Add:.t:.onally, by failing to nove
18 for re.c-*isideraticna‘..d aving the basis for the court's
19 ruling \mstatod by virtue of its summary ruling, trial
20| counsel was jneffective and deprived petitioner. and
211} 'successor counsel of an adequate record upon which to raise
22 appealable issues. M
23 8.9 The - purpose of tﬁé -'-qravatie- nitigation
24 hearing is to detcmxne the character and propensities of
25 the defendant and to ensure that the punishment £its the
26 offender and net nerely the crime. 7o ensure that the
27 ” | |
a0
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- give wsight to this undisputed mitigating circumstance

violated pctxtioner's right to. 2 reliable, individualized

,sontencer in a capital case must consider and give et:ect
to .all relevant nitigating evidence.
At s‘entenéihg this court nad undisputed relg_'_@nt' :

mitigation evidence that the state had offered petitj.cmer

a iife ﬁantance_i:~hg would agree to plead guilty to first
dégfeé gurder. The trial ' court, . however, rejgcted this
evidence as 2 nitiqgting circunstaﬂce. August 29, 1985
Transcript at 9.

The trial court's failure to ‘properly’con,sider and

-enggncing.hearing and the Eighth and Fourteenth Anendnents
4 art. 2, §§4, 15, 23 and 24 of the Arizona Constitution.
8.10 Undisputed nifigation-evidenca was presented

that d'ef_ekd’&nt ‘was raised in an ab usive, unstable and
ﬁlcoholic family and that petitioner was peaten severely
by ‘r’x"‘ father ;l_-_ti forbidden to interact with other

chxldren.

The trial court's rejection' of this miti.gati:on

. avidence, August 29, 1985 Transcript at ﬁ,.vviclated

'petitioner's rights - Eighth and Fourteenth Amendments of

the United States Co i --.:i..n and art. 2, §§1, ¢ and 15,

of the Arizona constitution.

8.11 In its independent review of . the

appropriatanoss ot the death penalty in this case, the

Ak
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consider the mitigating

Supreme Court failed t

Arizona Supremé WOuIs

svidence found by the trial court. The Court discussed the

'miti‘qatin‘g‘éircmtances ot rehabilitatio_n and exemplary

condﬁct in prison and faupd,cach to be insufficient to call
tor‘lanienéy.

In aédition toi these uiiiig .“*g circumstances, the
trial court found that petitioner is a gocd worker,‘haﬁ

artistic talent, is helptul, charitable and cares for

-peopla. The cour’c found that he has taken many college

courses and earned superior grades and has a good stable

character. August 29, 1985 Transcript at 8.

"The Arizona Suprena Court failed to consider and .

hese mitigating circumstances and denied

ﬂ’
]

iV
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petition‘or a right to a meaningful appellate review and due

process under the Sixtﬁ,'nighth and Fourtoehth Amendments

of the:m‘;‘ited Stateé cOnstitution and art. 2, §84, 15, 23
and 24 ‘bf the Arizona Constitution.

8.12 In its independent review O
cap:.tal sentence, the Arizona Supreme Court failed t aiqh
together the mitigating circumstances found to determine

if leniency was warranted. Instead, the Court weighed each

nitigating circmtan‘ce" it considered (rehabilitation and

petitioner's exemplary behavior in prison), by itself
against the totality of the aggravating circumstances.

preme Court's failure to weigh all the
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Constitution.

8.13 In its opinion, the Arizona Suprsme Court

rej ected the mitigating circumstance of exenplary behavior

in pri.son, becausa they aid not excuse patitionar 8

Vcrim:lnal conduct. Stata v, Schad, 163 Ariz. at , 788 P.2d
at . (*{A}lthough the defendant has continued to show

exeni:laryfbehavior while incarcerated, we do not find this
to be sufficiently Asqbstantial to call for 13nie£cy."~ ).

The  arizona Supiane Court's exclusion from
consideration of mitigating circumstances which do not
excusse pet-ai_z\ er's conduct violated peti.tlonar 8 rights
under the Eighth and Fourteenth Amendments, art. 2, §§1,
4, and 15‘_ of the Arizona constitution and A.R.S. §13~-
703 (G) . -

8.14 1In Arizona, the Supreme Court, as a matter éf
state lav, _c—:aﬁa“cts a oportionality | review of death
sentences to assura that no such sentence is excessive when

compired to the sentences imposed for similar crimes and

. for similar oftendc’-rs.

A comparativd proportional ity review is

constitutionally reqiired in an Arizona death penalty

Appéél under case’ jav and Article 2 §§ 1,4, and 15 of the

‘arizona Constitution. Additionally, Arizona's practice of

,doi.ni; prdpoftionélity review gives rise to due process

i3
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ts under the Eighth and’ Four:.ihtﬁffll

Azendments and art. 2, §§1, 4, and 15 of the Arizona
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rights that it be dene properly regardless of vhether the

federal constitution would -~ otherwise require

" proportionality review.

Neither the Arizona capital-sentencing statute nor

the Arizona Supreme Court specifies what class of case 1\:

might compare petiticner’s with to assess the co_p_'r;e.tive

proportionality of pet itioner® B death sentence;

petitioner's trial and ajppeliate'counsels vere, thereforé,

unabla to render petitioner effective assistance at

sentencing and on appdal.
T™he Arizena Supreno Court <could not have
systamtically conpared petxtioner s death sentence for

ty to the sentences inposad in like .cases

- Q
J
(
|.»

be‘cause' it did not h_ave before it any regularized and

reliable source of infcormation about other pbtentially“

similar cases ‘to identity cases similar to petitioner's in

order to compzu:e the sentences typically handed out in such

CoL R .
cases to the one handed out in pe-itiener's case.

a systemtic review would include, at a minimun,
consideration of cases where the tacts of the killing ware

as egregious or more so.-than those of patitionar*s case but

a life sentence was impo:ed. Had the Arizona Suprene Cmu:t '

consldered such cases, petitioner's deam Bentences would

have been reduced to life as disproportionata.

The court’s failure ta conduct a proper

proportionality review of petitioner's cace prej\idiced

as
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petitioner and violated rights under the Fifth, Eighth, and

Fourteenth mndna'nt's and under Article 2 §§ 1.4, ‘and 15

'_ of tho Arizona Constitution. The manner in which the

suprcmc Court conducts its proportionality revievs makes
the imposition of the death panalty in Arizona ganernlly
and in petitioner,‘s' case in particular, arbitrary and
c;pricious and therefore a violation of petitioner's rights

under the Eighth and Fourteenth Amendments and under

. Article 2 ss 1,4, and 15 of ‘the Arizona Constitution.

'rhe court's tailure to give notice to petitionar s

'appellata counsel as to what class of cases it might

‘compare petitioner s case with, viclated petitioner® s due

_____ e wod pyl
&

process t ton

gh notice and right to be heard and resulted
in appellats counsel's failure to e!fectiﬁaly reprasent
petitioner in the proportionality review of his case and
denied petitionor his right to etfective assistance of

counsel _under the Sixth and Fourteenth Amnendments and under

‘Article 2 §8§ 1,4, and i4 of the Arizona stitution.

8.15 Arizona grants the right to jury trial, by
state court rule and under the state constitution, on
factual issues that serve as aggravating circumtances in

the se‘nt.en'cing decision,. Capital defendants, howvever, are

‘give no such riqht.

Irrational and unfnir distinctions made by a state

court in the applic ti n of state law violata the Equal

=r& SE&

Protection Clause of the Fourteenth Amendment.

a8
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. There is no rational reason for Ariz‘éna to

selectively atford a “Jury trial to some defendants hut. not.

to others, on sonRe factual circumstances but not on other

Er

The failure to affcrd petitionsr a jury tr1a1 on the de
penalty aggravating circumstances violated the Fourteen
Ane ndment and art. 2, §i3 of the Arizona c°nstitution'.‘ A

8.16 For reasons set forth in this petition, which
show multiple instanc.s of manifest error, it is at a
ninlmun crual and unusual to apply the deat:h penalty in
this case.

application of - the death penalty violates
petitioner's rights under the Eight and rcui-teeﬁth

a;x_:gndmants‘ and under art. 2, §§1, 4, and 15 of the Arizona

‘constitution.

8.17 In. petitioner's case, t.he accumulation of
errors and irregularities that occurred at pe titioner's

trial, sentencing and appeal rises to the level of a denial

When a nunber of errors, none of which alone
neceésdrily ‘rius to a denial of due process, &ccunula}ta
to deprive an individual of his right to a fair trial and
a fair sentencing, tho taint-d result must be reversed as
a violation of the Sixth an Pour‘t:eanth endnents and art.
2, §§1, 4 and 24 of the Arizona Constitution.

8.18 Petitioner s appellate counsel tailed, inter
alia, to raise tho claims set forth in thi.s petit:.on. ‘

is
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competent counsel would nat nEVé‘tlitmdgta—feise

these issues on appeal.

Appollate counsel' omissions prejudiced

petitioner's case Dbecause -the Arizona sSuprams Court
affirmed patitionar's conviction and death sentence without
éaﬁaiderinQ'.ieeL_s eglected by appellate counsel and
vithout the bene:it of the careful, partisan scrutiny of
a zealous advocate. Petitioner was thus denied nis rxghts
under the Sixth and Fourteenth amendments and under art.

2 §§1, 4 and 24 of the Arizona ‘constitution.

Eﬁﬁfﬁi FOR RELIEF
8.19. The petitioner reaquests that this court:
~ Discharge the petitioner from nis
unconstitutional confinement and restraint, relieve him of
his unconstitutional sentences of death and imprisconment,
grant a nhew trial or sentencing in accordance with
constitutional mandates;

conduct an evidentiary hearing at which proof

may be offered c concerning the allegations of this petition.

Grant petitioner, who is indigant, appointment:

of counsel and .ufficient funds to seeure expert testimony
and aevidence necessary to prove facts a8 alleged in this
petition; ‘ |

Grant peﬁitidner'leuve to amend this petition

after sufficient time to conpiete review of the record and

~ investigation;
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‘My Commission Explires: .

¢rant such other and further relief as the

Court deems just and proper. .

~ p . 3 - py

Ydward Harold Schad, Jr.

SUBSCRIBED AND SWORN to before me this /I day of

December, 1991. ' N

4"‘;- = | B [ -l 1’77_3

%
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Copies of the foregoing

W & e

mailed this 13th dny o:

- December, 1991, to:
’ Honorable Richard Anderson

e drmemm mearimbir Cunariar Court.

IEVGWJ- WOV smp=iaTs

Prescott, AZ 86302

‘Mr. R. Wayne Ford
Assistant Attorney Genetal

1375 W.

WwWashington

5007

R YRR
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