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RHONDA L. REPP

ATTORNEY AT LAW

220 W.GDODWIN,SUITE B
PRESCOTY, ARIZONA 883034708
TELEPHONE: (802) T78-8413.

FAX 1802) 7780034

State Bar Number 004338

Fayace 20 b

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

EDWARD H. SCHAD, JR.," ) Division 1
)
Petitioner, ) ‘No. CR B752
)
VS, ) NOTICE OF FILING SUPPLEMENTAL
) PETITION FOR POST-CONVICTION
STATE OF ARIZONA, ) RELIEF AND REQUEST FOR
) EVIDENTIARY HEARING
Respondent. )

Pursuant to- 17 A.R.S. Rules of Crim.Proc., Rulé 32 Defendant Edward
H. Schad, through his attorney RHONDA L. REPP, respectfulty requests that the Court
allow him to supplement his pei'rtion to allege new grounds for relief and grant him an
evidentiary hearing on thé petition. A complete statement of the supplemental
grounds for relief is filed along with this pleading. This motion is supported by the
following memorandum

MEMORANDUM OF POINTS AND AUTHQRIT!ES

Schad filed a Preliminary Petition for Post-Conviction Relief on
December 16, 1691, Present counsel was not appointed to represent Schad until
January 31, 1994, when the court ordered substitution of counsel. Because of the

substitution of counsel and present counsel's unfamiliarity with the case, present

328




]

have changed the outcome. State v. Runninge

counsel needed additional time to review the voluminous lies i f i

case and to locate potential witnesses. Accordingly, counsel requested numerous

Motions to Extend Time for Filing the Supplemental Petition which this Court granted.

A Defendant is entitied to an evidentiary hearing on postconviction
petition when he presents a colorable claim - one that, if allegations are true, might

ale. 176 Ariz. 59, 858 P.2d 160 (Ariz,
1993), cert. denied, 114 S.Ct. 609, 126 L.Ed.2d 574 (1893).

Assuming the aliegations raised in Sharon Sprayberry's and Holly
Wake’s affidavits are true, there is a strong probability the outcome would change.
Thus, Schad now files his supplemental petition, affidavits in support of th
and requests a full evidentiary heéring upon the merits of the petition after appropriate

discovery is undertaken.

RESPECTFULLY SUBMITTED this @,«j October 1995 /}

///@% ~ (At
RAONDA L. RERP_~
Attorney for Defendant

. COPIES of the foregoing .-

delivered/mailed this _/ % A
day of October, 1895, to:

R. Wayne Ford

Assistant Attorney General
Criminal Appeals Section
1275 W. Washington
Phoenix, AZ 85007-2997

Honorable Richard Anderson
Judge of the Superior Court
Division 1

Camp Verde, AZ 86301

Edward H. Schad, Jr.
#40496

ASP Flarence
" P.O. Box 8600
Florence, AZ 85232
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RHONDA L. REPP

ATTORNEY AT LAW

220 W.GOODWIN,SUITE B

PRESCOTY, ARIZONA 883033708
TELEPHONE: {903) TT9-8421

FAX {902) 7780034
State Bar Number 004338
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Atorney for  Defendant
iIN THE SUPER!OR COURT OF THE STATE OF ARIZONA

{N AND FOR THE COUNTY OF YAVAPAI

Division 1

Petitioner, No. CR 8752
DEFENDANT'S SUPPLEMENTAL
STATEMENT OF GROUNDS FOR

STATE OF ARIZONA, RELIEF

Respondent.
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Defendant EDWARD SCHAD JR., through his attomey RHONDA L.
REPP, asks that the Court enter an order setting an evidentiary hearing based on
the following: |

1. NEWLY DISCOVERED MATERIAL EVIDENCE EXISTS

WHICH, IF PRESENTED AT A NEW TRIAL OR RESENTENCING, WOULD BE
LIKELY TO EFFECT THE VERDICT AND/OR SENTENCE IMPOSED.

TO EFFECT THE VERDILT ANIIUR DENILIN L e

a. New evidence exists which, had it been discovered and
presonted previously, would likely have effected the verdict of the jury.
Evidence which was previously introduced by the State at trial was the
product of illegal searches and seizures. The evidence was obtained
by the act of John Duncan who was, at the time, acting as an agent of
the police. However, at the time of trial the now known support for the
argument that John Duncan was acting as an agent of the State when
he obtained statements from the Defendant, as the result of custodial
questioning, was not known.

g85, Edward Schad was tried and convicted for the murder of
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killing of Larry Grove.

Most o‘f the State's circumstantial evidence was derived froh the
activities of John Duncan', a key State’s witness. Because of numarous contacts
between Duncan and the Salt Lake City Police, who héd initially arrested Schad,
a question arose as 1o whether Duncan was acting as an agent of the police.

An evidentiary hearing was conducted to determine if Duncan was
acting as a police agent. After hearing the testimony of Duncan and Jack Judd, a
Coconino County deputy sheriff, the Court concluded that Duncan was not acting
as an agent. Thus, all of the circumstantial evidence that was derived from
Duncan's activities was not excluded on the basis of police agency.

Sharon (Duncan) Sprayberry, was Duncan’s We at the time Schad
was arrested. She has first hand knowledge of Duncéh's statements, and was with
Duncan when they visited Schad at the jail. If she had testiﬁed at either of Schad's
trials, her testimony would have contradicted Duncan’s and would have provided
evidence that Duncan was a police agent. Un‘foftunat:ely. Sharon (Duncan)
Sprayberry could not be located and thus her testimony was not available for this
Court to consider in determining whether-Duncan was an agent of the police (or to

assist the jury in determining the credibility of Duncan).

1
Counsel has attempted to iocate John Duncan without success.

(See affidavit of Sheila Cahill.) Duncan’s former wife, -who was
not previously interviewed or presented as a witness at Schad’'s
trials, has been interviewed. She provides new material evidence
which would have effected the Court's earlier ruling on the
admissibility of evidence ured by the State and which completely

contradicts Duncan’'s prior testimony.
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Fiied éiong with this supplementto Defendant’s Rule 32 Pefition is an
affidavit of Sharon Sprayberry. The afﬁdavit.. along with the Réporter’s Transcripts
from 1985, show ihat Duncan. a key witness against Schad, instead of acting as
a private citizen when he seari:hed Schad's wallet and obtained allegedly
incriminating statements from him, was acting as a-:agent of the Salt Lake City
Police Department.

Schad's conviction was based solely on -circumstantial evidence
because the state had no eyewitnesses to the killing of Larry Grove. Because
critical circumstantiall evidence was improperly admitted, substantiai doubt exists
whether the remaining admis;ibie evidence would have led the jury to reach the
verdict it did.

The items of evidence which were improperly admitted include:

1).  Larry Grove's ring; |

2). Larry Grove's credit cards;

3). -Credit card receipts from Larry Grove's ‘credit cards;

4). A New Yark traffic ticket;

5). Schad's watlet;

6). A statement purportedly made by Schad to Duncan, when
Duncan and Sharon (Duncan) Sprayberry visited Schad at the Salt Lake City, Utah,
jail; |

7). The Cadillac registration (RT 6-21-85 bage 813)%

8). Duncan's testimony as to what he saw or found pursuant to the

The abbreviation "RT* will refer to the Reporter’s Transcript and
will be followed by the pertinent date and page number {s) .

-~
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g9). The rental Ford found in Flagstaff, Arizona, including the mirror
contraption contained in the trunk of the car (RT 6-20-85 pages 494-4897, 509-512),
and

10). The evidentiary items found in the Cadillac (RT 6-25-85 page
964). .
Sharon ’Spraybeny's‘ afﬂdévit and anticipated tesﬁmony -.provide
evidence that Duncan was acting as an agent of the Sait Lake City Police
Department when he obtained the critical statements and physical evidence. In her
affidavit, she states that a detective wanted Duncan and her 1o go to the jail to talk
to Schad and get any information .they could from him. "(Sharon Sprayberry
Affidavit statement 8 and 9.) This information direc'tl'y- contradicts Duncan’s
testimony where he testified that it was he who came up with the idea to talk to
Schad. (RT 6-21-85 pages 810-1.)

One who is a private citizen may taint his otherwise admissible seyarch

by the participation of government officials, or by becoming the agent of the state.

Aikins v. Gomes, 367 F.Supp. 401, affirmed 488 F.2d 977 (D.Ariz. 1972).

"The determination of whether a [confidential informant is] acting as
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n a case-by-case basis by the firial] judge,
and reviewed under the deferential ‘clearly erroneous’ standard.™ United States

v. McAliister, 18 F.3d 1412, 1417 (7th Cir. 1994). Factors that a court considers

in reaching its determination are "whether the govemmént knew of and acquiesced
in the intrusive conduct,” "whether the private paity’s purpose . . . was to assist law
enforcement efforts” and “whether the informant performed the conduct at the

request of the government.” Id. at 1417,
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Sharon Sprayberry's affidavit provides evidence that Duncan visited
Schad at the jail to obtain evidence at the request of the police. (Shafon
Spraybérry Affidavit statements B and 8.) The police not only requested Duncan
to visit Schad, but arranged Duncan to visit Schad on a non visiting day. (RT 6-21-
85 pages 803-4) Duncan's purpose was to assist law enforcement efforts. (RT
6-21-85 page 810). Applying the test enunciated abdve, Duncan was acting as a
police agent.

Because Duncan was acting as a police agent the evidence used at
trial derived from Duncan's activities should have been excluded. Duncan
searched Schad's wallet without a search warrant. (RT 6-21-85 page 840.) He

also obtained allegedly incriminating statements from Schad without following the

The prosecution may not use statements, whether exculpatory or
inculpatory, stemming from custodial interrogation of the defendant unless it
demonstrates use of procedural safeguards effective to secure privilege against

elfincrimination. Miranda v. State of Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
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Counse! has been unable to locate any support in the trial transcripts

indicating that Schad was advised of his Miranda warnings, or whether he

knowingly, voluntarily, and intelligently, gave up his right to remain silent.

Moreover, the State was concerned about a possibie Miranda vioiation if it wer
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Under the facts attested to by Sprayberty and the reguirements of

Miranda, the State must demonstrate its use of procedural safeguards. Because

siatement that he was not in Arizona, particularly. Prescott, Arizona, was
inadmissible.

Because Duncan was acting as an agent of the police, all evidence
that he personally obtained plus any derived evidence should have been excluded
as "fruit of the poisonous tree.” For the doctrine of fruit of poisonous tree to be
applicable, seizure of property in the first instance must have been illegal. State
v. Rendel, 19 Ariz.App. 554, 557, 509 P.2d 247, 250 (Ariz.App. 1873). A
necessary predicate to the application of _the “#ruits of the poisonous tree” doctrine
is that evidence which led to the discovery of the fruit must have been obtained in

violation of a persons' Fourth or Fifth Amendment rights. State ex rel. LaSota v.

Corcoran, 119 Ariz. 573, 581, 583 P.2d 229, 237 (Ariz. 1978).

Applying these rules, any evidence obtained by Duncan, plus any
evidence derived from Duncan’s activities while actithas a police agent were
inadmissible. Because" the core of the State's case consisted of this evidence, a
different result would have occurred had Duncan's agency status been disclosed
and the tainted evidence excluded.

b. Newly discovered evidence exists which would be likely to
effect the sentence imposed.

R.S

h
e AT

. § 13-702(G), provides that "Mitigating circumstances shall be
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N any factors proffered by the defendant . . . which are relevant in determining
> whether to impose a sentence less than death." The mitigation expert appointed
3 by this Court recently discovered that Schad's Presentence Report was inadequate
4 resulting in the Court not having available signiﬁcént mitigating circumstances prior
5 to imposing the death penaly.

8 The recent discovery that the Presentence Report had material
:u omissions was the result of two visits by the court-appointed mitigation expert
9 (hereafter referred to as "expert” or Wake") to the Defendént The expert's visits

10 with Schad were necessarily recent because of se\;eral " extraordinary

11 circumstances.

12 Schad's original request for the appointment of the expert was lost in

1::: the system. Schad’s original request was mistakenly believed filed on March 27,

; 1995. Schad's Motion for an expedited ruling was ﬁled:onlJune 21, 1995. This

16 Court ordered the appointment of the expert on July 6, 1885, only three months

17 ago.

18 Schad has been in custody since 1978. He been iried twice for the

29 same charge, and has been represented by numerous attorneys. Schad's files are

= therefore voluminous

21

22 The files in counsel’s posses_sion are contained in eight boxes. The

23 expert has preliminarily reviewed the files and copied pertinent portions, but must

2‘? perform further subsfantial review and copying.

25 As a result of her visits with Schad, in addition to the files in counsel's

= possessiori. the expert believes that she needs additional files as a result of her

visits with Schad. Additionai files will be sought from outside sources, such as the
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military, other law enforcement agencies, etc. The information in these files, to the
best of counsel's knowledge, has never been presented to the court and was never
requested by Schad’s prior counsel or the Presentence Report writer.

Since Schad has been convicted of a capital offense, the expert
believes that contact visits between Schad and the expert are essential for the
expert fo obtain adequate information. which has never been presented to the court
regarding physical and emotional abuse to which Schad was subjected as a child
and teenager. Counsel has asked prison officials to permit contact visits. The
request has been denied. Counsel is now pursuing alternatives.

Each one of these circumstances taken by itself is extraordinary.
Taken cumulatively, Schad can easily show extraordinary circumstances for having
only recently met with the expert. 'fhus. the expert only recently discovered the
serious deficiencies in the 1985 Presentence Report.

In the limited time évailable to her, the expert has summarized her
findings of Schad. Those findings are contained in her affidavit® filed along with
this supplemental statement of grounds for relief and constitute a sufficient showing
that a full hearing on the matter is required.

c. The core of the State’s case against Schad was
inadmissible circumstantial evidence.

The core of the State of Arizona's case against Schad was
circumstantial evidence. Absent the improperly admitted evidence, the verdict
would likely have been different. The newly discovered evidence of Sharon
Sprayberry goes to the core issue of whether Duncan was acting as an agent of

the Salt Lake City Police.

Jgee attached affidavit of Holly Wake.
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Had that evidence been presented this court. would Tfikely have
reached a different ruling as to Duncan’s "agent” status and a st.;bstantia! portion
of the circumstantial evidence admitied would have been exciuded, because
Duncan failed to follow procedural safeguards required by the federal and state
constitutions. Duncan did not obtain a search warrant prior to searching Schad's
wallet. Duncan also did not advise Schad of his Miranda rights prior to the jail
house questioning of Schad. Further, all evidence derived from Duncan’s illegal
activities must be excluded as a result of the "fruit of the poisonous tree doctrine.”

Had the illegally obtained evidence been properly excluded a strong
probability exists that Schad would not have been convicted or that offense of
conviction would have been different.

d. The 1985 Presentence Report relied upon by the court in
imposing the deaih ponality falled to adequately disclose the physical,

psychological, and emotional abuse Schad suffered as a child and
teenager. .

Following Schad’s conviction, a major factor relied
in deciding the sentence to impose was the 1985 Presentence Report. The expert
appointed by the Court has recently discovered that Schad’s 1985 Presentence
Report was inadequate because of significant material omissions. As a result the
Court could not have considered all of the mitigating circumstances which do exist,
prior to sentencing. Thus there is a high probability that had the 1985 Presentence

Report had been adequate, the sentence would have differed.

2, THE NEWLY DISCOVERED MATERIAL EVIDENCE COULD
NOT, WITH REASONABLE DILIGENCE, HAVE BEEN DISCOVERED AND
PRODUCED AT TRIAL.

el ol A A

a. Mr. Duncan’s wife, Sharon (Duncan) Sprayberry, was not
calied to testify at trial.




Schad's trial attorney reasonably tried but was unable io locate
Sharon Duncan. Thus Sharon Duncan was not available to testify at trial.
Therefore, the Court only considered the self-serving statements of Duncan, the
police agent, and Detective Halterman, the Salt Lake City Police Detective in ruling
on the admissibility of critical evidence.

Had Schad’s attorney been able to locate Sharon (Duncan)
Sprayberry, who would have testified to her #nowledge of the circumstances
surrounding the jail house visit by Duncan, there is a high degree of probability this
Cour_t’s ruling on the admission would have been different.

b. As to the inadequacy of the Presentence Report, the newly
discovered evidence has only recently been uncovered becausse the
mitigation expert was not appointed until July 6, 1895,

The mitigation expert, only recently appointed, has determined that
the 1985 Presentence Report was seriously inadequate. Even though the
probation officer presumably used reasonable efforts to complete the 1985 report,
the probation officer was handicapped by a lack of information.

There are several reasons why the probation officer’'s information was
incomplete. First, Utah prison authorities refused to relinquish necessary records

for Schad's defense at his first trial. Second, Schad's family was uncooperative in

providing information relating to Schad. Additionally, the military refused to release

Thus, even though Schad's trial attorney and the probation officer
used reasonable diligence o obtain the necessary information, the report did not
and could not contain adequate information for the Court to make an informed

decision as to the senience to impose.
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c. Schad brought this petition promptiy.

Schad brought this petition promptly after learning of the newly
discovered material evidence when he was informed that efforts to locate Buncan
had failed, and that the mitigation expert has determined that the 1985 Presentence
Report was materially inadequate.

3. IN THE ALTERNATIVE, IF THE COURT FINDS THAT THE
NEWLY _DISCOVERED MATERIAL _EVIDENCE D HAVE BE_E_!jI

_COuUL
DISCOVERED AND PRODUCED AT TRIAL WITH REASONABL DILIGENCE
SCHAD RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL UNDER

FEDERAL AND STATE STANDARDS.

Schad was charged with a capital offense. Under both the Arizona

and federal constitutions, he was entitied to effective assistance of counsel. This
constitutional right includes not only trial pounsel versed in the defense of serious
felony charges, but the effective assistance of experts in areas ‘necessary to
adequately defend.

Generally, ineffective assistance of counse! claims should be raised
in postconviction relief proceedings. State v. Atwood, 471 Ariz. 576, 599, 832 P.2d
593, 616 (Ariz. 1882), cert. denied, 113 S.Ct. 1058, 122 L.Ed. 2d 364 (1993). To
show ineffective assistance of counsel, petitioner for postconviction relief must do
more than show that his counsél was unsuccessful or made tactical efrors;
additionally, he must demonstrate substantial prejudice resulting from ineffective
assistance of counsel, without which the outcome of the case would probably have
been different. State v. Ramirez, 126 Ariz. 464, 467, 616 P.2d 924, 927 (Ariz.App.
1980).

If this court finds that the newly discovered material evidence could

HIT T TV F.N

have, with reasonable diligence, been discovered and produced at trial, by
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competent defense counsel, with competent expert assistance, then Schad is
entitied to a new trial and sentencing as he did not receive effective assistance of
counsel.  Constitutionally adequate counsel would have exercised sufficient
diligence to have brought this newly discovered material to trial.

The newly discovered material evidence goes to the heart of the
State's case against Schad and has verdict-changing capacity. Schad was plainly

prejudiced by the failure to obtain effective assistance of counsel under the federal

‘and state constitutional standards.

4. FURTHER, THE FAILURE OF THE STATE TO DISCLOSE
THAT DUNCAN WAS AN AGENT OF THE POLICE DENIED SCHAD A
FUNDAMENTALLY FAIR TRIAL VIOLATING HIS RIGHT TO DUE PROCESS.

The Defendant is entited to a new trial based on prosecutorial
misconduct only where the misconduct prejudices the defense and has the
cumulative effect of denying the Defendant a fair trial. State v. Schneider, 148 Ariz.
441, 715 P.2d 297 (Ariz.App. 1989).

The failure of the State to disclose that Duncan was an agent of the
Salt Lake City Police allowed the introduction of inadmissible circumstantial
evidence and aliegedly incriminating statements which were instrumental in Schad'’s

thus denying him a fair trial. The State’s conduct is so egregious as to

siate and federal constitutions. /

RESPECTFULLY SUBMITTED this [Z/ day of Octaber, 1995.//’

//(,/74'/

RHONDA L. REPP
Attorney for ndant

/4 %Mé{———\?ﬁz’?@/
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COPIES of the foregoing vz
delivered/mailed this _/:
day of October, 1885, to:

R. Wayne Ford

Assistant Attorney General
Criminal Appeals Section
1275 W. Washington

Phoenix, AZ 85007-2997

Honorable Richard Anderson

o sl oom
Judge of the Superior Court

Division 1
Camp Verde, AZ 86301

Edward Schad, Jr.
#40496

ASP Florence
P.O. Box 8600

Florr:ge, AZ 85232 .
(
By /% I[?i/ /,Z/?;f':/c:fl-g




Trial Transcript Date

6-20-85

6-21-85

APPENDIX A
EXCERPTS OF TRIAL TRANSCRIPTS

Volume
3

803 through 806
810, 811

QAN Al s sele

813 through 8

840

964
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H CEARLES WONG ~ DX BY MR. DAVLEY
1 Q How do you know?
2 A I took the photographs. *
3 Q And this —- these three pictures actually show the
4 automobile at Mr, Wolfe's residence?
5 A Yes, sir. 4
8 Q what 4did you do while you were there at the Wolfe
7 residence? i
8 A I initially phdtogtaphed, took four photographs of
9 | the vehicle, and after that I, myself and Deputy Don Brown,
10 iprocessed the exterior of the vehiéle for latent fingerprinkts.
11 l Q pid you lift some latent fingerprints?
12 ll A Yes, Sirc.
13 Q You're trained t0\ds'that sorblof thing?
14 A Yes, sir.
15 Q pid you keep those latents as evidence to be
16 examined at a later time perbaps?
17 A Yes, sir, I did.
18 Q pid you also seize some items from the Ford
13 automobile? ‘ A |
éO A Yes, sirx.
3; Q What was done with those items?
22 A - They were jdentified, numbered, tagged and retained
.23 in our evidence room.
24 ¢] At that time, was then Deputy Brown in charge of
25 keeping that evidence, the evidence custodian as we call it?

DAVID W LUNDY/COURT REPORTER
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CHARLES WONG - DX BY MR, DAWLEY
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A Both Deputy Brown and myself.
Q Did you keep a record of the various items taken
from the Ford automobile?

A Yes, sit.

. -
s exhibit number 37

Q 1 now show you State nug 7, a mirror
contraption we have had jdentified by some other witnesses.

wWould you take a look at that, please. Do you recognize ie?

A Yes, sir, I do.

Q How éo you recogniée it?

A This is one of the items that I obtained from the
vehicle.

Q How are you able to tell us that that item came from

the vehicle?

A If I may look at the tag.
Q If you would, please,
A Okay, it's marked as item number 4, dated the 13th,

9th month of 1978, and =my jdentification number is affixed to

the tag.
Q That's the number 22 on the tag?
A Yes, sir.
Q And you tagged that particular item then when you

recovered it?
A Yes, sir.
Q And also placed the date and the police report
number on the tag?

..

DAVID W LUNDY/COURT REPORTER
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CHARLES WONG ~ DX BY MR. DAWLEY

1l A Yes, sir, 1 did.

2 Q Does that appear to be in basically the same

3 condition now as it was when you recovered it?

4 A Yes, sir, it does.

5 MR, DAWLEY: I offer exhibit 37.

6 MR, SHAW: Ro objection.

7 TEE COURT: 37 is admitted §
8 |BY MR. DAWLEY: |
9 Q ‘Do you recall, Sergeant Wong, where in the Ford you
o found this item 377 _

11 A Okay, that item was located - in the trunk compartment
12 of the vebicle, |

13 Q Were there other items in?the trunk beside that
14 particular item?

15 A fes, sir.
16 Q What other types of things vere in the trunk?

17 B If I can recall, there were various papers, 1

18 believe newspapers, lot of,cbildreﬂ‘s-to?s, beach toys, plastic
i type toyse

20 Q What about clothing?

21 A I don't recall if there were any clothing or not in
22 the trunk.

23 Q There were a number of items in the trunk though?

24 A Yes, sir, | . ‘

25 Q Do you know whether those items were in the trunk

DAVID W LUNDY/COURT REPORTER
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when the Ford automqpile was first discovered by D.P.S.?

A That I can’t answer because I wasn’t in the vehicle
ét that time. |

Q Was it your understanding that the Ford had been
there at the Wolfe residence for some time before you went to
process 1it?

A Yes, sir, but the time limit i'm not sure.

Q ‘And it was then Se:geaﬁt'ded's orders that

injtiated your investigation?

A Yes, sir.

Q What was your understanding of the investigation you
were conducting at that time?

A At that time I was directed to go out on what we

call an assist other agency-onh homicide, and I was instructed

to process the car and photograph the outside and the inside of

the car.
Q What other agency were you asaisting at rhat bime?
A The Yavapal County sheriff's department,

MR. DAWLEYs No further questions,

THE COURT: Mr. Shaw?

DAVID W LUNDY/COURT REPORTER
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15
16
17
i8

20
21
22
23\\
24
25

Q So that was found in the trunk then?
A Yes, that item number was,

Q ‘Gé ahead, What else was fohné in the trunk?
A

Material with floral design and a vwhite wmaterial

attached with nc design,
Q Bow's that again?
A Listed as material with floral design and white

material attached with no designs.

Q Was that a big sheet—-type material?

A I can't recall. |

Q Okay. Anything else?

A There was a shopping bag with two rolls of toilet

tissue and a brown paper bag. also various newspapers listed
asvnewspaper, Columbus Disﬁatch, Howard Johnson children’s
menu. Brown paper sack with. empty Camel a;d Belair cigarette
cartons. Typo instruction sheets., Belair cigarette'cazton,
they were empty. Hap of Norfolk, Virginia Beach and
portsmouth, A black pendant with Pedro's south of the border,
ated July 1978, 15, 1978, plastic
cardboard with name Juanita, I can't read the —- looks 1like

Horracks, in folded 1n5€rnction sheet, Also this item here.

Q All those wgre,:ggnd inside the trunk? .
A Yes, B8ir. '
Q Okay. Was it cluttered or was that -— was the trink

large enough that you you would recall the thing packed full

DAVID W LUNDY/COURT REPORTER
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‘- CHARLES WONG - CX BY MR, SHAW oL

1 with those items?

2 A I can recall it'wasn't packed full, but everything
3 was scattered about the trunk.

4 Q All right. Nguy eryzcareful-when. you

5 péyfgﬂiﬁﬂsiﬁaﬁﬁhix:g;‘ﬁitem.nnmhensal. 50.. thgt_you_wouldnst.

6 Egggggangugingerpgig;syon:it;@Veren?tjyou?

7 A h7=" O R

8 Q As a matter of fact, you carried it .in a way such as -
9 this, is that right, so you vouldn't get any fingerprints on
10 the rest of it?

11 A I believe that was the way I handled it,

12 Q Okay. And you did that because you knew this was a
13 critical item of evidence, dxﬁn‘t you?

14 A Yes, Bir, possiblye.

15 0 mgﬁm:‘ammmaﬁ a0 vour ¥

16 A YEIURER RN

17 Q And i3 that because this wasn't your case?

18 A It was because of. the instructions received from
19 Sergeant Judd as to hotoqraph and process the vehicle, obtain
20 items of evidence for retension for Yavapal County sheriff’s

21 department,

22 Q Ookay. Isn't it normal in cases such as this to

23 fingerprint all the items of evidence found at a crime scene
24 that could leave fingerprints?

25 | A Yes, either by our department or for submlission to
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the department of public safety.

Q okay. AndPERFET{CeaTvasEn

syerf inﬁe,:p:inté&?”i'ﬁ??fE:? ¥

A
Q To your knowledge it was never fingerprinted until

it was attempted just very recently, this year, isn't that

right?
A I have no knowledge of that, just from myself.
Q Now you didn'‘t know on September the 12th anything

about Yavapai County being connected with this case, did you?

Y

A Other than we were 3551stiﬁ§fYavapai County.

Q You weren't assisting them Sn September the 12th,
were you?

A No.

0 You didn't -- they didn't come into the picture

until after a body in Prescott was identified on October the
11th, a month later, isn't that right?

A Well, I don’t recall that. What I do recall is the

assignment from Sergeant Judd to process this vehicle for

Q He said for Yavapai County? Are you-sure about

A 1 believe so, because on the report, on my evidence
sheet, I have AOA, which is assist other agency, homicide.

Q What's the other agency mentioned there? wasn't it

salt Lake City?

DAVID W LUNDY/COURT REPORTER
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the one that turned in Mc, Schad due to some of the stateuwents
that he had made to me and-which would lead to that, yes.

Q Okay.
And then you had a discussion with Mr, Halterman

that day about your intérviewing Mr. Schad in jail, isn®t that

right?
A I donft know what you mean interview, Visit.
Q visit, talk to?
A visit, period, not an interview. A visit,
Q Okay. And didn't you have an understanding at that

time with Mr. HBalterman that whatever you found out from MNr.

schad at the jail you would then tell Mr, Halterman?

rTes

‘A 1 told.him T would ca)) hinm and rell him what wne

sald,

[y

Q And that was your understanding at that time with

A gell. 1 had nothing to hide,
Q _Answer the ggaat.ton-yes or nOg
A Yes, . |
- Q Is that yes?
| A Yes,
Q okay, And this day that — did you visit Mr. Schad

A Yes.
Q

And that .wasn't a normal visiting day, was it, sir?
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a To my knowledge 1 don't believe so.

o Okay. And Mr. ‘Balterman had arranged that visit for

you, isn't that right?

A He or someone else had to have,

Q Be or someone from the Police Department?

A Right.

Q And that®s because you couldn't have visited him

that day unless it had been arranged, ian't that right?

A Previousig stated,

Q . That's a yes?

A Yes.

Q ﬂow, previously to thia time, Hr. ualtetman had

N Av('“r‘ - -

fu:niahed you information abbut the Schad case that you
wouldn't have gotten on your own, isa*t that right?

A I don't think so,

Well, he had informed you that there had been a Ford

o
]
¢

Palrmont found around Plagstaff that was involved, hadn't he?
A I :don't believe B0.
Q Well, he had informed you of information regazding

this case, hadn't he, prior to this time?
A We hadvdiscuased information on this case, I don't

know if he gavg'me~any new information than what I knew myself

already.

Q But he had given you information too that he had

learned, isn't that correct?
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A 1 can't tecall specifically any.

Q Okay, You then talked to Mr, Schad in the jail
didn't you?

A Yeses

Q And you were there about five to 10 minutes?

A 1'd say probably 15 minutes to a half hour.

Q Okay. Yor

[ %)
understanding with Halterman that whatever you found out you

would tell Hr.'naltﬁrman,_did you?

’

A- I did not tell Schad that, no.

Q And you éidn’t tell Mr. Schad that this visit had
been especially azxanged for you by Mr. Halterman, did you?

A I dontt recall 1€ 1 told him or not.

Q .Okays ¥ou know about Miranda warnings, don®*t you?

You bave been arrested m&ny~t1mes, haven’t you?

A I%'ve heon arrested a few times, yes.

o) And you had you:'uiranda warnings read to you?

A I knoﬁ"whht~the‘uiranda ngnts aie, the wardihgs,
yes. - _

Q Those are basically the rights to have the presence

of your attozney and not to talk and that sort of thing?
A I inagine that's wvhat police. ofticers bave to sa

~ [C Py Yen §

Y] NOW, YO 6 didn Mr. S

t tell l.'lb [}
Rights when you talk to him, did you?
A I'm not a polige officer. I dicn't arrest him.
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Q Okay. You didn®t tell Mr., Schad that Mr, Balterman
had especially arranged this visit for you?

A I don't recall that, I don't know Lf I did or not.

Q Now you were in court here when Mr. Judd, Liecutenant
Judd, testified that Halterman had told him on September 14,
1978, that an informant had spoken to Schad in jail. pid you

Yes, I heard that.
Q okay."Yod don't like to refer to yourself as an

informant, do you?

A I am not an informant.

Q And is that because you are in jpil now?

A N.o' B ‘ s R PR

Q I1g that because you're wortied about being labled a

snitch and having trouble in jail yourself?
a Na. i
MR, SHAWS All right. I have no further
. 1
TR COURT: Mr., Dawley?
MR, DAWLEX: By the way, Your Boaor, Mr. Shaw
RSN . A .

questions,

and I agreed va'uaﬁidn't apply the zule to this hearing for
security reasons, 80 one deputy couldistay.

THE COURT: That true, Mr. Shaw?

MR, SHAW: That's correct,

DAVID ¥ LUNDY/COOUORT REPORTER
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kids? One of the children I believe is —— one of Wilma's

children is, I believe the father is Ed, I'm not sure how thiso

worked but I've been told that.

pteponderancebdt different things that come together in the
case, 1 felt if I could help any way I would.

Q So that you volunteered to Detective Halterman that
you would go talk to Mr. Schad?

A YeB. ;

i3] Iih v in response to that? Nid he =avy
£ine?

A Be agreed to it. He asked if I would tell him what

vas said. I told him I would.

Q He asked if you would do that?

A I don't cecall if he asked if I would or if I told
him I would reiay it to him vhat was said,

Q Did 5& give you any questions in particular to asgk
Mr. Schad?

A Kes

Q I want to make sure this is clear. Are you saying

that you vere the one with the idea to go talk to Schad?

DAVID W LUNDY/COURT REPORTER
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A Yes, }
Q And he basically arranged that talk by getting you a
visitation?
B 3 Yes.
Q But it was your idea in the first place?
A Yes,
o And whether you eaid it or Halterman said it in the

first place, all Halterman said basically was basically was let

ne know what you find out?

A - Yes,

Q pidn't give you any specific gquestions?
A No.

o Any specific orders?

A No.

Q Didn't pay you for that?

A No. |

MR. DAWLEY: Nothing further.
THE COURTs Mre Shaw?

REDIRECT EXAMINATION

BY HR, SHAW:

Q But your understanding with him was that whatever
information you got from Schad would be relayed to him? That's
what you mald on direct, iesn't that right?

A In direct I said what we discussed I would tell him,

DAVID W LUNDY/COURT REPORTER __
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anye i

0 pid Halterman téll you —— regarding these questions

of Halterman sharing information with you, di{d he tell you that
there vas a trailer involved in this case?

A Hc, Schad mentioned the trailer,
Q Didn't Balterasan tell you that?
A I don't knov one way or the othec whether Hr.

nqltermaniqripot:° 1d it, Mrc. Schad had nonttoned the g:aile:

“even :a;ggé*g@j‘f*nx;'_: Halterman,

Q D{d@?t Ralterman mention ‘to you that a person named
Grove was mltsing?
u i B ’
A He dldn't have to tell me a person named Mr. Grove

was missing, I told Mr. Halterman that the credit cards that

were in lr, Schad's posseSaxon and the registration ownership

certificate that was in Kr. Schad possession was in the name of
Hr. Grove.
R Did Halterman tell you, just answer tne question

-

hlease sir, that a Mr, Grove was wissing? That's &ll I'm

'B
|P

asking. Just think about that guestion and answer it.
h It's very possible he did, yes,
R, SHAW: Okay, that's all I have.
THE COURT: Mr. Duncan, thamk you very much,
You can step down at this time

I suppeose ve'll be seéing you again later on in the
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MR. DAWLEY: Can he stay in the courtroom, Your

-

Honor? EHe is the next witness,

THE COURT: Yes.

MR, DAWLEY: Okay.

THE COURT: What do you want to tell me now,
gentlemen? Mr, Shaw?

Mi. SHAWs Wwell, I° rely on the case law which
is in State versus &chad, which you read during lunch. That's
the lead authority in the case. We have new facts at this
time, as i have told you, from Lieutenant Judd, was very clear
that this person was acting as an informant for the Salt Lake
City polzce department. The understanding was that whatever he
£oS£d out vould be telayed t6 HMr. Halterman, The visit could
et Luvo been made wi:hoyt the setup, I believe now,
particularly with the testimony of Lieutenant Judd and the

ective Halterman, which is the new

information I told you at lunch today we had, which we dfdn’t
have before, I believe with that the testimony regaiding the
jail 1§terv1ew is lnédmiéﬁible in this case; as in violation of
the Massiah Jdoctrine and State versus Smith doctrine,

THE COURT: Mr. Dawley?

HR; DAWLEX: Your Homox, I don't think

3 N g
tNHi8 <ase

a_ a8 ..

Lieutenant Judd®s testimony helps th

=
e
ﬂ

-1
al

-]
rr

-

court pointed ocut earlier today it's a matter of semantics. I

don't think there's any question this man is an informant
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because he's giving information to the poclice., The question
for the purposes of this hearing is the admissibility of
statements made to Nr. Duncan, and then the question becones
whether he was an agent at that time, to bring into play the
Miranda situaticn., Our pooition is he was not an agent, that
he initiated those actions and was doing ;t.on his own and

therefore was not an agent for the purposes of Miranda, an

e

)

think the testimony regarding that jail conversation should b

.'HR. SHAWs I don't have any response.

TEE COURT: Well, to bring it all together,
bccause we have had some —— Beve:al discusslons about thig, or
R TR e ¢ TR e ey e
a coupla, plus the hearing here thia aftetnoon, I previoualy
mentioned that the iLuiterman testimony was rather clear, was
extremely clear and unegquivocal relative to the witness
puncan®s not beling, ternm a confidential informant, The
way we come up with the language confidential informant and
{nformant in this particular case is from Lieutenant Judd from
his bbitce report, I suppose, and we bavé beard.hin testify as
to that, but of éou:se as you know, Lieutenant Judd had no
facts whatsoever upon which to base a conclusion that this

might =— that Mr. Duncan maight be what we have come to know as

the confidential informant., Simply wrote down something that
apparently he heard on the phone fronm Halterman.
I wvas interested to note this afternoon that Hr,

]
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from the jail, didn't she?

A No§ the first tipe,

Q weil, did you go to the jail two times?

A Yes,

Q 311 right, The first time I take it she couldn't

=
get anything becauae it was too eatly yet, {s that wvhat

hanpencd? W
A:ﬁ..xes. N
Q The aecond tine sbe ‘cane back with a ring and a

] \ .5-.?-’ '.

wanet and a watch, ’Lsn'!: that ught?

CEe ) . _
Q pid you and wilma then go through that wallet when
you qot back to the houge?

A Well Wilma, my wife and I went through it when ve

'"‘.. ~ o,
A -1

got back to the house,
o You wvent — let me show you what's been marked as
the vallet -- where is that wallet —— exhibit 81 is the wallet,

I think you identified on direct, is that correct?

A Yeg, Bir.

Q That's the one which you went through?

A Yes.

Q Were you just you two sitting down at the table --
A You keep saying two, There was ny wife, Wilma and

Q 211 three of you went through?

-
g
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A Yes, sir.
Q tthere have You séen that before?

A This was the ring Wilma EBhrhardt had on her finger
at that time, and I asked her }f I may have {t, I would give
her a receipt for it, and if it had nothing to ao with the casze
I would see it would be returned to her.

Q pid you take it from her?

B- !es, gire

. _J‘ A A R T R s L .

@ "7 At a later tféé'3£d5yeéféhéu:theltiﬁd‘to Mr.
fwil1iaxsdn? '

A . Yes, Eir.
; ¥R. DAHLEY: I offer exhibit 35.
iR. SHMW: No objection -- well, let's see it
first. No objection,
o THé COURT: 35 is admitted.
BY MR, DAWLEY:
Q nt some paint, Ken, did you take the Cadillac itself

A Yes, sir.

Q And the icems that were in the Cadillac?

A Yes.

Q By the way., where was the Cadillac when you first

saw it and took the Utah license plates from 1it?

That was in the impound yard at Salt Lake City

>
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