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THOMAS C. HORNE 
Attorney General 
(Firm State Bar No. 14000) 
 
Kelly Gillian-Gibson 
State Bar No. 029579 
Brian P. Luse  
State Bar No.021194 
Assistant Attorneys General  
1275 W. Washington 
Phoenix, Arizona  85007-2997 
Telephone:  (602) 542-8343 
Facsimile:  (602) 542-4385      
Attorneys for Defendants 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

EDWARD HAROLD SCHAD, JR., 
 

Plaintiff, 
 
v. 
 
JANICE K. BREWER, 
Governor Of the State of Arizona in Her 
Official Capacity, 
 
SCOTT SMITH, 
Chief of Staff to Governor Brewer, 
In His Official Capacity 
 
BRIAN LIVINGSTON, 
Chairman and Executive Director, 
Arizona Board of Executive Clemency 
 
JOHN “JACK” LASOTA,  
Member, Arizona Board of Executive 
Clemency, In his Official Capacity 
 
ELLEN KIRSCHBAUM, 
Member, Arizona Board of Executive 
Clemency, In Her Official Capacity 

Case No. 2:13-cv-019162-ROS 

 
RESPONSE IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR A 
TEMPORARY RESTRAINING 
ORDER AND/OR PRELIMINARY 
INJUNCTION   
 
 
 
 
CAPITAL CASE 
 
EXECUTION SET FOR  
OCTOBER  9, 2013 
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DONNA HARRRIS, 
Member, Arizona Board of Executive 
Clemency, In Her Official Capacity, 
 

Defendants. 
 

Defendants Governor Janice K. Brewer, Chief of Staff, Scott Smith, 

Chairman/Executive Director of the Arizona Board of Executive Clemency, Brian 

Livingston, Board Member, John “Jack” LaSota, Board Member Ellen Kirschbaum, and 

Board Member Donna Harris oppose Plaintiff Edward Schad’s Motion for a Temporary 

Restraining Order and/or Preliminary Injunction in which Schad complains that the 

Board has an alleged bias against him and as a result of that alleged bias would not vote 

to recommend clemency. 

The Arizona Board of Executive Clemency (“Board”) is ready to conduct the 

clemency hearing for Mr. Schad on October 2, 2013.  Board members Brian Livingston, 

Ellen Kirshbaum, John LaSota and former Board member Melvin Thomas will be present 

at the evidentiary hearing scheduled for September 30, 2013 at 2:00 p.m.  The current 

Board members plus Melvin Thomas are available to testify and will dispute the 

allegations asserted by Schad. 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

SUMMARY OF RELEVANT FACTS 

On August 9, 1978, a badly decomposed body of an elderly male was found 

approximately nine miles south of Prescott, Arizona, adjacent to a roadway pull-off on 

U.S. Highway 89. After the corpse was discovered, the Yavapai County Sheriff's 

Department and the County Medical Examiner observed a small rope tied around the 

victim's neck. It was later established that the cause of death was strangulation.   In 1985, 

an Arizona jury found respondent guilty of first-degree murder for the 1978 strangling of 
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74–year–old Lorimer Grove. The court sentenced respondent to death. 

After 28 years of litigation, a warrant of execution was issued and Mr. Schad was 

scheduled for a reprieve/commutation hearing on February 27, 2013.  On the evening 

prior to the scheduled reprieve/commutation hearing, Ms. Henry sent an e-mail to 

Director Ryan of the Arizona Department of Corrections declining to participate in the 

clemency process due to a decision in the 9th Circuit Court of Appeals. 

Once again, Schad has exhausted his legal remedies and the Arizona Supreme 

Court issued another warrant of execution which is scheduled for October 9, 2013.  

Despite the fact that Mr. Schad previously declined to participate in his commutation 

hearing, the Board has scheduled a clemency hearing for October 2, 2013.  The Board is 

prepared to hold the clemency hearing on October 2, 2013. 

LEGAL AUTHORITY AND ARGUMENT 

1. Schad will not prevail on the merits because there is no evidence that the 

Board is biased. 

 Schad's unsubstantiated claims about current Board members do not meet the 

standard for the issuance of a temporary restraining order or preliminary injunction.  A 

preliminary injunction is “an extraordinary and drastic remedy, one that should not be 

granted unless the movant, by a clear showing, carries the burden of persuasion.” 

Mazurek v. Armstrong, 520 U.S. 968, 972 (1997  

The Ninth Circuit has established two tests for determining whether to grant a 

preliminary injunction.    Under the traditional test, the court considers (1) the likelihood 

that the moving party will prevail on the merits; (2) whether the moving party will suffer 

irreparable injury if the court denies relief; (3) whether the balance of potential harm 

favors the moving party; and (4) whether the public interest favors the moving party (in 

certain cases).  Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1120 (9th Cir. 2005).  

Under the second, alternative test, the court considers “either a combination of probable 

success on the merits and the possibility of irreparable injury or that serious questions are 
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raised and the balance of hardships tips sharply in [plaintiff’s] favor.”  Id. at 1120 

(emphasis in original).  

Schad will not prevail on the merits of his complaint because he has not and 

cannot make a clear showing that the current Board members are biased against him. 

Jesse Hernandez is the only declarant that alleges that the Board members have engaged 

in prohibited acts including open meeting law violations and skirting their responsibilities 

to act independently. See Compl. at Ex I.  Mr. Hernandez is a disgraced and disgruntled 

former board member and his allegations are false and should be disregarded. See Ex. A.  

Mr. Hernandez resigned his position as Executive Director and Chairman of the Board 

after a state investigation substantiated nine allegations that he engaged in inappropriate 

and unprofessional acts. Id.  Mr. Hernandez seemingly has a prejudice against his former 

employer and a motivation behind his misstatements.   Jesse Hernandez’s bald 

allegations, that the Board illegally discussed Schad’s case  is insufficient to show “bias” 

and “prejudice” let alone establish a basis for a temporary restraining order. 

Mr. Herandez’s veracity and credibility should be questioned.  For example, Mr.  

Hernandez’s swears under penalty of perjury that he overheard or participated in a 

conversation with three Board members discussing how they would vote on Mr. Schad’s 

case. Id.   Mr. Hernandez’s ‘overhearing’ this alleged conversation constitutes a violation 

of Arizona open meeting laws as he would be participating in that alleged meeting. As 

Executive Director of the Board, he has had extensive training on Arizona’s opening 

meetings laws.  Further, if Mr. Hernandez truly had witnessed Board members engaging 

in activities that violated Arizona law, as Executive Director and Chairman, he would 

have an obligation to report it.  Mr. Hernandez never reported any open meeting 

violations. 

Additionally, Mr. Hernandez was the only Board member to have been found by 

the state’s investigation to have engaged in misconduct when he accepted basketball 

tickets from an inmate’s step-brother during a time the Board was considering his 
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commutation.  The Court cannot ignore these examples when weighing the credibility of 

his statements.  Mr. Hernandez’s statements have less credibility when viewed with the 

categorical denial of Melvin Thomas, Brian Livingston and Ellen Kirshbaum.  See Exs. 

B, C, and E. 

2.  Board Members will conduct Schad’s clemency hearing in a fair and 

impartial manner. 

Defendant Board members and former Board member Melvin Thomas deny 

having a discussion in violation of Arizona Law regarding how they would vote on 

Schad’s request for clemency. See Exs B, C, D, E, affidavits dated September 30, 2013 

from current Board members Brian Livingston, Ellen Kirschbaum, John LaSota and 

former Board member Melvin Thomas. There is a presumption of honesty and integrity 

of those serving as adjudicators; to show disqualifying prejudgment, a claimant must 

demonstrate that the decision maker’s mind is irrevocably closed on the particular issue 

being decided.  See, Havasu Heights v. Desert Valley Wood Products, 167 Ariz. 383, 

387, 807 P.2d 1119, 1123 (App. 1990).   “Without a showing of actual bias or prejudice, 

the members of [an administrative board] are presumed to be fair.” Lathrop v. Arizona 

Bd. Of Chiropractic Examiners, 182 Ariz. 172, 180, 894 P.2d 715, 723 (App. 1995).  In 

the absence of a showing that the decision maker is not “capable of judging a particular 

controversy fairly on the basis of its own circumstances,” the decision maker cannot be 

disqualified.  Hortonville Joint School District No. 1. v. Hortonville Education 

Association, 426 U.S. 482, 493, 96 S. Ct. 2308, 2314 (1976).  The current Board 

members absent any credible evidence must be presumed by this Court to be fair and 

unbiased. 

 

Schad realizing that he cannot make a case based on Mr. Hernandez’s statements, 

attempts to confuse this court by filing numerous declarations from former Board 

members complaining that the Governor was allegedly not happy with the way they had 
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voted in certain cases. See Compl. at Exs E, F and G.  Schad then extrapolates from that 

and argues the Governor and/or her staff has allegedly attempted to manipulate the 

clemency process.1  The Governor has the authority to appoint new members to the 

Board and a public officer does not have a property or contract right to compel his or her 

continuation in office.  Ahearn v. Bailey, 104 Ariz. 250, 254 (1969).  Past Board 

members’ beliefs and/or perceptions of why they were not re-appointed does not prove 

that the current Board has the same perceptions or that they will act improperly in 

performing their duties. Former Board members Belcher, Wilkins and Stenson’s 

declarations are noticeably void of any evidence demonstrating bias or prejudice by the 

current Board members in the pending Schad clemency hearing. Id.   Furthermore, the 

current Board members in their affidavits explicitly state that they have not been told how 

to vote, that job security is not a consideration in their vote and that they exercise 

independence in voting. See Exs B, C, D and E. 

The current Board is prepared to proceed with the scheduled 

reprieve/commutation hearing and provide Schad with the appropriate due process.  

Arizona’s reprieve/commutation process satisfies due process in that it provides an 

automatic hearing upon a receipt of a warrant of execution and provides the defendant 

with an opportunity to present mitigating or extenuating evidence showing that clemency 

is appropriate.  McGee v. Arizona State Board of Pardons and Parole,  92 Ariz 317, 376 

P.2d 779 (1962).  Courts only address claims relating to clemency upon a showing that an 

inmate has been denied minimal due process, which has been defined as an opportunity 

to present reasons clemency should be granted and a decision maker who does not act in 

a completely arbitrary and capricious manner.  Id. at 289 (plurality opinion)(O’Connor, 

________________________ 

1 Ms. Henry unsuccessfully argued that the current Board was biased in State v. Lopez, Arizona 
Supreme Court Number CR-90-0247-AP.  In Lopez, the Supreme Court of Arizona rejected all 
bias claims.  Attached as Ex F. 
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J., concurring in part and concurring in the judgment).  Contrary to Schad assertion that 

this is the last chance for him to prove his innocence, clemency proceedings are not “an 

integral part of the. . . system for finally adjudicating the guilt or innocence of the 

defendant”.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272. 285 (1998).  

Clemency proceedings are purely a matter of “grace”.  Id.   

 

3.  Schad Has Not Demonstrated Irreparable Harm  

 Schad has not shown that he will suffer irreparable harm if the Court fails to grant 

the temporary restraining order.  Based on the affidavits of the current Board members, 

any argument that a clemency hearing would be futile is not supported by the evidence.   

There is no credible evidence on how the Board will vote or that the Board engaged in 

any other improper activities.  Likewise, Schad’s argument fails in that it is in the 

public’s interest for the Board to hear evidence to determine whether Schad should be 

recommended clemency.   

 Schad’s argument misconstrues the basic function of clemency. It is in the 

public’s interest not to have these proceedings delayed based on challenges to the 

composition of the Board based on the political appointment process. To its illogical 

conclusion, Schad’s argument is that every appointed Board member must be biased 

simply because they were appointed.  Entering a TRO in this case will preclude the Board 

from administering required statutory duties. 

For all the reasons discussed above, Schad’s argument does not pass the second, 

alternative test for preliminary injunctive relief.  Schad has no reasonable chance of 

success on the merits and there is no irreparable harm in having these Board members 

hold the requested clemency hearing. 
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CONCLUSION 

 Schad’s only pertinent argument for the granting of the temporary restraining 

order is predicated on the statements of Mr. Hernandez.  As previously argued, 

Hernandez’s allegations against the Board are baseless and therefore, Schad cannot meet 

the standard required for this Court to issue a temporary restraining order.   

 Dated this 30th day of September, 2013. 
 
THOMAS C. HORNE 
Attorney General 

     By: /s Kelly Gillian-Gibson   
      Kelly Gillilan-Gibson 
      Brian P. Luse 
      Attorneys for Defendants 
 
Electronically filed this 
30th day of September, 2013 with: 
 
Clerk of the U.S. District Court 
for the District of Arizona 
401 W. Washington 
Phoenix, Arizona 85003 
 
COPY of the foregoing served  
Electronically this 
30th day of September, 2013 
 
Denise Young, Esq. 
2930 North Santa Rosa Place 
Tucson, AZ  85712 
 
Kelley J. Henry 
Super. Asst. Federal Public Defender 
Captial Habeas Unit 
Federal Public Defender 
Middle District of Tennessee 
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810 Broadway, Ste. 200 
Nashville, TN  37203 
Attorneys for Plaintiff 
 
  By: Kelly Gillilan-Gibson  
3558447 
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