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THOMAS C. HORNE 
Attorney General 
(Firm State Bar No. 14000) 
 
Kelly Gillian-Gibson 
State Bar No. 029579 
Brian P. Luse  
State Bar No.021194 
Assistant Attorneys General  
1275 W. Washington 
Phoenix, Arizona  85007-2997 
Telephone:  (602) 542-8343 
Facsimile:  (602) 542-4385      
Attorneys for Defendants 

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

EDWARD HAROLD SCHAD, JR., 
 

Plaintiff, 
 
v. 
 
JANICE K. BREWER, 
Governor Of the State of Arizona in Her 
Official Capacity, 
 
SCOTT SMITH, 
Chief of Staff to Governor Brewer, 
In His Official Capacity 
 
BRIAN LIVINGSTON, 
Chairman and Executive Director, 
Arizona Board of Executive Clemency 
 
JOHN “JACK” LASOTA,  
Member, Arizona Board of Executive 
Clemency, In his Official Capacity 
 
ELLEN KIRSCHBAUM, 
Member, Arizona Board of Executive 
Clemency, In Her Official Capacity 

Case No. 2:13-cv-019162-ROS 

 
EXPEDITED MOTION TO 
QUASH SUBPOENAS TO 
PRODUCE DOCUMENTS 
 
 
 
 
CAPITAL CASE 
 
EXECUTION SET FOR  
OCTOBER  9, 2013 
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DONNA HARRRIS, 
Member, Arizona Board of Executive 
Clemency, In Her Official Capacity, 
 

Defendants. 
 

Defendants Governor Janice K. Brewer, Chief of Staff, Scott Smith, 

Chairman/Executive Director of the Arizona Board of Executive Clemency, Brian 

Livingston, Board Member, John “Jack” LaSota, Board Member Ellen Kirschbaum, and 

Board Member Donna Harris files this Motion to Quash two Subpoenas to Produce 

Documents. 

Schad, after 3:00 pm yesterday, served on the Office of the Governor of Arizona 

and the Board of Executive Clemency two subpoenas for production of over four (4) 

years of documents. Attached as Exhibits A and B. The subpoenas require production of 

the documents at 1:00pm today, only six (6) business hours after they were served. 

Pursuant to Federal Rule of Criminal Procedure Rule 45(c)(A)(i) which states the issuing 

Court must quash a subpoena that fails to allow a reasonable time to comply, the 

Defendants request that this Court quash the subpoenas. 

The fact that Schad waited to the very last minute to issue the subpoenas is very 

telling.  Schad knew for days or weeks if not months that he would be filing his 

Complaint and requesting a Temporary Restraining Order/Preliminary Injunction 

(“TRO”), yet he waited until late the day before the scheduled evidentiary hearing to 

issue the subpoenas.1  Schad is simply trying to manufacture a reason to delay the TRO 
________________________ 

1 Ms. Henry, counsel for Schad, has previously asserted these similar claims of bias in her 
representation of Samuel Lopez in Maricopa County Superior Court Case No. LC2012-000264.  
In that case, Ms. Henry attacked the qualifications of Jesse Hernandez and the appointment 
process.  Ms. Henry had the opportunity to seek a public records request in order to get the 
information she has requested in these last minute subpoenas.  These issues are not new and the 
subpoenas are not a ground for delay. 
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hearing and/or his scheduled commutation/reprieve hearing. The Court should not be 

swayed by this tactic. 

Moreover, Schad’s purpose for engaging in this fishing expedition is to try to find 

facts that might substantiate his claims when he currently has no genuine facts. His 

request for these documents bolsters the point that Schad cannot meet his required burden 

before this Court can issue a TRO.   

The real issue before this Court is that Schad is claiming that members of the 

Arizona Board of Executive Clemency (“Board”) cannot and will not give him a fair 

clemency hearing.  Schad’s argument that the Governor influenced the Board by failing 

to re-appoint prior members and thereby violates his right to due process is without merit.  

“Courts have uniformly rejected allegations that due process is violated by a governor 

who adopts a general policy of not granting clemency in capital cases.”    Anderson v. 

Davis, 270 F.2d 674 (9TH Cir. 2002).  

Although Schad is pursuing yet another attempt at discovery, the very Board 

members who will decide whether Schad will receive a recommendation for 

commutation will be available to testify at the TRO hearing.  Their testimony, if needed 

beyond their affidavits, is sufficient and dispositive for this Court to make the 

determination whether Schad meets his burden of proof that he has a reasonable likely of 

success on the merits of that question.  The current Board members affidavits stating that 

they are not biased and will be fair and impartial, standing alone, defeat the TRO.   

Parker v. State Board of Pardons and Paroles, 275 F.3d 1032 (11th Cir. 2001) (Court 

denied inmate’s request for a TRO even with the Chairman’s past statement that the 

Board would never grant clemency because court found that the Chairman presently state 

he could fairly review the clemency application and have an open mind).    
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CONCLUSION 

Since the Board members have asserted they will provide Schad a fair and 

impartial commutation/reprieve hearing, all the other side issues in this case including the 

subpoenaed documents are irrelevant. The Defendants respectfully request that his Court 

quash these subpoenas. 

Dated this 1th day of October, 2013. 
 
THOMAS C. HORNE 
Attorney General 

     By: /s Kelly Gillian-Gibson   
      Kelly Gillilan-Gibson 
      Brian P. Luse 
      Attorneys for Defendants 
Electronically filed this 
1st day of October, 2013 with: 
 
Clerk of the U.S. District Court 
for the District of Arizona 
401 W. Washington 
Phoenix, Arizona 85003 
 
COPY of the foregoing served  
Electronically this 
1st day of October, 2013 
 
Denise Young, Esq. 
2930 North Santa Rosa Place 
Tucson, AZ  85712 
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Kelley J. Henry 
Super. Asst. Federal Public Defender 
Captial Habeas Unit 
Federal Public Defender 
Middle District of Tennessee 
810 Broadway, Ste. 200 
Nashville, TN  37203 
Attorneys for Plaintiff 
 
  By: Kelly Gillilan-Gibson  
3560317 
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