
No.  13-16928 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

______________________________________________________                                  
 

ROBERT GLEN JONES, JR.,  
 

Petitioner - Appellant, 
 

v. 
 

CHARLES L. RYAN, et al., 
 

Respondents - Appellees. 
 

_______________________________________________________                                 
 

On Appeal from the United States District Court 
District of Arizona, No. CV 03-00478-DCB 

 
EXCERPTS OF RECORD TO OPENING BRIEF  

VOLUME 3 
                                                                                                             

_______________________________________________________ 
 
 
     JON M. SANDS 
     Federal Public Defender 
      
     TIMOTHY M. GABRIELSEN (NV Bar No. 8076) 
     Assistant Federal Public Defender 
     407 West Congress Street, Suite 501 
     Tucson, Arizona 85701-1310 
     Telephone: (520) 879-7614  
     Facsimile: (520) 622-6844 (facsimile) 
     tim_gabrielsen@fd.org 
      
     COUNSEL FOR PETITIONER-APPELLANT 
 



Volume 1 
 
ER 1  Order Dismissing Motion for Relief from Judgment filed September 24, 2013  
  (Dist. Ct. Doc. 116) 
 
ER 11  Notice of Appeal filed September 24, 2013 (Dist. Ct. Dkt. No. 117)  
 
ER 14  Memorandum of Decision and Order filed January 29, 2010 (Dist. Ct. Doc. 79) 
 
ER 82  9th Circuit Opinion Jones v. Ryan, 691 F.3d 1093 (9th Cir. 2012) decided August  
  16, 2012 
 
ER 101 Letter filed in the Supreme Court June 17, 2013 denying Writ of Certiorari No.  
  12-9753 
 
ER 102 Direct Appeal Opinion, State v. Jones, 4P.3d 345 (Ariz. 2000) decided June 15,  
  2000 
 
ER 138 Minute Entry, State v. Jones, Pima Co. No. CR-57526, September 18, 2002 
 
ER 171 Arizona Supreme Court Order denying Petition for Review, State v. Jones, AZ S.  
  Ct. No. CR-03-0002-PC. 
 
Volume 2 
 
ER 172 Motion for Relief from Judgment filed August 21, 2013 (Dist. Ct. Doc   
  106) 
 
  ER 224 Exhibit 1 – Records Request of  Pima County Attorney’s Office  
    dated June 25, 2103 and August 2, 1013 
 
  ER 227 Exhibit 2 – Record Requests of BI Incorporated dated June 28,  
    2013 
 
  ER 230 Exhibit 3 – Records Request of Arizona Department of Corrections 
    dated July 2, 2013  
 
  ER 233 Exhibit 4 - Declaration of Timothy M. Gabrielsen dated August 19, 
    2013 
 
  ER 235 Exhibit 5 - Letter from Arizona Department of Corrections dated  
    July 29, 2013 
 
  ER 245 Exhibit 6 – The Palm Beach Post, October 22, 19097 article titled  
    Teen’s Monitor was Working Properly, Company Says 
 



  ER 248 Exhibit 7 – Sun-Sentinel, October 24, 1997 article titled Ankle  
    Device Not a Jail Cell, Experts Find – ’96 Hit –and-Run Case  
    Reveals Time Lapses 
 
  ER 252 Exhibit 8 – Sun-Sentinel, June 6, 1998 article titled Monitor  
    Company Petitions to Keep Its Secrets Sealed 
 
  ER 254 Exhibit 9 – Sun-Sentinel July 10, 1998 article titled House-Arrest  
    Faults Exposed in Killing Trial-Inmate May have Fooled Device,  
    Prosecutors Say 
 
  ER 257 Exhibit 10 - Securities and Exchange Commission From 10-K,  
    Excerpts of BI, Inc., June 20, 1996 through June 30, 2000 
 
  ER 276 Exhibit 11 - Pittsburgh Post-Gazette, October 23, 1996 article  
    titled Man Sues Over Faulty Monitor 
 
  ER 278 Exhibit 12 - De Soto Sun, August 5, 1999 article titled Ankle  
    Monitors Can’t Guarantee Criminals Won’t Walk, Ix-Technician  
    Says –  Demonbruen Faced Repeat Offenders During Stint   
    Installing Home-Arrest Bracelets 
 
  ER 282 Exhibit 13 – The Denver Post, October 2, 1994 article titled device 
    Revolutionizes Penal Industry Home Arrest Saves Space and  
    Money 
 
  ER 285 Exhibit 14 – Trail Testimony of Fritz Ebenal, State v. Jones, June  
    23, 1998 
 
  ER 312 Exhibit 15 – Minute Entry, State v. Jones, Pima Co. No. CR- 
    57526, September 18, 2002 
 
  ER 346 Exhibit 16 – Pretrial Interview of Fritz Ebenal, June 24, 1997 
 
Volume 3 
   
  ER 487 Exhibit 17 – Memorandum in Support of Petition for Post-  
    Conviction Relief, State v. Jones, Pima Co. No. CR-57526,   
    February 15, 2002 
 
  ER 529 Exhibit 18 – Declarations of Stephen Coats and John Castro 
 
  ER 533 Exhibit 19 – Sentencing Hearing Transcript, State v. Jones, Pima  
    Co. No. CR-57526, December 7, 1998 
 



  ER 579   Exhibit 20 – Tucson Weekly, August 17, 2009 article titled   
    Compromised Conviction? 
 
  ER 582 Exhibit 21 – Investigative Report Supplement of Steve Merrick,  
    June 6, 1997 
 
ER 590 Response to Motion for Relief from Judgment filed September 6, 2013 (Dist. Ct.  
  Dkt. No. 110) 
 
  ER 622 Exhibit A – Excerpts of Reporter’s Transcript June 24, 1998 
 
  ER 666 Exhibit B – Excerpts of Reporter’s Transcript June 23, 1998 
 
 
Volume 4 
   
  ER 802 Exhibit C – Excerpts of Reporter’s Transcript June 25, 1998 
 
ER 821 Reply to Response to Motion for Relief from Judgment filed September 9, 2013  
  (Dist. Ct. Dkt. No. 114) 
 
ER 856 District Court Docket 
   
     
 
 



Case 4:03-cv-00478-DCB Document 106 Filed 08/21/13 Page 301of 418 

r•eque•ea uooument• 
for Rule 32 June t4, :2002 

STATE OF ARIZONA VS. SCOTT NORDSTROM 
WITNESS: MR. EBENAL EXAMINATION BY MR. KURLANDER 

5 

6 

7 

.8 

9 

i0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q: 

A: 

A: 

Q: 

A: 

Q: 

A: 

Is that a requirement that if ya' have police 

contact he was to affirmatively let you know 

that? 

Right. 

Did he ever let you know that in the course 

of his supervision? 

When, uh, they had that incident when he got 

stabbed. 

Did you have a situation where somebody by 

the name of David or Tony Kapp spoke to you 

because he was concerned because David" 

Nordstrom was threatening him? 

He no, I he I think he talked to me. 

I can't remember if I got it from David or if 

I got it from him, it's been a while back, 

but•uh 

Would you have verified that in your repor-- 

chronology? 

I mi-- I might have. I might have. There 

mighta been a quick call in there somewhere. 

I know that David said that oh, I know 

what it was, David said that he saw him at a 

store or something, okay? 

was gonna be callin' me. 
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Q: 

MS. STUART 

A: 

Q.- 

A: 

Q: 

effect. And I don't remember any the-- any 

threats being made. And I don't remember Mr. 

Kapp verifying that any threats were being 

made. 

Do you remember Mr. Kapp even calling? 

I'm not sure. (Inaudible). I mighta tried 

to call him, I don't remember. 

Well, don't speculate. Let's see what we 

ha-- 

On 6 21. 

6 21? 6 21? I was thinkin' it was early in 

.the (inaudible). Yeah, nothing said 

nothing happened. 

Who said nothing happened? 

David. 

David-Nordstrom? 

Right. 

What does that note indicate to you that he 

had contact with who? David Nordstrom. 

David Nordstrom had contact. He reported to 

me. 

And what did he report to you? I don't have 

a (inaudible, speaking simultaneously). 
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24 

said that he had contact with him and or 

the person that testified against him 

(inaudible) and that. And he was simply 

informing me that he had contact with him and 

that nothing happened. 

He didn't do you have any notes, you were 

thinkin' it w-- occurred earlier. Is there 

some suggestion or not in there about having 

any contact with David Kapp? I'm sorry, 

David Tony Kapp I should say, Tony or 

Larry Kapp. 

Larry. Tony, Larry Kapp. I think Larry's 
his middle name. 

Uh-huh. No, LarrY's his realname. 

Okay. 

(Pause). 

(I•audible). 

Nothing in there to verify that? 

Verify what did you say? 

That Tony Kapp had contact with you with 

reference to David Nordstrom harassing him? 

(Inaudible). No, I can't find anything. 

All right. You got a somebody has 

generated a treatment record work sheet from 
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.Q: 
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Q: 
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A: 

La Frontera. It's in the file. Have you see 

that? 

No, this was after I was gone already. 

(Inaudible). 

So you you.don't know anything about that. 

Mr. Gust, it says right here. 

Had you sent anything to had you sent 

David Nordstrom over.to La Frontera? 

Right. (Inaudible). 

And that was for anger counseling. 

Anger management. 

And how many times was he required to be 

there in•a month, a week? How often was it? 

I think it was once a week. I don't recall. 

Do you have verification that he actually 

attended once a week? 

(Inaudible). And I don't know, let's see 

(inaudible). 

Well, let's go first with when you sent him 

over there. 

Yeah, .back when that I know when it was. 

It was back when he had the incident, the 

stabbing incidents, uh, sometime thereafter 

he was recovering. 
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Q: 

Q: 

A: 

Where's that initial sheet, Cathy, that you 

had had as to his conditions and 

(Inaudible). 

(Pause). 

Okay, uh 

Okay, and you've got here needs assess- 

ment/referral. Would that be for potential 

anger counseling? 

No, that's that ITP. That's that initial 

treatment plan that they want all the 

defendants to go to once they the come out• 

of prison. 

I see. 

That's an initial --and then they, uh, 

evaluate the person's needs. 

Well, here 'ya' have also conditions must 

attend Violent Offenders Group, must attend 

ITP as directed. So here it state-- 

I already told him he to go, right. 

All right. So he 

I knew he was going to be going to 

So one of the initial conditions that you set 

forth is that he attend the Violent Offenders 

Group as of January 21st, '96. 
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A: 

Q: 
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Q: 

A: 

Right. 

Ja-- 25th '96. 

Right. 

Okay. How many times do you have verifica- 

tion that he attended up through the stabbing 

of June the 21st? 

Well, he never attended. Well, he might have 

attended once or twice but they-only al-- 

they only allow you, if you miss the first 

one you cannot attend the second one. 

Well, was in violation of his conditions by 

failing to report? 

No. 

Why not? 

Because I-said it was okay. 

Didn't .you say--it was okay after-June the 

21st? After the stabbing not to attend? 

No. I didn't say it wasn't wasn't okay 

for him not to attend. 

Well, I'm confused here, okay. As I under- 

stand it, one of the conditions set that you 

wrote down as of January 25th is that he 

attend Violent Offenders Group. 

Right. 
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Q: 

A: 

A: 

And this is signed January 25th, '96. 

Right. 

Isthere something where you told him between 

the-- January 25th and the stabbing that he 

didn't have to attend? 

Verbally. 

When was that? 

I don't know. I don't recall. 

Do you have.any documentation in your records 

of that? 

Well, y-- see this is the the thing with 

this particular person. He has never 

completed anything he's 
ever started accord- 

ing to what I understand on his record, from 

the presentence report and his criminal 

history--so..-I-..was--working with him.-.to go. He 

would ma-- he would make one he would miss 

the second one so he wasn't able to complete, 

and then he got stabbed. And then I said, 

well, since you're not gonna go to the two 

day one, we're gonna make you go to the 14 

week one, okay? In in part of his 

punishment. So that's when we mandated to go 

to the other one. 
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21 Q: 

22 A: 
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24 Q: 

Well, when (inaudible, speakingsimultaneous- 

ly). 

And as long as he was attempting to attend 

then I then I wasn't goin' .(inaudible, 

speaking simultaneously). 

Le-- let's back up in the history. 

See, he began one here and he began on he 

I knew he began 'em two times throughout 

but he was never able to get to that second 

one. 

Hang on a second. 

Okay. 

I want to see what we're defining. Okay? Is 

the Violent Offenders Group a two day 

session. 

Right-.. 

And when does it begin? 

Six hours. 

Six hours. 

Yeah. 

It's two days per week. 

No, it's, uh, it's one Saturday and then 

another Saturday. 

Okay, so it's a class. 
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MS. STUART: 

A: 

MS. STUART: 

Right. 

For three hours 

(Inaudible, speaking simultaneously) 

and then another three hours. 

Right, a group session. 

That's a group session. 

Two group sessions. 

And then there would be other-group sessions. 

No, that's it. 

So, in other words, the Violent Offenders 

Group that he had to attend was a total, 

basically of six hours worth of sessions. 

That's it. 

Is that correct? 

That's correct. 

And he never did that fully from January 25th 

through June the 21st? 

He never completed it but he attended more 

than six hours I think (inaudible). 

(Inaudible). 

He tried three times or four times. 

There's one here on the 23rd. 
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Q: 

A: 

A: 

So. He just never got to the second one and 

finished. Work would come up or something 

would come up. 

And you told him at some time that he didn't 

have to attend before the stabbing? 

No, I didn't tell him he didn't have to 

attend. I said that we're gonna complete 

this or you're not getting off of home 

arrest, that was what I said. 

I thought you said at some time during the 

period before his stabbing you told him he 

didn't have to go to Violent Offenders Group 

any more. 

I said it was okay that he go to the program. 

I didn't finish what he he has to 

finish, he has to .complete that... I I 

allowed it to happen so it was okay, you see 

What I'm saying. That was okay for him to 

do. It was okay, because I allowed it to 

happen that he. couldn't go, that he didn't 

complete his second, all right? But he was 

gonna complete that before he finished and he 

knew that. And I think I s-- probably 

reiterated on it a couple times in here, a 
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MS. STUART: 

???: 

Q: 

???: 

Q: 

A: 

few times, that he.must attend and he will 

have tocomplete it. And I was working with 

him the in in that direction. 

Were you awar-- ever aware that he showed up 

in your office having drank alcohol? 

No. 

Did ya' ever have him blow into a 
breath- 

alyzer or some sort of machine which would 

register the alcoholic content in his breath? 

No. 

Do you have those available? 

The the machines? 

Yeah. 

Sure. 

(Pause). 

And the-home a 

(Inaudible). 

I'm a (inaudible). 

We're we're almost done in here. 

Good. 

His sponsor, supervisor, was his father, 

Richard? 

Right. 
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Q: 

]%: 

Okay. And did there come a time when he 

changed his addresses as to where he was 

going to be living? 

Not on my supervision (inaudible). 

Okay. 

I wouldn't allow it, 

Did he ask you for that? 

Several times. 

Did you check to verify at all whether he had 

in fact changed his living arrangements 

contrary to your statements that he wasn't 

supposed to? 

I checked with the only verification that 

I have is that, of course, the electronic 

monitoring equipment, okay? And then of 

-course-o.I've talked with parents-I•don't know 

how many times, you know, throughout the 

supervision, and they never indicated to me 

that (inaudible), so 

One last thing on electronic monitoring that 

comes to my mind. Was the electronic 

monitoring device taken off him at the time 

of the stabbing? 

No. 
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/%: 

Q: 

A: 

Q: 

Did .he continue to have that on him, uh, 

through July the 8th or so, when I think he 

was off, I think according to the records? 

He had it on the whole time I was there. 

Right. So you're not aware of anybody having 

cut it off? 

(Inaudible). 

And of course, you obviously then didn't have 

to make any new plastic band -for it or 

anything? 

(Inaudible). I think somewhere in there we 

might have a battery (inaudible). 

Do you know when that was? Is there any 

documentation of when the battery replaced? 

If there wa-- if the battery was replaced on 

•, i•' d pr6bab•y b% i• my notes. 

You don't have a memory though, as you sit 

here today that the battery was replaced at 

least once during the period he was on 

electronic monitoring? 

I can't say for sure. It's just something 

that occurs kinda commonly (inaudible). 

Were you the one that actually placed it on 

him, exactly? 
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MR. KURLANDER: 

MR. BOCK: 

MR. KURLANDER: 

Yeah. 

Is it possible you coulda pi-- placed it 

around his boot? 

No. 

Why is thatnot possible? 

(Inaudible) 

Do you know of instances from your familiar-- 

from your experience where a bracelet has 

been found somewhere out there on the street 

that was associated with a person and it was 

a-- and it was not cut off? 

Not to my knowledge. 

You never heard of anybody finding one in 

that situation? 

Seen 'em bring 'em back many times. They're 

always cutthough. (Inaudible). 

(Pause). 

I don't have any further questions. What do 

you think, Rick? Do you have an-- 

No. 

Okay. This concludes the interview at this 

time, thank you very much. 12:35. 
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Daniel D. Maynard, No. 009211 
Jennifer A Sparks, No. 017502 
MAYNARDMURRAY CRONIN 
ERICKSON & CURRAN, P.L.C. 
1800 Great American Tower 
3200 North Central Avenue 
Phoenix, Arizona 85012 
(602) 279-8500 

Attorneys for Petitioner 

Name: 
Prison Number: 
Place ofiConfinement: 

Robert Glen Jones, Jr. 
70566 
Eyman Unit, SMUII 
Box 3400 
Florence, Arizona 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF PIMA 

THE STATE OF ARIZONA, 

Respondent, 

VS. 

ROBERT GLEN JONES, YR., 

Petitioner. 

No. CR-57526 

MEMORANDUM IN SUPPORT OF 
PETITION FOR POST- 
CONVICTION RELIEF 

(Assigned tothe Honorable 
. 

John J. Leonardo) 

Petitioner Robert Glen Jones, Jr. (" Jones"), by and through undersigned counsel, files 

this Memorandum in Support of his Petition for Post-Conviction Relief to highlight and explain 

the issues contained in the Petition. 

I. FACTS 

Jones was convicted of murders that occurred in Tucson at the Moon Smoke Shop on 

May 30, 1996 and the Fire Fighters Union Hall ("Fire Fighters Hall") on 
June 13, 1996. The 

verdict was based primarily on the testimony oi• two key witnesses: David Nordstrom 

("David") and Lana Irwin. David testified that he was released from prison in January 1996 

and reestablished his friendship with Jones. R.T. 6/23/98, 83, 87-88, Ex. 1. David, Jones, and 

David's brother Scott Nordstrom ('•Nordstrom") would spend time together. R.T. 6/23/98, 88- 
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89, Ex. 1. David testified that on the day of the Moon Smoke Shop incident, Nordstrom and 

Jones Picked up David in Jones' truck, an old white Ford pickup truck. David testified that 

the three stopped in a parking 10t 
near the Tucson Medical Center where Jones saw 'a car that 

he thought he could Steal. According to David, Jones wasunable to steal the car but found a 

9mm pistol under the seat in the car and took it. R.T. 6/23/98, 97-104, Ex. 1. David claims that 

the three then continued driving and decided to rob the Moon Smoke Shop. R.T. 6/23/98,107- 

109, Ex. 1. David's story is that he sat in the mack while Jones and Nordstrom went inside the 

Moon Smoke Shop. 1LT. 6/23/98, 110, Ex. 1. David claims that he heard gunfire from inside 

and shortly afterwards, Jones and Scott jumped back in the truck. R.T. 6/23/98, 110-111, Ex. 

1. David claims that Jones stated that he shot two people and Nordstrom stated that he shot 

one. R.T. 6/23/98, 113, Ex. 1. David shared in the robbery proceeds..R.T. 6/23/98, p. 113, 

Ex. 1• 

One of the employees of the Moon Smoke Shop, Mark Naiman, met with a police 

sketch artist two weeks after the robbery, and provided a very minimal description of the one 

suspect he had been able •to only briefly see. R.T. 6/18/98, 70-71, Ex. 2. A second employee, 

Noel Engles, had run out of the store once 
the intruders had left and ran up the back alley. 

Engle s came, as he claimed, "within touching distance" of a pickup mack that he claimed was 

light "blue or 
grey." R.T. 6/18/981 51-54, Ex. 2.. 

On June 13, 1996, the Fire Fighters Hall was robbed. At 9:20 p.m., Nat Alicata, an 

associate member of the Fire Fighters Hall, arrived and discovered the bodies of his girlfriend, 

Maribeth Munn; the bartender, Carol Lynn Noel; and a Couple, Judy and Arthur "Taco" Bell. 

R.T. 6/18/98, 127-128, Ex; 2. There were 
no 

eyewitnesses to the Fir e Fighters Hall crimes. 

There was no phYSical evidence linking Jones to either crime scene. Several months 

after these events, David told his girlfriend, Toni Hurley, some information about these crimes. 

R.T. 6/23/98, 133, 146, 215-218, Ex. 1 •.. Hurley then made an anonymous 88-CRIME call to 

the police. R.T. 6/23/98, 221, Ex. 1. Hurley's story to the police did not add up and David 
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1 ended up talking to the officers. Over the next several months, David provided bits and pieces 

2 ofinformation to police which tended to minimize his own involvement in the crimes and place 

3 the blame on Jones. R.T. 6/23)98, 150-151, Ex. 1. There were numerous problems with 

.4 David's information, including the fact that, as the police Officers admitted, he kept changing 

5 his story and providing new or different 
information little by little. R.T. 6/24/98, 92, Ex. 3. At 

6 one point, he was refusing to continue to speak to .the officers until they offered him a 

7 $5,000.00 inducement to help attempt to retrieve the guns used in the crimes. R.T. 6/24)98, 

8 100, Ex. 3; R.T. 10/30/97, Trial ofState v. Scott Nordstrom ( Nordst m Trial"); 168-79, Ex, 

9 4; R.T. 11/20/97, Nordstrom• Trial, 84, Ex. 5. The guns were never found. R.T. 11/21/97, 

10 Nordstrom Trial, 3-4, Ex. 6. 

11 David's testimony against Jones was bolstered by that of anot.her witness, Lana Irwin. 

12 was acquainted with Stephen Coates. R.T. 6/19•98, 40-41, EX, 7. Irwin claimed to have 

13 overheard conversations between Coates and Jones where Jones discussed the killings. R.T. 

14 6/19/98, 43-47, Ex. 7. irwin had originally told the police that she had a "dream" about certain 

15 pieces of information. R.T. 6/25/98, 32-33, Ex. 8; R.T. 6/19/98, 51, Ex. 7. Shewas unclear 

16 on 
most details and could not pinpoint anytime frames. R.T. 6/19/98, 67-76, Ex. 7. The state 

17 dismissed drag charges against her and provided numerous other inducements for her to testify. 

18 R.T. 6/19/98, 58, Ex. 7. Her story was not coherent and provided very little information; 

19 however, the state seized upon certain details that Irwin allegedly overheard from Jones. 

20 David White, the prosecutor, argued that she must have heard these details from Jones because 

21 they. were not released to the media and therefore; because Jones knew these details and 

22 conveyed them to Coates, Jones must have been involved in the crimes. R.T. 6/25/98, 129- 

23 133, Ex. 8. 

24 II. LEGAL ARGUMENT 

u "onal Ri hts to a Fair Trial and Due Process Under 
25 A. Jones Constlt tl g 

the Fifth, Sixth, Eighth and Fourteenth Amendments Were Violated 

26 by Misconduct of the Prosecutor and the Detectives. 
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White knowingly presented perjured testimony, made a false avowal to this court, and 

deliberately phrased his questions so as to mislead the jury with the witnesses' answers. He 

failed to disclose exculpatory evidence and misled Jones' counsel about the status of the 

investigations: As will be shown by the evidence, White's conduct, and that of the detectives 

with whom he Colluded, 
was not merely negligent or careless. The only reasonable conclusion 

that one can reach is that White knowingly and intentionally suborned perjury andengaged 

in other egregious misconduct in order to obtain this conviction at any cost. White had to go 

to extreme measures in order to propup his key witness; Irwin, whose testimony 
was absolutely 

critical for the jury tO believe. Jones was denied his rights to a fair.trial and Due Process by 

having the jury impermissibly tainted against him. Each instance, as described below, was 

significant enough to have had a major impact O n the outcome of the trial. 

1. Deliberate Subornation of Per_jury Involving Kicked In Door. 

In response.to leading questioning by White, Irwin testified that she had overheard in 

the alleged Jones/C0ates conversation: "[o]ne door was 
open and 

one had to be kicked in." 

R.T. 6/19/98, 47:5-11, Ex. 7. Irwin's information concerning the kicked in door did not come 

fromthe perpetrator of the crimes, because the perpelrators did not kick in a 
door. Rather, the. 

police officers kicked in a door after they.arrived on the scene. White knew this fact, and 

deliberately solicited• Irwin's testimony and false testimony from Detectives Godoy and 

W0olridge to corroborate Irwin's story. Godoy had given contradictory testimony eight months 

earlier in Scott Nordstrom's trial where he testified truthfully that police officers had kicked 

in the door. White undertook th•se extreme measures because his new witness, Irwin, was 

1The claims contained in Part ll(A) are appropriate for this court to consider pursuant to Rule 
32.1 (a), Adz. R. Cfim. P. The information in support ofthese claims did not come to light in time to 

be i-eluded in Jones' direct at3t•eal They therefore are not precluded under Rule 32.2. In addition,. 
the information supporting these cla. _ma. s. 1.s approp.n.ately consadea•e, d • ,nex• •Yld(•).cov.ered m.aten•, fa_cts 
under Rule 32.1(e) and as facts establishing actual innocence uncle[ r•tue 3z. in). Jones is entlued to 

relief under those parts of the rule as well. 

-4-: 

ER 490



Case 4:03-cv-OO478-DCB Document 106 Filed 08/21/13 Page 320 of 418 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

absolutely critical to his case against Jones. Unlike in Nordstrom's trial, there was no 

eyewitness to place Jones at the crime scenes. Irwin was the only person who could give the 

jury a link between J-ones and these crimes, based on bits and pieces of the conversation she 

allegedly overheard. Irwin's testimony actually appears to have been fabricated by White. 

The passages of testimony at issue are as follows. Referring to the Moon Smoke Shop, 

White stated in opening: "One of these doors has been kicked in..Apparently the shooter 

kicked in the door, ordered Tom Hardman to come out and lie on the ground and executed him 

two shots." R.T. 6/18/98, 11, Ex. 2. Godoy testified that he was assigned to process the scene 

at the Moon Smoke Shop. R.T. 6/18/98, 85-86, Ex. 2..In response to White's specific• 

questioning, Godoy testified as follows: 

Q Let me show you two other photographs. 
Did you find any damage to one of the doors 

in the back area? " 

Yes. • 
Showing you what has. been. marked State's i5 and 16, do those .represent a door that you saw that 

was damaged? 
A Yes. 

MR. WHITE: Move the admission of 15 and 
16. 

MR. BRAUN: No objection, Your Honor. 
THE COURT: Exhibits 15 and 16 are admitted. 

Q (By Mr. White) There are 
numbe• .wr•tten 

on, there aooears to be a number 58 written on that door. 
•Was that a number you put there? 

A Yes. 

1LT. 6/18/98, 96-97, Ex. 2. Through this testimony, two state's exhibits were admitted showing 

the rear door of the Moon Smoke Shop kicked in. Id.; State's Exhibits 15 and 16. 

Irwin testified that in the suvraner of 1996, she was living in Phoenix when she met 

R.T. 6/19/98, 39-40, Ex. 7. Jones came to her aparlxnent with an acquaintance 

of Irwin's, Stephen Coates. R.T. 6/19/98, 40-41, Ex. 7. She stated that Jones Came over a 

number of times and stayed overnight sometimes. R.T. 6/19/98, 41, Ex. 7. Irwin's most 

damaging testimony concerned her allegations. that she overheard "many conversations" 
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between Jones and Coates at her apartment. R.T. 6/19/98, 43-45, Ex. 7. According to Irwin, 

she overheard Jones telling Coates that he had killed people in Tucson. R.T. 6/19/98, 45-46, 

Ex. 7. She claimedthat Jones stated that he had killed four people and "his partner" had killed 

two. R.T. 6/19/98, 46:17-21, Ex. 7. In response to White's leading questions, Irwin gradually 

recounted for the jury additional details about the crimes that she had supposedly overheard, 

as follows: 

. Q Do you remember you started, to say 
something about a door. 2 Do you remember hearing any 
conversalaon about doors?. 

A. One door was open and one had to be kicked in. 
Q I'msorr Onehad to be kicked in9 
A Yes. One was kicked, one was open. 
Q And you said something about somebody shot 

by a door. Was that 
A Someone was standing by a door and was 

shot. 
Q Do you remember him saying anything about 

people in a back room or somebody going to a back 
room? 

A They ran to the back room. His partner 
chased them and they were shot. 

R.T. 6/19/98, 47:5-19, Ex. 7. She further testified: 

Q- These people that were killed, did he indicate 
whether or not there were any women killed? 

A. Yes, he did. 
Q I want to talk about the women who were 

killed. Did you overhear any conversation about the 
place where the women were killed? 

A A bar or maybe a restaurant. I don't know. 
Q. One or the other ofithose two? 
A Yes. 
Q Did you overhear him describe what this bar 

or restaurant looked like? 
A I only heard him say a red room, everything 

was red• was like red. 

2 White coaxed his way into the question by saying "Do you remember you started to say 
something about a door. R.T. 6/19/98, 47:5-7, Ex. 7, However, Irwin's only mention ofia "door" 
occurred a full ten questions earlier, in response to •W•,,_ite's q,uesti.',on, •'Do y,o,u r ,e•n.e.m., .b•. r him saying 
how many peoplehe killedg," when she responded a man t•y me aoor ano wrote cut off her 

response because, apparently, it was not what he wanted to hear. R.T. 6/19/98, 46:3-5, Ex. 7. 
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R.T. 6/19/98, 48:7-19, Ex. 7. Also in response to the prosecutor's prompting, Irwin testified 

about the alleged positions of the bodies, in particular, Arthur Bell's body, following the 

crimes: 

Q Did he ever describe and wasthere a man or 

some men involved also who were shot? 
A One by the door and one with his head back. 
Q When you talk about the one with_his head 

back, can you describe the age of that person'? 
A Older. 
Q An older man? 
A Yes. 
Q With his head back? 
A His head his head, I can't put my head in 

that uosition became of my neck, but he said his head 
was back, but I can t do the same thing. 

Q Was this person standing or sitting? 
A Sitting in a chair. 
Q Sitting in a chair withhis head back? 
A Yes. 
Q Did he say what place did he give a descriptibn of the place where the man was sitting in the 

chair ;,vith his heai:l back? 
A I don't remember. QAWaS that in that same red room? 

That was I think it was in the same red 
room. 

R.T. 6/19/98, 49:13-50:10, Ex. 71 

Irwin admitted.that, when she was initially contacted by the detectives, she did not give 

them this same information, but that she eventually told the detectives that she "had a dream. 

about a red room where people were killed." R.T. 6/19/98, 50:24-51:17, Ex.. 7. At the.time, 

she was in .jail on marijuana possession charges.. R.T. 6/19/98, 51" 18-21, Ex.. 7. In exchange 

for her testimony against Jones, the state was providing her with a place to live, and had 

promisedto relocate her. R.T. 6/19/98, 52:12-19, Ex. 7. In addition, the state agreed to dismiss 

the marijuana charges against her. R.T. 6/19/98, 53:9-16• Ex. 7. 

On cross-examination, Irwin admitted that she had been treated psychiatrically for 

manic depression and that she was on several different medications for this condition. R.T. 

6/19/98, 56:9-57:1, Ex. 7. In addition, she hadsuffered some head injuries in the past that had 
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required brain surgery. R.T. 6/19/98, 57:15-19, Ex. 7. In the summer of 1996, when she 

allegedly overheard these conversations between Coates and Jones, she was using marijuana 

as well as crystal meth. R.T. 6/19/98, 58:3-11, Ex. 7. She further admitted that in her interview 

with White, Detective Salgado, and Detective .Woolridge on May 5, 1997, she told the 

detectives that her memory comes and goe s and that "memories, they come and go like 

nightmares you know." R.T. 6/19/98, 63:16-66:22, Ex. 7. 

Woolridge corroborated Irwin's Story about the door: 

Q Did Lana Irwin tell you something about a 

door being kicked in? 
A Yes, she did. 

Was there a door kicked in, in one Of these 

Yes, in the back room at the Moon Smoke 

As shown in State's 50. 

Q 
cases? 

A 
Shop. 

A Yes, it is. 
Q The fact that a door was kickedjn, was that 

.ever mentioned at the first trial in this case. 

A No, it was.not. 
Q .Lana Irwin, did you ever see her ha the 

audience at that first trial? 
A No. 

R.T. 6/25/98, 38:5-19, Ex. 8. 

in his closing argument, White emphasized that Irwin had information about the 

kicked in door at the Moon Smoke Shop that was not released to the public, and therefore she 

must have overheard this From Jones. R.T. 6/25/98, 130-131' Ex. 8. 

The testimony of Woolridge and Godoy concerning the door being kicked in by the 

intruders is blatant perjury soiicited by White. As shown by two police reports, when officers 

responded to the scene of the Moon 
SmokeShop, there was a locked room adjacent to the back 

area. Officer Charvoz attempted to locate a key for the door but was unable to. Sergeant 

Grimshaw brought him a set of keys, but none opened the door. Sergeant Grimshaw then 

instructed Officer Charvoz to kick in the door because they were unable todetermine if there 

was possibly another victim orsuspect inside. Officer Charvoz then kicked in the door himself. 
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Tucson Police Department Report No. 9505300531 of Office Charvoz, dated 5/30/96; Tucson 

Police Department Report No. 9605300531 of Sergeant Grimshaw, dated 5/30/96, Ex. 9. 

White, Godoy, and Wo01ridge were well aware that the testimony that they were 

providing to the effect that the intruders had kicked in the door was false. At Nordstrom's trial 

a few months earlier, Godoy testified as follows: 

Q Tell us what you found? 
A In the back room there are three, different 

areas where I found money. One was inside a drawer, 
one inside a brief case. Then we broke down the door. 
Actually broke a door, found some money in this other 

room back here. 
Q Okay. Let'stalk about those places one at a 

time• The door that had to be broken into, uniform 
officers did that? 

A Yes. 
Q The intruders didn't do that? 
A No, they did not. 

R.T. 10/28/97, Trial of State v. Scott Nordstrom, 200:3-14, Ex. 10. Woolridge was present 

through all of Nordstrom's trial and heard Godoy'stestimony there. Further, as one of the lead 

detectives in the investigation, it can certainly be presumed that she 
was familiar with key 

details about the crime scene 
contained in the officers' reports. 

White induced these false statements at Jones' trial in order to boost the credibility 

of Irwin, his key witness. This information was critical because it was one of the key details 

that Irwin "learned" from the conversation she supposedly overheard from Jones. The state 

did not call Officers Charvoz or Grimshaw, the officers who cleared the scene, to 
testify. Not 

only did White deliberately elicit these false statements, he then emphasized them in his 

closing statement. All this time, White, Godoy, and Woolridge knew that the information was 

false and it was actually the police that had kicked in the door• The seriousness of White's 

conduct is underscored by the fact that the FBI launched an. investigation into this matter and 

a State Bar complaint Was filed and has progressed to the probable cause stage. See Affidavit 

of S. Jonathan Young, Ex. 11; State Bar Probable Cause Order, Ex. 12. 
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1 "The prosecution may not use perjured testimony in order to obtain a Conviction, nor 

2 mayit permit false or misleading testimony to go uncorrected." United States v. Agurs, 427 

3 U.S. 97, 103-04 (1976); Napue v. Illinois, 360U.S. 264, 271 (1959) ("if there is any reasonable 

4 likelihood that false testimony could have affected the jury's Verdict, the conviction (or 

5 sentence) must be set aside)." If the state influences witnesses it/to testifying in a certai n way, 

6 or into not testifying at all, this is a denial of Due Process and may be an interference with the 

7 right to counsel under the Fifth, Sixth, and Fourteenth Amendments. This is also an Eighth 

8 Amendment violation as it affects the issue of the penalty as well. 

9 As if the perjury were not shocking enough, White's misconduct was compounded by 

10 his failure to disclose CharvoZ or Grimshaw reports to Jones' counsel. See Affidavit of Eric. 

11 Larsen, Ex. 13; Affidavit of S. Jonathan.Young, Ex. 11. Thus, Jones' attorneys did not have 

12 .reason to realize that G0doy and Woolridge's statements 
were false at trial. The knowledge 

13 of these three key PlaYers, Combined with the fact that the Charvoz and Grimshaw reports were 

14 not disclosed to the defense, leads tothe inescapable c0nclusionthat Godoy, Woolridge and 

15 White conspired to present this false evidence at trial about a key fact supposedly known by the 

16 state's key witness. Because Irwin's credibility was bolstered in this. manner,, the jury 

17 necessarily gave sufficient weight to her story to enable it to convict Jones, in violation of 

18 Jones' rights to DueProcess and a fair trial. Regardless of any criminal and ethical sanctions 

19 that may ultimately be imPosed on the prosecutor and detectives, the extreme violations of 

20 Jones' constitutional rights by the state obtaining his conviction through perjured testimony 

21 mandate a reversal of his convictions. 

22 2. Misconduct Involving "Red Room" and the Position of Arthur 

23 White, with the complicity of the detectives, deliberately misled the jury into believing 
24 that Bell's body .was found leaning back when the police arrived. This was another of the key 
25 

details that Irwin supposedly overheard from Jones about the crimes. In fact, the evidence 

26 
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suggests that 
Bell 

was actually found slumped over the bar. At some point after the police 

arrived, his head was moved back over his chair and photos were taken in that position. As 

quoted supra on p. 7, Irwin testified that she overheard that there was an "older" man "sitting 

ina chair with his head back," which she thought was in the red room. R.T. 6/19/98, 49:3- 

50:10, Ex. 7. Woolridge corroborated Irwin's "dream" story: 

A She said that she, in her dream she saw.a 
red room with a dead.man who had been shot in the 
head, sitting in a red chair. And then she demonstrated 
how he was sitting. you•Q: Did that information have any significance 
to 

-A Yes, it did. 
Q Why was that? 
A Because she basically was describing 

Arthur Bell. loOdo•:e I'm showing you State's 8; the way Arthur 
Bell like the night ofithe Fire Hall? 

A Yes, that's correct. 1•O, Now, when you went and talked to Lana Irwin on 

1998, did you give her any information about these April 
crimes? 

A No: I did not. occurrl•?.ea Did you tell her where the crimes 

A Only that we were from Tucson. 
Q Did you tell her that there was a guy in a 

chair dead and you wanted to talk to her about that? 
A No,-not at all. 
Q. When she tells you about this dream, a 

man sitting in a chair in a red room, you had not given 
any ofithat information to her? 

.. 

A No, I had not, 

.T. 6/25/98, 32:25-33:25, Ex. 8. 

And further: 

O Was there a victim with some 
Signs 

injury, b'lunt force trauma to his head in this case? 
A Yes, there was. 
Q Who was that? 
A Arthur Bell. 
Q Did Lana Irwin tell you about that? 
A Yes, She did. 
Q Was that in the press release anywhere? 
A No, it was not. 
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Q How about this leaning back thing that she 
describes to you, is that in the press release anywhere? 

A No, it was not. 

R.T. 6/25/98, 35:24-36:11, Ex. 8. state's Exhibit 8, introduced through Woolridge, was a 

picture showing Bell leaning back in his chair. 

Detective Salgado, likewise, testified that the information that the Fire Fighters Hall 

was red and that the victims were shot in the head was not released to the media. However, the 

day after.Scott Nordstrom's conviction, on 
December 3, 1997, the Arizona Daily Star ran an 

article showing a picture of the Fire Fighters Hall clearly showing the red room. See Arizona 

Daily Star, December 3, 1997, Section A, p. 18, Ex. 14 and Affidavit of Wendy Zepeda, Ex. 

36. 

The person who found the bodies and called the police at the Fire Fighters Hall was 

Nat Alicata. R.T. 6/18/98, i27-i 28, Ex.2. After the police arrived on the scene that night, they 

interviewed Alicata. According tO Alicata's statements in that interview, the bodies were in the 

following positions when he found them: 

A 
as you walk in the door here Mar•¢ Judy 

was laying right about here..Taco is sitting at the bar 
right over]aere..he was talking maybe there was a chair 
here and a chair here or between here and here and Judy 
was 

laying..•Jesus, down here, two thirds of the way 
down the bar from L)aane. 

.ES Lyrme'! 
On the floor .? BW 

A 
BW 
ES 
A 
ES 
A 

BW 
A 
BW 
A 

.On the floor face down. 
..behind the bar. 
I thought Taco was on the floor. 
No no, Taco was sitting at the chair. 
Okay. 
Slumped on the chair on the bar sort of sideways like 
this..his wife was on the floor face up and Maribeth-was 
leaning on the bar here and I took her and set her down on 

the floor. 
Okay could you tell where Taco was hit.. 
No 
..just blood around his head? 
..just blood around everything..Judy had it coming out of 
her mouth, out of her ears and out her out her nose..Taco 
I seen the blood down the side of his face and Maribeth's 
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was coming out her nose and her mouth and her ear on the 
one side..probably the left side..the left side. 

Transcript of 6/13/96 interview with Nat Alicata,. 13:14-37, Ex. 15. 

At trial, Alicata responded to White's questions as follows: 

Q What did you see when you went into the 
bar area, sir? 

A I pulled open the door.. Judy Bell was 
laying with herqaead fight by_ the door. You take one 

step and you would be stepping on her. She was face 
up.. 

Arthur Bell was sitting in a chair about 
four chairs, five chairs from the turn of the bar. He was 
sitting in a chair. Mafibeth was in the end chair around 
the cure with her head downon the bar. 

her 
hea• downCanon yoUthe bar?Sh°w the.. jury how she was with 

A Like that (indicating). 
And then Lynn, the bartender, she was- 

laying face down behind the bar. 

R.T. 6/18/98, 127-128, Ex. 2. That is the full extent of Alicata's testimony regarding the 

positio n of Bell's body. Notably, White did not ask Alicata to explain or "show the jury,' how 

Bell was sitting as he did with Maribeth Munn. 

Detective Godoy testified that he conducted a scene search when he was called to 

respond to the homicides at the Fire Fighters Hall. R.TI 6/i8/98, 130-131, Ex. 2. Godoy did 

not explain the position of Bell's body, other than to say that Bell was found "still in the chair." 

R•T. 6/18/98, 132, Ex. 2. Through Godoy, the prosecutor introduced state'S photographs of the 

scene 
depicting Bell leaning back in his barstool. R.T. 6/18/96, 132; 137, Ex. 2. Godoy stattd 

that he was one of the first officers into the Fire Fighters Hall and that it was his job, along with 

Detective Fuller, to process the scene and take photographs of "everything that could possibly 

be ofevidentiary value." R.T. 6/18/96, 146, Ex. 2. 

Godoy's testimony was corroborated by Cynthia Porterfield, the forensic pathologist 

who arrived at the Fire Fighters Hall at approximately 1:00 in the moming. R.T. 6/19/98, 6:16- 

24, Ex. 7. White expressly asked Porterfield about Bell's postur e in his chair and even asked 
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Poterfield to demonstrate the position of his body for the jury: 
Q i Now, when you observed the body of Mr. 

Bell, you said he was seated in a chair. 
How was he seated? What was his 

posture? 
A He was leaning backwards over the back 

of the chair. 
Q I hate to ask you to do this, but could you 

demonstrate that for us so.we an get a view of,how that 
looked. 

A (Indicating.) 
R.T. 6/19/98, 7:13-21, Ex• 7.. 

Despite the testimony of Irwin, Woolridge and Porterfield, at least three police reports, 
prepared by Officers who cleared the scene but did not testify at trial,, state that Bell was found 

"slumped over" at. the bar. See Reports of Officers Galiego, Parrish, and Pob!ocki 6/13/96, 
attached as Ex. 16. Defects from bullets were found in the bar near his head and blood was on 

the bar. R.T. 6/18/98, 135•36, 
Ex. 2. Reports prepared by officers who apparently arrived on 

the scene later state that Bell,s head was leaning back when they arrived. See Reports of, 

Officers Braun and Butierez, 6/13/96, Ex. 17. Alicata did not move any of the bodies, other 

than that of his girlfriend, Maribeth Munn. Transcript of 6/13/96 interview of Nat Alicata, 
8:17-25,Ex. 15. Somehow, however; Bell's body was moved from the slumped forward 

position, and was leaning back at the time the photographs were taken. 

In both his opening and his closing, White emphasized Irwin's testimony as linking 
Jones 

to the 
Crime, 

and in particular, the fact that Irwin allegedly knew the following •details 

that had not been released to the public: the perPetrators of the crime had kicked in a door, a 

man was leaning back in his chairl the Fire Fighters Hall was red, and the victims there.were 

shot in the head. R.T. 6/25/98, 130-133, Ex. 8; R.T. 6/18/98, 28-30; Ex. 2. By refraining from 

asking Alicata or Godoy about the position of, Bell's body when they arrived, after asking 
detailed questions about the positions of, the other bodies and asking both Poterfield and Irwin 

to describe and/or demonstrate the position of,Bell's body, and by carefully asking Porterfield 
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to demonstrate the position ofithe body when she observed it hours after the murders, White 

was able to corroborate Irwin's story. The blood found on the bar and the bullet defects in the 

bar support the theory that Bell'.s head was shot on the bar. White had obviously examined this 

issue in detail when preparing for trial because he emphasized in his opening and his closing 
that the "fact" that Irwin knew that Bell's head was leaning back established that she had 

overheard details ofithe crime from Jones. The unmistakable conclusion is that the prosecutor 

and detectives deliberately misled the jury, which denied Jones his constitutional rights to Due 

Process anda fair trial. 

3. False Suggestion Regar_.._•[j_n_g Sketches, 

During the police investigation, two composite sketches were prepared.ot•the suspects 
in the Moon Smoke Shop crimes. Regarding those sketches, Detective Salgado testified as 

follows: 

Q The composites that were done, you put in a search 
warrant that the Nordstmms had been identified as resembling 
the composites, did you not? 
• A Or words to that effect, yes. 

Q So it would be fair to say that other people 
had come forward identifying other people other than 
Mr. Jones fi:om thos e composites, correct? 

A Oh, yes. 
MR. LARSEN: Thanks. Nothing further. 
THE COURT: Any redirect? 

REDIRECT EXAMINATION 
BY MR. WHITE:: 

Q There were two composites or what we 
refer to also as sketches? 

A Yes. 
Q There were two sketches? 
A Yes, there were. 
Q The one that we've seen with the person wearing a black hat, a cowboy hat, and sunglasses? 
A Yes. 

And the other sketch. 
Correct. 
Was that person wearing a black hat and 

Q 

sunglasses? 
A 
Q 

No. 
How would you describe the other sketch, the 

person's face? 

15 
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A Slim, slim face, narrow face, long face. Q? Do either one of' the Nordstroms have a long face. 
A They both have long faces. yoQu Is that the similarity that people were telling about? 
A Yes. 

MR. LARSEN: Objection, unless they 
differentiate them. 

THE COURT: Overruled. 

R.T. 6/24/98, 101:17•103:4,.Ex. 3. 

With this testimony, Salgadodeliberately misled the jury, as follows. First, the 

informant had said that the sketches looked like the •Nordstrom brothers, not that one of, the 

sketches looked like both of, the brothers. R.T. 11/20/97, Nordstrom Trial, 103-09, Ex. 5. 

Witness Mike Kapp testified about the sketches as follows at Scott Nordstrom's trial: 

Q Exhibit 208 and 209. Those are. the 
profiles you saw when. you were in the Yuma prison, is 
that correct, sir? 

A Yes, it was. Q And you saidthat the one with the hat was 
Scott; is that correct? 

A. I said looked like Scott. 
Q You said it was a good you said more 

than it look like Scott? 
A Yeah, I said" 
Q You are 

pretty certain that it was 
Scott 

from looking at that profile; is that correct? 
A I can't be completely for sure that was 

Scott. I said it looked like Scott. This really looks like 
David a whole lot. 

Q So you're saying that the other profile number 208 
really looks like David? 

A Yes. 

Exhibit 208 showed •a sketch of' a man without a hat while Exhibit 209 showed one with the 

cowboy hat. R.T. 10/29/97, Trial of, State v. Scott Nordstrom, 69:1-17, Ex. 18. In a pretrial 

interview, Kapp had stated: 

Q I see. And uh, who did it, do I 
(INAUDIBLE) you're referring to the firehall? 

A Yeah, to the firefighters hall. 
Q •Okay. 
A The Smoke Shop, I really uh, I just knew. 

16- 
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There's only so many uh, so many that could do that, so (INAUDIBLE) and the way the pictures looked n the 

I see. 
I knew who it was. 
I see. Thepictures were pretty good. 
Yea]a? 
You know uh, it showed DAVID real 

good, the cowboy hat Was SCOTT. QA (INAUDIBLE) 
You know? 

Q You think the co.wboy hat was 
SCOTT? 

A Yeah, I knowi 'Cause there, they were, prior to that, prior to that, my brother had seen them, and 
SCOTT was wearing a black cowboy hat. 

Transcript of 3/7/97 interview of Mike Kapp, 3:24-4:8, Ex. 19. 

Thus, Salgado's testimony inaccurately suggested that there had been discrepancies 

over which of the .Nordstrom brothers looked like the hatless suspect because they both 

resembled him, thus suggesting that the suspect with the hat was identified as Jones, not that 

the witnesses who came forward actually identified both Nordstroms as the suspects, and did 

not identify Jones as either, one, which was the troth. Salgado's mi:sleading testimony, elicited 

by White, violated Jones' rights to a fair trial and Due Process by allowing the ,jury to place 

unjustifiable emphasis on any possibility that witnesses thought Jones resembled one of the 

sketches. 

4. Knowing!ly False Avowal to Court About Nordstroms' Phone 

White called Fritz Ebenal, David's parole officer, an d Rebecca Mathews, another 

parole officer with the Department of Corrections, to testify regarding David's home arrest 

electronic monitoring system in order to establish David Nordstrom's alibi that he could not 

have been involved in the Fire Fighters Hall incident as it occurred after his curfew time. 

Matthews testified at great length both about the workings of the system in general and about 

the test of the system that the state had performed, using Detective Woolridge, eighteen months 

later, from the Nordstrom home. ILT. 6/24/98, 34-69, Ex. 3. Jones' trial counsel objected to 

17- 
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the introduction of the printout of the results of the state's test of the system. The court stated 

that it was concerned about the.foundation for the evidence, and said that Mathews "didn't 

testify as to whether it was the. same phone. That, to me, is the missing link." .R.T. 6/24/98, 

36:4-6, Ex. 3. The court, thus, would not have been inclined to allow this evidence to be 

introduced unless the state could establish that thephone used for the test was the same •phone 

at the Nordstrom residence connected tO David's monitor inthe summer of 1996. 

The court eventually conditionally allowed the admission of the evidence and the 

whole line of questioning based on White's avowal that Terri Nordstrom (David's stepmother) 

would testify that it 
was the same phone:. 

•: MR. WHITE: Ten'i,Nordstrom is going 
to testify. I'llavow she will testify it s the same phone. 

.MR. LARSEN: The State's not calling. 
Terri Nordstrom. 

MR. WHITE: You're going to call her. 
MR. LARSEN: Probably. Maybe not 

now. Actually, I will becalling her. 
THE COURT: Well, I 11 conditionally 

allow this •whole line of questioning as well as the 
admission of 52, conditional upon that answer. 

MR. WHITE: I understand. 
THE COURT: And assuming also that 

during-the course oftherest ofthis testimony, she 
establishes that the testing she did was as close as she 
could to the situation that was i,n, place. 

MR. WHITE: I llprobably do that with 
another witness. Detective Woolridge will testify it was 
the same time of night as the Fire Hall, that kind of 
thing. 

THE COURT: All right. 
MR. LARSEN: I guess I have a 

continuing objection to one day, 18 rn.0nths later,, not 
having any relevance to the timepe.ri,'oci in question. 

THE COURT: That s why the Court•is 
insisting on foundation. 

R.T. 6/24/98, 36:7-37:7, Ex. 3. 

White's avowal was disingenuously made, as he knew, based on Terri Nordstrom's 

testimony at Scott Nordstrom's trial, that Terri Nordstrom would testify that the phone used 

during the time of the test was not the same phone that they had during the time that David was 

-18- 
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1 on parole in the summer oi• 1996. R.T. 11i19/97, Nordstrom Trial, 67:15-21; 68:5-14, Ex. 20. 

2 White made the false avowal regarding Terri Nordstrom' s testimony in order to force 

3 this key printout into evidence without foundation. The printout oi• the test performed by.the 

4 detectives, as well as 
their testimony to explain it, was very important to the prosecution. The 

5 evidence provided the sole basis for David Nordstrom's alibi defense, that he was home on the 

6 night ot• the murders, because no curfew violations were reported on the printout. This conduct 

7 is further-proofi ot• -White's willingness to break, all ethical rules and violate Jones" 

8 constitutional fights in order to obtain a conviction at any cost. 

9 5. Failure to Disclose Clothin• to Jones. 

10 At trial, Woolridge testified that she had obtained a black hat and a pai r oi• western 

11 boots from Carol Stevenson on March 18, 1998, and that She had those materials transported 

12 to the lab to have them screened for blood. R.T. 6/25/98,43:25-45:9, Ex. 8. Stevenson had 

13 obtained the boots and hat from Jones' mother. R.TI 6/25/98, 66-68; State's Exhibits 31 and 

14 32, Ex. 8. The Crime Laboratory Report shows that the items were received at the lab 
on 

15 March 25,1998 for testing. The parties then stipulated that the hat and boots in state' s Exhibits 

16 31 and 32 were tested by the Tucson Police Department Crime Lab and that they tested 

17 negative for the presence 0t•blood. R.T. 6/25/98, 84:14-22, Ex. 8. 

18 During pretrial interviews, White, Salgado, and Woolridge deliberately hid the fact 

19 that this hat and bootshad been obtained and tested, keeping this exculpatory evidence, from 

20 Jones' counsel. In an interview on April 20, 1998, with White present, Salgado specifically 

21 told Jones" attorney that the detectives did not possess, at that time, any hat, sunglasses• boots, 

22 or clothing belonging to Robert Jones. In fact, Salgado's answers to Larsen's questions are 

23 deliberately evasive and incomplete, and at several points, White ("Q 1") intervened to throw 

24 the questioning off course, while Woolridge e•ventually gave blatantly false statements. 

Q Alright. Any hats, sun glasses, cowboy 25 
boots anything like that? 

26 A That link into the crime scene? 
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Q Yes. 
A Not at this time, no. 

Q -Okay. Um, you, you, you, you gave me an interesting response on ,th•e• hat,. sun glasses, clothing, 
um, q.uestlons, you said, •Not at this tlme that link him 
directly to the scene." Do you have any, uh 1 know 
that they, they put out a composite drawing over.the 
.T, .V. uh, do you have any hats, sun glasse.s or clothing 
iiaat are linked to him, that would assist in identification, 
indicating he owned.., let me ask it this way you, 
you're giving me a curious look and it was probably a . 
poorly phrased questions an..gyway. Do you have. any hats 
that belong to Robert Jones. 

A I'm not sure. 
Okay. Do you ,have any hats? " 
Oh yes, we, we ve got hats, we had hats. 

•I 
•There was a black hat found at David 

Nordstrom's for example. 
Right. •1 
Which David says i,s his hat. 

Q Okay. So you don t have any hats that 
you've been able to link, belonging to Robert Jones? 

A No, not at this time. 
Q Any sunglasses belonging to Robert Jones? 
A No. 
Q Any boots belonging to Robert Jones? 
A I don't believe so, no.. 

4/20/98 Interview by Eric Larsen of Detective Ed Salgado, 3:11-15; 4:12-5:10, Ex. 21. At the 

end of the interview, the following exchange occurred: 

Q Okay, Um, since the Scott Nordstrom trial, 
has any new information been developed regarding 
Robert Jones' participation? 

A As you know, it's an ongoing 
investigation, but, uh. 
• Q As of, uh, three minutes of two on 
Monday, the 20 th? 

Q 1 Just the person, the one you told me about 
today. 

A Oh, okay. Uh, a woman by the name of• 
uh, Debbie Taylor. I learned of Debbie Taylor through, 
uh, David Evans. And I just spoke with Debbie Taylor 
today, and, uh, she verified what Evans had told me 
about he being over there... 

4/20/98 Interview by Eric Larsen otqDetective Ed Salgado, 13:22-14:6, Ex. 21. 
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White still present. 

Immediately following Salgado's interview, Eric Larsen interviewed Woolridge, with 

QA Hat? 
Um, I don't know. 

Q1 Well obviously you have witnesses who 
identified the shooter wearinga hat we have pictures 

Jones wearing tl•,,that. °fR°bl,• 
But you don t have a hat, saying this is 

Robert Jones' hat, the day, here? 
Q1 We hav• a number of hats we right now today do 

not have a hat that we re going to say is Robert Jones' hat. 
Q Okay. Um, same with sunglasses, boots, 

any clothing don't have anything saying, this is Robert 
Jones' clothing worn, worn on the day of either 
incident? 

A No I don't. 

4/20/98 Interview by Eric Larsen of Detective Brenda Woolridge, 3:17-4:4, Ex.22. Woolridge 

had in fact obtained Jones' hat and boots several weeks earlier and had sent them to the lab for 

testing. Again, White and the detectives worked in .concert to misconstrue the evidence and 

mislead Jones' counsel. The actions of these individuals, 
one 

of whom is an officer of the 

court, and all of whom have taken oaths to uphold the law, shock the conscience. Rather than 

observe .their duty to seek justice, the prosecutor and detectives took every opportunity to lie 

and cheat in order to obtain a conviction at the price of Jones' constitutional rights. 3 

6. Pattern of Misconduct• 

Jonathan Young, Jones' attorney on direct appeal, filed a bar complaint against White 

regarding white's conduct in Jones' trial. On May 8, 2001, the State Bar made a probable 

cause finding against White, which indicates that the Bar has found grounds to 

the complaint and may file a formal complaint against White. State Bar Finding of Probable 

Cause, Ex. 12. Jones reserves the right to supplement this Petition with additional information 

3An additional example of misconduct is shown by Salgado's false testimony to the grand jury, 
which led to Jo.n_•' indictment, as discussed infra in Part C(10). Salgado's mis•nduct with the grand 
jury, with White s knowledge, should also be considered as a violation of Jones constitutional rights 
to Due Process and a fair trial in this section. 
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that may arise out of the Bar proceedings. 

In addition, the FBI has apparently launched an investigation into this case. The 

investigation is believed to be under the Control of Special Agent Clifford Goodman. See 

Affidavit of S. Jonathan. Young, Ex.11; Arizona Daily Star articles, Ex. 23. Undersigned 

counsel has contacted Agent Goodman regarding this case, but Agent Goodman stated that he 

is unable to comment on the status of any investigations. Goodman has also handled an FBI 

investigation of God0y. See Arizona Daily Star articles, Ex. 23. The Mohave County Grand 

Jury actually indicted Godoy on charges of lying under oath in murder trials, including the 

prominent E1 Grande Market triple murder •ase and in the 1993 robbery trial of Andre Minnitt 

and Christopher McCrimm0n, although the indictment has inexplicably been dismissed. See 

Indictment, Ex. 24; Arizona Daily Star Articles, Exl 23. 

In five of the six trials that came 
Out of the E1 Grande triple murder Case, Godoy 

worked as a team with another Pima County attorney, Ken Peasiey. A State Bar complaint was 

filed against Ken Peasley in May 2000 accusing Peasley of eliciting false testimony in various 

murder trials. Failure to disclose exculpatory evidence and deliberately presenting perjurious 

testimony may thus be a systemic problem among the Pima County Deputy County Attorneys 

and the homicide detectives with whom they work in tandem. Jones reserves the right to 

supplement this Petition with additional information that may arise out of the criminal 

investigations of the detectives or prosecutors. 

An issue raised in Scott Nordstrom's direct appeal suggests that the state may have 

faiied to timely disclose an exculpatory post-trial interview of witness Buddy Carson to 

Nordstrom's trial counsel. State v. Nordstrom, 200 Ariz. 229, 25. P.3d 717 (2001). 

Nordstrom's Rule 32 petition may illustrate whether there was a pervasive failureto disclose 

evidence in this case. 
Jones reserves the right to supplement his Petition on this issue should 

newly discovered information arise out of Nordstrom's case. At any rate, the clear misconduct 

of the prosecutor and Of the detectives in this matter deprived Jones of his constitutional rights 
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to Due Process and a fair trial and require that his convictions and sentences be reversed. 

2 B. Material New ['acts Exist that Probably Would Have Changed the Verdict 
or Sentence. 

3 A colorable claim of newly discovered evidence is established if the following 

4 requirements are met: 

5 (1) the evidence must al•pear on 
•ts face to have existed at the time of trial, 

but be discovered alter lrial; 
6 (2) the defendant must haveexercis, ed due diligence in discovering the facts 

and bringing them to the court s attention; 

the evidence must be relevant to the case; and 
8 the evidence must be such that it would likely have altered the verdict, 

finding or sentence, if known, at the time of trial. 
.9 

State v. Apelt, 176 Arizl 349, 369, 861 P.2d 634, 654 (1993). There are several categories of 
10 

newly discovered facts that meet this criteria and mandate a reversal of Jones" convictions and 
11 

sentences. 
12 

1. Jones was not in the Truck With Scott and David. 
13 

According to DavidNordstrom's testimony, David, Sco{t and Jones all drove away 
14 

from the area of the Moon Smoke Shop rightafter the crimes at on May 30, 1996. R.T 
15 6/23/98, 111-13. Ex. 1. The records for the cell phone that Nordstrona was using during this 
16 

time period, which were introduced at Nordstrom's trial, show that a call was made from that 
17 

cell phone to the phone number 520-298•9516 at 12:04 p.m. on 
5/30/96 for three minutes and 

18 
at 6:24 p.m. on the same date for one minute and that phone number belongs to a pay phone 

19 
that was near the apartment where Jones was living at the time. See Affidavit o•Robert Jones, 

20 
Ex. 25; Cell Phone Records and Memo from Investigator, Ex. 26. At Nordstrom's trial, White 

21 
argued that the 6:24 p.m. call was made by Jones from the truck to return a page from his 

22 
roommate Chris Lee. R.T. 11/25/97, Nordstrom Trial, 69-70, Ex. 27. Jones' would use that 

23 
pay phone and receive calls on it in May 1996 because he did not have a phone in his 

24 
Affidavit of Robert Jones, Ex125. 

25 
Although Chris Lee eventually moved in with Jones that summer, Lee had not yet 

26 

23 
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moved in on 
May30, 

so there would have been 
no reason for Jones to call home ifhe was in 

fact in the truck. R.T. ll/18/97,Nordstrom Trial, 39-40, Ex. 28; Affidavit of Robert Jones, Ex.. 

25. Furthermore, ifthe staie's theory is correct and Jones was in the truck with the Nordstroms 

driving down 1-10 near the Moon Smoke Shop at 6:15 p.m. on May 30, 1996, then it does not 

make sense that one of the Nordstroms would have called Jones a few minutes later at his 

apartment at Pima and Wilmont, many miles away. The only logical explanation for the 6:24 

p.m. phone call from Nordstrom's cell phone is that Nordstrom was 
calling Jones following 

the Moon Smoke Shop incident. The information regarding the phone number for the pay 

phone that Jones used, which is no longer it/existence, was not discovered until after trial. See 

Affidavit of Robert Jones, Ex. :•5;'Cell phone Records andMemo from Investigator, Ex. 26. 

This newly discovered information would have changed the verdict because it would have 

conclusively established that Jones was not with David and Nordstrom on the day of the Moon 

Smoke Shop killings! 
2. Newly Discovered. Letters Written by David Nordstrom. 

Buddy Carson,. an inmate at the Pima County Jail who was incarcerated near David 

Nordstrom in 1997, called DPS officers in Tucson in the early part of December 1997 and 

informed them that he needed to speak with them about David. Transcript of Recorded 

Interview of Officer Mace ("Interview"), Nordstrom Trial, 3/19/98, p. 7, Ex. 29• When Mace 

met with Carson, on approximately the following day, Carson gave him three handwritten notes 

that Carson claimed he had received from David. Interview, pp. 15-23, Ex. 29. One of the 

notes appears to concern a 
scheme that David had devised to have someone assault him while 

he was in prison so that he could sue Pima County. Interview, Ex. 29. This scheme was 

repeated in a second coded note given to Carson from David, and turned over to Mace at the 

same time• Interview, Ex. 29. The materials given to Mace were analyzed by a forensic 

document analyst employed by Nordstrom s attorney. All of the documents were found to be 

authored by David. Report of John Hale, Jr. dated April 7, 1998. Ex. 30. 
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The transcription of the interview of Mace and the documents he received from Carson 

were not provided to Jones' trial counsel prior to this trial and Jones' counsel would have had 

no way. of knowing of this information. In addition, another inmate, Eddie Santa Cruz, gave 

a statement corroborating Carson and implicating David, rather than Jones, in the murders. 

Interview of Eddie Santa Cruz, 10/16/97, Ex. 31. It thus qualifies as newly discovered 

evidence. This evidence provides a 
significant attack on the credibility of David which would 

likely have impacted the verdict. It further goes to show David's manipulation of the evidence 

and documents in-the entire case, beginning with his attempt to have Toni Hurley provide 
information without himself becoming involved, and then his ever-changing Stories to the 

police detectives in which he provided information at his own pace, on his own schedule, little 

by little, as it suited him• and, as he hoped, in exchange for money. 

As noted in the Comment to Rule 32. l(e): 
.Impeachment evidence will rarely be ofa ty.p.e 

which would probably have changed the verdict at trial. 
However, wherenewly-discovered impeachment 
evidence substantially undermines testimony which was 
of critical significance at trial, the court should evaluate 
whether relief should be granted on the grounds that the 
evidence probably would'have changed the result. Dicta 
in cases such as State v. Fisher, 141.Ariz. 227, 250-51, 
686 P.2d 750, cert. denied, 469 .U.S. 1066, 105 S.Ct. 
548, 83 L.Ed.2d 436 (1984), suggesting that a defendant 
will •always be barred from relief if newly-discovered 
evidence is solely for impeachment, have never been 
incorporated into the Arizona Rules of Criminal 
Procedure and should not preclude relief deemed 
necessary in the court's discretaon to avoid a miscarriage 
of justice. 

See also State v. Orantez, 183 Ariz. 218, 223,902 P.2d 8241 829 (1995) (previously unknown 

evidence of drug usage would have given the jury more reason to question of state's key 

witness' testimony and justified a new trial although this was impeaching only), David's 

testimony was of critical significance at trial. David was admittedly involved in the Moon 

Smoke Shop and provided the most information about this crime. The information that he was 
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devising scams to sue Pima County even while in prison would have greatly undermined his 

credibility and shown the jury his tendency to manufacture and manipulate people and evidence 

to his own end. 

3. Misconduct Claims 

Furthermore, the court can 
consider the claims in part II(A), supra, as 

claims involving 
material new facts, which qualify. Jones to relief•under this part of Rule 32, in addition to 

causing violations ot•his constitutional rights.. 

C. Jones Received Ineffective Assistance of Counsel At Trial in Violation of 
His Rights Under the Sixth Amendment. 

To demonstrate ineffective assistance otq counsel, the petitioner must show that his 

counsel's performance was 
deficient and that such def.cient performance prejudiced his 

defensed StricMandv. Washington, 466U.S. 668,687, 104 S.Ct. 2052, 2064 (198.4). The Ninth 

Circuit has adopted a 
',reasonably competent and effective representation" standard. Cooper 

V. P'itzharris, 586 F.2d 1325,.1328 (9 t• Cir. 1.978). Jones' trial counsel's performance fell 

below this standard in several ways. 

I. Failure to Properly Conduct Investigation Regarding David 
Nordstrom. 

David was one otq the state's key witnesses and his testimony 6ould have been 

thoroughly attacked by Jones trial counsel had they done a proper investigation prior to trial. 

This investigation would have included, among other avenues, an investigation into David's 

false report that Nordstrom had threatened his family and his related letters to Carson try to set 

up a scam to sue Pima County. If this material, as discussed supra in part 2(B), does not 

constitute newly discovered evidence, then it must establish ineffective assistance oficounsel 

on the part of Jones' trial counsel. David's credibility then could have been further attacked 

by his false allegations regarding his brother threatening him and his attempt to set upa seam 

to sue the prison, and this, coupled with all the other impeachment evidence against David, 

would surely have caused the jury. to find Jones not guilty beyond a reasonable doubt. 
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It is obvious that Carson had a good deal of Contactwith David in the Pima County 
Jail. In addition' another inmate, Eddie Santa Cruz, gave a statement corroborating Carson and 

implicating David, rather than Jones, in the murders. Interview of Eddie Santa Cruz, 10/16/97, 

Ex. 31. Defense counsel should have intervieWed Carson and Santa Cruz to explore the 

significant additional 
area of defense evidence. 

Jones"trial counsel could have discovered these issues simply by making a phone call 

to Nordstrom's attorneys a few months before Jones' trial. Had they undertaken this minimal 

effort, they would have not only Uncovered the above information but most likely would have 
found other avenues ofinfonnation to investigate that could have also been helpful to Jones. 

2. Failure to Properly Investigate Kicked In Door issue. 

As described supra in part ll(A), Irwin's testimony that she overheard Jones 

describing the fact that. they had kicked in a door at the Moon •SmokeShop, which was 

bolstered by Woolridge and Godoy confirming that they had found adoor kicked in, was 

crucial testimony that established the alleged validity of Irwin's story and convicted Jones. In 

fact, Irwin's story was false and appears to have been fabricated by the state. Although the 

police reports of Officers Charvoz and Grimshaw were not disclosed, Jones'. trial counsel, 

knowing that Woolridge and Godoy had testified in Scott N0rdstrom's trial and were potential 

witnesses in Jones' trial, shouldhave reviewed these witnesses' prior testimony in preparation 

for trial. Counsel would have realized that there were conflicts in the evidence and would have 

been able to further examine this issue. Then, if the testimony at trial had come out as it did, 

consistent with the police reports that were disclosed, tl•en this would have permitted a very 

serious attack On not only Irwin's story, but in addition, on the credibility of the two main 

detectives involved in the case. Jones was prejudiced by this failure because had Irwin's, 

Godoy's, and Woolridge's testimony been shown to have been false in this manner, then the 

verdict would likely have been different. 

3. Failure to Challenge David's Alibi. 
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The Fire Fighters Hall allegedly took place past the time of David's curfew. David's 

alibi held up solely because Jones" trial counsel failed to adequately investigate and present 
evidence to contradict this. 

First, crucial information could have been gleaned had Jones• counsel read the trial 

transcripts from Scott Nordstrom's trial. There, Rebecca Mathews testified that David's parole 
officer could have changed the monitoring reports, or that the duty officer, the parole officer, 

or someone else could have granted David an exception so he could have stayed out later on 

a particular night, and that this exception might not have been recorded. R.T. 11/21/97, 
Nordstrom Trial, 10, 65, 68-69, Ex. 32. There Was extensive testimony that showed that Fritz 

Ebenal, D avid' s parole •officer, did not diligently record infonnation relating to exceptions. 
R.T. 11/21•/97, N6rdstrorn Trial, 75-78, •x. 32. 

Other witnesses corroborated that.David would be out at night after dark (after his 

curfew). Debra Collins testified that David babysat her friend Connie's daughter on two 

occasions in May 1996 after dark when she and Connie went out. R.T. 11/19/97, Nordstrom. 
Trial, 7-9, Ex. 33. John Mikiska, David's employer, stated that David sometimes worked after 

dark during this same time period. R.T. 11/11/97, Nordstrom Trial, 6:20-7:1.6, Ex. 34. This 

would have been significant evidence to present to the ,jury in Jones' h'ial, especially in light 
of the state's considerably weaker case against Jones and the additional attacks on David that 

were available. David testified that, with the electronic monitoring system, "[i]t was pretty 

much ifyou break curfew,you're going to get caught. There is really no way to get around it." 

R.T: 6/23/98, 114:19-116:8, Ex..1. Jones' counsel could easily have been gleaned the 

necessary information to destroy David's entire alibi by showing that he was not necessarily 
home on the night of the Fire Fighters Hall murders. 

Numerous decisions made by a trial attorney, such as whether or not to present certain 
evidence and whether or not to make certain objections at trial, will not constitute ineffective 

assistance of counsel, even if, once the proceedings have ended, it appears that the choices 
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made were not the best ones in light of the circumstances. In making a determination on the 

issue Of ineffective assistance of counsel, the adequacy of the rePresentation is not to be,judged 
"by the harsh light of hindsight." State v. Salazar, 122 Ariz. 404, 407, 595 P.2d 196, 199 

(App. 1979). However, in order to adequately represent a 
Client, 

an attorney must, prior totrial, 
diligently investigate potential sources of defense for his client. This would include 

interviewing potential witnesses that could assist in the defense of the claims and asking 
questions of his client to determine whether there are objective facts that can be used to support 

the defendant's version of the facts. 

The choice whether or not to call certain witnesses may be a strategic and tactical 

decision made by trial counsel. "However, when counsel's choices are uninformed because of 

inadequate preparation, a defendant is denied the effective assistance of counsel." United 

States v. 
DeCoster, 487 F.2d 1!97, 1201 (D.C. Cir. 1973). As stated in DeCoster, defense 

counsel should be guided by the American Bar Association Standards fo r the Defense Function, 

which represents the legal professi0n•s 
own articulation of guidelines for the defense of 

criminal cases. Under these guidelines, counsel should confer with his client without delay and 

as often as necessary tO elicit matters of defense, or to ascertain that potential defenses are 

unavailable. DeCoster, 487 F.2d at 1203. "Counsel must conduct appropriate investigations, 

both factual and legal, to determine what matters of defense can be developed." ld. at 1204. 

If a defendant shows a substantial violation of any of the requirements of competent counsel, 
then the court must find that he has been denied effective representation unless the government, 
"on which is east the burden of proof once a 

violation of these precepts is Shown, can establish 

lack of prejudice thereby." Id. (citing Coles vPeyton, 389 F.2d 224, 226 (4th Cir. 1968)). 

Generally, the strategic and tactical decisions of trial counsel are to be respected and 

not questioned in the view of hindsight. However, although. "trial counsel is afforded 

tremendous deference over matters of trial strategy, the decision to select this trial strategy must 

be reasonably Supported and within the wide range of professionally competent assistance." 
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Strickland v. Washington, 466 U.S. 668, 690, 104 S. Ct. 2052, 2066 (1984). An attomey is not 

ineffective merely because he fails to follow every evidenfiary lead, but the attorney must make 

a significant effort, based on reasonable investigation and logical argument, to ably present the 

defendant's case to the jury. Smith, 1998 WL 899362, at * 21. A strategic decision is not 

reasonable when the attorney has failed to investigate his options and makea reasonable choice 

between them. M. Here, trial counsel's decision not to properly investigate David's alibi was 

not a reasonable decision and likely impacted the verdict. 

4. Failure to Request Immunity for Zachary Jones. 

In a 
defense interview prior•to trial, ZaChary Jones, another inmate who was being h•ld 

in the Pima County jail at the same time as David, told Jones' investigator that he overheard 

David tell another inmate,•"yeah, there's someone out there who's almost my twin brother who 

I can lay all my bad deeds on, so I can have a second chance at life." 4/27/98 Letter from 

Martin Investigations tO Eric Larsen and 6/10/98 Pima County Attorney's Office Investigative 

Report dated 6/1•9/98, Ex. 35• Although Jones' counsel had intended to call Zachary Jones as 

a witness, they learned prior to trial that Zachary Jones had retained counsel and intended to 

assert his Fifth Amendment rights rather than testifying. The court held 
a hearing on the issue 

of whether 
or not Zachary Jones had a.valid Fifth Amendment claim, and, following the 

prosecutor's explanation that Zachary Jones could be liable for perjury whether he confirmed 

or denied the statements he made in the interview• the court found that he had a valid Fifth 

Amendment claim. R.T.- 6/25/98, 9-10, Ex. 8. 

On direct appeal, Jones, counsel argued that the prosecutor's assertions regarding 
Zachary Jones' potential liabiiity for perjury were threats that constituted prosecutorial 

misconduct. The Arizona Supreme Court held that the prosecutor's statements were merely 

made to inform the court ofithe reasons Zachary Jones might refuse to testify and that, without 

substantial governmental action preventing Zachary Jones from testifying, the Fifth 

Amendment concerns ofiprosecutorial misconduct were not invoked. 197 Ariz. 290, 301-02, 
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4P.3d 345,356-57 (2000). 
However, The Court further stated that it could not consider the issue of whether the 

trial court erred by failing to sua 
sponte grant immunity to Zachary Jones, because Robert 

Jones' trial counsel failed to make any objection or 
motion to this effect. Id. at 302, 4 P.3d at 

357. The failure to make any objection or motion to have the court grant zachary Jones 

immunity was ineffective assistance. A defendant has the right under the Sixth Amendment 

Confrontation Clause to present witnesses in his defense. With immunity, Zachary Jones would 

have been compelledto testify. Obviously, Zachary Jones' statements would have been very 

significant and would likely have impacted the verdict, because., they would have Shown that 

David had in essence admitted that he was responsible for the murders and that he was 
trying 

to pin these acts on Jones so that. he could have ,,a second chance at life." 

5. Failure to InvestigM, g•agJ2tg_C,,.&U 

As discussed supra in part 1103)• a very significant piece of evidence was the fact that 

the call was made from the cell phone that Nordstrom always carried to the pay phone that 

Jones used at 6:24 p.m. On the night on 
theMoon Smoke Shop murders. The call could not 

have been placed by Jones attempting to call his roommate, Chris Lee, because Lee had not 

yet moved in with Jones. The only reasonable explanation for the call was that Scott was 

calling Jones, and therefore, Jones was not with them as David had testified. If the court does 

not fmd that the evidence regarding the date of Lee's residence with Jones and the pay phone 

records constitute newly discovered facts, then this certainly constitutes ineffective assistance 

of counsel because had Jones' counsel investigated these issues and properly presented them 

to the jury, Jones would not have been convicted. 

6. Failure to Pr____ operly Research Pretrial publicity and Use this in 
Cross-examination.. 

As discussed supra in parts I and II, two facts emphasized by.the prosecution and 

testified to by Irwin were that the victims at the Fire Fighters Hall were shot in thehead and 
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that the room where those crimes occurred was red. According to White and the detectives 
that testified, this informalion was supposedly not released to the media; however, on the.day 
after Scott Nordstmm's verdict was reached, December 3, 1997, the Arizona Daily Star ran a 

prominent article in section A about the trial. The article was 
accompanied by a picture 

showing the red furnishings at the Fire Fighters Hall, as well as the headlines stating "shot him 

twice in the back of, his head." See Affidavit ofWendy Zepeda, Ex. 36.-Trial counsel's failure 

to investigate this information was significant because this would have impeached lrwin's story 
about the details she supposedly overheard from Jones and likely caused a different verdict to 

result. 

7. Failure tO Interview Jones' Parole Officer and Call Him as a Witness. 

The state presented numerous witnesses to claim thatat some point in time, Jones had 

shaved his facial hair, and cut. and dyed his haft, allegedly to disguise his appearance following 
the crimes. However; Jones visited his parole officer, Ron Kirby, on various occasions in June 

1996 and Kirby have been able to testify that Jones still had a full beard and long reddish-. 

blond (his natural, color) hair at that time. This information would have further attacked the 

credibility oi•the state's witnesses and shown that Jones was 
not taking steps to disguise his 

appearance, such that the jury would have been more likely to believe the defense theory that 

David committed the crimes, rather than Jones. This can also be analyzed as newly discovered 
evidence. 

8. Failure to ReviewNardstrom Trial Transcripts. 
Nordstrom's trial was completed approximately seven months before Jones' trial 

commenced. There was sufficient lime for Jones' counsel to have the lranscripts prepared and 

review them.. Their failure to do. so, here, where Nordstrom was Jones' co-defendant charged 
with the same crimes, and many ofthe same witnesses would have been called in both cases, 

was ineffective assistance. Among other things, had Jones' counsel read the transcripts, they 
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would have discovered the discrepancies in the evidence regarding the kicked in door. This 

would have likely affected the verdict. 

9. R•epresentation of Jones Despite Conflict of Interest.. 

Eric Larsen was good friends with the sister of one of the victims of these murders. 

R.T. 6/18/98, 35:18• 19, Ex. 2. His representation of Jones was 
necessarily compromised by 

this friendship. Larson's continued representation of Jones despite the conflict of interest 

constitute ineffective assistance and prejudiced Jones' defense. 

10, Failure to Pronerly Handle Prdiminarv Hearing• 

At the preliminary hearing, Jones' counsel failed to object to inadmissible testimony 

or evidence and fai•ed to adequately cross:examine the state,s witnesses. This constitutes 

ineffective assistance of counsel. For example, a grand juror asked Salgado the following: 

GRAND. JUROR USHIRODA• So all we're 

basing this on is the state•en} from Mr. Nordstrom? 

that Robert Jones had had a vemcie mat wa ' 

suspect vehicle at the scene. .the 
The other witnesses that knew both David and 

Robert Jones, stating that Robert Jones always wore the 

cowboy hat and the western wear, and liked to wear 

sunglasses. And once the photographs were 

published, he immediately stopped wearing thattype 
of clothing. 

R.T. 7/2/97, 18:19-19:3, Ex. 37. The critical last sentence of S algado's testimony was false 

because the "information" that Jones had stopped wearing Western clothing had in fact come 

soleiy from David. See Transcript of 6/4/97Free Talk of David Nordstrom, EX. 38. Nowhere 

21 in the police reports to that date is there 
any information regarding any change in clothing by 

22 Jones other than David •s story. This misrepresented fact was crucial to the grand jnry's 

23 decision to issue the indictment. Obviously, the jurors were concerned about the fact that all 

24 of the information was coming from David, who had a strong motive to lie. Equally obviously, 

25 the fact that Jones had a similar model pickup truck and wore western style clowning in Tucson 

26 could not have been anywhere near 
substantial enough to 

provide probable cause to charge him 
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with the murders. The lie by Salgado led to the indictment and Jones' counsel's failure to 

expose it by being familiar with. the contents of the Police reports was ineffective assistance. 

11. Failure to 
Properly Make a Record. 

Jones' counsel, 
as noted above, failed to make a motion that the trial court grant 

Zachary Jones immunity, or to properly, continue to object to Zachary Jones asserting his Fifth 

Amendment fights. This failure to make a.record, coupled with other instances in which 

Jones' counsel failed to properly record objections at trial, constitutes ineffective assistance. 

12. Failure Thor oug_h_L v Cross-Examine and to Impeach Witnesses With 
Prior Inconsistence Statements. 

Even in those instances where Jones' counsel was aware or should have been aware 

of prior statements made by witnesses at trial, such as with Godoy, he failed to investigate and 

utilize these statements to• properly 
cross examine these witnesses for impeachment. 

Undermining the credibility of the detectives would have affected the verdict. See, e.g. Smith. 

v. 
Wainwright, 741 F.2d 1248, 1255 (11 th Cir. 1984). 

13. Failure to Take Pictures of Getaway Truck. 

The state presented pictures of a pickup, truck with three officers seated inside in a n 

attempt tO show that Nordstrom, Jones, and David could all have sat inside Jones' .pickup 

truck when they left the scene of the Moon Smoke Shop and further, that if the person in the 

middle (allegedly Jones), had been bending down, then Noel Engles might have only seen two 

people in the truck. This•testimony could have and should have been refuted by pictures 

presented by Jones' counsel of their own demonstration of the truck, using individuals of the 

sizes of the Nordstroms and Jones, with the person in the middle wearing 
a black 

similar to the one owned by Jones. If they had done so, and taken the pictures from the 

prospect of where Engles Claimed to have been when he saw the truck (he said he was within 

touching distance of the track) then this would have shown that Engles' testimonY was. 

ridiculous because he would have clearly seen that there were three people in the track even 
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if one was bending down at the time, and that he would have been able to conclusively state the 

color of the truck. 

D. No Reasonable Fact-Finder Would Have Found 3ones Guilty of These 
Offenses. Beyond a Reasonable Doubt, or the Court Would Not Have 
Imposed the Death Penalty. 

The issues discussed above in Parts (A)• (B), and (C) qualify Jones for relief equally 

under Rule.32.1(h). According to that portion of the rule, a defendant is entitled to post- 

conviction relief if he "demonstrates by clear and convincing evidence that the facts underlying 

the claims would be sufficient to establish that no reasonable fact-finder would have found 

defendant guilty of the underlying offense beyond a reasonable doubt, or that the court would 

not have imposed the death penalty." As discussed supra in Part ll(A), the misconduct 0fthe 

prosecutor-and the detectives kept the true facts from being revealed to the ,jury. The facts were 

that Irwin's story did not match the true facts of the crime scenes. Therefore, Irwin could not 

have overheard information from the tree killer because the true killer would have known how 

the crime scene looked when they left. Wherever Irwin got her information be it from a 

detective or some other source, she did not get it from Jones and Jones was not involved in 

the crimes. 

Further, David's story was subject to great attack because of the fact that he had no real 

alibi because it could not be verified that he was home on the night of the Firefighters Hall 
murders. David had been trying to set up seams in prison and tO 

sue the state and manipulate 

evidence. Finally, testimony of Zachary Jones should have been admitted and would have cast 

serious doubt on David's entire story because the statement that Zachary Jones heard from 

David was that David had an almost "twin brother' who he could "lay all his bad deeds on and 

get a second chance at life." The true facts establish Jones' actual innocence and mandate a 

reversal of his convictions. At an absolute minimum, the true facts would have required the 

court to find so much significant residual doubt at sentencing that the death penalty Could not 

have been imposed. 
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E. Jones' Appellate Counsel Was Ineffective in Violation of Jones' 
Rights Under the Sixth Amendment. 

1. Any Issues Found Precluded Because Not Raised on Direct Ap.peal__•. 

None of the issues raised in this Petition should befound precluded for failure to raise 

them on direct appeal. However, if the court should find that any of these issues are precluded 

for that reason, then .Jones' appellate counsel was ineffective for failing to raise theseissues. 

"If defense counsel's failure to raise an issue at trial, on appeal, or in a previous collateral 

proceeding is so 
egregious .as to result in prejudice.as that term has .been .constitutionally 

defined, such failure may be raised by means of a claim of ineffective assistance of counsel." 

As described, each issue raised in this Petition caused prejudice because it would have 

undermined crucial evidence against Jones. State v. French, 198 Adz. 119, 121., 7 P.3d 128, 

130 (App. 2000). 

2. Failure to Raise Mitigation Issues on Ap.peal. 

As noted, in the Arizona.Supreme Court opinion on Jones direct appeal appellate 

counsel failed to raise any 
issues relating to mitigation at sentencing in Jones' :direct appeal. 

The failure to investigate and present these issues constitutes ineffective assistance because had. 

additional mitigation evidence been presented, this could have permitted Jones to receive a life 

sentence ratherthan the death penalty. 

F. Jones was Denied His Rights Under the Sixth and Fourteenth 
Amendments When He Was Denied a Jury Trial on Aggravating and 
Mitigating Factors. 

In capital cases; sentencing is left to thetrial judge to weigh andconsider mitigating 

and aggravating factors. The United States Supreme Court's recent decision in Apprendi v. 

New Jersey, and subsequent cases, demonstrates the unconstitutionality of Adzona's sentencing 

scheme and requires that Jones' sentence be vacated.. 

In Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), the Supreme Court 

held that because the application of the hate crime enhancement increased the penalty for the 
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unlawful possession of a firearm beyond the prescribed statutory maximum for the crime, the 

facts which led to the increased penalty must be submitted to thc jury and proved beyond a 

reasonable doubtl Id. at 496-97, 120 s. Ct.at 2366-2367. In so holding, the Court stated that 

"it is unconstitutional for a legislature to rcmove from the jury the assessmcnt of facts that 

increase the prescribed range otq penalties tO which a 
Criminal defendant is exposed. It is 

equallY clear that such facts must be established by proofbeyond a reasonable doubt." ld. at 

490, 120 S. Ct. at 2363. 

Under Arizona"s death penalty statute, the judge-must make both factual 

determinations and determinations about the defendant;s state of mind. included in these 

considerations are whether in the commission of the offense the defendant knowingly, created 

a grave risk of death to another person in addition to the person murdered and whether the 

defendant committed the offense in an 
especially heinous, cruel or depraved manner. A.R.S. 

§ 13-703(F). So, in Order to impose death, a judge must determine issues of actus reus and 

mens rea beyond a reasonable doubt by making inquiries into a defendant's state of mind 

before, during, and after the perpetration of a crime the equivalent to the kind of factual 

determination made by juries in finding elements of a criminal offense. 

As noted in the dissenting opinion in Apprendi, the holding in Walton v Arizona, 497 

U.S. 639, 110 S. Ct. 3047 (1990), which previously upheld Arizona's death sentencing scheme, 

has now been called into questiom. As Justice O'Connorpointed out: "A defendant 

of first-degree murder in Arizona cannot receive a death sentence unless a judge makes the 

factual determination that a statutory aggravating factor exists. Without that critical finding, 

the maximum sentence to 
which the defendant is exposed is life imprisonment, not the death 

penalty."A,pprendi, 530 U.S. at 538, 120 S. Ct. at 2388. Justice O'Connor goes onto state: "In 

real terms, however, the Arizona sentencing scheme removes from the jury the assessment of 

a fact that determines whether the defendant can receive that maximum punishment [death]. 

The only difference, then, between the Arizona scheme and the New Jersey scheme we consider 
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here apart from the. magnitude of the punishment at stake is that New Jersey has not 

prescribed the 20-year maximum penalty in the same statute that it defines the crime to be 

pumshed. Apprendi, 530 U.S..at 541' 120 S. Ct. at 2389-2390. 

In addition to Apprendi, other United States Supreme Court Cases have emphasized 

the need for a jury to make factual detemainations as to those aspects of a crime which impose 

.higher penalties. One Such case was Jones v. United States, 526 U.S. 227, 119 S. Ct. 1215 

(199 8), where a judge sentenced the defendant to an enhanced sentence term based upon a 

presentence report which stated that one of the. victims of the carjacking had suffered serious 

bodily injury. ld. at 231, ! 19 S. Ct. at i218. Reversing the determinations of lower courts, the 

Supreme Court held that provisions .of the statute that established higher penalties when the 

offense results in serious bodily injury or death were additional elements of the offense, and 

not mere sentencing considerations. Jones, 526 U.S. at252, 119 S. Ct. at 1228. As "elements,". 

the penalty provisions had to be decided by a jury beyond a reasonable doubt rather thanby a 

judge. Jones, 526 U,S. at 231, 119 S. Ct. at 1218. 

Recognizing the conflict between the decisions in Walton v. 
Arizona and Jones v. 

United States, Justice Stevens invited a reconsideration of Walton in light of Jones in his 

opinion: 
I am convinced that it is unconstitutional for a legislature to 
remove from the jury the assessment of facts that increase the. 
prescribed range of penalties to which a crimin .al defendant is 
exposed. It is equally clear that such facts must be established 
by proof beyond a reasonable doubt 

Jones, 526 U.S. at 252-53, 119 S. Ct. at 1228-29 (Stevens, J., concurring). 

The United States Supreme Court has recently accepted certiorari in Ring v. Arizona, 

200 Ariz. 267, 25 P.3d 1139 (2001), another case in which the Arizona Supreme Court upheld 
the Arizona capital sentencing scheme. Ring v. Arizona, 122 S. Ct. 865 (January 11, 2002). 

The Court stayed two executions in Florida a few weeks later, presumably to allow it time to 

determine the constitutionality of this type of sentencing scheme (Florida has a similar capital 
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sentencing scheme). Bottoson v. Florida, 2002 WL 181142 (February 5, 2002); King v. 

Florida, 2002 WL 85116 (January 23, 2002). Jones' sentence must be set aside because the 

constitutionality of Arizona's death sentencing scheme is seriously in doubt. 
G. Spears Decision Unconstitutional and Cannot be Applied. 
The recent Ninth Circuit opinion in Spears v. SteWart, 267 F.3d 1026 (2001) 

unconstitutionally infringes on Jones' rights to Due Process by severely limiting the time 

frames in which his federal habeas petition, and therefore this Petition, can be prepared and 

filed. The Spears decision is unconstitutional, or it must not be applied to Jones. 

H. Arizona's Death Penalty statute Violates the Eighth Amendment to the 
United States Constitution Because it Does Not Sufficiently Channel the 
Sentencer's Discretion. 

Within the present case, there were numerous 
mitigating factors found by the court, 

however there is little or no direction given on how to weigh and compare the mitigating versus 

aggravating factors. For this reason, the Arizona Death Penalty Statute is unconstitutional. 

I. Jones' Right to Equal Protection under the Fourteenth Amendment to the 
United States Constitution Were Violated When He Received the Death 
Penalty for Acts That Would Not Have-Received So Harsh a Penalty in 
Other States. 

The Equal Protection Clause of the Fourteenth Amendment as adopted in 1868 

provides equal protection for all people. The fundamental right is to life. It is a violation of 

the Equal. Protection Clause for some states to be permitted to terminate a life for certain acts, 

when, if those same acts were done on the other side of an artificial, arbitrary boundary that 

right would not be taken away. 

HI. JONES IS ENTITLED TO AN EVIDENTIARY HEARING ON THE ISSUES 
RAISED IN THIS PETITION. 

Rule 32.8 of the Arizona Rules of Criminal Procedure authorizes 
an evidentiary 

hearing on all issues of material, fact raised in this Petition. Although all the issues raised 

demand a reversal of his convictions on their face, at the very least, Petitioner has raised 

sufficient fact questions entitling him to have an evidentiary hearing. As Rule 32.6 states, "the 
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court shall set a heating.., on those claims that present a material issue of fact or law." To 

be "col0rable," a claim has to have the.appearance of validity. That is, if the appellant's 
contentions are taken as true, do they show ineffectiveness? State v. Watson, 114 Ariz. 1, 15, 

559 P.2d 121, 135 (1976), quoting State. v. Suarez, 23Ariz. App. 45, 46, 530 P:2d 402, 
403(1975). If the court harbors any doubt about the issues raised, a hearing should be held to 

allow Jones to raise all relevant issues to resolve the matters and make the record.for review. 

State v. Schrock, 149 Ariz. 433, 441,719 P.2d 1045, 1057 (1986). 
IV, CONCLUSION 

A newly-released Columbia University study has found that seven out of every ten 
death penalty Cases between 1973 and 1995 were reversed because of errors made by judges, 
juries• and prosecutors. "Study: U.S. Capital Punishment System Flawed," CNN.com article 

dated 2/11/02, Ex. 39. Notably, Arizona is one of the ten states.specifically examined in the 

study, which concluded that Arizona's error rate in death penalty cases is a whopping 79 

percent. "Study: Arizona among 10 worst states for errors in death penalty cases." Arizona. 
Republic 2/i 1/02, Ex. 40. Even Arizona prosecutors admit that the error rate is "closer to 50 

percent." Id., Ex. 40. Whether the error rate in capital cases is 79 percent or "Qnly" 50 percent, 
this is far too great a problem to ignore. 

Here, there can be no doubt that. Jones was 
denied his constitutional rights to Due 

Process and a fair trial through misconduct and perjury. Further, several categories of material 
new facts exist that would have impacted the verdict 

or sentence had they been known. Jones 

received ineffective assistance of counsel at trial and on direct appeal and numerous other 

constitutional violations tainted the process. For these reasons, Jones' convictions must be set 

aside. At a 
minimum• Jones' sentences must be reduced. Jones additionally requests an 

evidentiary hearing on each issue contained in this Petition. 
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RESPECTFULLY SUBMITTED this 
]•- d•ay 

of 
•eb•ary, 

2002. 

ORIGINAL of the foregoing hand delivered for 
filing this 15 th day of Fel•mary, 2002 with: 

Clerk of the Court 
Pima County Superior Court 
110 West Congress 
Tucson, Arizona 85701 

CQPY of the foregoing hand delivered this 
15 day of February, 2002, to: 

The Honorable John J. Leonardo 
Pima County Superior Court 
2225 East Ajo Way 
Tucson, Arizona 85713 

CQPY of the foregoing mailed this 
15 day of February, 2002, to: 

Bruce M. Ferg, Esquire 
Assistant Attorney General 
400 West Congress, S-315 
Tucson, Arizona. 85701-1367 

Jonathan Bass 
Capital Litigation Staff Attorney 
Pima County Superior Court 
110 West Congress 
Tucson, Arizona 85701 
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Exhibit 18 

Declarations of Stephen Coats and John Castro 
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DECLARATION OF STEPHEN COATS 

I, Stephen Coats, declare under penalty of perjury the following to be true to the best of 

my information and belief: 

met Robert Jones at the Arizona State Prison Complex- Douglas prior to getting out of 

prison in 1995. was later arrested in Phoenix in August of 1996 alone with Robert 

Jones, and am currently serving a life sentence at ASPC- Lewis. 

met Lana Irwin in Phoenix through my half-brother Shenandoah Coats, and moved 

into her apartment shortly after meeting her. was living with Lana Irwin and her 

daughter Brittany Irwin when Chris Lee brought Robert Jones to our apartment in 

Phoenix in late June or July of 1996. Robert Jones moved into the apartment with me, 

Lana Irwin, an_d Brittany Irwin around that time. 

am aware that Robert Jones was sentenced to death for something that happened in 

Tucson around May or June of 1996. do not know the details of those incidents, and 

Robert Jones never talked to me about them. am aware that both Lana Irwin and 

Brittany Irwin testified against Robert Jones in his Tucson trial. was never interviewed 

by anyone from the defense prior to Robert Jones's trial in Tucson. if had been called 

as a witness by the defense, would have been willing to testify to everything that is 

stated in this declaration. 

Lana Irwin and Brittany Irwin were often in the apartment when Robert Jones and 

were there having conversations. The layout of the apartment was such that 

conversations in the living room could probably be heard from the kitchen area or 

hallway if you spoke loud enough. Lana Irwin and Brittany Irwin may have heard Robert 

Jones and me discussing criminal activities involving drugs or related stuff like that in the 

Phoenix area. 

Lana Irwin and Brittany irwin could not have heard Robert Jones telling me about any 

incidents in Tucson because Robert Jones and never had any conversations about that. 

Specifically, never heard Robert Jones talk about the following, with or 
v•ithout Lana 

I•win 
or Brittany Irwin being present: 

a) There were no conversations with me and Robert Jones regarding any 

murders that took place at places known as The Moon Smoke Shop or 

Firefighters Union Hall in Tucson. 

b) never heard Robert Jones describe a "bar" or "restaurant" in reference to 

the locations of any murders involving women in Tucson. 
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c) 

d) 

f) 

g) 

h) 

i) 

J) 

k) 

•) 

m) 

n) 

o) 

never heard Robert Jones use the phrase "the bitches weren't supposed to 

be there" or words to that effect in reference to women being present at a 

crime scene in Tucson. 

never heard Robert Jones use the phrase "their head blew up like a 

pumpkin" in reference to shooting anyone in the head in Tucson. 

never heard Robert Jones talk about having a partner in any incidents in 

Tucson. 

never heard Robert Jones mention that there were two people helping him 

in any Tucson related shootings. 
never heard Robert Jones say that he killed four or five people, or that he 

killed 3 women and an older man in any incidents in Tucson. 

never heard Robert Jones mention'any incidents involving a "red room" that 

occurred in Tucson. 

never heard Robert Jones describe a pistol whipping incident in Tucson that 

sounded like "a bat hitting a baseball." 

never heard Robert Jones say that "the bitches can't run their necks" 

relating to any incidents in Tucson. 

never heard Robert Jones state that there was not enough money at a bar 

or other location in reference to an incident in Tucson. 

never heard Robert Jones say that a door had to be kicked in during an 

incident in Tucson. 

never heard Robert Jones say that two people ran into a back room and his 

partner shot them during an 
incident in Tucson, 

never heard Robert Jones s.ay that he shot 4 men in the front room of a 

business in Tucson and that he killed one of the men. 

never heard Robert Jones say that he shot an older man who was sitting up 

in a chair in an incident in Tucson. 

declare that the foregoing is a true and correct statement. Signed this day of July, 

Stephen Coats 
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DECLARATION O1• JOI{N CASTRO 

I, John Castro, declare under penalty of perjury the following to be true to the best of my 
information and belief: 

My name is John Castro. I am an investigator for the Federal Public Defender in the 
Phoenix, Arizona office. I visited a witness on behalf of Robert G. Jones, who is being 
represented by our office, specifically by attorney Tim Gabrielsen. 

The witness I visited was Stephen Coats, prisoner number 072007, who is incarcerated in 
the Arizona State Prison Complex at Lewis. I-had previously interviewed Mr. Coats on 

July 11 th, 2013.1 met with Mr. Coats on July 25 t•, 2013 at approximately 10:40 am in the 
Barchey Unit, where he is currently being held.. I had written a declaration based on our 

interview, and Mr. Coats reviewed and signed the declaration in my presence as I 
watched. 

On today's date, I leamed that Mr. Coats signed but did not date the declaration on July 
25 th, 2013.1 am witness to the fact that Mr. Coats did in fact sign the declaration, and I 

aver by this declaration that he signed it on the date as stated above, to wit July 25 t•, 
2013. 

I declare that the foregoing is a true and correct statement. Signed by me this 
•ay 

of 
July, 2013. 

John •astro 
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Exhibit 19 

Sentencing Hearing Transcript, State v. Jones, Pima Co. No. CR,57526, 
December 7, 1998 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF PIMA 

STATE OF ARIZONA 

Plaintiff, 

ROBERT JONES 

Defendant. 

No. CR-57526 

BEFORE: HON. JOHN S. LEONARDO 
Judge of the Superior Court 
Division Ten 

APPEARANCES: 
DAVID WHITE 
Attorney General's Office 
For the State 

ERIC A. LARSEN 
DAVID P. BRAUN 
Attorneys at Law 
For the Defendant 

SENTENCING 

December 7, 1998 

TONI HENSON 
Official Court Reporter 
Pima County Superior Court 
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THE COURT: Good morning. This is the time 

set for sentencing in State of Arizona versus Robert 

Jones, CR-57526. 

Mr. Jones, what is your true name, sir? 

DEFENDANT JONES: Robert Jones, Jr. 

THE COURT: Your date of birth? 

DEFENDANT JONES: 12/25/69. 

THE COURT: The Court will allow the State to 

make whatever statements they wish as to sentencing. 

During that time period also any statements that 

members of the victims' families wish to present. 

Then the Court will allow the defense counsel 

and the defendant to make whatever statements they wish. 

Then the Court will read its Special Verdict. 

The Special Verdict has already been decided and committed 

to writing and it will be read after the Court allows for 

the statements that I have already mentioned. 

MR. LARSEN: By way bf practicality here, Eric 

Larsen and David Braun on behalf of Mr. Jones. He is 

present in custody. 

The State is intending to play a video tape. 

Obviously, my client has the right, as would counsel, to 

see it. The video tape is obviously facing our backs, so 

we would like the opportunity to move to counsel table. 

THE COURT: You may. 
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The Court also notes at this time that it has 

received a letter from the defendant which it has read and 

considered this morning. 

MR. LARSEN: 

THE COURT: 

MR. WHITE: 

Thank you. 

The State may proceed. 

Thank you, Your Honor. 

May he speak from here? 

THE COURT: Yes, you may speak from there. If 

you will state your name for the record first, please. 

MR. PLUMB: My name is Jerry Plumb, P-l-u-m-b. 

On May 15th, 1950 my sister Judy Bell was 

born. I have many fond memories of the chubby, little 

girl, following her big brothers around and trying to be 

included in the many activities we were involved in. 

Then on June 13th, 1996 her life was snuffed 

out by a senseless, stupid robbery. 

This has literally torn our family apart. Our 

mother moved out of Tucson because of the bad memories 

here. (Crying) 

I always took pride in the fact that because 

of me, Judy and Taco met. Taco and I worked together for 

many years. He was my chief mechanic on my race car back 

in the 1960s. We were quite a team back in those days. 

We miss them a great deal at this time of 

year. They used to visit us every Thanksgiving and 
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Christmas. Now they are both gone. 

Mr. Jones, you may have been able to take them 

away from us physically, but you can't take away the 

memories. 

I can't understand how a person can live with 

himself after such a horrendous thing. I only hope when 

you go to sleep each night that those faces are there to 

haunt you for the rest of your miserable life. 

Thank you, Judge. 

THE COURT: Yes. 

MS. ANAGNOSTOS: My name is Teresa Anagnostos. 

I am the daughter of Maribeth Munn. 

On June 13th, 1996 you walked into the 

Firefighters' Union Hall and murdered four good and 

decent, hardworking people. 

One of those people was Maribeth Munn, my 

mother. You shot her in cold blood and you killed her. 

You know what you did to her. 

Now I'm going to tell you what you have done 

to me. I was eight months pregnant with her first 

grandson and on that very day you killed her she was 

planning a baby shower. 

You have left me with feelings of guilt and 

thoughts of "what if." 

What if she hadn't been out that night 
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planning the baby shower. She might have been home that 

night on June 13th, 1996 and she would still be alive. 

I hurt every time I think about the fact that 

she never got to see or hold her grandson that was born 

only several weeks later. 

I am now on medication to help me deal with 

what you have done to her. 

I am afraid to go out at night. I am afraid 

of strangers. And as a new mother I have questions that 

only a mother could answer for me. I don't have that 

because of you. You put me through hell these past two 

and a half years and now it is your time to live in hell 

and I hope you do. 

THE COURT: Thank you. 

MS. SCHNEIDER: My name is Toni Schneider. My 

sister Lynn was the bartender at the Union Hall and it was 

actually Scott Nordstrom that pulled the gun on my sister 

and killed her. 

I have gotten to know these people here, these 

families here. In thinking about this and how could this 

kind of thing happen, I mean, how did it come together? 

I sat through the trials and watched some 

things. 

about puzzles. 

The prosecutor and the defense attorneys talk 

We have pieces of the puzzle. And when 
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all the pieces are there, we'll have a picture. 

There was three puzzle pieces going on here. 

There was Scott Nordstrom and David Nordstrom and Robert 

Jones. 

You know, it seems to me that maybe Robert and 

David Nordstrom didn't make that kind of puzzle fit, but 

Robert Jones and Scott Nordstrom, when they got together, 

were the puzzle that made a complete picture of 

everything. 

I can see the grief and devastation that they 

left. They didn't have to kill six people. 

David and Red, David Nordstrom, had robbed 

cleaners and they weren't even caught. A red-headed guy, 

they didn't kill anybody. They made it through and they 

weren't caught (indicating) but then Scott Nordstrom and 

Red Jones got together and went in and killed people. 

Chip Odell probably didn't even see the evil 

coming up behind him. The Medical Examiner has said that 

he didn"t suffer before he died. Row does anyone know 

that? 

Was he cognizant of the yelling and gunshots 

after he received that bullet? 

I think of the beautiful and wonderful group 

of people here that I have had the honor to get to meet. 

And at the Union Hall, you know, Scott knew 
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there was a chance he would know at least one of the 

customers and they went inside. I am sure he told Red 

that also. 

The Union Hall was always a friendly, cheery 

type of bar. It had regulars, Taco, Judy and Maribeth 

were regulars who were there that night. They were 

probably laughing and talking and having a good time with 

my sister who was behind the bar. 

Scott and Red entered the hall with plans to 

kill anyone they found inside. It didn't matter who. 

The money they would get was only a fringe 

benefit and they didn't even get that much. 

You know, at what point did Lynn, Taco, Judy 

and Maribeth know they were going to die? 

Both Lynn and Taco showed signs of having been 

assaulted. We will never know the extent of their 

suffering before the bullet entered their brain. 

It has been theorized that Scott shot Lynn. 

twice after having her lay on the floor. 

Red's victims had their heads down on the bar, 

probably at his instructions. 

The time between gunshots was probably short, 

like people see at the movies. Pow. Pow. Pow. 

But what an eternity it must have seemed to 

Taco, Judy and Maribeth. 
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What were their thoughts? What was their 

suffering at the hands of pure evil, premeditated evil? 

Robert Jones does not deserve to be in 

society. He should be locked up and away from opportunity 

to meet up with somebody else like Scott Nordstrom, to 

make that perfect puzzle of evil. 

He can never be in a position where he can be 

part of killing one person much less than six people. He 

will never be in a position to ruin the lives of six 

families, including his own. 

As I told Scott Nordstrom at his sentencing, 

you made a conscious, premeditated choice, Mr. Jones, to 

personally take the lives of four people. My choice is 

not to have my life be about you. You will be locked away 

and out of my life. 

Don't find any perverse pleasure in thinking 

that I am choosing to think about you. I will choose to 

think about the victims that died that day, the survivors 

they left behind, and hopefully the survival and healing 

that is going on in their lives. Thank you, Judge, for 

the opportunity. 

THE COURT: Thank you. 

CARSON NOEL: My name is Carson Noel. My mom 

was the bartender at the Firefighters' Union Hall. I'd 

like to introduce you to her. This is all I have left. 
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My mom (crying) was a very caring person. She 

loved everybody. And now she is gone. I have a huge hole 

right here (indicating) because so much is going to be 

missing later on in my life. 

She will never get to see me be married. She 

will never see my children. My children both don't have a 

grandmother. 

I have been lucky enough to have met all of my 

grandparents and almost all of my great-grandparents. 

It is hard for me to sum up in words exactly 

how I feel. I have created a tape which a very good 

I'd like friend of mine sings. His name is Garth Brooks. 

to play it for you if I could. 

Bell. 

ifs. 

THE COURT: You may. 

(Whereupon, Carson Noel played a video of his 

mother, with Garth Brooks' "The Dance" playing 

in the background.) 

Thank you. 

THE COURT: Thank you. 

CHRISTOPHER BELL: My name.is Christopher 

I am the son of Arthur and Judy Bell. 

June 13th, 1996 I went through a lot of "what 

I was on my way to the Firefighters' Hall. I 

lived with my parents at the time. 
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It was a ten minute drive. I was on my way 

there. 

Instead of making a left hand turn on Benson 

Highway, I made a right hand turn toward the freeway. I 

was less than two minutes away. 

Ever since I have had "what ifs." 

What if I would have been there. It could 

have been me. 

What if? 

I have had two years of grief. My sister, she 

is a mental case now. She is in and out of the hospitals 

all the time. She is a manic depressive. 

I try and help her as much as I can. 

I have to look at my son and I have another 

child on the way now. 

No.grandparents to look up to. 

Mr. Jones, you have ruined lives in worse ways 

that you can think of. 

It is senseless, stupid acts that you have 

done. 

If the sentencing were up to me, it would be 

you and me five minutes together in a dark room, to be 

quite honest. 

But you are going to get off easy on this one, 

no matter what they put to you. 
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That is all. 

THE COURT: 

MR. WHITE: 

THE COURT: 

the opportunity to speak. 

for you. 

Mr. Larsen? 

MR. LARSEN: 

Thank you. 

Thank you. 

Your Honor, I have nothing to add. 

I thank all of you who have taken 

I know it is a difficult time 

Your Honor, the defense submits, 

based on the presentence package. 

THE COURT: Mr. Jones, is there anything you 

wish to say? 

DEFENDANT JONES: No, sir. 

THE COURT: Then if you would join counsel 

over in the jury box, please. 

The Court, prior to imposing sentence, 

admonishes those present in the Courtroom to refrain from 

emotional displays; and, as previously mentioned, the 

Court advises that its Special Verdict was prepared in 

advance of and independent from the victim input entered 

this date. 

There being no cause to delay entry of 

judgment and sentence, the Court, having ascertained the 

true name and date of birth of the defendant as being 

Robert Jones, born December 25, 1969, finds as follows and 

enters judgment in the following Special Verdict: 
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The determination of guilt was based upon a 

verdict of guilty after a jury trial on June 26, 1998. 

Based on the jury's verdict, it is the 

judgment of the Court: 

That the defendant is guilty of the crime of 

first-degree murder as to Thomas Hardman as charged in 

Count 1 of the indictment, in violation of A.R.S. 13-1105 

(A) (I) and (2), the offense committed on May 30, 1996; 

That the defendant is guilty of the crime of 

first-degree murder, as to Clarence Odell, as charged in 

Count 2 of the indictment, in violation of A.R.S. 13-1105 

(A) (2), the offense committed on May 30, 1996; 

That the defendant is guilty of the crime of 

first-degree murder, as to Maribeth Munn, as charged in 

Count 9 of the indictment, in violation of A.R.S. 13-1105 

(A) (2), the offense committed on June 13th, 1996; 

That the defendant Is guilty of the crime of 

first-degree murder, as to Carol Lynn Noel, as charged in 

Count I0 of the indictment, in violation of A.R.S. 13-1105 

(A) (I) and (2), the offense committed on June 13th, 1996; 

That the defendant is guilty of the crime of 

first-degree murder, as to Arthur Bell, as charged in 

Count II of the indictment, in violation of A.R.S. 13-1105 

(A) (2), the offense committed on June 13, 1996; 

That the defendant is guilty of the crime of 
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first-degree murder, as to Judy Bell, as charged in Count 

12 of the indictment, in violation of A.R.S. 13-1105 (A) 

(2), the offense committed on June 13th, 1996. 

The defendant stands convicted of premeditated 

murder for the killing of Clarence Odell at the Moon Smoke 

Shop on May 30th, 1996, and for the killing of Maribeth 

Munn, Arthur Bell and Judy Bell at the Firefighters' Union 

Hall on June 13th, 1996. These murders comprised Counts 

2, 8, I0 and Ii of the indictment. The defendant was 

convicted of felony murder for the killing of Thomas 

Hardman and Carol Lynn Noel, Counts 1 and 9. 

Felony murder convictions for which the State 

seeks the death penalty require a threshold inquiry. The 

death penalty may not be imposed absent a finding that the 

defendant killed, attempted to kill or intended to kill. 

"Intent to kill" includes the situation in 

which the defendant intended, contemplated, or anticipated 

that lethal force would or might be used or that life 

would or might be taken in accomplishing the underlying 

felony. 

The death penalty also may be imposed where a 

defendant's participation in the underlying felony is 

major and where he displays reckless indifference to human 

life. 

A finding satisfying this inquiry must be made 
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beyond a reasonable doubt. 

The evidence showed beyond a reasonable doubt, 

based on the trial record, that on May 30th, 1996, Scott 

Nordstrom and David Nordstrom were with RobertJones when 

Jones burglarized a car in a hospital parkJ•g lot. 

From that car, Jones acquired a c• millimeter 

semiautomatic pistol. The three then proceeded in Jones' 

pickup truck to the Moon Smoke Shop, where the three 

intended to commit an armed robbery using the two 

handguns. 

David Nordstrom waited in the truck as a 

lookout or getaway driver while Scott Nordstrom and Jones 

entered the Smoke Shop. 

Ballistics evidence and witness accounts 

present a picture consistent with the jury's findings: 

Jones, dressed in western atti•:e, killed 

customer Clarence Odell near the front doo•? with a single 

close range shot to the head using the 9 millimeter, as 

Scott Nordstrom proceeded to the back room, where he 

killed employee Thomas •ardman with two shots to the back 

of the head, using the .380 firearm. 

Jones fired again, wounding Steven Vetter and 

missing Noel Engles, the two remaining employees who lay 

on the floor behind the display counter. 

After Jones rifled the cash register, he left 
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the store through the front door, as did an employee who 

managed to escape. Scott Nordstrom and Jones shared the 

cash with David Nordstrom as they departed the scene• 

Two weeks later, on June 13th, 1996, an arme4 

robbery occurred at the Firefighters' Union Hall. Four 

people were present. All were murdered and money was 

taken from the business. 

The three patrons, seated at the bar near the 

entrance, were each killed by Jones. Jones killed each 

person seated at the bar with a single shot to the head, 

using the same 9 millimeter handgun he used at the Smoke 

Shop. 

Scott Nordstrom took employee Carol Lynn Noel 

to the back room, where the cash lock box was located. 

Mrs. Noel did not know the combination. Scott Nordstrom 

kicked her in the face, then forced her to the cash 

register behind the bar, where he killed her with one shot 

to her back and one shot to the back of her head, using 

the same .380 caliber pistol he used at the Smoke Shop. 

The Court finds, beyond a reasonable doubt and 

consistent with the jury's verdict, that the defendant 

himself killed Clarence Odell, Maribeth Munn, Arthur Bell, 

and Judy Bell. In itself, the jury's verdict of 

premeditated murder on these counts serves as a finding 

sufficient to meet the Enmund-Tison requirements of the 
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law, 

The Court further finds, beyond a reasonable 

doubt, that as to Carol Lynn Noel and Thomas Hardman, the 

defendant intended the deaths of these people in that he 

surely anticipated lethal force would be used in 

accomplishing the armed robberies. 

After the murders during the Smoke Shop 

robbery two weeks earlier, the defendant was surely on 

notice that similar results would likely occur at the 

Firefighters' Union Hall. 

The Court further finds, beyond a reasonable 

doubt, that the defendant intended the death of Thomas 

Hardman in that he must certainly have anticipated that 

lethal force would or might be used, or that life would be 

taken in accomplishing the armed robbery of the Moon Smoke 

Shop, a crime in which the defendant was clearly a major 

participant and during which he displayed, at least, a 

reckless indifference to human life. 

The inquiry required under Enmund-Tison is 

therefore satisfied, and the defendant is eligible for the 

death penalty as to each of the two felony murder counts 

for which he stands convicted, in addition to the four 

counts of premeditated murder. 

AGGRAVATING FACTORS: 

The Court has considered the evidence 
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presented at the aggravation/mitigation hearings conducted 

pursuant to A.R.S. 13-703 (B) on November 23, 1998, and 

the trial record, the sentencing memorandum of the 

defendant and the State, and has heard the arguments of 

counsel. 

Both sides have had the opportunity to present 

evidence concerning the existence or non-existence of the 

aggravating and mitigating circumstances enumerated in 

A.R.S. 13-703 (F) and (G), and both sides have been given 

the opportunity to present any other relevant non- 

statutory mitigation. 

No presentence report or victim impact 

information has been considered by the Court as pertaining 

to any aggravating factor, but these items have been 

disclosed to the defense and the prosecution. 

The Court has considered the presentence 

report and prior presentence reports as part of its 

independent inquiry for statutory and non-statutory 

mitigating factors, as well as in support of those factors 

proffered by the defense. 

The Court has also read letters submitted on 

behalf of the defendant and examined the exhibits to which 

the defense counsel called attention during his 

presentence. 

Pursuant to A.R.S. 13-703 (D) and 13-703 (F), 
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the Court makes the following findings: 

As to A.R.S. 13-703 (F) (I): 

i. "The defendant has been convicted of another 

offense in the United States for which under Arizona law a 

sentence of life imprisonment or death was Jmposable." 

As to each of the murders at the Moon Smoke 

Shop on May 30th, 1996, each of the murders at the 

Firefighters' Hall on June 13th, 1996 satisfies this 

factor; as to each of the murders at the Firefighters' 

Hall on June 13th, 1996, each of the murders at the Moon 

Smoke Shop on May 30th, 1996 satisfies this factor. 

This aggravating factor has been proven beyond 

a reasonable doubt. 

As to circumstance 2 "the defendant was 

previously convicted of a serious crime, whether 

preparatory or completed." 

Each of the other counts of the indictment 

constitutes a "serious offense" except Count 3, the 

attempted first-degree murder. 

•owever, since the Court has already 

considered the first-degree murder convictions in its 13- 

703 (F) (i) analysis, those convictions will not be again 

considered in the determination of this factor. 

The defendant's convictions on Counts 4, 5, 6, 

7, 12, 13, 14 and 15 each constitute a "serious offense" 
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under 13-703 (F) (2) and defined in 13-703 (H). 

This aggravating factor has been proven. 

As to the third statutory circumstance "in the 

commission of the offense, the defendant knowingly created 

a grave risk of death to another person or persons in 

addition to the victim of the offense." 

This aggravating factor has not been proven. 

As to circumstance 4 "the defendant procured 

the commission of the offense by payment or promise of 

payment of anything of pecuniary value." 

This aggravating factor has not been proven. 

As to statutory circumstance 5 "the defendant 

committed the offense as consideration for the receipt, or 

in expectation of the receipt, of anything of pecuniary 

value. 

Each of the two incidents for which the 

defendant stands convicted was primarily an armed robbery. 

Money was taken at each place of business. 

This aggravating factor has been proven beyond 

a reasonable doubt. 

As to statutory circumstance 6 "the defendant 

committed the offense in an especially heinous, cruel or 

depraved manner." 

Proof this factor requires evidence showing 

prolonged physical or mental anguish, gratuitous violence 
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beyond that necessary to kill, that the defendant relished 

the killings, torture or the like. In other words, it 

requires a showing of conduct clearly beyond the norm of 

first-degree murders. 

Here, the evidence is that both robberies were 

accomplished in a very few minutes of time, and most 

victims were probably killed within seconds of the 

defendant's entrance onto the premises. Each victim died 

of a gunshot wound to the head; and with the exception of 

facfal blows to Carol Lynn Noel and Arthur Bell, no 

additional violence beyond the fatal gunshots was 

inflicted. 

The Court has considered the possibility that 

the victims were killed at least in part to eliminate them 

as witnesses, but finds this evidence alone insufficient 

for a finding as to this factor. 

While these murders were clearly brutal, 

savage, calculated and committed without remorse, the 

State concedes, and this Court agrees, that the special 

standards required by law for proof of this aggravating 

factor have not been met. 

The seventh statutory aggravating circumstance 

"the defendant committed the offense while in the custody 

of or on authorized or unauthorized release from the State 

Department of Corrections, a law enforcement agency or a 
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county or city jail." 

Defendant was on parole from the Arizona 

Department of Corrections at the time of this offense. 

This aggravating factor has, therefore, been 

proven. 

Statutory aggravating circumstance 8 "the 

defendant has been convicted of one or more other 

homicides which were committed during the commission of 

the offense." 

Each of the two murders at the Moon Smoke Shop 

constitutes proof of this factor as to the other. Each of 

the four murders at the Firefighters' Hall constitutes 

proof of this factor as to each of the others. 

This aggravating factor has been proven beyond 

a reasonable doubt. 

As to statutory aggravating circumstance 9 

"the defendant was an adult at the time the offense was 

committed or was tried as an adult and the victim was 

under 15 years of age or was 70 years of age or older." 

This aggravating factor has not been proven. 

As to aggravating circumstance I0 "the 

murdered individual was an on duty peace officer who was 

killed in the course of performing his official duties and 

the defendant knew or should have known that the victim 

was a peace officer." 
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This aggravating factor has not been proven. 

The Court therefore finds as to Count 1, 

first-degree murder as to Thomas Hardman: 

That the State has proven beyond a reasonable 

doubt the aggravating circumstances as set forth in A.R.S. 

13-703 (F) (I), that the defendant has been convicted of 

another offense for which a sentence of life imprisonment 

or death is imposable, that offense being any or all of 

the convictions in Counts 2, 8, 9, I0 or II in this 

indictment; 

That the State has proven beyond a reasonable 

doubt the aggravating circumstances as set forth in A.R.S. 

13-703 (F) (2), that the defendant was previously 

convicted of a serious offense, that offense being each of 

Counts 4, 5, 6, 12, 13, 14 and 15 of the indictment; 

That the State has proven beyond a reasonable 

doubt the aggravating circumstances as set forth in A.R.S. 

13-703 (F) (5), that the defendant committed this murder 

in the expectation of the receipt of pecuniary gain; 

That the State has proven beyond a reasonable 

doubt the aggravating circumstance as set forth in A.R.S. 

13-703 (F) (7), that defendant committed the offense while 

on authorized release from the State Department of 

Corrections; 

That the State has proven beyond a reasonable 
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doubt the aggravating circumstances as set forth in A.R.S. 

13-703 (F) (8), that the defendant has been convicted of 

one other homicide, that of Clarence Odell, during the 

commission of the offense. 

The Court further finds the same aggravating 

circumstances have been proven as to all other capital 

counts, that being: Counts 2, 8, 9, i0 and ii. 

As to mitigating factors: 

Mitigating factors, pursuant to A.R.S. 13-703, 

must be proven by a preponderance of the evidence. The 

Court considers initially those statutory mitigating 

factors contained in A.R.S. 13-703 (G): 

The first being, "the defendant's capacity to 

appreciate the wrongfulness of his conduct or to conform 

his conduct to the requirements of the law was 

significantly impaired, but not so impaired as to 

constitute a defense to prosecution." 

The Court has considered evidence of the 

defendant's antisocial personality disorder, a history of 

amphetamine use, and dysfunctional family upbringing. 

No evidence exists that any of these factors 

was a major and contributing cause of the defendant's 

conduct, or that any of them rendered the defendant 

incapable of conforming his conduct to the requirements of 

the law, or that any one of them inhibited his 

ER 555



Case 4:03-cv-00478-DCB Document 106 Filed 08/21/13 Page 385 of 418 

24 

understanding of the wrongfulness of his conduct. 

The calculated and repetitive nature of the 

offenses weighs strongly against any one of these factors, 

alone or cumulatively, having affected the defendant to 

any significant degree. 

This mitigating circumstance has not been 

proven. 

As to the second statutory mitigating factor 

"the defendant was under unusual and substantial duress, 

although not such as to constitute a defense to 

prosecution." 

This mitigating circumstance has not been 

proven. 

As to statutory mitigating circumstance 3 "the 

defendant was legally accountable for the conduct of 

another under the provisions of A.R.S. ]3-303, but his 

participation was relatively minor, although not so minor 

as to constitute a defense to prosecution." 

The discussion of the facts contained in the 

Enmund-Tison analysis above is pertinent to this issue. 

The giving of a felony murder instruction and the 

subsequent conviction for felony murder as to two counts 

does not constitute mitigation in light of the prominent 

role of the defendant in this case. 

This mitigating circumstance has not been 
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proven. 

As to statutory mitigation circumstance 4 "the 

defendant could not have reasonably foreseen that his 

conduct in the course of the commission of the offense for 

which the defendant was convicted would cause, or would 

create a grave risk of causing, death to another person." 

This mitigating circumstance has not been 

proven. 

As to statutory mitigating circumstance 5 "the 

defendant's age." 

The defendant was well into adulthood at the 

time these offenses were committed. His age is not a 

mitigating factor. 

Non-statutory mitigating circumstances include 

any factors proffered by either side relevant to whether 

to impose a sentence less than death, including any aspect 

of the defendant's character, propensities o•- record, and 

any of the circumstances of the offense. 

The defendant has proffered the following non- 

statutory mitigating factors: 

i. Good Character. There is evidence that the 

defendant was able to relate to some people in an affable, 

socially acceptable way. 

Given defendant's criminal record, lack of 

significant employment history, and Dr. Caffrey's 
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characterization of his history as one of "deceitfulness, 

impulsivity, reckless disregard for safety, 

irresponsibility and lack of remorse," the Court finds 

this non-statutory mitigating circumstance not proven. 

2. Dysfunctional Family. The defendant has 

presented evidence on this issue including but not limited 

to the fact that he and his mother suffered physical and 

psychological abuse at the hands of his stepfather, Ronald 

O'Neil, who also introduced the defendant to drug use at 

an early age. 

There is also evidence that the defendant's 

mother also abused him and that the defendant moved often 

from place to place and dropped out of school at an early 

age. 

At the same time, the photos submitted of the 

defendant as a child depict a seemingly happy child in 

normal childhood circumstances. 

Overall the evidence established that the 

defendant's childhood was marked by abuse, unhappiness and 

misfortune. However, there seems to be no apparent causal 

connection between any of the defendant's dysfunctional 

childhood elements and these murders which he committed at 

age 26. 

This non-statutory circumstance has been 

proven by a preponderance of the evidence, but the Court 
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finds it is not mitigating. 

3. Doing Good Before Murder. The defendant has 

presented evidence of his "good deeds" prior to the 

offenses which included emotional and financial support to 

his mother and sister. 

This is scant evidence of good deeds before 

the murders in view of the overall history of the 

defendant in the first 26 years of his life. 

The Court finds this non-statutory mitigating 

circumstance not proven by a preponderance of the 

evidence. 

4. Family Support. The defendant has presented 

evidence that he enjoys the love and support of his mother 

and sister. 

This non-statutory circumstance has been 

proven by a preponderance of the evidence but is only 

slightly mitigating. 

5. Good Demeanor, Conduct During Trial. The 

defendant has argued that his good behavior and demeanor 

during trial is a mitigating circumstance. 

The Court's own observations established this 

circumstance by a preponderance of the evidence, but the 

Court notes Dr. Caffrey's observation during her interview 

of defendant concerning his "tendency to minimize adverse 

information in an apparent attempt to make himself look 
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less socially deviant." 

Defendant would be no less motivated at trial 

to behave in a way that would appear "less socially 

deviant." 

This mitigating circumstance has not been 

proven. 

6. Potential For Rehabilitation. The defendant 

presented evidence of his potential for rehabilitation in 

the form of the statements of his mother and sister and 

comments of Dr. Caffrey. 

It is understandable that the defendant's 

family members would represent his character in a positive 

light when interviewed concerning the appropriate sentence 

to be imposed upon him. 

The Court, however, notes the conclusions of 

Dr. Caffrey that "Mr. Jones' history is consistent with an 

individual with marked psychopathology and inability to 

live Successfully in accordance with societal rules" and 

that "he has a history of failing to conform to social 

norms, deceitfulness, impulsivity, reckless disregard for 

safety, irresponsibility, and lack of remorse." 

The Court finds this mitigating circumstance 

not proven. 

7. 

has presented evidence of his devotion to his mother and 

Defendant's Devotion To Family. The defendant 
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sister. 

This circumstance, like that discussed under 

"family support" above, relates to the defendant's 

relationship with those two members of his family. 

For mitigation purposes, the Court finds this 

non-statutory circumstance has been proven by a 

preponderance of the evidence but is deserving of no 

additional mitigation that already accorded to the 

circumstance of family support. 

8. Residual Doubt As To Guilt. The defendant has 

been found guilty beyond a reasonable doubt. 

"Residual doubt" is any doubt that exists 

between "beyond a reasonable doubt" and "absolute 

certainty" at the time of the verdict. 

The defendant has presented evidence by 

reference to the trial record, and argument for the 

proposition that residual doubt as to the defendant's 

guilt lingers. 

The evidence and argument represent a 

continuation of the attack on the credibility of David 

Nordstrom that was exhaustively and skillfully pursued at 

trial. 

The clear defense position has been that David 

Nordstrom lied, and that he was a shooter at both 

locations. 
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The State's position has been that David 

Nordstrom was the driver at the Moon, and that the 

Firefighters' Hall murders were committed by Scott 

Nordstrom and the defendant while David Nordstrom was at 

home on electronic monitoring. 

No evidence suggested that more than two 

persons were involved at the Fire Hall. 

Faced with this clear alternative, the jury 

found unanimously, and beyond a reasonable doubt, that 

Robert Jones was guilty of all counts. 

While David Nordstrom was central to the 

State's case, he did not comprise the State's entire case, 

and the core of his testimony was corroborated at least 

circumstantially by other witnesses and items of evidence. 

The eye witness at the Moon, the defendant's 

friendship with Scott Nordstrom, the physical description 

give• by the Moon witnesses, defendant's display of 

approximately two hundred dollars in twenty dollar bills 

within a week of the Firefighters' Hall robbery, 

defendant's comments to Lana Irwin concerning the details 

of the Firefighters' Hall murders, the inculpatory 

statements made to David Evans and the electronic 

monitoring of David Nordstrom's whereabouts• are but a few 

examples illustrating this point. 

While the defense vigorously contested each 
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element of the State's proof, the fact remaiT•s that David 

Nordstrom was thoroughly impeached by h•.s prior felony 

convictions, past examples of dishonest con4uct, dishonest 

statements, and the benefits he received by testifying. 

The jury chose, nonetheless, to rely on the 

core of his testimony and the attendant corroboration. 

Under the circumstances, the•r reliance was 

justifiable. 

The statements of Edward Santa Cruz were known 

to defense counsel prior to trial and were not used to 

impeach David Nordstrom at trial. 

This was due in all likelihood to their total 

lack of credibility given their internal inconsistencies 

when considered as a whole, the context in which they were 

given, and the character of Mr. Santa Cruz. 

Offering these statements now to impeach David 

Nordstrom do nothing to undermine the validity of David 

Nordstrom's testimony. 

The issue of guilty has been determined beyond 

a reasonable doubt. No higher level of proof is required. 

While it may be possible that in some cases 

Where the State's proof is entirely based on one witness 

of questionable veracity, residual doubt may constitute 

mitigation. 

On the facts of this case the totality of the 
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evidence offered by the defendant as to "residual doubt" 

does not constitute mitigation, because it does not to any 

reasonable degree call into question the validity of the 

verdict. 

This non-statutory mitigating circumstance is 

not proven. 

In addition to those non-statutory mitigating 

factors proffered by the defendant, the Court has 

conducted an independent review of the evidence, including 

but not limited to the trial record and the presentence 

reports to see if any additional statutory or non- 

statutory mitigating circumstance exists. 

The Court makes the following findings: 

9. Mental Health Issues. The Court has carefully 

considered the report and testimony of Dr. Jill Teresa 

Caffrey, especially findings that the defendant suffers 

from antisocial personality disorder, has a history of 

drug use, and a somewhat low IQ. 

Dr. Caffrey noted an overall intellectual 

functioning in the "low average" range compared to the 

general population and "performed in the average range on 

tests designed to measure learning and memory." 

She also noted that defendant performed 

"extremely well" on "a conceptually difficult sorting task 

requiring novel problem solving, trial and error learning, 
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mental flexibility, at focused attention." 

As previously noted, Dr. Caffrey found that 

defendant suffered from an antisocial personality disorder 

exhibited by his inability to live successfully in accord 

with society's rules. 

Concerning defendant's substance use history, 

Dr. Caffrey, based her findings entirely upon the 

defendant's own statements, found that he began drug use 

as a child, that amphetamines are his drug of choice, and 

that his drug use has continued to the present. There is 

no evidence of defendant's use of drugs at or near the 

time of these murders. 

In fact, Dr. Caffrey quotes the defendant as 

candidly reporting to her that he committed crimes both 

when he was and when he was not under the influence of 

drugs. 

Counsel has presented and the Court has found 

no evidence of any causal connection between any of these 

problems and the commission of the offenses in this case. 

This non-statutory mitigating circumstance is 

not proven. 

The State has proven beyond a reasonable doubt 

the aggravating factors as set forth in A.R.S. 13-703 (F) 

(I) (2) (5) (7) and (8). The defendant has proven by a 

preponderance of the evidence non-statutory mitigating 
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factors referenced above, numbers 4 and 7. 

The court has considered all mitigating 

factors referenced above, both individually and 

collectively, whether statutory, non-statutory, or a 

combination thereof, as to each count for which the 

defendant stands convicted, to determine whether, 

considered individually or as a whole, there is sufficient 

mitigation to call for leniency as to any o]• all counts. 

The Court has weighed, both ind•vidually and 

collectively, all mitigating circumstances found by a 

preponderance of the evidence against the five aggravating 

circumstances applicable to each count. 

Whether individually or collectively weighed, 

the mitigating circumstances, when weighed against the 

five aggravating circumstances found as to each count, are 

insufficient to call for leniency. 

The finding made pursuant to A.R.S. 13-703 (F) 

(i) or (8) as to all counts is sufficient in itself to 

greatly outweigh the totality of mitigation shown. 

Upon due consideration of the facts, the law, 

and the circumstances relevant here, the Co•]rt finds the 

following sentences to be appropriate on the capital 

count s 

It is ordered therefore, that as to: 

Count i: For the murder of Thomas Hardman, 
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that the defendant, Robert Jones, be put to death; 

Count 2: For the murder of Clarence Odell, 

that the defendant, Robert Jones, be put to death; 

Count 8: For the murder of Maribeth Munn, 

that the defendant, Robert Jones, be put to death; 

Count 9: For the murder of Carol Lynn Noel, 

that the defendant, Robert Jones, be put to death; 

Count I0: For the murder of Arthur Bell, that 

the defendant, Robert Jones, be put to death; 

Count II: For the murder of Judy Bell, that 

the defendant, Robert Jones, be put to death. 

It is ordered the sentences imposed herein are 

consecutive, one to the other, in the above-]_isted order, 

and date from December 7, 1998. These sentences are to be 

carried out in the manner prescribed by law. 

As to the non-capital counts, based on the 

jury's verdict, it is the judgment of the Court that the 

defendant, Robert Jones, is, as to: 

Count 3: Guilty of attempted first-degree 

murder as to Steve Vetter, a Class 2 dangerous, non- 

repetitive felony violation of A.R.S. 13-1001, 13-1105 and 

13-604 (B} and (I) and 13-604.02 (A), committed on May 

30th, 1996. 

Count 4: Guilty of armed robbery as to Steve 

Vetter, a Class 2 dangerous, non-repetitive felony 
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violation of A.R.S. 13-1902, 13-1904 and 13-604, committed 

on May 30th, 1996. 

Count 5: Guilty of armed robbery as to Mark 

Naiman, a Class 2 dangerous, non-repetitive felony 

violation of A.R.S. 13-1902, 13-1904 and 13-604, committed 

on May 30th, 1996. 

Count 6: Guilty of armed robbery as to Noel 

Engles, a Class 2 dangerous, non-repetitive felony 

violation of A.R.S. 13-1902, 13-1904 and 13-604, committed 

on May 30th, 1996. 

Count 7: Guilty of burglary in the first- 

degree as to the •irefighters' Union Hall, a Class 3 

dangerous, non-repetitive felony violation of A.R.S. 13- 

1902, 13-1904, 13-604, committed on June 13r 1996. 

Count 12: Guilty of burglary in the first- 

degree as to the Moon Smoke Shop, a Class 3 dangerous, 

non-repetitive felony violation of A.R.S. 13-1902, 13- 

1904, 13-604, committed on May 30th, 1996. 

Count 13: Guilty of aggravated assault, 

deadly weapon/dangerous instrument, as to Steve Vetter, a 

Class 3 dangerous, non-repetitive felony violation of 

A.R.S. 13-1204 (A) (2) and (B), and 13-604, committed on 

May 30th, 1996. 

Count 14: Guilty of aggravated assault, 

deadly weapon/dangerous instrument, as to Mark Naiman, a 
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Class 3 dangerous, non-repetitive felony violation of 

A.R.S. 13-1204 (A) (2) and (B), and 13-604, committed on 

May 30th, 1996. 

Count 15: Guilty of aggravated assault, 

deadly weapon/dangerous instrument, as to Noel Engles, a 

Class 3 dangerous, non-repetitive felony violation of 

A.R.S. 13-1204 (A) (2) and (B), and 13-604, committed on 

May 30th, 1996. 

The Court finds as aggravating factors the 

same factors referred to on the capital counts as well as 

the defendant's three prior felony convictions. 

The Court has also considered all information 

contained in the presentence report, the victim impact 

information, and all evidence, arguments and statements 

made during the mitigation presentation. 

Based on the above, the Court f•nds the 

following sentences to be appropriate on the non-capital 

counts: 

As to Count 3, attempted first-degree murder, 

it is the judgment and sentence of the Court that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of 15 years 

with consecutive community supervision of 26 months. 

This sentence is to be served concurrently 

with the sentence imposed herein on Counts 4 and 13, but 
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consecutively to all other counts; 

As to Count 4, armed robbery, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of 15 years 

with consecutive community supervision of 26 months. 

This sentence is to be served concurrently 

with the sentence imposed herein on Counts 3 and 13, but 

consecutively to the sentence imposed herein on all other 

counts; 

As to Count 5, armed robbery, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of 15 years 

with consecutive community supervision of 26 months. 

This sentence is to be served concurrently 

with the sentence imposed herein on Count 14, but 

consecutively to the sentence imposed herein on all of the 

counts; 

As to Count 6, armed robbery, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of 15 years 

with consecutive community supervision of 26 months. 

This sentence is to be served concurrently 

with the sentence imposed herein on Count 15, but 

consecutively to the sentence imposed herein on all other 

counts; 
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As to Count 7, burglary in the flrst-degre•, 
that the defendant be incarcerated in the Arizona 

Department of Corrections for the aggravated term of 15 

years with consecutive community supervision of 26 months. 

This sentence is to be served consecutively to 

the sentence imposed herein on all other counts; 

As to Count 12, burglary in the first-degree, 

that the defendant be incarcerated in the Arizona 

Department of Corrections for the aggravated term of 15 

years with consecutive community supervision of 26 months. 

This sentence is to be served consecutively to 

the sentence imposed herein on all other counts; 

As to Count 13, aggravated assault, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of i0 years. 

This sentence is to be served concurrently 

with the sentence imposed herein on Counts 3 and 4, but 

consecutively to the sentences imposed on all other 

counts; 

As to Count 14, aggravated assault, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of i0 years 

with consecutive community supervision of 17 months. 

This sentence is to be served concurrently 

with the sentence imposed here in on Count 5, but 
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consecutively to the sentences imposed on all other 

counts; 

As to Count 15, aggravated assault, that the 

defendant be incarcerated in the Arizona Department of 

Corrections for the partially aggravated term of i0 years 

with consecutive community supervision of 17 months. 

This sentence is to be served concurrently 

with the sentence imposed on Count 6, but consecutively to 

the sentences imposed on all other counts. 

It is ordered that the defendant pay 

restitution to Victim 5 in the amount of $i0,000 and to 

Victim 12 in the amount of $38,809.45. 

It is ordered that the defen4an• receive 

credit for 507 days of presentence incarceration. 

The defendant having received a capital 

sentence, it is ordered that an appeal will be 

automatically entered and filed with the Ar.•zona Supreme 

Court. 

It is ordered that S. Jonathan Young, Esq., be 

appointed to represent the defendant on direct appeal. 

It is ordered authorizing the Sheriff of Pima 

County to deliver the defendant to the custody of the 

Arizona Department of Corrections, and authorizing the 

Department of Corrections to carry out the term of 

imprisonment set forth herein. 
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It is ordered that the clerk of the court 

shall remit to the Department of Corrections a copy of 

this order together with all presentence reports, 

probation violation reports, medical and psychological 

reports relating to the defendant and involving this case. 

Let the record reflect that the defendant's 

thumbprint will be permanently affixed to this sentencing 

order in open court. That concludes the sentencing. Of 

course, there is nothing that can be done to bring back 

the victims of this offense. 

I hope that in this final sentencing matter 

that all the members of the victims' families will be able 

to find some closure. 

The Court will be in recess. 
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CERTIFICATE 

STATE OF ARIZONA 

COUNTY OF PIMA 
ss. 

I, TONI HENSON, do hereby certify that as 

Official CourtReporter in the Superior Court of Pima 

County, Arizona, I was present at the proceedings of the 

foregoing entitled 
case; 

that while there I took down in 

shorthand all the oral testimony adduced and/or 

proceedings had; that I have transcribed such shorthand 

into typing, and that the foregoing typewritten matter 

contains a full, true and correct transcript of my 

shorthand notes so taken by me as aforesaid. 

TONI HENSON 
Official Court Reporter 

/, I C ,• 
Dated: 
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SUPERIOR COURT OF ARIZONA 

PIMA COUNTY 
JamesN. Corbett 

TUCSON, AZ 

26 
Div 

December 7, 1998 Hon. Edgar B. Acufia R.L. Cox 
Date Judge Deputy 

NO. CR-60709 

STATE OF ARIZONA Mark Diebolt 

VS 

ROBERT (NMN) JONES, 
aka Robert Glen Jones 

Eric Larsen 

ENTENCE OF IMPRISONMENT 

The State is represented by the above named Deputy County Attorney; the Defendant is present with 

counsel named above. 

COURT REPORTER: Mary Jo Bair 

The Defendant is advised of the charge, the determination of guilt and is given the opportunity to speak. 

Pursuant to A.R.S. Section 13-607, the Court finds as follows: 

JURY VERDICT The determination of guilt was based upon a verdict of guilty after a jury trial. 

Having found no legal cause to delay rendition of judgment and pronouncement of sentence, the Court 

enters the following judgment and sentence: 

IT IS TIlE JUDGMENT of the Court that the Defendant is guilty of the following crime, that upon due 

consideration of all the facts, law and circttmstances relevant here, the court finds that suspension of sentence 

and a term of probation are not appropriate and that a sentence of imprisonment with the Department of 

Corrections is appropriate. 
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26 December 7, 1998. Hon. Edgar B. Acufia R.L. Cox 
D_iv_• Date Judge Deputy 

NO. CR-60709 

STATE VS. ROBERT (NMN) JONES, aka Robert Glen Jones 

AS PUNISHMENT, IT IS ORDERED that the Defendant is sentenced to a term of imprisonment and 

is committed to the Arizona Department of Corrections as follows: 

OFFENSE: 

FELONY CLASS: 

.IN VIOLATION OF A.R.S. SECTIONS: 

DATE OF OFFENSE: 

ENTENCE: 

TERM IMPOSED: 

REPETITIVE PER A.R.S. 13-604 OR 13-604,01: 

Count One, Promoting Prison Contraband 

FIVE (5), NONDANGEROUS, REPETITIVE 

PURSUANT TO A.R.S. 13=604 

13-2505(A)(3) and (C); 13-604(C) 
March 3, 1998 

Five (5) Years, with consecutive community supervision of 

one day for every seven days of the prison sentence 

imposed. 
PRESUMPTIVE 

The Court finds that the defendant was previously 
convicted of: Burglary in the Second Degree and Theft in 

Maricopa County Superior Court Cause Number 

CR-9101078 on January 28, 1991; and Attempted Burglary 
in Maricopa County Superior Court Cause Number 

CR-8802936 on September 14, 1988. 

This sentence is to date from December 7, 1998. The Defendant is to be given credit for 238 days served prior 

to sentencing. 

IT IS ORDERED authorizing the Sheriff of Pima County to deliver the Defendant to the custody of the 

rizona Department of Corrections and authorizing the Department of Corrections to carry out the term of 

imprisonment set forth herein. 
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2__•_6 December 7. 1998 Hon. Edga• B. Acufia R.L. Cox 
•iv-7' Date Judge Deputy 

NO. CR-60709 

STATE VS. ROBERT (NMN) JONES, aka Robert Glen Jones 

IT IS ORDERED that the Clerk of the Court shall remit to the Department of Corrections a copy of this 

order together wi.th all pre-sentencing reports, probation violation, reports, medical and psychological reports 

relating to the Defendant and involving this cause. 

Let the record reflect that the Defendant's. fingerprint is permanently affixed to the signature page of this 

sentencing order in open C0•rt. 

The Defendant is advised concerning fights of appeal and written notice •f those rights is provided. 

FILED IN COURT: Order of Confinement, Pre-Sentence Report, Rights of Appeal. 

cc: Hon. Edgar B. Acufia 
Criminal Calendaring 
County Attorney Mark Diebolt (2 copies) 
Eric Larsen, Esq.•" 
Adult Probation (1. certified + 2 copies) 
Clerk of Court -Coliections (SSN 463-59-4465; DOC) 

lerk of Court Appeals 
efiff (3 certified) 

DOC (1 certified) 
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Tucson Weekly, August 17, 2009 article titled Compromised Conviction? 
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Tucson Weekly 

Compromised Conviction? 
Death-rowinmate Scott Nordstrom maintains he's innocent and plans an appeal 

click enlarge 

Scott Nordstrom has been eagerlywaiting for his day in court. However, that daywill not 

come this month. 

Nordstrom, 41, arrived in Pima County Superior Court last week looking more like a lawyer 
than an 11 -year resident of Arizona's death row. Nordstrom was one of t•NO defendants 
convicted and sentenced to death for the brutal 1996 slayings of six people at the Moon 
Smoke Shop and Firefighters Union Hall. His case returned to Superior Court for 
resentencing after a 2002 U.S. Supreme Court ruling required juries, not judges, to impose 
death sentences. 

Long before the jurywas seated, Nordstrom suspected he was 
going back to death row. 

"It's a foregone conclusion," he said Friday morning, Aug. 21, during an interview at the 
Pima CounWJail. (Resentencing proceedings were still underway as of the Tucson Weekly's David Nordstrom, he 

press deadline.) appeared during the 1997 

Since the day he was arrested, Nordstrom has proclaimed his innocence. Back then, he said 
he trusted the system to do the right thing and determine that his main accuser--his younger brother, David--was 
the real killer. Now, Nordstrom said, he is convinced that newly discovered evidence will prove his innocence. 

'qhe way that can really prove it to you is this right here," Nordstrom said, patting a stack of papers that's the basis 
for his upcoming appeal. 

In exchange for testimony against his brother and co-defendant Robert Jones, David Nordstrom claimed that he was 

the getaway driver in the May 30, ]996, Moon Smoke Shop robbery in which Thomas Hardman and Clarence O'Dell 
were slain, but that he wasn't involved in the June 13, 1996, Firefighters Union Hall robbery in which Maribeth Munn, 
Carol Lynn Noel, Arthur 'qaco" Bell and Judy Bell were slain. 

Nordstrom's claims of innocence include allegations that his brother's so-called "air-tight" alibi was anything but; 
that David Nordstrom was cour[ed by prosecutors--including being let out of jail for a steak dinner and a visit with 
his then-girlfriend; that Scott Nordstrom's alibis weren't investigated adequately by his attorneys; and that 
prosecutors knew David Nordstrom lied. 

Prosecutors declined to be interviewed, but they, as well as Judge Richard Nichols, have noted that Nordstrom's 
convictions haven't been overturned, and the only matter before them right now is the sentence. 

"Once he was found guilty, the remaining question is the degree of his participation, not whether he participated," 
senior prosecutor Rick Unklesbay has said. 

Nordstrom's current attorney, David Alan Darby, also declined to be interviewed. But defense investigator Chuck 
Laroue, who was an ardent death-penalty supporter when he worked in the Pima County Attorney's Office, said Scott 
Nordstrom is telling the truth. 

"Every time hear somebody say, Tm innocent,' said, 'Yeah, right,'" Laroue said. "But as started investigating this 

case, very quickly saw that there were serious problems with the way this case was handled, from the police to the 
prosecutors. am shocked and amazed to know that my former colleagues were engaging in this disgusting 
behavior, hiding critical evidence, basically cheating. Never in my career have been so firmly convinced that an 

innocent man is being railroaded." 

When Nordstrom was convicted, Pima County had the highest per-capita rate of sending defendants to death row in 
the nation. Prosecutors were given carte blanche in capital cases. 

www Jucsonweel• y.corn/tucs on/cornpromi sed-cor•iction/Content?oid= 1305994 1/3 
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"An unlimited budget--anything theywanted," Laroue said. 

Meanwhile, court-appointed defense attorneys were limited in what they could spend. Nordstrom said he was often 
told that there were no resources to investigate his innocence claims. 

Pima County prosecutors also had, in the words of former Arizona Supreme Court Chief Justice Stanley Feldman, a 
"win-at-all-costs" attitude when it came to high-profile cases. In those days, many of the county's murder cases 

were prosecuted by Kenneth Peasleyand David White. Peasley was disbarred in 2004 after the Arizona Supreme 
Court found that he solicited perjured testimonyfrom a police officer in the 1992 El Grande Market triple slaying. 

White, who died in 2003, was blamed posthumously for withholding hundreds of pages of documents that could 
have helped the defense for a Tucson woman, Carolyn Peak, who was charged with killing her husband. When the 
documents were found, Pima County Attorney Barbara LaWall dropped Peak's murder charge. 

Nordstrom, a high school dropout who has accumulated ajailhouse education in law, said White committed similar 
misconduct in his case. With Scott Nordstrom's conviction so heavily depe ride nt on David Nordstrom's testimony, 
White admitted to jurors that the star witness was a liar--except when he was on the stand. David Nordstrom's alibi 
was that he was on probation at the time and under electronic monitoring, which White said was infallible. 

Donna Boykin, whose mother-in-law was slain at the Union Hall, gave a sworn statement this month saying she told 
White before the trial that electronic monitoring could be beaten based on her own experiences. Boykin turned over 
records to show she was "out of pocket," or not at home when she was supposed to be, and the monitor failed to 
detect her slips. 

"In June 1997, initiated contact with the Pima County Attorney's Office because heard the prosecution was basing 
its case against the alleged defendants'on what (prosecutors) claimed to be solid evidence that their key testifying 
witness could not have been involved in the Union Hall slayings," Boykin said in her sworn statement. 

"1 knew the electronic monitoring was not accurate," she said, "and that had inforr•ation to prove it." 

Boykin, who was angry that David Nordstrom received such sweet plea deal, spoke to White's investigator, Steve 
Merrick. Merrick's reports weren't discovered by Nordstrom's defense team until LaWall initiated an "open-file" 
system that allowed defense attorneys to examine prosecutors' files in wake of the Peak case. 

David Nordstrom got a four-year sentence and reportedly lives in Sacramento, Calif. 

Their mother, Cynthia Wasserburger, said David has threatened her over the years, because she remains steadfastly 
in Scott's corner. 

"1 will never say Scott is orwas a saint," she said. "He's done bad. He's been bad But there's no way--and believe 
that the evidence is there to prove it--that he did what they're saying he did." 

Scott Nordstrom said he is confident he will be able to prove his innocence. 

The U.S. Supreme Court recently granted an evidentiary trial for Troy Davis of Georgia, who maintained his 
innocence in the 1989 slaying of a police officer. Justice John Paul Stevens said the risk of executing a potentially 
innocent man "provides adequate justification" for a new hearing. 

"If the justice system's purpose is justice," Scott Nordstrom said, '•ve will prevail." 

Currents ardllv•s 

Fa cebook Re•ont-n•ldations 
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Exhibit 21 

Investigative Report Supplement of Steve Merrick, June 6, 1997 
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Reques'ted DoournerCs 
for Rule 32 June 14. 2002 

PIMA COUNTY ATTORNEY'S OFFICE 

INVESTIGATIVE REPORT 
Supplement 

CRIME CR# DEFENDANT(S) 

Murder #55947 David Nordstrom 
Scott Nordstrom 

AGENCY CASE # 

PCAO TPD #9605300531 
#9606130784 

DATE 

06/16/97 

INVESTIGATOR 

Steve A. Merrick 
1338• 

WITNESS: Donna Munn 
Home Address: 

Home 

Work 

On 06/06/97 at 1600 hours I interviewed subject Donna Munn at 
her ,lace of em where Mrs. Munn is 

Mrs. Munn had contacted 
the Pima County Attorney's Office on 06/05/97 regarding information 
she wanted to share about the house arrest program. Mrs. Munn 
advised that she was placed on house arrest by the Pima County 
Adult Probation Department, IPS, on 05/07/97 after a criminal 
conviction in Pima County. Mrs. Munn's house arrest • •• Mrs. Munn was required to wear a 
electronic monitoring device, an ankle bracelet, which 
electronically monitored when she was present at her residence. 

Mrs. Munn claimed that during the time period that she was on 
house arrest she often left her home earlier, or arrived home 
later, than was allowed by her IPS schedule, but she was never 
contacted or questioned by her probation officer, or anyone 
connected with the Pima County Adult Probation Department about 
these apparent deviations from her schedule. Mrs. Munn was asked 
to check her work schedule and if possible to provide dates and 
times when she had to go to work early or stayed late. 

Mrs. Munn said that the monitoring equipment was set up on 
her home telephone, and the equipment included a "box" which had 
a red light. Mrs. Munn said that although the monitoring equipment 
and it's function was never fully explained to her, she noted that 
the red light on the monitoring box seemed to be activated whenever 
she was in her residence, so she assumed the monitoring box was picking up the signal from her ankle bracelet when she returned 
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home, activating the red light. 

Mrs. Munn said she was told 

le monitoring 
box would often come on five to ten minutes before Mrs. Munn 
arrived home, and sometimes Mrs. Munn noticed that after arriving 
home from work at approximately 2200 hours the red light would not 
come on until 2300 to 2330 hours. Mrs. Munn said she contacted 
the probation department once to inquire about the red light coming 
on before she arrived home from work, and was told that possibly 
it had something to do with her travel time, which Mrs. Munn did 
not fully understand. 

Mrs. Munn also showed me a copy of her IPS weekly schedule, 
dated 05/23/97, which Mrs. Munn filled out, and which indicated the 
days and times that Mrs. Munn would be away from her residence. 
Mrs. Munn pointed out that she had written her work schedule down 
as 1300 to 2130 hours. Although she had been told by her probation 
officer to include travel time on this schedule she had not 
included travel time. Therefore Mrs. Munn would actually leave her 
residence at 1215 to 1230 (not 1300 hours), and would not arrive 
home until 2200 to 2215 hours (not 2130 hours). 

In addition to the deviation from the schedule due to travel 
time, Mrs. Munn said she had to work late on several occasions, 
getting off work at approximately 2215 hours. When travel time is 
added Mrs. Munn would have not gotten home until 2245 to 2300 
hours, which was up to an hour and a half later than her scheduled 
time of 2130 hours. Mrs. Munn said she was instructed to page her 
probation officer whenever she had to deviate from her schedule, 
such as working late. The first time she had to work late Mrs. 
Munn said she tried to contact her probation officer by paging him, 
but he did not return her pages, so after that she never bothered 
to try and contact her probation officer if she had to work late. 
Despite these apparent deviations from the IPS weekly schedule Mrs. 
Munn claimed that she was never contacted or questioned by her 
probation officer or the probation monitoring personnel. 

Mrs. Munn said the only time the probation monitoring 
personnel made any contact was a telephone call they placed to her 
residence on 06/.05/97. Mrs. Munn said that she was having cable 
T.V. installed on that day and the cable installer accidentally 
unplugged the home arrest monitoring equipment hooked up to her 
telephone. Mrs. Munn was at work and the only person home was • • Mrs. Munn said she was never 
contacted at work, but apparently the probation monitoring 
personnel placed a telephone call to the residence and spoke to 
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•advising him that the monitoring equipment had been turned 
off for eleven minutes (1441 to 1452 hours). •explained to 
the probation monitoring personnel what had occurred, and 
apparently no further follow-up was conducted. 

On 06/11/97 at 1630 hours [ met with Mrs. Munn at..• 
which time she provided me with copies of her 

weekly schedules; a copy of her "Electronically Monitored House 
Arrest Contract"; a computer print-out of her work schedule• •from 04/28/97 to 06/06/97; and handwritten notes she had 
made on her work schedule, her community service schedule, and 
other activities during her house arrest period. 

On 06/12/97 at 1330 hours I met with Mrs. Munn's probation 
officer, Jeff Knox, at his office (1931 W. Grant Rd, suite #310, 
W#623-4809). Officer Knox provided me with copies of Mrs. Munn's 
"IPS Weekly Schedule" and the "Electronically Monitored House 
Arrest Program Probationer Schedule", as well as a print out of all 
curfew violations for Mrs. Munn during the time she was on house 
arrest. 

Officer Knox explained that the probation department has a 
separate electronic monitoring team that handles setting up the 
monitoring equipment in a probationer's home, and then provides the 
monitoring services. Officer Knox stated that he has the 
probationer submit a IPS Weekly Schedule, which in this case was 
filled out by Mrs. Munn. Then utilizing the times provided on that 
schedule Officer Knox completes a Electronically Monitored House 
Arrest Program Probationer Schedule which he then sends to the 
monitoring team. If it is brought to Officer Knox's attention that 
there needs to be a change to the schedule, such as a doctor's 
appointment or overtime at work, then Officer Knox would either 
telephone the monitoring team with the changes, or fax a revised 
schedule to them. Officer Knox noted that although Mrs. Munn had 
not included travel time on her schedule he had added travel time 
to the schedule which he made up and sent to the monitoring team. 

When the monitoring equipment alerts the monitoring team of 
a curfew violation the monitoring team can elect to contact the 
probationer themselves by telephone or in person, or they can 
contact the assigned probation officer or surveillance officer. 
Officer Knox acknowledged that Mrs. Munn was never contacted by him 
or the monitoring personnel about any curfew violations, even 
though one curfew violation on 05/21/97 showed that Mrs. Munn had 
left her residence without authorization for almost one hour. 
Officer Knox advised that on that date Mrs. Munn was suppose to be 
home at 1600 hours and the print-out on curfew violations showed 
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that she left her residence at 1605 hours, returning at 1703 hours. 
Officer Knox said he was not contacted immediately by the 
monitoring personnel about this violation, for unknown reasons, and 
instead he was sent a hard copy notification of the violation the 
next day. Officer Knox advised that he never spoke to Mrs. Munn 
about this violation. 

The other curfew violations noted for Mrs. Munn were for 
05/27/97 when she left her residence fifteen minutes early, and for 
05/17/97 which showed a curfew violation for leaving her residence 
during a time period that according to the schedule which Officer 
Knox had submitted for that week, she was allowed to be away from 
the residence (schedule showed she would be away from her residence 
from 1430 to 2250 hours and the alarm was at 2005 hours). 

Upon examining the schedules and the material provided by Mrs. 
Munn it was noted that with few exceptions the schedules Officer 
Knox had provided to the monitoring team matched Mrs. Munn's 
work/community service/ and other activities schedules. There were 

a few discrepancies which are as follows: 

Officer Knox could not find the schedule he had prepared for 
the week of 05/04/97 through 05/10/97. The alarm status report 
shows an enter alarm for 05/07/97 at 1611 hours. The IPS weekly 
schedule that Mrs. Munn provided for that week showed • 
•from ll0Oto 1200 hours. Going by that schedule she 
should have been home shortly after 1200 hours, so it is unknown 
why there would be an enter alarm for 1611 hours. 

Mrs. Munn had unexplained curfew alarms on 05/17/97. 
According to the schedule that Officer Knox filled out he showed 
that Mrs. Munn would be away from her residence at work from 1430 
to 2250 hours. On the IPS weekly schedule filled out by Mrs. Munn, 
she noted for 05/17/97 that she would be working from 0930 to 1730 
hours, and then •from 1730 to 1930 hours. 

On 05/21/97 Mrs. Munn put down on her schedule that she 
would be workinc :ommunit s from ii00 to 1300 hours, then 

at 1500 hours,,• 
at 1400 hours. Officer Knox 

included all of this in his schedule by showing her at community 
service from 1030 to 1600 hours. Mrs. Munn said she did not go to 

and according to the handwritten schedule 
that she provided to me for her community service work hours she 
did not work any community service on 05/21/97. 
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On 06/04/97 Mrs. Munn put down on her schedule that she was 
going to •at 1300 hours to which Officer Knox 
included in his schedule by showing communit, service from 
0930 to 1500 hours. Mrs. Munn said she did not go 
that day, but there were no curfew alarm violations for that day, 
and apparently no one questioned Mrs. Munn about her whereabouts. 
Therefore if Mrs. Munn did not go to as scheduled she 
had three hours that she was unaccounte• or. 

Mrs. Munn wrote on her schedule, which was then also placed 
on the schedule that Officer Knox prepared, that she worked 
community service hours several days during each week. However, 
upon comparing the hours on these schedules to the dates and hours 
provided to me by Mrs. Munn on 06/11/97, when she prepared 
handwritten notes on her work and community service hours, it was 
noted there were several discrepancies in which Mrs. Munn now 

claims to have not done any community service hours on a particular 
date, or is now claiming that she worked different hours than what 
was shown on her IPS weekly schedule and the schedule that Officer 
Knox submitted to the monitoring team. It is uncertain how 
accurate these community service hours are at this time because I 

am going strictly by the hours shown on the IPS and Monitoring 
schedules and those hours provided to me by Mrs. Munn in her 
handwritten notes. 

Pima County uses the same company, BI, for the equipment and 
computer software, as does Arizona DOC. I had previously spoken 
to Leo Henke, the Tucson supervisor for their house arrest program 
and he had shown me the equipment utilized and how the equipment 
works. The receiver/transmitter box which is hooked up to the 
parolee/probationer's telephone has a battery back-up which can 

store up to 99 messages if the power and/or phone service is 
interrupted. The receiver/transmitter box has three lights on the 
front panel: a green light, which is the power light; a red light 
which is labeled telephone and which flashes red whenever the main 
computer is calling the transmitter in the parolee's/probationer's 
home to check on its working condition and/or location; and a 

yellow light which is labeled range and which come on and stays on 

whenever the parolee's/probationer's transmitter (the ankle 
bracelet) comes within the 150 foot range of the transmitter hooked 
up to the parolee's/probationer's telephone. The red light that 
Mrs. Munn referred to was coming on whenever the main computer was 
randomly calling the receiver/transmitter in Mrs. Munn's home 
checking to make sure the equipment was still at the correct 
location and working properly. 

The transmitter, ankle bracelet, that the parolee/probationer 
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wears is attached with a heavy rubber strap which has an wire 
running through it, so if the strap is cut the electrical circuit 
is broken and the bracelet transmits an alarm to the main computer. 
The bracelet transmitter uses a variable frequency to defeat any 
attempt to copy the transmitter's frequency and mask the signal 
from the bracelet transmitter. If the bracelet transmitter 
malfunctions or if the transmitter's battery goes dead then a 
"leave violation" signal is sent to the main computer, the parole. 
officer is alerted to a violation, and the parole officer then 
makes contact with the parolee. 

Mr. Henke explained that the parole officer will follow-up on 
all alarm/violations alerts that the computer receives, and will 
also approve and monitor any changes in the parolee's schedule, 
such as overtime at work, doctor appointment's, etc. The parole 
officer will also figure travel time into the parolee's schedule 
and then add an extra fifteen minutes to cut down on the number of 
violations when the parolee is only a couple of minutes early upon 
leaving the residence or a couple of minutes late in returning. 
The parolee is not told that this extra fifteen minutes is added 
to the calculated travel time. 

The parolee.is required to make prior notification of any 
requested changes in their schedules and emergency deviations from 
the schedule, such as taking a child to the emergency room, will 
be followed-up by the parole officer to verify the emergency and 
whereabouts of parolee during that time period. Mr. Henke advised 
that parole officers continually check with employers to verify the 
parolee's working hours, and attendance at work. Mr. •enke said 
that approved activities which allow a parolee to leave his or her 
residence are: employment, counseling, visits to parole officer, 
medical services, attendance at church, and "family time". 

Family time, pre-approved activities with family m•mbers, is 
given to a parolee who has been on the program for some time and 
has adhered to the program's rules. Although family time is still 
an approved activity for the DOC house arrest program, Mr. •enke, 
has chosen to not allow parolees which his office manages to have 
family time. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

Robert Glen Jones, Jr., 
No. CV-03-478-TUC-DCB 

Petitioner-Appellant, 
Death-Penalty Case 

V. 
Order 

Charles Ryan, et al., 

Respondents-Appellees. 

The Court being duly advised in the premises, it is hereby ordered that 

Petitioner's Motion for Leave to File the Motion for Relief from Judgment in 

Excess of the Page Limit is Granted. The Court orders Petitioner's 44-page 

Motion for Relief from Judgment filed. 

Judge David C. Bury 
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THOMAS C. HORNE 
ATTORNEY GENERAL 
(FIRM STATE BAR NO. 14000) 

LACEY STOVER GARD 
ASSISTANT ATTORNEY GENERAL 
CAPITAL LITIGATION SECTION 
400 WEST CONGRESS, BLDG. S-315 
TUCSON, ARIZONA 85701-13677 
TELEPHONE: (520) 628-6520 
LACEY.GARD@AZAG.GOV 
CADocket@azag.gov 
(STATE BAR NUMBER 022714) 

ATTORNEYSFORRESPONDENTS 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Robert Glen Jones, Jr., CV 03-0478-TUC-DCB 
Petitioner, 

RESPONSE TO MOTION FOR 
-vs- RELIEF FROM JUDGMENT 

Charles L. Ryan, et al., 
Respondents. 

Pursuant to this Court's Order of August 21, 2013 (Dkt. # 105), Respondents 
hereby respond to Petitioner Robert Glen Jones' Motion for Relief from Judgment 
filed pursuant to Federal Rules of Civil Procedure 60(b)(3) and (b)(6). (Dkt. # 

104.) As discussed in the following Memorandum of Points and Authorities, 
Jones' motion constitutes a second or successive habeas petition, which this Court 

should dismiss for lack of jurisdiction. Alternatively, this Court should deny Jones' 

request, based on Martinez v. Ryan, 132 S.Ct. 1309 (2012), to set aside the 

judgment under Rule 60(b)(6) because Jones has 1) failed to show extraordinary 
circumstances and 2) failed to state a substantial ineffective-assistance-of-trial- 

counsel claim. This Court should likewise deny Jones' motion to set aside the 

judgment under Rule 60(b)(3), because Jones' time limit for filing such a motion 

has expired, and because Jones has not shown that Respondents suppressed 
material exculpatory evidence during the habeas proceeding. 
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DATED this 30th day of August, 2013. 

Respectfully submitted, 

Thomas C. Home 
Attorney General 

Jeffrey A. Zick 
Chief Counsel 

s/Lacey Stover Gard 
Assistant Attorney General 

Attorneys for Respondents 

MEMORANDUM OF POINTS AND AUTHORITIES 

In the summer of 1996, Petitioner Robert Glen Jones, Jr., murdered six 

people while robbing two Tucson businesses: the Moon Smoke Shop ("Smoke 
Shop") and the Firefighters' Union Hall ("Union Hall"). State v. clones, 4 P.3d 345, 

352-53, ¶¶ 1-11 (Ariz. 2000) ("Jones f'). In the 17 years since his crimes, Jones' 

convictions and sentences have been upheld--and his numerous claims for relief 

rejected--by the Arizona superior and supreme courts, this Court, the United States 

Court of Appeals for the Ninth Circuit, and the United States Supreme Court. 

On June 26, 2013, following the Supreme Court's denial of Jones' certiorari 

petition challenging the Ninth Circuit's rejection of his federal habeas claims, the 

Ninth Circuit issued its mandate, marking the conclusion of Jones' habeas 

proceeding. See Ryan v. Schad, U.S. 
__, 

133 S.Ct. 2548, 2550 (2013) ("[O]nce 
[the Supreme] Court has denied a petition [for writ of certiorari], there is generally 

no need for further action from the lower courts."); see generally FRAP 

41(d)(2)(D). On August 27, 2013, the Arizona Supreme Court issued an execution 

warrant, and fixed October 23, 2013, for Jones' execution. 
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In the present motion for relief from judgment, Jones seeks to reopen the 

habeas proceeding under Federal Rules of Civil Procedure 60(b)(3) and (b)(6) in 

order to litigate several claims never before raised. (Dkt. # 104.) This Court 

should deny Jones' motion. 
I. JONES' RULE 60(B) MOTION IS A SECOND OR SUCCESSIVE HABEAS 

PETITION, WHICH THIS COURT LACKS JURISDICTION TO CONSIDER. 

The Anti-terrorism and Effective Death Penalty Act ("AEDPA") 
significantly "restricts the power of federal courts to award relief to state prisoners 
who file second or successive habeas corpus applications." Tyler v. Cain, 533 U.S. 

656, 661 (2001), and requires Jones to obtain authorization from the Ninth Circuit 

before filing such a petition. See 28 U.S.C. § 2244(b)(3)(A); Rule 9, Rules 

Governing § 2254 Cases; Burton v. Stewart, 549 U.S. 147, 152-53 (2007) (per 
curiam). This requirement is jurisdictional. See Cooper v. Calderon, 274 F.3d 

1270, 1274 (9th Cir. 2001) ("'When the AEDPA is in play, the district court may 

not, in the absence of proper authorization from the court of appeals, consider a 

second or successive habeas application.'") (quoting Libby v. Magnusson, 177 F.3d 

43, 45 (lst Cir. 1999)); see also Burton, 549 U.S. at 152-53 (determining that 

district court lacked jurisdiction to consider unauthorized successive habeas 

petition). In this case, Jones' motion constitutes a second or successive ("SOS") 
habeas petition that the Ninth Circuit has not authorized. This Court should 

therefore deny the motion for lack of jurisdiction. 
A proper Rule 60(b) motion challenges "not the substance of the federal 

court's resolution of a claim on the merits, but some defect in the integrity of the 

federal habeas proceedings." Gonzalez v. Crosby, 545 U.S. 524, 532 (2005). A 

Rule 60(b) motion is proper if "neither the motion itself nor the federal judgment 
from which it seeks relief substantively addresses federal grounds for setting aside 

the movant's state conviction." Id. at 533. If a motion simply "attacks the federal 

court's previous resolution of a claim on the merits," it "is effectively 
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indistinguishable from alleging that the movant is, under the substantive provisions 
of the statutes, entitled to habeas relief," and should be considered a second or 

successive habeas application. Id. at 532 (emphasis deleted); see also Thompson v. 

Calderon, 151 F.3d 918, 921 (9th Cir. 1998) ("Thompson I1") (treating habeas 

petitioner's Rule 60(b) motion as an SOS petition governed by AEDPA where the 

motion's factual predicate stated a claim for a successive petition). 
In this case, Jones attempts to present, through Rule 60(b)(6) and Martinez, 

three ineffective-assistance-of-counsel ("IAC") claims that he concedes were not 

included in his amended habeas petition. (Dkt. # 104, at 2, 12-13; see Dkt. # 27.) 
Jones' Rule 60(b)(6) motion does not challenge a "defect in the integrity of the 

federal habeas proceedings," Gonzalez, 545 U.S. at 532, but instead asserts that 

Jones is entitled to habeas relief for substantive reasons. The motion is therefore 

an SOS petition. See id. at 531 ("Using Rule 60(b) to present new claims for relief 

from a state court's judgment of conviction--even claims couched in the language 
of a true Rule 60(b) motion--circumvents AEDPA's requirement that a new claim 

be dismissed unless it relies on either a new rule of constitutional law or newly 
discovered facts."); Thompson v. Calderon, 122 F.3d 28, 30 n.2 (9th Cir. 1997) 
("Thompson 1") ("[W]here a habeas petitioner tries to raise new facts or new 

claims not included in prior proceedings in a Rule 60(b) motion, such motion 

should be treated as the equivalent of a second petition for writ of habeas corpus.") 
(quotations omitted); Lopez v. Ryan, 2012 WL 1520172, *7 (D. Ariz. April 30, 
2012) (aspect of Rule 60(b) motion asserting new claim for relief constituted an 

SOS petition). And because the Ninth Circuit has not authorized the petition, this 

The Ninth Circuit almost certainly would not have authorized Jones' SOS 
petition had Jones asked it to do so. 28 U.S.C. § 2244(b)(2) permits successive 
petitions only if (1) the claim raised is based on a new, retroactively-applicable rule 
of constitutional law, or (2) the claim's factual predicate "could not have been 
discovered previously through the exercise of due diligence" and the "facts 

(continued...) 
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Court lacks jurisdiction to consider it. See 28 U.S.C. § 2244(b)(3)(A); Rule 9, 
Rules Governing § 2254 Cases; Burton, 549 U.S. at 152-53; Cooper, 274 F.3d at 

1274. 

Jones also seeks to reopen two habeas claims based on Respondents' alleged 
fraud during the habeas proceedings. (Dkt. # 38-44.) Although fraud under Rule 

60(b)(3) may constitute a "defect in the integrity of the federal habeas 

proceedings," Gonzalez, 545 U.S. at 532 n.5, Jones has shown no fraud, as set forth 

in detail below. Instead, in an attempt to circumvent AEDPA's limitation on 

successive petitions, Jones presents new, substantive claims under the guise of 

Rule 60(b)(3). See id. at 531. Jones specifically claims that he is seeking to 

reopen habeas Claims II-A and II-C. 2 (Dkt. # 104, at 41-42.) As originally 
pleaded in both state and federal court, Claim II-A alleged IAC for failing to 

investigate David Nordstrom's conduct in jail, which Jones asserted bore on 

David's credibility. (Dkt. # 27, at 28-29; Dkt. # 104, at Exh. 17, pp. 26-27.) And 

Claim II-C alleged that counsel was ineffective for failing to investigate David's 

alibi for the Union Hall murders, which was based on data from his electronic- 

continued) 
underlying the claim.., would be sufficient to establish by clear and convincing 
evidence that, but for constitutional error, no reasonable factfinder would have 
found the applicant guilty of the underlying offense." Martinez is an equitable rule 
and not a new rule of constitutional law. And, for the reasons set forth infra, Jones 
cannot show that his claim rests on newly-discovered evidence that he could not 
have discovered earlier through the exercise of due diligence. 

2 In his motion, Jones identifies the claims he seeks to reopen as Claims II-A 
and II-B. (Dkt. # 104, at Exh. 17, pp. 26-27.) Claim II-B, however, related to 
counsel's failure to investigate the prosecutor's presentation of allegedly false 
evidence relating to a kicked-in door at the Smoke Shop (Dkt. # 27, at 29), and 
Jones Rule 60(b)(3) argument bears no relationship to this claim. Further, the 
portion of the habeas petition Jones quotes in his motion relates to Claim II-C. 
(Compare Dkt. # 104, at 42 with Dkt. # 27, at 29.) Respondents therefore presume 
Jones seeks to reopen Claim II-C, not Claim II-B, and respond accordingly. 
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monitoring system ("EMS") and present 1) testimony, elicited at co-defendant 

Scott Nordstrom's trial, that David could have received an unrecorded curfew 

extension, which would explain the absence of a curfew violation on that date; and 

2) present evidence from two witnesses who saw David outside of his home past 

his curfew on certain occasions. (Dkt. # 27, at 29-31; Dkt. # 104, at Exh. 17, pp. 

27-30.) 
In his Rule 60(b)(3) motion, Jones contends that Respondents engaged in 

fraud in litigating the above two claims by suppressing evidence in the possession 
of the EMS manufacturer, BI Incorporated, relating to the reliability of the EMS 

model used to monitor David Nordstrom. (Dkt. # 104, at 38-44.) But neither 

Claim II-A nor Claim II-C alleges that counsel was ineffective for failing to obtain 

records from BI to attack the reliability of David's system, or that the State violated 

Brady v. Maryland, 373 U.S. 83 (1963), for failing to disclose such records at trial. 

(Dkt. # 27, at 28-31.) By presenting such evidence now, Jones does not challenge 

a defect in the habeas proceeding's integrity, Gonzalez, 545 U.S. at 532 n.5, he 

transforms Claims II-A and II-C into new, unexhausted--and untimely, see 28 

U.S.C. § 2244(d)•substantive claims for relief. See Gonzalez, 545 U.S. at 531. 

This Court should deem Jones' Rule 60(b)(3) motion an unauthorized successive 

habeas petition and dismiss it for lack of jurisdiction. See 28 U.S.C. 

§ 2244(b)(3)(A); Rule 9, Rules Governing § 2254 Cases; Burton, 549 U.S. at 152- 

53; Cooper, 274 F.3d at 1274. 

II. ASSUMING THIS COURT POSSESSES JURISDICTION OVER THE RULE 
60(B) MOTION, JONES HAS FAILED TO SATISFY THE RULE'S 
REQUIREMENTS FOR REOPENING THE HABEAS PROCEEDING. 

Jones first argues, under Rule 60(b)(6), that Martinez changed existing law 

in a manner that qualifies as an extraordinary circumstance, and that it warrants 

reopening the habeas proceeding to consider whether Jones can show cause to 

excuse the procedural defaults three newly-presented IAC claims. (Dkt. # 104, at 

6 
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9-38.) Second, Jones contends that Respondents committed a fraud on an 

opposing party under Rule 60(b)(3) by purportedly withholding "exculpatory" 
evidence relating to David Nordstrom's monitoring system, which justifies 
reopening habeas Claims II-A and II-C. (Id. at 38-44.) Jones' arguments fail and 

this Court should reject them. 

a. Jones' has failed to show extraordinary circumstances that 
justify reopening the proceeding under Rule 60(b)(6). 

Rule 60(b)(6) permits this Court to relieve a party from a final judgment for 

"any reason that justifies relief." No specific time limit governs a Rule 60(b)(6) 
motion, but a party should bring such a motion "within a reasonable time." Fed. R. 

Civ. P. 60(c)(1). And Rule 60(b)(6) requires a petitioner to show "extraordinary 
circumstances" to obtain relief. Gonzalez, 545 U.S. at 535 (quotations omitted). 
When a party, like Jones, argues that a change in the law constitutes an 

extraordinary circumstance, this Court considers several factors: (1) whether "the 

intervening change in the law overruled an otherwise settled legal precedent"; 
(2) whether the petitioner was diligent in pursuing the issue; (3) whether "the final 

judgment being challenged has caused one or more of the parties to change his 

legal position in reliance on that judgment;" (4) whether there is "delay between 

the finality of the judgment and the motion for Rule 60(b)(6) relief;" (5) whether 

there is a "close connection" between the original and intervening decisions at 

issue in the Rule 60(b) motion; and (6) whether relief from judgment would upset 
the "delicate principles of comity governing the interaction between coordinate 

sovereign judicial systems." Phelps v. Alameida, 569 F.3d 1120, 1133-40 (9th Cir. 

2009) (quotations omitted). On balance, these factors weigh against Jones. 

Change in the law: Jones contends that the first Phelps factor, whether the 

"the intervening change in the law overruled an otherwise settled legal 
precedent," Phelps, 569 F.3d at 1133-40 (quotations omitted), weighs in favor of 

reconsideration because prior habeas counsel failed to present the three IAC claims 
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at issue in the habeas petition. (Dkt. # 104, at 34-35.) This failure, Jones 

continues, denied this Court the opportunity to find the claims procedurally 
defaulted and to conclude, consistent with pre-Martinez law, that PCR counsel's 

ineffectiveness did not constitute cause to excuse the procedural defaults. (Id.) 
But Martinez did not constitute a change in the law applicable to this proceeding: 
Jones' did not present the claims in question, this Court did not find them 

procedurally defaulted, and, as a result, Jones never attempted to show cause and 

prejudice through PCR counsel's ineffectiveness. 

Whether this is attributable, as Jones suggests, to the ethical conflict of 

habeas counsel (who was also PCR counsel) is irrelevant. (Dkt. # 104, at 9-12.) 
Jones possessed no right to effective habeas counsel, and habeas counsel's decision 

not to withdraw does not constitute an extraordinary circumstance justifying relief 

under Rule 60(b)(6). 3 See Towery v. Ryan, 673 F.3d 933, 941 (9th Cir. 2012) (per 
curiam) ("A federal habeas petitioner--who as such does not have a Sixth 

Amendment right to counsel--is ordinarily bound by his attorney's negligence, 
because the attorney and the client have an agency relationship under which the 

principal is bound by the actions of the agent."); Harris v. United States, 367 F.3d 

74, 77, 81-82 (2nd Cir. 2004) (existence of extraordinary "circumstances will be 

particularly rare where the relief sought [in a Rule 60(b)(6) motion] is predicated 

on the alleged failures of counsel in a prior habeas petition. That is because a 

habeas petitioner has no constitutional right to counsel in his habeas proceeding, 
and therefore, to be successful under Rule 60(b)(6), must show more than 

ineffectiveness under Strickland v. Washington, 466 U.S. 668 (1984).") (citation 
and parallel citations omitted). Jones seeks to use Martinez and Rule 60(b)(6) as a 

3 Moreover, prior habeas counsel represented Jones diligently, raising 
numerous claims for relief before this Court and the Ninth Circuit. 
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vehicle to circumvent AEDPA and raise claims omitted from his habeas petition. 
Phelps' first factor weighs against reconsideration. 

Diligence: This factor also weighs against Jones, as he filed the present 
motion--and alleged PCR counsel's ineffectiveness for the first time--17 months 

after Martinez was decided. See Lopez (Samuel) v. Ryan, 678 F.3d 1131, 1136 (9th 
Cir. 2012) (diligence factor weighed against petitioner where he raised IAC of PCR 

counsel claim for the first time after Martinez). Jones explains this delay by 
pointing to his prior habeas counsel's ethical conflict, and noting that that attorney 
failed to withdraw in a timely manner to allow Martinez claims to be raised. (Dkt. 
# 104, at 35-36.) At bottom, Jones presents a challenge to prior habeas counsel's! 

effectiveness, and Jones possessed no right to the effective assistance of habeas 

counsel. See Towery, 673 F.3d at 941; Harris, 367 F.3d at 77, 81-82. And even 
if 

this factor weighs in Jones' favor, it does so only minimally. 
Reliance: Jones contends that Respondents have not relied on this Court's 

judgment, that they may not carry out the death sentence "until all state and federal 

legal proceedings have ceased," and that the reliance factor therefore weighs in his 

favor. (Dkt. # 104, at 36.) Jones is incorrect. Jones' of-right legal proceedings are 

complete. See Schad, 133 S.Ct. at 2550. An execution warrant has issued. "The 

State's and the victim's interests in finality, especially after a warrant of execution 

has been obtained and an execution date set, weigh against granting post-judgment 
relief." Samuel Lopez, 678 F.3d. at 1136; see also Styers v. Ryan, 2013 WL 

1149919, *7 (D. Ariz. Mar. 20, 2013) ("[R]eopening the case to permit relitigation 
of Claim 8 would further delay resolution of Petitioner's case and interfere with the 

State's legitimate interest in finality."). This is particularly true where Jones seeks 

to litigate new claims, never previously presented in any proceeding. This factor 

weighs heavily against Jones. 

Delay: Jones argues that his Rule 60(b)(6) motion is "prompt under the 

circumstances" because his present counsel filed it within 4 months of his 
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appointment. (Dkt. # 104, at 36-37.) This may be true, but the motion (along with 

the first-ever allegation of PCR counsel's ineffectiveness) was still filed 17 months 

after the Martinez decision. Moreover, as set forth below, the underlying claims of 

trial counsel's ineffectiveness are untimely by years. This factor therefore weighs 
against Jones. And if it weighs in his favor, it does so only minimally. 

Degree of connection: Jones does not address this Phelps factor, likely 
because it militates against reopening the habeas proceeding. (Dkt. # 104, at 28- 

38.) Martinez holds that PCR counsel's ineffectiveness can constitute cause to 

excuse the procedural default of a trial-level IAC claim. 132 S.Ct. at 1316-18. 

Here, Jones did not present his claims in the habeas petition, and this Court did not 

find them procedurally defaulted. See Samuel Lopez, 678 F.3d at 1137 (claim that 

Martinez applied to PCR counsel's failure to develop factual basis of exhausted 

claim "does not present the sort of identity that [the Ninth Circuit] addressed in 

Phelps," and did not weigh in favor of Rule 60(b) relief). Martinez does not 

provide an avenue for prisoners whose habeas proceedings have concluded to 

reopen those proceedings and present claims never before raised. This factor 

weighs against reopening the habeas proceeding. 
Comity: Jones again points to habeas counsel's ethical conflict, and 

contends that "[c]omity suffers no damage, in these limited circumstances where 

the change in the law also renders counsel conflicted." (Dkt. # 104, at 37-38.) But 

habeas counsel's ethical conflict does not explain his omission, in the first instance, 
of the trial-level IAC claims from the habeas petition. Further, in litigation 
spanning over a decade, the state and federal courts have considered Jones' claims 

for relief, which included several challenges to trial counsel's ineffectiveness. See 

Samuel Lopez, 678 F.3d at 1137 ("In light of [the Ninth Circuit's] previous opinion 
and those of the various other courts that have addressed the merits of several of 

Lopez's claims, and the determination regarding Lopez's lack of diligence, the 

10 
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comity factor does not favor reconsideration."). This factor weighs against 
reopening the habeas proceeding. 

Death penalty: Jones contends that his status as a death-penalty defendant 

weighs in favor of granting Rule 60(b) relief. (Dkt. # 104, at 38.) Jones cites no 

authority for this proposition, and it is illogical: were this Court to accept Jones 

death-sentenced status as a reason to reopen the habeas petition, every capital 
habeas petitioner could seek a second chance to raise habeas claims. Jones has had 

17 years to develop and litigate his claims, and his capital sentences confers upon 

him no special privilege to reopen the present proceeding. 
b. Even if the Phelps factors weigh in favor of reopening the habeas 

proceeding, Jones' trial-level IAC claims are time-barred and, in 
any event, are not substantial under Martine• 

Even if Jones' motion does not constitute an SOS petition, and even if 

Phelps factors militate in favor of granting Rule 60(b) relief, Jones' "underlying 
claim[s] do[] not present a compelling reason to reopen the case," Samuel Lopez, 
678 F.3d at 1137, because they are 1) time-barred and 2) not substantial under 

Martinez. With respect to the time bar, Jones' convictions and sentences have been 

final for over a decade. See 28 U.S.C. § 2244(d). His habeas proceeding did not 

toll the 1-year limitations period. See Rhines v. Weber, 544 U.S. 269, 274-75 (2005). 
Any new ineffective-assistance claims are time-barred. 

Untimeliness aside, to establish cause to excuse a procedural default under 

Martinez, Jones must 1) show that first PCR counsel was ineffective under 

Strickland, and 2) "demonstrate that the underlying ineffective-assistance-of-trial- 

counsel claim is a substantial one, which is to say that the prisoner must 

demonstrate that the claim has some merit." Martinez, 132 S.Ct. at 1318-19 

(citing Miller-El v. Cockrell, 537 U.S. 322 (2003) (discussing standards for issuing 
certificate of appealability)); see Cook v. Ryan, 688 F.3d 598, 610 n.13 (gth Cir. 

2012) (noting that, under Miller-El, a court should only assess claim's merits 
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generally and should not decline to issue certificate of appealability merely 
because it believes the applicant will not be entitled to relief). 

However, "[i]n order to show ineffectiveness of PCR counsel, [a prisoner] 
must show that PCR counsel's failure to raise the claim that trial counsel was 

ineffective was an error 'so serious that counsel was not functioning as the 

"counsel" guaranteed the defendant by the Sixth Amendment,' and caused [the 
prisoner] prejudice." Sexton v. Cozner, 679 F.3d 1150, 1157 (9th Cir. 2012) 
(quoting Strickland, 466 U.S. at 687); see also Samuel Lopez, 678 F.3d at 1138 

("To have a legitimate IAC claim a petitioner must be able to establish both 

deficient representation and prejudice."). Because PCR "[c]ounsel is not 

necessarily ineffective for failing to raise even a nonfrivolous claim," he "would 

not be ineffective for failure to raise an ineffective assistance of counsel claim with 

respect to trial counsel who was not constitutionally ineffective." Sexton, 679 F.3d 

at 1157 (citing Knowles v. Mirzayance, 556 U.S. 111,127 (2009)). 
1. Failure to challenge admissibility of EMS evidence under 

Frve 4 and to renew foundational objection to that 
evidence. 

Jones contends that trial counsel was ineffective for failing to move for a 

Frye hearing to determine the admissibility of the BI Model 9000 system the 

Arizona Department of Corrections ("ADC") used to monitor David Nordstrom, 
the records of which formed David's alibi for the Union Hall murders. (Dkt. # 

104, at 17-19.) Jones also contends that counsel was ineffective for failing to 

renew his foundational objection to the trial court's admission of the EMS 

evidence, and that PCR counsel was ineffective for failing to exhaust these claims. 

(Id. at 19-24.) Jones has not shown trial counsel's ineffectiveness and, as a result, 

cannot show PCR counsel's ineffectiveness. 

4 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). 
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a. Frye. 
Jones argues that counsel was ineffective for failing to request a Frye 

hearing or object when the State purportedly failed to establish that 1) the BI 

Model 9000 "was generally accepted in the scientific community," 2) the 

techniques employed to secure the data it generated and recorded were accepted, 
and 3) the system used to monitor David Nordstrom was installed "consistent with 

BI's protocol." (Dkt. #104, at 17-19.) Relying on newspaper accounts and public 
records purportedly reflecting occasions on which the BI Model 9000 either failed 

or was defeated by an offender, Jones speculates that, if counsel had raised a Frye 
challenge, the EMS evidence would not have been admitted. (Id. at 17-19, Exhs. 

6-11.) 
But reasonable counsel could easily have declined to raise a Frye challenge, 

because Frye does not clearly apply to the EMS evidence. Harrington v. Richter, 
U.S. 

__, 
131 S.Ct. 770, 790 (2011) (Strickland's deficient performance inquiry 

focuses on whether counsel's decisions were objectively reasonable). At the time 

of Jones' trial, "Arizona courts used the Frye/Logerquist standard to determine the 

admissibility of expert opinions that relied on 'the application of novel scientific 

principles, formulae, or procedures developed by others.'" State v. Benson, P.3d 

2013 WL 3929153, *3, ¶ 20 (Ariz. July 31, 2013) (quoting Logerquist v. 

McVey, 1 P.3d 113,133, ¶ 62 (Ariz. 2000)). "By its own words, Frye applies to the 

use of novel scientific theories or processes to produce results." Logerquist, 1 P.2d 

at 118-19, ¶ 19 (emphasis added). "It is inapplicable when a witness reaches a 

conclusion by inductive reasoning based on his or her own experience, 
observation, or research." Id. at 133, ¶ 62. In such cases, "the validity of the 

premise is tested by interrogation of the witness," where, when Frye applies, the 

premise's validity "is tested by inquiring into [its] general acceptance." Id. 

Jones assumes, but fails to prove, that the EMS recording system and the 

data it generated were, at the time of his trial, a novel scientific process or theory to 
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which Frye would apply. And that fact is not readily apparent. The system at issue 

here is distinct from, for example, the novel DNA testing methods that form the 

bulk of Arizona's Frye jurisprudence. See, e.g., State v. Bible, 858 P.2d 1152, 

1179-93 (Ariz. 1993). Reasonable counsel could have decided that electronic 

monitoring was not a new scientific process, determined that Frye did not apply, 
and declined to raise a Frye challenge. See Benson, 2013 WL 3929153, at *3, ¶ 20 

(Frye does not apply if no novel scientific theories or processes are used; under 

these circumstances, admissibility is governed by Arizona Rules of Evidence 403, 

702, 703). 
And even if Frye applies, Jones has failed to show that the BI Model 9000 

was not accepted in the scientific community, and has thus failed to carry his 

burden under Strickland. Frye does not require "that the scientific principle or 

process produce invariably accurate, perfect results." State v. Velasco, 799 P.2d 

821,827 (Ariz. 1990). And the "question is not whether the scientific community 
has concluded that the scientific principle or process is absolutely perfect, but 

whether the principle or process is generally accepted to be capable of doing what 

it purports to do." Id. "Any lack of perfection" goes to weight, not admissibility. 
Id 

Here, Jones claims that BI monitoring systems either malfunctioned or were 

defeated in certain other, unrelated cases. (Dkt. # 104, at 15-17.) But it is not 

clear from the material he supplies that these systems were the same model as the 

one used to monitor David. (Id. at Exhs. 6-13.) Assuming it was the same model, 

Jones fails to supply data about the number of BI Model 9000 units in use, in order 

to place in context the instances on which it failed or was compromised. 5 And 

evidence of the system's reliability was presented at trial: Parole Supervisor 

5 One of the newspaper articles upon which Jones' relies suggests that BI 
monitored 900 offenders in Florida alone. (Dkt. # 104, at Exh. 6.) 
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Rachel Matthews testified that the system was approximately 99% accurate, 

thereby conceding that it had a small failure rate. (Exhibit A, at 53.) The instances 

Jones now cites could easily represent the system's 1% failure rate. This claim is 

not substantial and does not justify reopening the habeas proceeding. 
b. Foundation. 

Jones contends that trial counsel was ineffective for failing to renew his 

foundation objection to the admission of the results of Matthews' test of the EMS 

device in David Nordstrom's home. (Dkt. # 104, at 19-24.) Jones suggests that 

the State failed to show that the EMS unit used for the test was the same one worn 

by Nordstrom. (Id.) He further notes that--despite the trial court's conditional 

admission of the results based on the prosecutor's avowal that Theresa Nordstrom 

would testify that the same phone used in the test was in use the night of the Union 

Hall crimes--the prosecutor failed to elicit such testimony and counsel failed to 

object. (Id.) This claim is not substantial and does not warrant Rule 60(b) relief. 

Addressing Nordstrom's second contention first, as the PCR court found in 

connection with a related misconduct claim, Matthews' testified that the type of 

phone used is irrelevant to the system's function and thereby created sufficient 

foundation to admit the test results. (Exh. A, at 31, 38; Dkt. # 104, at Exh. 15, p. 

10.) This Court and the Ninth Circuit found the PCR court's determination 

reasonable. (Dkt. # 79, at 23-25.) See Jones v. Ryan, 691 F.3d 1093, 1106 (9th 
Cir. 2012) ("Jones I1"). Counsel's failure to object to the prosecutor's omission of 

Theresa Nordstrom's anticipated testimony was therefore neither deficient nor 

prejudicial. 
Likewise, Jones can show neither deficient performance nor prejudice from 

counsel's failure to object to the foundation for Matthews' test results on the 

ground that the unit tested may not have been the same one David wore the night 
of the Union Hall murders. While Matthews was unsure whether the unit was the 

precise one David wore, she testified that it was the identical model. (Exh. A, at 
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33-34.) This fact affected the evidence's weight, not its admissibility, and the trial 

court would still have admitted it had counsel objected on foundation grounds. See 

Ariz. R. Evid. 901(a) ("To satisfy the requirement of authenticating or identifying 

an item of evidence, the proponent must produce evidence sufficient to support a 

finding that the item is what the proponent claims it is."). Further, counsel cross- 

examined Matthews on her inability to state whether the unit used in the test was 

the same one David wore. (Id. at 48-49.) Jones has shown neither deficient 

performance nor prejudice. 
2. Failure to call Steven Coats. 

Jones argues that trial counsel should have impeached testimony from Jones' 

acquaintance Lana Irwin--who described having overheard Jones and another 

man, Stephen Coats, discuss obscure details of the murders for which Jones was 

convicted--with testimony from Coats. (Dkt. # 104, at 24-28.) See Jones II, 691 

F.3d at 1098-99. Jones proffers a recent affidavit from Coats, in which Coats 

claims that Jones never discussed the murders with him and that Jones' trial 

counsel never interviewed him to test the veracity of Irwin's testimony. (Id. at 

Exh. 18.) But numerous strategic reasons could have supported trial counsel's 

decision not to involve Coats. See Strickland, 466 U.S. at 689-90 (counsel's 
decisions presumed to be strategic); see also Richter, U.S. 

__, 
131 S.Ct. at 790. 

For example, Coats and Jones were jointly charged with murder in Maricopa 
County, 6 

a highly-prejudicial fact that could have emerged at trial if Jones involved 

6 Jones pleaded guilty to first-degree murder and numerous other counts, and 

was sentenced to natural-life imprisonment for the first-degree murder conviction. 
See http://www.courtminutes.maricopa.gov/docs/Criminal/O22000/mO l O5938.pdf 
(Sentencing Minute Entry, filed 2/11/00) (accessed August 6, 2013). Coats also 
pleaded guilty to a number of counts, including first-degree murder, for which he 
was also sentenced to natural-life imprisonment. See 
http://www, courtminutes.maricopa, gov/docs/Crim inal/012000/m0092821 .pdf 
(Sentencing Minute Entry, filed 1/11/00) (accessed August 6, 2013). 
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Coats. And Coats was represented by counsel in the Maricopa County case, which 

would have impeded Jones' counsel's ability to interview him. This ineffective- 

assistance claim is not substantial. 

3. Failure to challenge the sentencin• judge's alleged use of 
causal-nexus screening test. 

Jones contends that PCR counsel was ineffective for neglecting to challenge 
trial counsel's failure to object to the sentencing judge's purported refusal to 

consider Jones' difficult childhood, antisocial personality disorder, and history of 

substance abuse in mitigation absent a causal nexus to the offenses. (Dkt. # 104, at 

28-33.) But the sentencing judge did not refuse to consider the above mitigation; 
instead, he permissibly gave it little weight. Accordingly, trial counsel was not 

ineffective for failing to object, and PCR counsel was not ineffective for failing to 

challenge trial counsel's performance. 
Prior to discussing Jones' proffered non-statutory mitigation, the sentencing 

judge recognized that "[n]on-statutory mitigating circumstances include any 

factors proffered by either side relevant to whether to impose a sentence less than 

death, including any aspect of the defendant's character, propensities or record, and 

any of the circumstances of the offense." (Dkt. # 104, at Exh. 19, p. 25.) The 

judge thereafter expressly addressed each proffered mitigating factor. (Id. at 25- 

34.) The judge specifically found that Jones had proven that he had a difficult 

childhood, but found that factor not mitigating under the facts of this case: 

Overall the evidence established that the defendant's 
childhood was marked by abuse, unhappiness and misfortune. 
However, there seems to be no apparent causal connection 
between any of the defendant's dysfunctional childhood 
elements and these murders which he committed at age 26. 

This non-statutory circumstance has been proven by a 

preponderance of the evidence, but the Court finds it is not 
mitigating. 
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(Id. at pp. 26-27.) With respect to Jones' mental-health issues and history of drug 
abuse, the judge expressly confirmed that he had "carefully considered the report 

and testimony of Dr. Jill Teresa Caffrey, especially findings that the defendant 

suffers from antisocial personality disorder, has a history of drug use, and a 

somewhat low IQ." (Id. at 32.) The judge noted the absence of "evidence of 

defendant's use of drugs at or near the time of these murders" and cited his 

statement to Dr. Caffrey that he "committed crimes both when he was and when he 

was not under the influence of drugs." (Id. at 32-33.) The judge concluded: 

Counsel has presented and the Court has found no 

evidence of any causal connection between any of these 
problems and the commission of the offenses in this case. 

This non-statutory mitigating circumstance is not proven. 

(Id. at 33.) Before pronouncing sentence, the judge reaffirmed that he had 

considered all proffered mitigation: 

The court has considered all mitigating factors referenced 
above, both individually and collectively, whether statutory, non- 

statutory, or a combination thereof, as to each count for which the 
defendant stands convicted, to determine whether, considered 
individually or as a whole, there is sufficient mitigation to call for 
leniency as to any or all counts. 

The Court has weighed, both individually and collectively, all 
mitigating circumstances found by a preponderance of the evidence 
against the five aggravating circumstances applicable to each count. 

(ld. at 34, emphasis added.) 
"To meet constitutional requirements, a death penalty statute must not 

preclude consideration of relevant mitigating factors." Lockett v. Ohio, 438 U.S. 

586, 608 (1978). During a capital penalty phase, the sentencer must be allowed to 

consider all relevant mitigating evidence. See Eddings v. Oklahoma, 455 U.S. 104, 

113-14 (1982) ("Just as the State may not by statute preclude the sentencer from 
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considering any mitigating factor, neither may the sentencer refuse to consider, as 

a matter of law, any relevant mitigating evidence.") (emphasis in original). A state 

sentencing scheme complies with the Eighth Amendment unless it places 
mitigation evidence "beyond the effective reach of the sentencer." Graham v. 

Collins, 506 U.S. 461,474-76 (1993). 
Although the sentencer must consider all mitigation, the Supreme Court has 

never held that it must find such evidence relevant, or afford it any mitigating 
weight. See Harris v. Alabama, 513 U.S. 504, 512 (1995) ("Equally settled is the 

corollary that the Constitution does not require a State to ascribe any specific 
weight to particular factors, either in aggravation or mitigation, to be considered by 
the sentencer."). Rather, so long as it considers mitigating evidence, the sentencer 

may afford such evidence whatever weight it deems appropriate. See Eddings, 455 

U.S. at 113-14 ("The sentencer may determine the weight to be given relevant 

mitigating evidence. But they may not give it no weight by excluding such 

evidence from their consideration.") (emphasis added); see also McKoy v. North 

Carolina, 494 U.S. 433, 456 (1990) (Kennedy, J., concurring in judgment) 
("Lockett and its progeny stand only for the proposition that a State may not cut off 

in an absolute manner the presentation of mitigating evidence, either by statute or 

judicial instruction, or by limiting the inquiries to which it is relevant so severely 
that the evidence could never be part of the sentencing decision at all."). 

Under these standards, the Ninth Circuit has "granted habeas relief when 

state courts have applied a causal nexus test as a screening mechanism to deem 

evidence irrelevant or nonmitigating as a matter of law." Poyson v. Ryan, 711 F.3d 

1087, 1098 (9th Cir. 2013) (emphasis added) (citing Williams (Aryon) v. Ryan, 623 

F.3d 1258 (9th Cir. 2010), and Styers v. Schriro, 547 F.3d 1026 (9th Cir. 2008)). 

But this Court has "refused to find a constitutional violation when the state court 

employed a causal nexus test as a permissible weighing mechanism." Poyson, 711 

F.3d at 1098 (emphasis added) (citing Towery; Schad v. Ryan, 671 F.3d 708 (9th 
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Cir. 2011); and Samuel Lopez.) And under AEDPA, this Court may not presume 

from a silent or ambiguous record that a state court employed an impermissible 
causal-nexus test. See Poyson, 711 F.3d at 1099 ("We recognize the possibility that 

the Arizona Supreme Court applied an unconstitutional causal nexus test. The 

record, however, contains no clear indication that the court did so. We may not 

presume a constitutional violation from an ambiguous record.") Rather, "[a]bsent a 

clear indication in the record that the state court applied the wrong standard," this 

Court "cannot assume the [state] courts 

mandates." Schad, 671 F.3d at 724. 

Here, the sentencing judge expressly 

violated Eddings's constitutional 

stated that he had "considered all 

mitigating factors," both collectively and individually. (Dkt. # 104, at Exh. 19, pp. 

34, emphasis added). This statement ends the inquiry. See Parker v. Dugger, 498 

U.S. 308, 314 (1991) ("We must assume that the trial judge considered all this 

evidence before passing sentence. For one thing, he said he did."); Lopez (Samuel) 

v. Ryan, 630 F.3d at 1203 ("[T]here is no indication that the state court applied an 

impermissible requirement of a causal nexus between mitigating evidence and the 

crime. Indeed, the state court said the opposite--i.e., that it considered all the 

mitigating evidence on an independent review of the record and found that it did 

not warrant the exercise of leniency."); Lopez (George) v. Schriro, 491 F.3d 1029, 

1037 (9th Cir. 2007) ("[A] court is usually deemed to have considered all 

mitigating evidence where the court so states."). And if the judge's general 

statement that he considered all mitigation were not enough, he also explicitly 
affirmed that he had had "carefully considered" Dr. Caffney's report and testimony, 
including her diagnosis of antisocial personality disorder and her opinion that 

Jones had a history of drug use. (Id. at 32.) After considering that mitigation, the 

judge found--consistent with Lockett and Eddings--that it was entitled to little or 

no weight in the sentencing calculus. (Id. at 33.) And the judge found that Jones 
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had proven that he had a dysfunctional family background, revealing that he 

necessarily considered that evidence in mitigation. (Id. at 26-27.) 
Jones contends that the sentencing judge's special verdict "parrots the 

Arizona Supreme Court's ruling for which the Ninth Circuit granted the writ in 

Styers." (Dkt. # 104, at 32.) He further argues that the Arizona Supreme Court's 

"failure to consider similar evidence led the [court to] grant the writ" in Ayron 
Williams. But these cases are readily distinguishable. In Styers and Ayron 
Williams, the state court "applied a causal nexus test as a screening mechanism to 

deem evidence irrelevant or nonmitigating as a matter of law." Poyson, 711 F.3d 

at 1098 (emphasis added). Conversely, here, the judge expressly stated that he had 

considered all mitigation. 
Finally, Jones asserts that the Arizona Supreme Court violated Eddings by 

imposing a causal-nexus requirement during its independent review of the death 

penalty. (Dkt. # 104, at 32.) This claim is procedurally defaulted because Jones 

did not raise it in state court and now lacks a procedural vehicle for doing so. And 

Martinez cannot provide cause to excuse the claim's procedural default, because it 

is not a claim of trial counsel's ineffectiveness. 7 Jones' claim is not substantial and 

does not warrant Rule 60(b) relief. 

a. Jones' Rule 60(b)(3) motion is untimely, and he has 
failed to show that Respondents committed a fraud 
on an opposing party. 

Jones also seeks relief from judgment under Rule 60(b)(3), which applies in 

the case of "fraud misrepresentation, or misconduct by an opposing party." 

7 Further, the Arizona Supreme Court did not impose a causal-nexus 
screening test. Rather, the court--like the sentencing judge--simply gave Jones' 
mitigation minimal weight because it was not causally connected to the offense. 
Jones /, 4. P.3d at 311-14, ¶¶ 67-81. The Supreme Court's constitutionally- 
compliant independent review further illustrates that Jones' claim is not substantial, 
as it cured any conceivable prejudice in the sentencing judge's verdict. 
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(Dkt. # 104, at 38-44.) A 1-year time period governs Rule 60(b)(3) motions. Fed. 

R. Civ. R (c)(1). Jones' motion is untimely and, in any event, he has failed to 

establish fraud. 

4. Jones' Rule 60(b)(3) motion is untimely. 

Jones contends that he is entitled to relief under Rule 60(b)(3) based on a 

claimed Brady violation. (Dkt. # 104, at 38--44.) Although he acknowledges the 

1-year statute of limitations for filing the motion, and seemingly agrees that his 

motion is untimely, he contends that "that statute [of limitations] is relaxed where a 

fraud has been committed on the court. ''s (Id. at 38.) Yet, the Tenth Circuit case 

Jones cites for this contention does not address the limitation period for filing a 

motion for relief from judgment pursuant to Rule 60(b), let alone "relaxing" that 

period for any reason. See In re Piekard, 681 F.3d 1201 (10th Cir. 2012). In fact, 

there is no authority permitting this Court to extend the limitations period for 

Jones' Rule 60(b)(3) motion. Instead, the limitation period is jurisdictional. See 

Arrieta v. Battaglia, 461 F.3d 861,864•55 (7th Cir. 2006) (time limit in Rule 60(c) 
"is jurisdictional and cannot be extended"); see also Scott v. Younger, 739 F.2d 

1464, 1466-67 (9th Cir. 1984) (Rule 60(b) motion filed almost 2 years after 

decision on habeas petition was untimely); Keys v. Dunbar, 405 F.2d 955, 957 (9th 
Cir. 1969) ("Rule 60(b) relief was foreclosed by limitations in that more than one 

year had elapsed from the entry of the order denying Keys's original petition for 

habeas corpus to the filing of his motion pursuant to Rule 60(b)."). This Court 

8 While Rule 60(d)(3) provides that the court's power to "set aside a 

judgment for fraud on the court" is not limited, and therefore a statute of 
limitations does not apply to such a claim, Jones does not seek relief under that 
provision. Further, "[f]raud upon the court is typically limited to egregious events 
such as bribery of a judge or juror or improper influence exerted on the court, 
affecting the integrity of the court and its ability to function impartially." Apotex 
Corp v. Merck & Co., Inc., 507 F.3d 1357 (Fed. Cir. 2007). Jones has not alleged, 
let alone demonstrated, any such fraud here. 
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denied Jones' habeas petition on January 29, 2010. (Dkt. # 79.) Jones filed the 

instant motion seeking relief under Rule 60(b)(3) more than 3 years later, on 

August 19, 2013. Jones' request for Rule 60(b)(3) relief is, therefore, untimely, 

and this Court may not consider it. In any event, as discussed below, Jones' claim 

based on Brady lacks merit. 

5. No Brady violation occurred. 

Under Brady, the prosecution is required to disclose "evidence favorable to 

an accused where the evidence is material either to guilt or to punishment [or 

impeachment], irrespective of the good faith or bad faith of the prosecution." 373 

U.S. at 87. "[E]vidence is material if there is a reasonable probability that, had the 

evidence been disclosed to the defense, the result of the proceeding would have 

been different." Strickler v. Greene, 527 U.S. 263, 280 (1999) (quotations 
omitted). "In order to comply with Brady, the individual prosecutor has a duty 

to learn of any favorable evidence known to the others acting on the 

government's behalf in this case, including the police." Id. at 280-81 (internal 
quotation marks omitted; emphasis added). 

Here, Jones has failed to establish what the BI records would have shown, 

and his claim that those records are material and exculpatory is speculative and 

cannot form the basis for Rule 60(b) relief. Moreover, even assuming that the 

records would show what Jones suspects they would have, that information is not 

material and, in any event, Respondents had no duty to obtain it from BI. 

a. The BI evidence was not material. 

Jones contends that he "needed BI's records of system malfunctions in order 

to prove the prejudice prong of the claim of ineffective assistance of trial counsel 

for failing to undermine David Nordstrom's credibility and the accuracy of his 

electronic 'alibi.'" (Dkt. #104, at 43.) But as stated above, Claims II-A and II-C 

are do not allege ineffectiveness for failing to obtain BI's records, and such records 

would have no bearing on their resolution. And Jones provides no explanation 
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why, if the BI evidence was so critical to his claims, he did not request it from 

Respondents or from BI itself, or even mention BI in his pleadings. Further, even 

if such records exist, and would demonstrate the failure of some of BI's units, this 

would have been irrelevant to impeach David Nordstrom's credibility and his 

statement that he believed there was no way to defeat the EMS unit. (Exh. B, at 

114-16.) No records from BI or testimony from its representatives could have 

related to the truthfulness of this claim. 

And even if the BI records were theoretically relevant to impeach David's 

credibility, "the abundance of damaging impeachment evidence presented at trial 

and defense counsel's aggressive use of it to attack David's credibility"--which 
this Court summarized in rejecting Claim II-A--made the BI records immaterial. 

(Dkt. # 79, at 31-33.) See Jones, 4 P.3d at 355 ("[T]he defense attacked David's 

credibility on every basis."). Cross-examining David, defense counsel elicited 

testimony that David routinely violated his parole conditions by consuming alcohol 

and illegal drugs, engaging in criminal activity, associating with felons, possessing 

a gun, and violating his curfew over 25 times. (Exh. B, at 159-64, 179.) Counsel 

also elicited testimony that David had falsified certain employment records he 

submitted to his parole officer, had accepted payment for his cooperation with 

police, had refused to cooperate without such payment, had intended to negotiate a 

larger sum of money, had initially used a false name when speaking to police, and 

had told police several different stories of the offenses, including one in which he 

was not involved in the Smoke Shop robbery. (Id. at 163•7, 170, 184-96.) 
Counsel further suggested that David's ongoing drug use had affected his 

memory, and impeached him with his numerous prior felony convictions, 

including for giving false information to a police officer, forgery, burglary, and 

theft. (Id. at 168-71.) He established that David owned a black Stetson cowboy 
hat--similar to the one worn by the Smoke Shop robber that the State proposed 

was Jones--and that David's girlfriend informed him prior to a police interview 

24 

ER 613



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 4:03-cv-00478-DCB Document 110 Filed 09/06/13 Page 25 of 231 

that the police had found that hat. (Id. at 177, 189, 192.) Counsel observed that 

the police were unable to locate the murder weapons at the location where David 

claimed they were discarded, and had not been able to locate the remnants of one 

victim's wallet at the location where David claimed Scott Nordstrom burned it. 

(Id. at 182-83.) And counsel highlighted David's plea agreement for his 

involvement as the getaway driver in the Smoke Shop murders, under which, 

instead of life in prison, the State would recommend that he receive a 5-year term. 

(Id. at 170.) 
Further, David's stepmother, Theresa Nordstrom, called as a defense 

witness, testified that she considered David a "liar. ''9 (Exh. C, at 55, 65-66.) And 

the parties stipulated that David's biological mother would have testified that 

David is "a manipulative and conniving person" and "is not a truthful person." (Id. 

at 84-85.) And the jury was aware, through Matthew, of the unit's reporting delay. 
(Exh. A, at 52, See Dkt. # 104, at 15.) Given that the jury apparently believed 

David notwithstanding the magnitude of this impeachment, records showing that 

BI EMS units may have malfunctioned or been susceptible to tampering would 

have made little difference, particularly where none of those records related 

specifically to the unit David wore. 

Likewise, as this Court has already held in rejecting Claim II-C, Jones' 

counsel vigorously challenged the reliability of the David's electronic-monitoring 

system: 
Review of the trial record indicates that counsel 

cross-examined [parole officer] Ebenal and [supervisor] 

9 Notably, Theresa, who lived with David, also testified that David never 

tried to "beat" the EMS device and that, on a date uncertain, Jones arrived at the 
Nordstrom residence late at night and had a discussion with David outside the 
home. (Id. at 60-63.) This testimony coincides with David's account of the night 
of the Union Hall murders, when he was awakened by Jones, who recounted the 
crimes in detail. See Jones II, 691 F.3d at 1097-98. 
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Matthews on the reliability of the electronic monitoring 
system as well as the record keeping relating to it. Ebenal 
admitted that the system was not fool-proof. Matthews 
acknowledged that the system was not tested until 18 
months after the night in question and that, although the 

same type of equipment was tested, it may not have been 
the same equipment in operation on June 13, 1996. During 
closing argument, defense counsel re-emphasized that the 
equipment was not fool-proof and that Matthews conceded 
during direct examination that the equipment works only 99 
percent of the time. To bolster this argument, counsel noted 
that David testified he had a 5:30 curfew the day of the 
smoke shop murders, but that the system did not record a 

violation even though, by his own admission, he was 

present during those crimes and that they occurred after 
6:00 p.m. Counsel also questioned whether a test on a 

system 18 months after the fact revealed anything about its 
reliability at the time of the Union Hall murders. 

(Dist. Ct. Dkt. 79, at 35 (internal record citations omitted).) Any records from BI 

relating generally to the failure of its monitoring devices would have added little to 

the evidence set forth above. And it would have been much less compelling than 

David's own concession that he could have evaded curfew the night of the Smoke 

Shop murders. (Exh. B, at 178-79, 205.) Nor would records from BI showing that 

some units may have malfunctioned have "disprove[d] the Court's conclusion" 

that the evidence showed no "unrecorded curfew violations" as Jones contends, 

because the records would not have related to the specific unit Nordstrom used. 

(Dkt. # 104, at 43.) 
b. Respondents were not required to obtain system 

information from BI. 

As noted earlier, a prosecutor has a duty to "learn of any favorable evidence 

known to the others acting on the government's behalf in this case, including the 

police." Strickler v. Greene, 527 U.S. at 280-81 (internal quotation marks omitted 

emphasis added). Here, BI was not "acting on the government's behalf" in Jones' 

26 

ER 615



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 4:03-cv-00478-DCB Document 110 Filed 09/06/13 Page 27 of 231 

case merely by virtue of having a contract with the state to provide monitoring 
equipment. Therefore, Respondents had no duty to obtain BI's records, especially 
when those records did not relate specifically to Jones' case. See, e.g., State v. 

Bernini, 207 P.3d 789, 791, ¶ 8 (Ariz. App. 2009) (State had no obligation to 

obtain and disclose source code for Intoxilyzer 8000 because "the state has neither 

possession of the source code nor control over [the company]. Nor did the state 

have "better access than defendants to [the] source code."); State v. West, 279 P.3d 

354, 359 (Or. App. 2012) ("Brady is not authority for a defendant obtaining 
evidence of unknown import to test whether it helps or hurts his case."). 

Jones has not cited any law requiring the State to obtain information from 

those with whom it has contractual relationships. See, e.g., Carriger v. Stewart, 

132 F.3d 463, 492 (9th Cir. 1997) (Kozinski, J., dissenting) ("Brady does not 

require the prosecutor to direct a counter-investigation to destroy its own case."). 

Further, even had Respondents attempted to obtain the requested information from 

BI, the company likely would have balked at producing it. See Bernini, 207 P.3d 

at 791, ¶ 8 (company refused to provide intoxilyzer source code "without 

protective conditions it sought to impose"). Jones admits as much when he states 

that "BI would produce those records if compelled by this Court to do so pursuant 

to a subpoena duces tecum," and his materials establish that, in at least one other 

case, BI obtained a protective order covering the type of records Jones seeks. (Dkt. 
# 104, at 44 & Exh. 8.) Respondents had no duty to investigate on behalf of Jones 

and obtain information from BI to aid his defense. 

Further, "where the defendant is aware of the essential facts enabling him to 

take advantage of any exculpatory evidence, the Government does not commit a 

Brady violation by not bringing the evidence to the attention of the defense." 

Raley v. Ylst, 470 F.3d 792, 804 (9th Cir. 2006) (internal quotation marks omitted); 

see also United States v. Aichele, 941 F.2d 761, 764 (9th Cir. 1991) ("The 
prosecution is under no obligation to turn over materials not under its control. 
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When, as here, a defendant has enough information to be able to ascertain the 

supposed Brady material on his own, there is no suppression by the government."). 

Here, Jones had the same information that was available to the State regarding 
possible failures in BI's monitoring equipment. Jones has attached to his motion 

news articles dated from 1996 through 1999, before his trial in this matter, in 

which it was alleged that BI's monitoring devices failed. (See Exhibits 6-9, 11, 

12.) Because Jones had the same access to this public information that the State 

had, he cannot complain that the State violated Brady "by not bringing the 

evidence to the attention of the defense." 

In any event, Respondents had no information, other than what they had 

already disclosed, that David's unit may have malfunctioned. Thus, even if, as 

Jones alleges, "Respondents had pretrial notice that [another user's] BI Model 

9000 •° unit[] may have malfunctioned" (Dkt. # 104, at 41), Respondents had no 

duty to obtain information on how other units functioned or failed to function. 

Further, the State disclosed the supplemental report describing the reported 
malfunction Jones cites on June 14, 2002 (Dkt. # 104, at Exh. 21), yet Jones did 

not attempt to amend his then-pending PCR petition to allege newly-discovered 
evidence or raise a Brady claim. Nor did he raise any claims in his habeas petition 
related to the disclosure. Thus, for 11 years, he apparently believed the report to 

be immaterial. He may not now, in this untimely motion, claim that Respondents 
violated Brady. 
III. CONCLUSION. 

For the reasons set forth above, this Court should dismiss the Rule 60(b) 

motion for lack of jurisdiction, because it is an unauthorized SOS habeas petition. 

l0 Although the supplemental report provided by Jones establishes that both 
units were manufactured by BI, the model number of the unit used by the user 

which unit allegedly malfunctioned, is not indicated in that report. (See Dkt. # 
104, at Exh. 21.) 
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Altematively, this Court should conclude that Jones has not shown the 

extraordinary circumstances necessary to reopen the case under Rule 60(b)(6), has 

not shown a substantial trial IAC claim under Martinez, and has not shown fraud 

under Rule 60(b)(3). This Court should also deny any request for evidentiary 

development in this matter. 

DATED this 30th day of August, 2013. 

Respectfully submitted, 

Thomas C. Home 
Attorney General 

Jeffrey A. Zick 
Chief Counsel 

s/Lacey Stover Gard 
Assistant Attorney General 

Attorneys for Respondents 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 30, 2013: I electronically transmitted the 
attached document to the Clerk's Office using the ECF System for filing and 
transmittal of a Notice of Electronic Filing to the following ECF registrant: 
DALE A. BAICH 
Federal Public Defender 
850 West Adams Street, Ste 201 
Phoenix, Arizona 85007 

TIMOTHY GABRIELSEN 
Federal Public Defender 
407 West Congress Street, Ste 501 
Tucson, Arizona 85701 

Attorneys for Petitioner 

s/N. Kopf 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF PIMA 

STATE OF ARIZONA, 

Plaintiff, 

vs. 

ROBERT JONES, 

Defendant. 

NO: CR-57526 

BEFORE: HON. JOHN S. LEONARDO 
Division I0 
Pima County Superior Court 

APPEARANCES: 

FOR THE STATE: DAVID WHITE 
Deputy County Attorney 

FOR THE DEFENDANT: DAVID P. BRAUN 
ERIC A. LARSEN 

TRANSCRIPT OF PROCEEDINGS 

JURY TRIAL DAY FIVE 

June 24, 1998 

REPORTED BY: 

TONI HENSON 
Official .Court..Reporte-• 

•_•O.•: .' 

Division Ten 
Pima County Superior Court 
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REBECCA MATTHEWS, 

having been first duly sworn to state the hruth, was 

examined and testified as follows: 

29 

DIRECT EXAMINATION 

BY MR. WHITE: 

Q. Ma'am,. will you tell the jury your name and 

spell the last name for the court reporter, please. 

A. My name 
is Rebecca Matthews, and that's 

M-a-t-t-h-e-w-s 

Q. What is your occupation, please, ma'am? 

A. I am a parole supervisor with the Arizona 

Department of Corrections. 

Q. How long have you worked for the Arizona 

Department of Corrections as a parole •ff'[cer and 

supervisor? 

A. Since '93. 

Q. Okay. And what are your dutJ.es as a parole 

supervisor? 

A. I supervise the parole officers, who then 

in turn supervise the offenders. 

Q. Now, are you familiar with something called 

the home arrest system? 

24 A• Yes• 

25 Q. Tell the jury what the home arrest system 

ER 624



Case 4:03-CV-00478-DCB Document 110 Filed 09/06/13 Page 36 Of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

I0 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

30 

is, please. 

A. The home arrest electric monitoring system 

is a system whereby when the offender is released, an 

ankle monitor, a bracelet, is put on his a•k]e, and it 

transmits signals that 
are then received by a unit 

that's in the home. 

When the offender gets out of r'ange of the 

unit that's at home, then it records that the offender 

left or not, or when he comes back• 

Q. Now, is that system hooked up to the 

telephone? I mean, how does the Parole Department find 

out that the parolee has left? 

A. Right. 

MR. LARSEN: I'm going to object. We went 

over all this yesterday. 

THE COURT: Sustained. 

MR. WHITE: Well, let me ask some 

questions actually, this is a foundati.onal question, 

I guess, Judge. 

BY MR. WHITE: 

Is it hooked up to a telephone? 

The FMD, yes, sir. 

Does it matter what kind of phone is used 

24 at.the paroZee-'.s home? 

25 A. It will record regardless of what type of 
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phone is used. 

When you say it will record, what do you Qo 

mean? 

A. 

matter. 

Q. 

The accuracy of the monitor•.n•] would not 

What difference, then, would ih make what 

type of phone was used? 

A. If you were.to use a cordless telephone, 

cordless telephones have a tendency to pick up static, 

and when the backup computer system in Phoenix would be 

calling the home system, it may get a busy signal. 

Q. Okay. 

A. However, it wouldn't affect hhe actual 

monitoring because the FMD still monitors what's going 

on, records it, and it calls the compute•-•n Phoenix. 

Q. So there is still a record of what happens 

with the parolee? 

Yes. 

Even if we're talking about a portable Q. 

phone? 

A. 

Q. 

Yes. 

By.portable phone, I don't mean a cellular 

phone that you take in your car and drive ail 
over the 

2• •Stat•• I• the kind-of phonethatplugs into the 

25 wall and then the handset you can carry around the 
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house. 

A. 

Q. 

A. 

Q. 

Is that the kind you're ta].k[ng about? 

Yes. 

If you disconnect, unplug the FMD from the 

32 

power source at the house, will that preventthe FMD 

from telling the computer in Phoenix if the parolee 

leaves? 

MRs LARSEN: Same objection, Judge. This 

is all cumulative. 

THE COURT: It is. Sustained. 

Q. Now, are you familiar with or are you aware 

of a parolee named David Nordstrom? 

A. Yes, I am. 

Q. In fact, did you have some contact with Mr. 

Nordstrom while he was on parole? 

A. Yes, I did. 

Q. And why would you have contact with him? 

A. As the supervisor, if an offender is not 

following their program exactly, or if I have some 

questions or if the parole supervisor has some 

questions, or even if the offender wants to see me as 

the s•pervisor, then they come into my office. 

.Q. And at some point when. Mr•.. Nordst.rom.was-.on 

parole you had contact with him? 
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A. I think two or three times. 

Q. Now, were you asked to conduct a system of 

the electronic monitoring device at Davi4 Nordstrom's 

house? 

A. I was asked to conduct a system testing, 

yes, sir. 

Q. Okay. And when were you asked to do that, 

approximately? 

It was in the fall. 

Of what year, so that we're c].ear? 

A. '97. 

Q. Okay. 

parole in '96? 

A. Yes. 

Q. 

Fall '97. 

So we're clear, Mr. Nordstrom was on 

Now, what were you asked to do? 

MR. LARSEN: Objection to the relevancy. 

THE COURT: Overruled. 

Q. Let me ask you a couple more questions 

along that line. 

Were you asked to test the exact same type 

of field monitoring device that Mr. Nordstrom wore? 

A. Yes. 

24 Q• Ex•t•mety•@ ofankle bfa•let? 

25 A. Yes. 

ER 628



Case 4:03-cv-00478-DCB Document 110 Filed 09/06/13 Page 40 of 23i 

1 

2 

3 

4 

5 

6 

7 

8 

9 

I0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

34 

Q. Do you know whether it was exactly the same 

bracelet that he wore? 

A. No, I don't know that. 

Q. Is there any difference between the kinds 

of bracelets used by the parole office at that time? 

A. No. They were all the same unit. 

Q. So what describe the test for us. What 

were you asked to do from start to finish? 

A. Well, basically I was asked to install the 

monitoring device system, the FMD recorder, in David 

Nordstrom's home. I was asked to put an ankle bracelet 

onto a person, which happened to be Detective 

Woolridge. 

Q. 

A. 

Q. 

.A. 

Okay. This lady right here? (Indicating.) 

Yes. 

Okay. 

And I did put that on her ankle. We went 

to the Nordstr0ms' I plugged in the equipment. I 

made sure that it was on line and working, and then the 

detective left the house. 

And I recorded when she left and then we 

compared that tothe printout to the equipment to show 

that it was recording the exact same. And then later 

24 that..evening,-.we went back and conducted a similar test 

25 whereby she would leave and come back and then we 

ER 629



Case 4:03-cv-00478-DCB Document 110 Filed 09/06/13 Page 41of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

i0 

Ii 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

25 

35 

compared them to my watch and what the computer had to 

say. 

Q. All right. May I approach, You•- Honor? 

THE COURT: Yes. 

Q. And then after that, did you get a printout 

of what the machine produced during the test with 

Detective Woolridge? 

A. Yes, I did. 

Q. I'm showing you State's 52. Do you 

regognize that document? 

A. Yes. 

Q. Is that a copy of the printout? 

A. It appears so, yes. 

Q. Does it appear to be in about the same 

condition as when you got it the day after the test? 

A. Yes. 

MR. WHITE: Move the admission of 52. 

MR. LARSEN: Objection to the relevance. 

THE COURT: Yes. If counsel would 

approach, please. 

(Whereupon, the following proceedings were 

held at the bench, out of the hearing of the jury:) 

THE COURT: I'm just concerned more about 

the foundation.that .was laid You said it.was the same 

type of bracelet. I assume you are trying to test the 
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system as closely as possible to what was or, David 

Nordstrom during the period of time •.n q•lesti.on. 

MR. WHITE: Yes. 

THE COURT: She didn't testify as to 

whether it was the same phone. That, to me, is the 

missing link. 

MR. WHITE: Terri Nordstrom is going to 

testify. I'll avow she will testify it's the same 

phone. 

Nordstrom. 

36 

MR. LARSEN: The State's not calling Terri 

MR. WHITE: You're going to ca]] her. 

MR. LARSEN: Probably. Maybe not now. 

Actually, I will be calling her. 

THE COURT: Well, I'll conditionally allow 

this whole line of questioning as well as the admission 

of 52, conditional upon that answer. 

MR. WHITE: I understand. 

THE COURT: And assuming also that during 

the course of the rest of this testimony, she 

establishes that the. testing she did was as close as 

she could to the situation that was in plac e 

MR. WHITE: I'll probably do that with 

24 •n•the•W-••• Detective Woolrid• wi].• t•t•fy it 

25 was the same time of night as the Fire Ha]]., that kind 

ER 631



Case 4:03-CV-00478-DCB Document 110 Filed 09/06/13 Page 43 of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

37 

of thing. 

THE COURT: All right. 

MR. LARSEN: I guess I have a continuing 
objection to one day, 18 months later, not having any 

relevance to the time period in question. 

THE COURT: That's why the Court is 

insisting on foundation. 

(Whereupon, the bench confere1•:e was 

concluded.) 

THE COURT: Exhibit 52 is admitted over 

objection. 

BY MR. WHITE: 

Q. Just so we're clear, Ms. Matthews, let's 

say the parolee has a black telephone made by, you 

know, GE, and the test you operated on was a phone made 

by Mountain Bell. 

Could that make a difference in the way the 

system operated? 

MR. LARSEN: I guess I have an objection to 

the foundation of this witness having that technical 

expertise. 

THE COURT: Well, she is offered as an 

expert in the use of this device, and if the witness is 

able to answerthatq•e•tio• she•ay. If•H•iis 

unable, she should so state. 
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BY MR. WHITE: 

Q. The question is, in other wor•s: •oes it 

make a difference in testing the equipment' .i.f you use a 

different phone? 

A. No. It doesn't make a difference in 

testing it, other than a cheaper phone may pick up some 

static and you may get some mo•e busy sigDals when the 

computer in Phoenix is calling the home unit. But it 

absolutely will not make any difference when the 

computer in the home is calling the unit i•i Phoenix. 

Q. And so I'm clear, is that the FMD, the 

computer in the home? 

Ao 

Phoenix? 

A. 

Yes. Field monitor device. 

And when does it call the computer in 

It calls the computer in Phoenix whenever 

the offender has left, when the offender comes home or 

when the offender is not home and should be. 

Oo When he is violating curfew? 

Yes. 

So if it's a cheap phone and the computer 

calls the FMD, there may be a busy signal. 

A. Right. And the reason why the computer in 

24 .Phoenix calls, the FMD is the back•up, system. That's 

25 not the primary system. That's the back-up system. 
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Q. Explain the back-up system for us so we 

know what you're tal•ing about. 

A. It's a fail-proof system whereby the FMD 

calls and gives all the information to the big computer 

in Phoenix and then it's recorded as it actua].ly 

occurs. 

The back-up system is when the computer in 

Phoenix calls the systemat home just randomly to say, 

are you still plugged in? Is everything working okay? 

I haven't heard from you for a while. 

Just to •heck 
on the status of the 

Right. Just a back-up system. 

So if it's a cheap phone, static, that kind 

of thing, that may get in the way Of the computer 

calling the system at home? 

A. Yes. That might cause more busy signals. 

Q. But it won't affect it getting through, it 

will just cause busy signals? 

A. Well, it won't get through if it gets a 

busy s•gnal. 

Q. Right, but it does not keep the computer 

from calling the home phone totally, does 

No, ifdoes n0t• 

MR. WHITE: With that understanding, Judge, 
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what I'd like to do is I have made copi.es o'• 52 that 

I'd like to distribute to the Court and I• the jury so 

we can talk about it. 

THE COURT: And is this simi]al[ to the 

printout that the other gentleman from Parole testified 

about? 

MR. WHITE: No. This is a printout of the 

test that the witness has already testified about. 

THE COURT: All right. You may distribute 

it for purposes of demonstrating her testimony. 

Actually, it's exactly the same kind of 

printout as the other gentleman test•fl.e• about. This 

relates to the test? 

get at. 

MR. WHITE: 

THE COURT: 

Yes, sir. 

That was what • was trying to 

MR. WHITE: Oh, I'm sorry. 

THE COURT: GO ahead. 

BY MR. WHITE: 

Q. Ms. Matthews, what is this "document called? 

What are we looking at here, 52? 

A. It's the last 99 messages report, and 

apparently there's not 99 on here because we didn't 

have 99 when we-tested £he equipment• .......................................... 

Q. Okay. 
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A. But this is the home a[rest computer 

generated message report. 

Q. And does this show when the ankle monitor 

was put on Detective Woolridge? 

Yes. 

Where does it show that? 

If you look to the left, it says client 

number, 213167. That was the number of "the equipment 
that I assigned to Detective Woolridge. 

And then where it says new client, that's 

in fact whenever I turned the equipment or, and that it 

was at 12:06 on 10-07-97. 

And then what is is that message 

See the column? 

Yes. 

Q. Then the next column, received hime zone. 

What is that? 

A. Okay. The one on the left• the first 

message time zone is when the event occurred. The 

preceding time zone is when the computer in Phoenix 

received the message. 

Q. Now, where was the bracelet strapped on 

Detective Woolridge, at the Nordstrom home or at your 

At my office. 
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Q. Did you then go to the Nordst•7om home with 

Detective Woolridge? 

Yes. 

And that's when you plugged in the 

Ao 

equipment? 

A. 

Q. 

A.. 

Yes. 

Is that on here somewhere? 

Yes. It says hello. That's whenever I 

plugged in the @quipment. 

Q. Where is that on the message column? 

A. That's the third one down, 12:57. 

Q. Now, what are the next two eutries there, 

FMD connect, power gain and power loss? Te].l us about 

that. 

A. The FMD connect shows, [.t act•].a]]y records 

the time that I plugged the equipment into the 

electrical phone outlet. 

Q. Okay. 

A. And then the power gain, it actua].ly 

records the exact time that I also plugged it into the 

electrical outlet. 

Q. Okay. 

A. Okay. 

And what's the power loss, then? 

The power loss is when I unplugged 

So you actually unplugged it there at the 
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Nordstrom home? 

A. Yes, I did. 

Q. As if you were goingto, you <•ou].d take the 

FMD with you? 

A. Yes. 

Q. And it recorded it? 

A. If I were to attempt to do that, yes, it 

records it, every time it's plugged J.n or unp].ugged. 

Q. Okay. And then What's the L0C fail. 

What's that? 

A. Okay. That's the location fail. That's 

whenever the computer in Phoenix calls to say something 

has happened, that I'm not getting a good readout on 

you, and that's in fact because I had unplugged it. 

Q. sO youunplugged it and it recorded when 

you unplugged it? 

Yes, the location failure. 

Because the computer called right to the Q. 

home. 

A. 

Q. 

Right. 

And, then, what's the next entry, call 

back. What does that mean? 

A. Okay. That's a call back. That's the 

computer in Phoenix calling just a second time, just to 

check the fail-proof what happened the first time, 
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there was a L0C failed, and it will ca].], back again. 

Q. And then these next five or si× entries, 

are you testing the machine there at the Nordstrom 

home? 

A. Yes. 

Q. And does it show when you left, or more 

appropriately, when Detective Wool.ridge [eft the home? 

A. Well, first it shows that she entered. 

Q. Where is that? 

A. At 13:10. I:i0. 

Q. To find that on a message co].•imn, where are 

we looking for it? 

A. Well, it's one, two, three the ninth one 

down. You can see enter. 

Q.. And that shows where Detective Woolridge 

walked into the house with the bracelet 

A. Yes. 

Q. And then these next items, is that where 

you did some more testing of the machinery? 

A. Yes. 

Q. Does it show her leaving? 

A. Yes. She finally left at 13:44. 

Q. Okay. And that was consistent with the 

time you noted when you were doing the testing? 

A. Yes. And she did not leave the house 
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between the 13:10 and the 13:44 when I was lJnplugging 
in all the equipment and plugging it back •n. 

Q. What's the next entry right below that? 

See where it says call back at 17:527 

A. Yes. 

Q. What's that? 

A. The computer is set up to randomly call. 

The FMD calls the computer in Phoenix and the computer 

in Phoenix calls the FMD at home. 

Q. Okay. 

A. And that's one of those times when there 

has just been a call back. 

Q. Just a random call for the computer 

checking on the equipment? 

A. Right. 

Q. Is that that back-up system you were 

talking about? 

A. Yes. 

Q. Now, did you go back out later that night? 

A. Yes. 

Q. And did you make a note of when you went 

out later that night? 

A. Yes. 

Q. Did you compare that to the printout when 

you got the printout? 
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A. Yes. 

Q. And doe• the printout indicate when 

Detective Woolridge entered theh0me •bat nfgh£? 

Yes. 

Where is that? 

That's about three-quarters o[ [.he way 

It would say, enter at 20:57 on the message time 

Q. Okay. And what does that tell you? 

happened on that time? 

.A. 

again. 

Q. 

What 

That's when she entered the Nordstrom home 

Okay. Now, did you do a series of tests 

where Detective Woolridge would leave the home and 

were you being assisted by Detective Salgado there? 

A. Yes. 

Q. Were you and he keeping track of when she 

left and what time the monitors said she ].eft, that 

kind of thing? 

A. Yes. We were basically the t•.me keepers 

and we had a notebook, and we were recording it so we 

could later compare the time that we had uecorded with 

the time that the equipment recorded. 

Q. What did you find after looking at the 

times that you and Detective Salgado and the times that 
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the printout recorded? 

A. We found that the time that we had recorded 

and the time that the equipment had recorded were 

virtually exact except within a few seconds that our 

clock was off from the clock in the computer. But 

those were consistent, just because of the difference 

in our clocks. 

Q. What is the last entry down-there, 

XMT TAMP. What is that? 

A. That's a tamper, a transmitte•" hamper. And 

Detective Woolridge cut the ankle bracele• off at that. 

exact time and the machine.recorded it. 

Q. Now, why did you have to cut •t off? Why 

can't you just slip it off? 

A. It's not made to slip off. In fact, it's 

made so it has to be cut off so the offenders can't 

just pull it off and leave it lay and give a false 

reading. It stays on the offender until it's cut off. 

Q. And when it's cut off, do you always get 

that signal that you got there? 

Ao Yes. 

MR. WHITE: 

THE COURT: 

MR. LARSEN: 

Thank you. That's all I have. 

Cross-examination? 

Thank you, Your Honor. 
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CROSS-EXAMINATION 

BY MR. LARSEN: 

Q. Ms. Matthews, as I understand •.t, this is a 

test you did over a few hour time span? 

A. Yes. 

Q. About 18 months after the time •n question? 

A. Well, we did it, like I said, iT• the fall. 

It shows here that we did it October 7th of '97. 

Q. so give or take a month or so, about 18 

months after the time that we're talking about in this 

trial, if we're talking May of '96? 

A. Yes. 

Q. And you're using equipment-that may or may 

not be the same equipment that was attached to Mr. 

Nordstrom? 

A. Correct. It would have been the same type, 

but I don't know if it was the exact same number. 

unit? 

A. 

Q. 

same unit? 

A. 

Q. 

A. 

Right. It could have been a different 

Yes. 

For all you know, it could have been the 

Yes. 

You have no idea what it was? 

Correct. 
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49 

REDIRECT EXAMINATION 

BY MR. WHITE: 

Q. Were you working in the Paro].e Department 
in May and June of 1996? 

A.. Yes. 

Q. Were you a supervisor then? 

A. Yes. 

Q. Were you responsible for supe•,•.sJ.ng "" 

people, parole officers who supervised people on home 

arrest? 

A. Yes. 

Q. Were you familiar with the type of 

equipment they were using to do that? 

A. Absolutely. 

Q. The same type of equipment hhat you 
used'io 

conduct this test in October of '97? 

A. The exact same equipment. 

Q. Exactly the same kind? 

A. Yes. 

Q. The '97 test, did it involved upgraded 

equipment or better equipment or anything like that? 

A. No. 
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the test, in your opinion? 

A. No. 

MR. WHITE: Thanks. 

be excused? 

5O 

Would this 18 months make a d_i.fference in 

That's a]_]. I have. 

THE COURT: Any reason this w•.tness can't 

MR. LARSEN: No. 

(Whereupon, the following proceedings were 

held at the bench, out of the hearing of :l:he jury:) 

THE COURT: We have a couple of jury 

questions. It's a little tough to read. 

MR. LARSEN: If it gets a busy signal, does 

it redial until it gets an answer? Good question. 

T•E COURT: 

MR. WHITE: 

MR. LARSEN: 

MR. WHITE: 

Okay. 

Another good question. 

Yes, and readab].e. 

And the second one, the middle 

one, prompted me to think of one. What if there's a 

power failure like a power storm or something.. 

THE COURT: Well, as always,. I'll give both 

of you the opportunity to ask them to avoid confusion. 

Can you make that out? 

MR. LARSEN: 

MR. WHITE: 

MR. LARSEN: 

Designated. 

Those are all good questions. 

I'm having trouble reading 
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51 

MR. WHITE: Okay. I agree to all of them. 

(Whereupon, the bench conference was 

THE COURT: Ms. Matthews, you win the award 

for drawing the most questions from the jury so far. 

(Laughter.) 

There are a number of them and I will go 

through them one at a time. The jurors write about 

like I do, so it's a little difficult to read them. 

If the computer gets a busy signal, does it 
redial until it gets an answer? I assume they mean the 
main computer. 

THE WITNESS: Yes, it continues to redial 

for up to can you hear me? I'm sorry. 

I want to make sure that I understand the 

question correctly. 

If the master computer in Phoenix calls the 

computer in the home and gets a busy signalr does it 

continue to redial? 

And the answer is, yes, the computer in 

Phoenix will continue to redial, up to about four 

times. Then it will create an alarm, and we have 

someone sitting in our control center 24 hours a day, 
and when they got that alarm, then a human would go to 
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the phone and try to call. And if they couldn't reach 

them, then they would call a parole offJ.cer or beep the 

parole officer. 

THE COURT: Next question: Why is there 

sometimes a delay of up to i0 minutes between the 

message time and the message received in Phoenix, and 

sometimes not that long? 

THE WITNESS: There is a built-in delay, 

and the 5uilt-in delay is because the offender may work 

to one area of the house that has metal_ o]:" [t could be 

a block wall, and it would normally show hhat the 

offender left because the signals don't always go. 

through the metal or through the block walls.' 

So there's a slight grace per•.od that's 

built in. .Anything beyond that slight grace period 
would be when the computer in the home is trying to 

call the computer in Phoenix and the computer in 

Phoenix is busy. 

So the computer at home keeps t;edialing 

until it can give that message to Phoenix, but it 

actually records what occurred, and that's why we see 

the difference between the received time and the 

message time. 

THE COURT: What happens when the main 

computer system on the home phone system goes down or 
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the home system goes down, either/or? 

THE WITNESS: Well, if the main computer 

system in Phoenix went down, the home unit would still 

be working independently. It would still be recording 

everything the offender does. 

When the main computer in Phoenix came back 

on line• then the home computer would dump all that 

information for printout. 

Now, the other question, I be].ieve, is what 

happens if the FMD at home goes out. The FMD at home 

has a battery in it, and even if there's a power loss, 

it continues to record everything that occurs. And 

then it redumps it when it's PlUgged back in. 

THE COURT: By redumping, yol• mean it 

communicates all that to the main compute•[? 

THE WITNESS: I'm sorry. Yes. 

THE COURT: What is the. fail rate for the 

system? 

THE WITNESS: You know, we don't have 

any I don't have that knowledge to Say exactly what 

the fail rate system is. 

When I went to a training on the FMD 

system, basically we were told that it was like 99 

percent accurate. 

THE COURT: The other closely re].ated 
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offender tricked the system? 
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THE COURT: Is there a designated phone 
line for the FMD unit? 

54 

THE WITNESS: For the home o]? hhe computer 

Or should I just cover them both? 

I think yo11 probably ought to 

in Phoenix? 

THE COURT: 

cover them both... 

THE WITNESS: Yes. There is a definite 

phone number in the home that the FMD is connected to. 

Now, if I'm going too far here, just st•p 
me, Your Honor. 

As far as a definite phone line, I don't 

know if you're asking the question, does the phone have 

phone has one phone number but t•ere's like three lines 

in the house that are connected, then that wouldn't 

matter, because it's the same phone number. 

If the question is, is there a definite 

numbel that the big computer in Phoeni× has, then, .yes, 

there is. There is a specific number thatit's 

connected to. In fact, there's more than one number in 

case the line is busy. There's several numbers. 

THE COURT: And are those numbers dedicated 

simply to communication with these FMDs? 
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The range of the transmission 

can be changed. Generally speaking, i-t's about i00 

yards, but it can be decreased. 

Do you want me to say why it co•l].d be 

decreased? 

THE COURT: 

THE WITNESS: 

THE COURT: 

NO. 

Okay. 

I'll give the attorneys a 

chance for follow-up questions, so they may want to get 

to that. 

How do you know if and when the battery in 

the transmitter fails, or can the battery be taken out 

of the transmitter? 

THE WITNESS: 

these. 

Somebody is familiar with 

Yes, there is a battery in the transmitter, 

which is the ankle bracelet itself. And if the battery 
in the transmitter dies, then it sends an alarm. Okay. 
Then I would get an alarm on this printout sheet that 

would say low battery. 

Can the battery be changed? Yes, but only 

by a parole officer who has the appropriate equipmenf 
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to take the monitorlng off the ankle• •nsta]l a new, 

correct battery and reconnect it. 

THE COURT: And if the battery is out, does 

that mean that it cannot transmit, if the battery is 

dead? 

THE WITNESS: First of all, we get a low 

battery signal and it continues to transm:it during the 

low battery signal period. If a parole •fFi.cergot 

that, they would change it immediately. 

If they allowed it to progress until it 

said dead battery, then, no, .it would not record while 

there was a dead battery, but it would show that the 

offender was gone. 

THE COURT: What is to keep the arrestee 

from substituting another transmitter for his if he, 

for instance, may have had contact with other felons 

who also had similar devices? 

Could they tamper with the transmitter and 

have another transmitter work with his FMD? 

THE WITNESS: No. The ankl• transmitter 

and the FMD are married, so to speak, onto one specific 

compnter number and line at the time it is put on the 

dffender. Therefore, it would not work if you tried to 

use a different transmitter with the one FMD. 

The other part of that question is, I think 
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it was what would prevent an offender from trying to 

attempt to do that. The offender couldn't get it off 

to trade it with somebody else unless they cut it off. 

And if they cut it off, it would send the sl.gnal that 

it had been tampered with and the parole officer would 

know that something had occurred. 

THE COURT: The final questioT• i.s: Does 

the FMD operate or call out in the event of a parole 

violation if the telephone is busy or being used? 

THE WITNESS: If the offender is not home 

when he should be home let's say hypothetically 
speaking, 5:00 o'clock in the evening• 

He should be home at 5:00 o'clock in the 

evening. He'• not home and Mama is ta].king to Aunt 

Irene on the phone. 

The FMD will record at 5:00 o'clock that 

the offender was not home. However, it cannot relate 

that to the master computer in Phoenix unt•l Mama gets 

off the phone. So once Mama gets off the phone, it 

will relate it, and then that would correspond with the 

previous question as to why there is sometimes the 

difference in the message time and the received time. 

THE COURT: All right. 

Mr. White, do you have any follow-up 
questions? 
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58 

I do. May I approach, briefly? 

Yes, you may. 

FURTHER REDIRECT EXAMINATION 

BY MR. WHITE: 

Q. How about if there's like a power outage 
because of an electrical storm? We have Ithunderstorms 

and lightening and stuff here in Tucson. The power 

goes out, at least it does at my house, usually right 
in the ninth inning or something really important. 

What happens then? You received questions 

about.power failures. What happens then? 

A. You're correct. It's a frequent occurrence 

in Tucson. 

And when it does occur and the power is 

out, the FMD has a battery that does not get changed 

that's the black box unit and it continues to record 

all the offender's movements. 

Then once the electricity comes back on to 

the home, then it sends all that information that it 

stored to the main office, the computer in Phoenix. 

Q. And ifthe offender left when he wasn't 

supposed to during that power outage, what would be the 

result? 

A. Well, first of all, it would record the 
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Q. 

A. 

59 

What would record? I'm sorry. 

The FMD, or the black box in the home, 
would record that it had actually lost power-; it would 

store that in itself in its recorder, and s• first, the 

printout would say power loss. 

Q• Now, I've handed you an exhib:it• Would yogi 

read the number? There's a green tag on khe back. 

A. Yes. It's CR-57526. 

Q. There's a number like 45? 

A. Yes, 45. 

THE COURT: 45. 

Q. And that's one of these long sheets with 

the orange thing 
on it? 

A. Yes. 

Q. Do you see any of those power loss entries 

on that document? 

A. Yes, I do. 

Where do you see that, so we k•ow where to 

look? 

A. I see it. It's almost at the bottom. 

just right after the next-to-the-last orange mark. 

It's on 7-8-96. 

Q. So what is that record? What is the 

computer telling us by that record? 

It's 
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A. Power loss. That's telling us that the 

power to the FMD, the electrical power to the FMD was 

disconnected. Or that the electrJ.city in the home went 

off. 

Q. Now, one of the juror's questions was if it 

gets a busy signal, you said it redials up to four 

times and then it creates an alarm. 

A. Yes. 

Q. Is there 
a record of the alarm? 

A. Yes. 

Q. Is the record of the alarm on something 
like this alarm status report that you're 

holding 
in 

your hand? 

A. 

Q. 

A. 

Q. 

Yes. 

So there's a permanent record of that? 

If it was printed and kept, yes. 

You were answering a question and you 

mentioned something about if the parolee goes beyond a 

metal door or a block wall. 

A. Right. 

Q• You were at the Nordstrom house. 

A. Yes. 

Q. It's a block house? 

A. Yes. 

Qo In fact, if we're talking about a house 
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doesn't work there? 

A. No. What that means, it works more 

intensely there. 

61 

What do you mean by more intensely? 

I mean that it works even better. 

Why is that? 

Well, because if I may• 

THE COURT: Sure. 

THE WITNESS: Stop me if I the equipment 
itself is similar to a homing device in that the ankle 

bracelet gives off signals, beep-beep-beep-beep, that 

are picked up by the FMD unit, okay? 

Now, if things block that signal, then it 

would show that the offender is gone. 

BY MR. WHITE: 

Q. It would show a violation? 

A. Yes, it would show a violation. 

Q. And would it show that violation 
on the 

alarm status report? 

A. Yes, it would. 

Q. Now, I may have interrupted you. I 

apologize. If I did, keep answering. 

A. The question that one of the jurors asked 

is what is the range, and I said about i00 yards. 
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But, if in the middle of that I00 yards 

were very heavy block walls or some cars, okay, then it 

would probably show that the offender left at the 50 

yard line as opposed'to showing that he ].eft when he 

got at i01 yards. 

Q. Because the FMD wasn't picking up the 

transmission from the ankle bracelet? 

A. Right. 

Q. Okay. I gotcha. 

In response to the juror question about I00 

yards, so why do you give him any range at all? 

A. So that they can use their home, so they 

can get out of their bedroom, so they can go to the 

kitchen or, you know, to the bathroom, to the back 

laundry room. 

Q. Front porch, driveway, things like that? 

A. Sometimes they can go to their front porch 

if it's not divided by a block wall. 

Q Okay. 

A. Or sometimes they can't even go to their 

mailbox if it's divided by a block wall. It will show 

that they're gone. We can also skew that down to a 

tighter range. 

Q. Now, there was a question about if the 

battery dies, and you said if the battery dies it sends 
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a signal or an.alarm. 

How can it send a signal if the battery is 

First of all, how many batteries are we talking dead? 

about? 

A. Right. Thank you. 

There's two batteries. There's one in the 

FMD and there's one in the transmitter o• the ankle 

bracelet. 

Q. Okay. 

A. The ankle bracelet, •hen it starts it 

will show the signal that there's a low. battery, that 

it's getting low, okay? 

Once it officially becomes dead• then you 

get that signal, and you're correct in that the 

transmitter can't send that to say I'm dead because 

it's in fact dead. But the FMD is coded to understand 

that when it doesn't receive that signal anymore, that 

it's dead. 

Q. Then what does the FMD do? 

A. Then the FMD transmits that. 

Q. To the main computer? 

A. To the main computer. 

Q. And would you pick up that kind of signal 

on this alarm status report? 

A. Yes. 
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reasons. 

Q. By this, I mean the thing I'm holding up 

with the orange lines on it? 

A. Yes. 

Q. Would you also get some ki•id of signal if 

the battery in the ankle bracelet was weak? 

A. If the battery were weak, you wouldget the 

low battery signal. If the ankle bracelet was weak, 

you would not get a weak. signal, you wou].d get a tamper 

signal, because the ankle bracelet is rubber that has 

little, tiny microfiber wires inside it, and if one of 

those break, then you would get the signalthat it had 

been cut. 

Q. Okay. And, finally, the juror asked the 

question about offenders swapping transmitters. 

Why can't they swap transmitters? 

A. Well, there's several reasons why they 

can[t swap them. One is, they can't get them off 

unless they cut them off. 

And if they cut them off, what happens? 

I get an alarm. 

On this thing? 

Yes, on that thing. That's one of the 

The other reason is if I don't know 

they couldn't put it back on if they tried to swap 
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them, because you couldn't tape it. The micro wires 

can't be taped, so they couldn't put it or somebody 
else's leg once they cut it. It wouldn't P•.t. 

Q. What I didn't understand abo•It your answer 

to the juror's question, let's say I am wea]-ing one of 

those ankle bracelets and Detective Woo]ridge is 

wearing one. 

And I say, so, Woolridge, I wal•t to go out 

and have a beer. Why don't you come to my house, you 

sit in the house with your ankle brace].et.. We'll fool 

the computer, I'll go have a beer and everybody will 

think it's okay because there's an ankle bracelet in 

there. 

A. No.. 

Q. Why not? 

A. Because your ankle bracelet has a number on 

it and your FMD box in your home has a number on it, 

and those two numbers and signals have been married 

together and they then become one unit. They.can't be 

separated. 

Q. I see. 

A. In fact, your number is so original that if 

the two of you go to-church together, I have a piece of 

equipment that I can drive by and use the equipment and 

tell if one or more of you are in there and where 
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you're at. 

MR. WHITE: 

THE COURT: 

MR. LARSEN: 

66 

Thank you. That's all I have. 

Mr. Larsen, any follow-up? 

Briefly, Judge. Thanks. 

RECROSS-EXAMINATION 

BY MR. LARSEN: 

Q. Ms. Matthews, the monitoring device is 

attached to your ankle, correct? 

A. Yes, the transmitter. 

Q. The transmitter. That's the little thing 

up there on the diagram, if you want to take a look. 

A. The ankle bracelet. 

Q. That's what's attached to your ankle, 

correct? 

A 

Q Okay. 

the shoe, correct? 

A. Yes. 

Q. So where your shoe level would normally be 

is where it's attached, correct? 

At 

Correct. 

And it's attached to the ankle above 

What do you 

So you can wear your shoes? 

Well, right. It's above the joint. 

And if you normally wear work boots, for 
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example, you're going to need it a little b•t higher. 

A. No. If you wear work boots, yon need to 

buy the lace-up kind so that you can lace •t up over 

your transmitter. 

Q. And if you wear cowboy boots? 

A. If you wear cowboy boots, whal•'s going to 

happen is you're going to keep pushing it up on the 

heavier part of your leg 

Q. Up towards the calf? 

A. Up towards the calf. And the rubber on 

that will stretch, but, again, th• little wires inside 

will not. So you're going to break a little wire in 

there and you're going to cause a tamper a].arm and 

you're going to have to have a new bracelet. 

Q. All right. Do people wear cowboy boots, o• 

are people allowed to wear cowboy boots wh•le on 

parole? 

A. We discourage it when they have the ankle 

bracelet, but they some of them do go ahead and wear 

cowboy boot• and they do come back in for a new 

bracelet. 

Q. Or their parole officer just moves it up on 

the calf and says, okay 

A. No. No. No, we never make it looser. 

Q. You've never done that? 
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A. No. See, if you make it looser, then 

you're going to make it large enough that .it could be 

pulled off. 

Q. 

A. 

Okay. 

It always has to be very snuq. In fact, 
train my officers that when they put them on, just have 

enough room for two fingers to be %n between. 

Q. Okay. How far up, if you cad answer this, 
because everybody's calves are different, I suppose, 

how far up a leg can it go before one of the wires 

breaks? 

A. Not very far, because remember, we put it 

on very snugly. 

Q. A couple inches? 

A. Maybe even three. It depends on, you know, 
how the leg is made. Some people have heavier calves 

because they're more muscular. But I'd say three 

inches, a round figure. 

Q. So there is some give to the wires so that 

it slides up and down your leg, at least two or three 

inches? 

A. The rubber will stretch, but at some point 
you're going to pull the wires and they're going to 

break. 

MR. LARSEN: Okay. Thanks. 

ER 663



Case 4:03-cv-00478-DCB Document 110 Filed 09/06/13 Page 75 of 231 

1 

2 

4 

5 

6 

7 

8 

9 

i0 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be excused? 

69 

THE COURT: Any reason this witness can't 

MR.. WHITE: May I brief].y-fo].3•ow-up? 

THE COURT: Yes, you may. 

FURTHER REDIRECT EXAMINATION 

Thank you, ma'am. You may step down. 

are excused. 

The State may call its next witness. 

MR. WHITE: Call Detective Salgado. 

You 

MR. WHITE: 

THE COURT: 

can't be excused? 

Thank you. 

Now, any reason this witness 

BY MR. WHITE: 

Q. If the parolee is scooting tha• ankle 

bracelet up and the rubber is stretching and they 

finelly break one of those little wires, does that show 

up on the alarm status report? 

A. Yes, it does. .It will show up as a tamper 

alarm, the same as if they cut it. 

Q. So you've got a record of that? 

A. Yes, we would. 
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Yes. 

He does smoke, doesn't he? 

Yes, he does. 

He could have just been standing out there 

looking at the moon or the stars or letting off steam? 

A. Yes. 

MR. WHITE: 

have. 

be excused? 

THE COURT: 

Thanks, Ms. Cart. That's all I 

Any reason this witness can't 

Thank you. You You may step down, ma'am. 

are excused. 

The State may call its next witness. 

MR. WHITE: Call David Nordstrom. 

DAVID NORDSTROM, 

having been first duly sworn to state the truth,.was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. WHITE: 

Q. Sir, would you tell the jury your name and 

spell your last name for the court reporter, please. 

A. David Nordstrom, N-o-r-d-s-t-r-o-m. 

Q. Mr. Nordstrom, how old are you? 
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A. Twenty-eight. 

Q. Would you tell the jury the last grade you 

completed in school. 

A. The eighth grade. 

Q. Do you live here in Tucson or did you grow 

up here in Tucson? 

A. Yes, I did. 

Q. Bow many people in your family, your 

immediate family? Just tell us who they are. 

My dad and my mom, my stepmom and my 

brothers. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

What is your dad's name? 

Richard Nordstrom. 

Bow about your mom, your mother? 

Cynthia Washbourn (phonetic). 

You said a stepmom. 

Yeah. 

What's her name? 

Teresa Nordstrom. 

And does she go by Teresa or another name? 

Terri. -.• 

You said you had some 
brothers•••W•at 

are 

your brothers' names? 

A. Rick and Scott Nordstrom. 

Q. All three of you boys grow up here in 
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Tucson? 

A. Yes. 

Q. Specifically, who did you live with when 

you were growing up? 

A. 

Q. 

A. 

months, four months. 

her very long. 

Q. Why not? 

A. My parents got divorced when I was four and 

I stayed with my dad. 

Now, at some point did your dad get 

remarried? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

My dad. 

Your mom wasn't there? 

Yeah. I lived with her for about three 

I'm not sure. I didn't live with 

•es. 

Any was that to Terri? 

Yes. 

Was Terri sort of your mom 
from then on? 

Pretty much, yes. 

From what age, if you can recall? 

She met my dad when I was about four, five, 

somewhere around there, and ever since. 

Q. So when you were living at home, you were 

living with your dad and Terri? 

A. Yes. 
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Q. How much time do you think you spent with 

your mother since how old are you now? 

A. Twenty-eight. 

Q. So in the last 24 years, how much time do 

you think you've &pent with your mom? 

A. Four months, five months, the little bit of 

time I lived with her. 

How much time do you think yon spent with 

Terri? 

A. 

Q. 

Twenty-four years. 

Now, Mr. Nordstrom, in the beginning of 

1996, let's start in 1996, where were you? 

A. Douglas penitentiary. 
Q. You were in prison there? 

A. Yes. 

Q. What crime were you convicted of that you 

were in Douglas? 

Theft by control. 

Did you get out of prison in '96? 

Yes, January 25th. 

When you got out, where did you go? 

My father's house. 

Is that in Tucson? 

Yes. 

Now, when you got out of prison, were you 
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totally done with that or was there some kind of 

conditions on you or? 

A. I was on home arrest. 

Q. Explain home arrest. 

A. I wore an ankle monitor around my ankle. 

It pretty much kept track of me, kind of ].•.ke followed 

me wherever I went. I had certain times that I had to 

be home, certain times I'd go to work. 

So you had kind of like a curfew? 

Yes. 

And how would did you.have a parole 

officer? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. No. 

Q. Okay. 

weird look there. 

Yes. 

Do you remember his name? 

Fritz Ebenal. 

The first name was Fritz? 

Yes. 

Do you know how to spell the last name? 

The court reporter is giving you a 

A. I have no idea. Sorry. 

Q. How did Fritz keep track of you to make 

sure you were obeying your curfew? 

A. I had a weekly meeting on Wednesdays or 
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Thursdays. Sometime during the week .I would meet with 

him, once a week, every week. 

What would happen during this weekly 

meeting? 

A. I would explain where I had to go, what • 

was doing, and he would give me time frames that on 

certain days to go do certain things. I would go to 

work, A.A. meetings, go to the store, free time. 

Q. Now, let's talkabout work. When you got 

out of prison did you try to find work? 

A. Not immediately. After about the first 

week I got kind of bored and then I went and looked for 

a job. 

Q. 

A. 

friends. 

Did anyone help you find work? 

Cindy Inman, she helped me. One of her 

She gave me a number, I called them and they 

gave me a job. 

job? 

How did you know Cindy Inman? 

I met her through somebody in prison. 

And then she assisted .you in getting this 

Yes. 

Who did you get the job with? 

John Mikiska, Star Masonry. 

What did you do for him? 
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A. I was a laborer. I just did what he 

wanted, you know, helped him basically. 
Q. And he was in the masonry business-, 

building block walls, that kind of thing? 

A. 

Q. 

A. 

Q. 

A. 

depends. 

Q. 

A. 

Q. 

come straight home or would you go anyplace e,lse? 

A. Oh, sometimes I would; sometimes I 

wouldn't. It really depended on how much time I had 

left before I had to be home. 

Q. How much time you had left. 

on your curfew? 

A. Yes. 

Q. Okay. 

would you go? 

A. 

Q. 

A. 

Yes. 

Did you have a driver's license? 

No, I didn't. 

How would you get to work? 

Cindy, my dad, John sometimesr Terri, it 

And how would you get home from work? 

Same way, one of them. 

After you'd get off work, would you always 

To the bar. 

Did you work Monday through Friday usually? 
Yeah, Monday through six days a week, 

If you had some time left, where 

86 

Oh, you mean 
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today? 

A. 

Q. 

Yes, he is. 

Would you tell us where he's seated and 

what he's wearing so we know who you are talking about. 

A. He's the defendant in the gray jacket and 

blue shirt. 

MR. WHITE: May the record reflect the 

witness has identified the defendant? 

THE COURT: The record will reflect that 

the witness has indicated the defendant. 

Now, did you know him from before? 

Excuse me? 

Did you know the defendant before you saw 

pretty much Monday through Saturday. 

Q. Sometimes you didn't wor• during the days 
of the week, any times you didn't work because there 

wasn't work available? 

A. Yeah, but that was very seldom that that 

happened. 

Q. Now, at some point in time when you're here 

in Tucson, which we're talking now the spring, February 
on in '96, did'you come into contact with a person 

named Robert Jones? 

A. Yes, I. did. 

Can you tell us, is he in the courtroom 

ER 675



Case 4:03-cv-00478-DCB Documenti10 Filed 09/06/13 Page 87 of 231 

3 

4 

5 

6 

7 

8 

9 

10 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

him here in Tucson in '967 

A. Yes, I did. 

Q. How long had you known him? 

A. Since '93. 

Q. When you saw him again here in Tucson in 

'96, were you and he friends from before? 

A. I don't 

Q- Before you saw him here in '96?" 

Yes. 

Were you and he friends from knowing him 
before? 

A. 

Q. 

Yes, we were. 

And when you saw him here in Tucson, did 

you re-establish that friendship with him? 

A. 

Q. 

A. 

Q. 

knowledge? 

A. 

Q. 

Nordstrom. 

Was Scott Nordstrom here in Tucson when you 
got out of prison in January? 

A. Not in Tucson, no. 

Yes, we did. 

Did you start hanging out with him? 

Yes. 

Now, did he have a full-time job, to your 

88 

No, 

I need to ask you about your brother, Scott 
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brother? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

At some point did he arrive •.n Tucson? 

Yes, he did. 

Approximately when was that? 

April. 

Of '96? 

Yes. 

And did you ever socialize with your 

Yes. 

How did you and he get along at that time? 

Great. 

You guys loved each other? 

Yeah. 

Once he got here, did he at some point get 

a vehicle of his own? 

A. Yes. 

Q. Did you ever catch a ride with him? 

A. Not to John's, no, when I was working for 

Star Masonry. 

But there was a transaction there, I was 

doing masonry and dry wall I was trying to get back 

into dry wall with Scott was basically what was going 

on. 

.Q. So to make sure I understand, you were 

working at the masonry place? 

89 
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A. Yes. 

Q. And then at some point you moved over to a 

dry wall business? 

A. Yes. 

Q. Not your own, but work for somebody else? 

A. Yes. 

Q. Now, did your brother Scott work with you 

in the masonry business? 

A. No. Hedid dry wall. He had a dry wall 

jo b and he wanted me to work with him. 

Q. Okay. 

A. But I don't remember exact].yhow that 

worked out, but there was a time when I was working 
both of them. I was working for John and then when 

Scott had enough work, I went full-time into dry wall. 

Q. So for a while you're working masonry, for 

a while you're working dry wall, and in between there. 

you are doing both? 

A. Yeah, for like maybe a week or a few days. 
It wasn't like a long period or nothing. 

Q. And when you're doing the dry wall, is that 

when you'd catch a ride to and from work with yonr 

brother? 

Qo 

Yes. 

But when you're doing the masonry, you 
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weren't riding to work with him? 

A. No. 

Q. And even when you were working at the 

masonry before you started working at the dry wall, you 

and your brother socialized? 

A. Yes. 

Q. When you weren't working? 

A. .Yes. 

Q. Did the defendant socialize with you and 

your brother? 

Yes. 

Hang out together? 

Yes. 

Now, where were you living at this period 
of time? 

A. 

A. 

Alvernon. 

Q. 

A. 

Q. 

A. 

My dad's house. 

Approximately where is it? 

The south east side, Benson Highway and 

Benson Highway and Alvernon? 

Yeah. 

Who was living there? 

My dad, Terri, me and Terri's mom, my 

step-grandmother. 

Q. Your step-grandmother? 
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Q. 

live? 

A. 

A. 

Yeah. 

Where was Scott living? 
With my grandmother. 

And then did he move to someplace else? 

Yes. 

Where did he mo.ve to? 

To Candi's house. 

Candi is who? 

His. girlfriend. 

How about Robert, where did the defendant., 

At which point? 

Well, it's 

When I first met him, he was living way out 

west somewhere, and then he moved into town on Wilmot 
somewhere, where the hospital is. 

Q. We've got lots of hospitals. Are you 
talking over on the east side? 

A. Yeah, Wilmot where it turns into Tanque 
Verde, the hospital, E1 Dorado, I think maybe. 

Q. One of those hospitals over there. 

A. Yeah, I think it's E1 Dorado. Maybe. I'm 

not even sure. 

Q. But you know it's at Wilmot and Tanque 
Verde? 

92 
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A. Yeah, right there where it makes, you know 

at Pima where they change, Wilmot turns i_nto Tanque 
Verde. 

4 
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11 house? 

Were you over at that house? 

Yes. 

Bow many times? 

Quite often. 

What would you do there? 

Drink beer. 

Okay. Did the defendant come to your 

12 Yes. 

13 

14 

15 

16 

Oo 

occasions? 

What would you guys do there? 

Party. Drink beer. 

Was Scott present on any of those 

17 

18 

19 

20 

ao 

get a gun? 

A. 

Sometimes, yeah. 

Now, at some point, Mr. Nordstrom, did you 

Yes 

21 

22 

23 

24 

25 

A. 

Q. Give me an approximation. 

sometime, before April? 

A. I'd say before April. 

Any idea when that would have been? 

Not exactly. 

In April 

I don't know exactly 
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when though. 

A. 

stipulation thing. 

Q. Let me ask you this: 

Were you. getting it for yourself? 

Where did you get it? 

CindyInman. 

Tell us about that. 

I asked for a gun. 

Why did you want a gun? 

I'm kind of confused on that, the 

yes or no. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

You wanted a gun. 

No. 

Who were you getting it for? 

For Robert. 

Did he tell you why he wanted it? 

94 

Yes. 

Was it for his protection? 

Yes. 

What kind of gun did you get? 

A .380. 

Is that a revolver or a semi-automatic? 

A seml-automatic. 

Now, how did you get it from Cindy Inman? 

I asked her to borrow it. 

What did she say? 

That s a 
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95 

Okay. I explained why and then she said 

Oo 

same reason? 

Yes. 

Did you return that gun to her? 

Yes, I did. 

Did you ever borrow it again? 

Yes, I did. 

Was the second time you borrowed it for the 

Q. The defendant wanted it? 

A. Yes. 

Q. When you borrowed it again, did you ask 

Cindy if you could borrow it? 

A. Yes. 

Q. Where did that conversation where you're 

talking to Cindy about that take place? 

A. Cindy's house. 

Q. Do you remeraber anything about Cindy at 

that time? Was she working? 

A. No. She pretty much stayed in, like she 

was disabled or she was in some kind of accident. 

not she wasn't working, I know that. 

But it's after she's had her accident? 

Yes. 

Was the defendant at her house when you 

I'm 
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Ao 

ammu nit ion ? 

A. 

Q. 

Wal-Mart, the one on Valencia. 

Do you remember anything about the 

Was it .380 ammunition? 

Yes. 

Do you remember anything else about it? 

borrowed that gun? 

A. Yes. 

Q. So after you borrow the gun the second 

time, who keeps the gun? Where does it go? 

A. Robert. 

Q. Do you know where he kept it? 

A. His house and his truck. 

Q. How do you know that? 

A. I seen 
it both places. 

Q. Do you know, was there any ammunition ever 

bought for that gun? 

A. Yes. 

Q. How do you know that? 

A. I was present when it was bought. 
Q. Who bought it? Or who all was present when 

the ammunition was bought?. 

A. Robert and I one time, and then I think 

Scott bought, a box, and Robert and I bought a box. 

Q. And when you and the defendant bought a 

box, what store did you buy it from?. 
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ao 

shelves. 

Q. 

Yellow box. 

A yellow box? 

Yeah. 

How do you remember that? 

Because I seen more than one box on the 

97 

Now, everything is going along •ine and you 

and Robert and Scott are all getting along together 
okay? 

A. Yes. 

Q. Let's talk about the Moon Smoke Shop. Do 

you remember the incident at the Moon Smoke Shop? 
A. Yes. 

Q. That's the day I want to talk about now. 

Were you working that day? 

A. In the morning I was. 

Q. Okay. 

A. Started into the afternoon, I was working. 
Q- Working where? 

A. With John Mikiska. 

Q. At the masonry? 

A. Yes. 

Q. So as we've talked about this, you and 

Scott were not working together at that time2 

A. No, we wasn't. 
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Q. Did you meet up that day with your brother 
Scott and the defendant? 

A. Yes. 

Q. Do you know about where that was? 

A. It was one of the bars, at Berky's or the 
Bashful Bandit. 

Q. What makes you say that? 

A. That's usually where I would go after work 
with John and I called them from there, paged them. I 

paged one of them, I don't remember who. 

Q. Did they both have pagers? 

A. Yes. 

Q. By both, I mean the defendant and your 
brother. 

A. Yes, they both had pagers. 

Q. So John would take you to one of these bars 
and then would he just drop you off or would he have a 

beer with you? 

A. Yeah, we'd hang out. He'd make sure to see 

if I got a ride. If not, he would take me home. If 

got a ride, you know, we'd just hing out and drink some 

beer until they'd show up. 

So did they show up? 

Yes. 

What did you do after they showed up? 
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been admitted. 

this? 

99 

A. I'm not real positive 
on that, but I think 

we went back to Robert's house. But I'm really not 

sure. 

Q. Okay. At some point do you find yourself 
on Grant Road? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. '62 Ford. White. I think it was a unibody 
or something like that. 

Q. A unibody? 

A. Yeah, I think so, if I remember right. It 
had one big frame.- 

Q. I was going to ask you, what's a unibody? 
A. It's just one solid truck. 

MR. WHITE: May I approach, Your Honor? 

THE COURT: Yes. 

I'm going to show you 13 and 14 that have 

Do you recognize the vehicle shown in 

•es. 

Who is with you? 

Scott and Robert and me. 

Are you in a vehicle? 

Yes. 

What vehicle? 

Robert's truck. 

Describe the truck for 
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please? 

Yes. 

That's 

That's the truck. 

That's the defendant's truck? 

Yes. 

MR. WHITE: May I show this to the jury, 

i00 

THE COURT: Yes. 

When you said a unibody, what's a 

I think it's like where the cab and the bed 

is combined. 

Q. There's not a big separation between them? 

A. Yes. 

MR. WHITE: While we're showing things, may 

I approach again, Your Honor? 

THE COURT: Yes. 

Q. I'm showing you what's been admitted, I 

think, as State's 33. 

Do you recognize the person shown in that 

photograph? 

A. 

Q. 

A. 

Q. 

A. 

Yes, sir, I do. 

And is that the defendant? 

Yes, it is. 

Is that how he looked in '96? 

No. Well, the beard and hair, not the 

ER 688



Case 4:03-cv-00478-DCB Document 110 Filed09/06/13 Page 100of 231 •:• 

5 

6 

7 

8 

9 

I0 

II 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

1 clothing. 

2 Q. 

3 A. 

4 

i01 

Is anything else different? 

No. His clothing is different. His face 

clothing? 

A. 

and facial hair and his hair is pretty much the same. 

Okay. His build was the same? 

I really can't tell from that picture. 

And what would be different about the 

That's more casual than he mostly when I 

knew him in '96, he was wearing western clothes, a 

cowboy hat, Levi's, jeans. 

Q. Okay. Western shirts? 

A. Yes. 

Q. What kind, short-sleeved or long-sleeved? 

A. Long-slee•ed. Most of them were 

long-sleeved. 

Q. So you're on Grant Road in this pickup 
truck. Who else is in the pickup truck with you? 

A. Scott. 

Q. Just Scott? 

A. And Robert and me. 

Q. Okay. So where do you go? 
A. we drive down Grant. And I don't remember 

what the conversation was but we pulled into.TMC 

parking lot and we were going to steal a car. 
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Q. The TMC parking lot? 

A. Yeah. 

Q. Do you remember the area-of the parking 
lot? That's a big oi' parking lot there. 

Q. Well, it's in the back. You know, there's 

a lot of places. Sort of in the back. There really 
wasn't a lot of cars around, a couple of cars scattered 

around. 

Q. Are we talking about the parking lot that's 

right in the front of TMC or the one that's behind it? 

A. It's in the back, behind it, just in the 

neighborhood back there or something. 

Q. Okay. So tell us what you remember about 

pulling into that parking lot. 

A. Just driving through the parking lot 

looking for a car, and Robert seen a car tha{ he knew 

how to steal so he pulled up by it. 

Q. Do you remember the kind of car? 

A. No. I think it was maybe like a station 

wagon VW or maybe like a little Suburban or something. 
I'm not really positive. It was a little car. It 

wasn't like a big car or nothing like that. 

Q. So you see this car. What happens? Does 

someone get out of the truck? 

A. Yeah, Robert got out of the truck. 

ER 690



Case 4:0:•-CV-00478'DCB Docdi-hent110 Filed 09/06/13 Page 102 of 231 

1 

2 

3 

4 

5 

6 

7 

8 

i0 

Ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

103 

Q. Tell us what you saw. 

A. He walked over and he had a dent puller, 
screwed it into the ignition and ripped the ignition 
out. 

Q. Now, are you inside the truck watching this 

or are you outside the truck with him? 

A. I'm in the truck and Scott's in the truck. 

Q. Does the defendant get into the car? 

A. Yeah, he's sitting in the front'seat when 

he's ripping the ignition out. 

Okay. Did you guys take the car? 

No. 

Why not? 

I don't think he couldn't get it 

And I guess he started looking through the 

A. 

started. 

car. 

Q. 

A. 

Why do you guess that? 

Because he stopped messing with the 

ignition and he was feeling around, you know, looking, 
feeling on the floorboard and looking around inside the 

car. 

Q. 

truck? 

A. 

Q. 

Okay. Did he eventually come back to the 

Yes. 

Did he bring anything with him? 
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What did he bring? 

A gun. 

A gun? 

Yes. 

What kind of gun? 

A nine-millimeter. 

How do you know that? 

I didn't know that at that point in time 

104 

that it was a nine-millimeter until later long when I 

seen the shells, one of the shells, and I seen the 

bottom of it, nine-millimeter. 

Q. When he came back to the truck, did he show 

you guys the gun,.you and your brother? 

Yes. 

Tell us about that. 

about that? 

A. 

What do you remember 

Grant Road? 

A. 

Q. 

Now, you left. Where did you go, back onto 

Yes. 

Which direction do you go? 

He said something to the effect of: I've 

got my gun now. You know, he had it in his hand. And 

he put it like on his leg, or I don't remember exactly 
where he put it, and we left. 
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A. I guess there was some streets over there• 

you know, roads. I'm not even sure. You know, we just 

ended back up on Grant. 

I didn't ask that question very well. I'm 

sorry. 

did you go? 

A. 

Q. 

A. 

Q. 

Once you got onto Grant• which direction 

West. 

Toward the freeway? 

Yes. 

Was that the way that you would take to 

take you home? 

A. Yes. Not every day. That's not like our 

normal routine but that's the way we were going back on 

that day. 

Q. 

A. 

Q. 

Okay. So you're driving west on Grant? 

Yes. 

What's the next thing that happens that you 

can remember• 

A. I don't know the we were getting, 

pulling up by Stone. I don't know the exact maybe 

there's a little street before Stone, and the topic of 

robbery came up. 

Q. The topic of robbery came up? 

A. Yeah. 
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about it. 

A. 

106 

Who brought that up? 

Robert. 

Tell us about that, all you can remember 

He said something to theeffect that, you 

know: Let's do a robbery. There were two guns 

involved, you know, we all had guns riot all of us, 

but Scott a•d Robert had guns. 

Q. Scott had a gun? 

A. The .380. 

Q. Where did Scott get the .380? 

A. Robert. Well, it was in the truck when we 

were at TMC. Robert had his, well, he said it was his 

nine-millimeter and he handed the gun to Sc6tt. 

Q. Was that at the TMC parking lot or later, 

if you remember? 

A. Yeah, I think it was maybe as we were 

leaving, leaving the parking lot. 

Q. At TMC? 

A. Yeah. 

Q. Tell us about that exchange. 

A. I don't know really how that exchange 

happened. I don't know if he gave it to me and I 

handed it to Scott or if he handed it straight over to 

Scott. 
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Where were you sitting in the pickup? 

In the middle. 

The defendant is driving? 

Yeah. 

107 

Robert is driving, I'm in the middle 

and Scott's the passenger. 

Q. But the defendant somehow gets the .380 to 

your brother? 

A. Yes. 

Q. So you guys are on Grant, somewhere .around 

Stone, and the topic of robbery comes up? 

A. Yeah. 

Q. Okay. Tell us more about that. 

A. When we pulled up to the light at Stone and 

Grant, it was a red light and we stopped, and that's 

when robbery came up again because 
we were stopped. 

And then Moon came up. The Moon's right there. 

Q. The Moon Smoke Shop? 

A. Yeah, the Moon Smoke Shop. 

Q. Go ahead. 

A. And the light turned green and there's a 

little side street by the Moon. I don't know the name 

of it. We went down that and pulled in behind the Moon 

Smoke Shop. 

MR. WHITE: May I approach again, Your 

Honor? 

ER 695



Case 4:03-cv-00478-DCB Document110 Filed 09/06/13 Page 107 :of 231 

5 

6 

7 

8 

9 

I0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

1 THE COURT: 

2 BY MR. WHITE: 

3 Q. 

4 23. 

Yes 

108 

I'm showing you what has been admitted as 

Okay. That's the Moon and that's Grant. 

Does that help you orient yourself? 

A. Yeah. 

Q. This would be going west on Grant. 

A. Yeah, and that's Stone right there. 

Q. Do you see that? 

A. Yes. 

Q. Point for the jury, first of all, you guys 

are going west on Grant? 

A. Yes. 

Q. Okay. Show us that. 

A. We were like over here going that way. 

(Indicating.) 

Shop up? 

A. 

Q. 

And you stopped at a light? 

Stone, right here. 

And the topic of the Moon comes up? 

Yeah. 

Who brought the topic of the Moon Smoke 

Robert did. 

And what did he say about it. 
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1 A. 

2 Q. 

3 A. 

4 Q. 

5 A. 

6 Q. 

7 A. 

8 

9 Q. 

A. 

said. 

Q. 

truck go?. 

A. 

109 

Let's rob it. 

what did you say? 

Take me home. I had to be home. 

Why did you have to be home? 

My monitor. My curfew was up. 

Was it up? 

Well, it wasn't up but it was getting close 

to being up. 

Did Scott say anything? 

I don't really recall exactly what Scott 

So where did you guys go? Where did the, 

Down Grant. I guess this is that little 

side street. (Indicating.) 

Q. Um-hum. 

A. We went down there and pulled in like back 

there and parked the truck right here at the corner. 

Q. At the corner right here? 

A. Yeah; it was like going longways. There 

wasn't any parking spot in the corner. It was going up 

that way. 

Q. 

that? 

A. 

(Indicating.) 

Okay. Was the truck parked lengthwise like 

No, it was like that. 
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Q. Like that, all right. 

Now, when you guys stop there, is it still 

Robert driving, you in the middle and Scott on the 

passenger side? 

A. Yes. 

Q. Tell us what happened then. 

A. They said they were going to go in and rob 

it and would be right out. 

Q. Did they want you 
go.do something? 

A. To drive the truck• 

Q. Okay. Tell us what happened. 

A. They got out. They walked in and I slid 

over to the driver's seat. And I don't even know how 

long it was. It wasn't very long. And I heard 

gunshots. 

Q. 

their guns with them? 

Now, when they went in there, did they take 

Yeah. 

Who had the nine-millimeter? 

Robert. 

Who had the .380? 

Scott. 

Which way did they go in? 

They went like this. (Indicating.) 

Now, did you 
see them actual].y go in the 
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front door? 

A. No, I didn't. You can't see the front door 

from back there. 

Q. So you're sitting there waiting. Do you 

hear anything? 

A• I hear gunshots, I don't know, probably 30 

seconds after they left. Maybe it wasn't that long. I 

wasn't counting or nothing. I'm just guessing. 

Q. Okay. And then after you hear the 

gunshots, how do you feel? 

A. I was pretty scared, you know, that people 

were dying in there. 

Q. Why didn't you take off if you were scared? 

A. My brother was in there. 

Q. Then what did you do, what happened? 

A. Then they came back out. Well, Robert came 

out and then Scott came out and they jumped in the 

truck and said, "Let's go," and then I drove off. 

Q. Which way did you drive? 

A. I went down here. (Indicating.) Then I 

got on Stone and went this way and came back in front 

of the place. 

Q. You actually drove in front of the place? 

A. Yeah, I was pretty I don't know what I 

was thinking, but I was getting out of there basically. 
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was thinking, but I was getting out of there basically. 
Q. Anybody say anything to you about driving 

in front of the place you had just robbed? 

A. Yeah, they got upset about the idea. 

Q. Who got upset? 

A. Robert and Scott. Like: Why are you 

driving back in front of it because, you know, I guess 

that's a pretty stupid thing to do. 

Q. When they came back after the shots, were 

they side by side or was one in front of the other? 

A. Robert came out and then as Robert was like 

getting in the truck, Scott was like right there. You 

know, they didn't really didn't come out side by side. 

One came out and then the other one came out. 

Q. So Robert came out first? 

A. Yes. 

Q. And then Scott? 

A. Yes. 

Q. How was Robert dressed that day? 

A. Western clothes, cowboy boots, Levi's, 

western shirt, cowboy hat. 

Q6 Sunglasses? 

Sunglasses. 

Now, you're driving after you leave, right? 

Yes. 
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driving? 

A. 

113 

Any conversation in the truck as you're 

I don't remember like every bit of it, but 

the topic came up, you know, I shot this many. Robert 

said, "I shot two people," and Scott said, "I shot 

one." 

I was just focused on my driving and I just 
wanted to get out and get home and get out of it. I 

didn't want nothihg to do with it. 

Q. Did they have any money? 

A. Yes. 

Q. Who had the money? 

A. Robert had the money in his pocket. I 

don't know exactly at what time he pulled it out, but 

he gave me some, he kept some and gave Scott some. 

Q. And you kept some? 

A. Yeah. 

Q. Where did you go after you left the Moon 

and you're driving west on Grant? 

A. We went to well, we went down Grant, got 

on 1-10 and went toward my house. 

Q. All right. After 1-10, where did you go? 

A. We stopped at a store, but I don't remember 

exactly at what store. But it was by my dad's house. 

Then we got some beer and went to my dad's house. 
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house? 

A. I went inside and took a shower. 

Robert stayed outside and drank some beers. 

Q.. 

A. 

scared. 

114 

What did you do when you got to your dad's 

Scott and 

Why did you take a shower? 

I just got off work. And I was sort of 

You know, I just get inside. I felt safe, 
I guess, in the house. I'm not sure. 

Q. Okay. You take a shower, get dressed, 
clean clothes, that kind of thing? 

A. Yeah. 

Q. Were they still there? 

A. Yes. 

Q. Tell us about that. 

A. When I came Out, they were ].eaving. They 
were like getting in the truck as I was coming out. I 

walked up to the truck and, you know, .they told me not 

to say anything. And I said okay and they left. 

Q. Mr. Nordstrom, I want to ask you a few more 

questions about that electronic monitoring thing. 
You said something about an ankle bracelet. 

A. Yes. 

Q. Describe what that looked like. 

A. It's black. It's probably about two inch 

square box, about that big (indicating), with a plastic 

ER 702



Case;4:03-cv:00478-DCB Document 110 Filed 09106113 Page 114 of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

I0 

II 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

band going around it and it had wires going through the 

plastic band and it was strapped on my leg. 

Q. Outside of your clothes or inside? 

A. Inside. 

Q. Against your bare skin? 

A. Yes. 

Q. When did you get that put on? 

A. January 25, '96. 

Q. The day you got on parol•? 

A. Yes. Well, the day I got out of prison. 

Q. When did you get it taken off? 

It was in A. I don't know the exact date. 

August, I believe, if I remember right. 

Q. 

A. 

Q. 

A. Ng, I couldn't take it off. There's no 

possible way to get it off without cutting i{ off. 

could have cut it off, I guess, but I never did. 

Q. 

A. 

Q. 

Of '96? 

Of '96, yes. 

Did you take it off in between those times? 

Do you shower with it and all that? 

Yeah, shower, swimming, anything. 

Now, you've already told us that you had a 

curfew imposed on you. 

A. Yes. 

Q. Do you always strictly abide by that 
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curfew? 

A. 

Q. 

A. 

Q. 

A. 

NO. 

You broke curfew sometimes? 

Yes. 

Okay. 

Yeah. 

Did you ever get caught? 

It was pretty much if you break 

curfew, you're going to get caught. There is really no 

way to get around it. 

Q. Remember, around this time period, we're 

talking now May 30th and the middle of June, what's the 

latest time you were out, if you can recall? And don't 

guess if you don't remember. 

A. I'm going to say 8:00, maybe. And that's 

only a guess. I'm not going to guess at 'it. It wasn't' 

that late, I know that. 

Q. Did you think you could beat that 

electronic monitor? 

period? 

A. 

A. 

Q. 

A. 

No. 

W#re you using drugs during that time 

Yes. 

What kind of drugs? 

Methamphetamine. 

How often were you using it? 

Occasionally. It wasn't a daily habit. It 
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wasn't like I was hooked on it or nothing• It was more 

like party time, you know, stay up all nigb-h and drink 

a lot of beer. 

Q. Is that a violation of your parole? 

A. Yes. 

Q. So why were you using it? 
A- I figured I'd get away with it if I wasn't 

doing it all the time. You know, l.ike dr•.nking, I knew 

I could get away with drinking without getting caught. 
Q. Drinking was also a violation? 

A. Yes, it was. 

Q. Did you ever get caught using the drugs? 
A. Yeah. I dropped a dirty UAo 

Q. UA, urinalysis?. 

A. Urinalysis test. 

Q. Okay. Now, let"s talk about the Fire Hall. 

Were-you ever a member of the Fire Fighters 
Union Hall? 

A. 

Q. 

A. 

Q. 

member? 

A. 

Did your mother work there? 

Yes, 

How about your brother Scott, was he ever a 

Yeah, at one time he was. I don't know 

exactly .when, but he was at one time. 
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Did your mother ever work there? 

Yes. 

Do you remember when that was? 

When I was small, maybe ii, 12 years old, 
somewhere around there. 

Q. Now, the night the Fire Fighters Union Hall. 

murders happened, did you work that day? 

A. Yes. 

Q. Where did you work? 

A. I worked with Scott. We worked at, I think 
it was Graybeck some kind of what was the name of 

it. 

I was working for I can't even remember 

that dry wall company now Saute Fe Dry Wall, and we 

were working Saute Fe contracted a job to, I think 

the company was Graybeck Construction or something. 
It's way out east. It's like past Houghton, way out in 

the boonies. 

Q. How long did you work that day, if you 

recall? 

A. I worked an eight-hour shift. 

Q. Where did you go after you worked? 

A. Home. Well, Scott and I, we left in the 

truck. We went down Houghton, got on Houghton and 

stopped at I think like a Chevron station or something 
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there. Bought some beer, drank some beer and drove 

home. Went to dad's house. 

Q. When you got home to your father's house 

that day, did you leave the house after that? 

A. No, I didn't. I got home at my curfew, you 

know, maybe a half hour before. Not much time before. 

Q. Okay. Scott hung out there at the house 

for a while or what? 

A. For a little while. 

Q. And then what, he leaves? 

A. He leaves to go home. 

Q. Did you see him that day at all after that• 

your brother Scott? 

A. I don't know if I seen him, but I know I 

talked to him. 

Q. On the telephone? 

A. Yeah. 

Q. But you didn't see him after that? 

A. I don't think I did. 

Q. Later after that? 

A. Yeah. 

Q. How about the defendant, Robert Jones, did 

you see him? 

A. Yes. 

Q. Let's talk about that. 
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A. 

120 

When did you see him? 

A. I don't remember the exact time, but it was 

late at night that he woke me up when I was sleeping. 

Tell us about that, as much as you can 

What I first remember is him turning on my 

bedroom light and standing there in the doorway with a 

pretty weird look on his face. 

Q. A weird look on.his face? 

A. Yeah. It was like I don't know how to 

describe it. It was just it wasn't his normal 

you know, he didn't look normal. 

Q. Okay. 

A. Pale. Eyes big. 

Q. Go ahead and tell us what you remember. 

A. I remember well, I think I asked him 

what he did or something to that effect. He started 

expla{ning and I said, well, let's go outside. I 

thought my stepmother might have been awake in the 

living room. 

So we went outside on the porch and then we 

went in the front yard." 

Q. Now, weren't you afraid that if you went on 

the porch in the front yard your ankle monitor would go 

off? 
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121 

1 experimented to see how far I could go in my dad's yard 

2 and I could go anywhere in my dad's yard, on his 

3 property. I •ould 
even go past as I really ever 

4 checked. I could go to all four corners of his yard. 

5 Q. Could you go on the driveway? 

6 A. Yeah. 

7 Q. Sidewalk? 

8 A. Yeah. 

9 Q.. Do youhave a big tree out there? 

I0 A. Yeah, there was a mesquite tree or 

11 something, a mulberry tree. 

12 Q. Is there a picnic table there somewhere? 

13 A. Yeah, right underneath the mulberry tree. 

14 Q. And you could go to all those places 

15 without the monitor going off? 

16 A. Yes. 

17 Q. So •ou and the defendant go to the front 

18 porch and then you go out into the yard? 

19 A. Yes. 

20 Q. Did he tell you something,. 
21 A. Yeah, then he started expl,aining what 

22 happened, what he did that day. 

23 Q. Tell us that in the order that he told you, 

24 to the extent you can remember, please. 

25 A •i-•.st_he•.said.,._.•ou-know: Wef6bS•-d-"•e 
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A. First he said, you know: We robbed the 

Fire Hall. He said they walked i'n and told everybody 
it was a. robbery, put your heads on the bar. Scott, 

you know, grabbed the bartender •nd took her in the 

back and told her to openthe safe. And she couldn't 

and, you know, he kicked her and shot herr so Robert 

shot everybody else and then they left. 

He told you that Scott took the bartender? 

Yes. 

And told her to open the safe? 

Yes. 

And he told you something was done to the 

bartender? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

What was done? 

Scott kicked her. 

Why did Scott kick her? 

Because she couldn't open the safe. He 

thought if, you know, he beat her up, I guess, she 

would open it. 

Q. Okay. And what else did Robert tell you? 

A. That I guess after Scott shot the 

bartender, then Scott shot the other three people. 

Q. Scott did? 

A. No, Robert did. I'm sorry. 
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Q. Did he say where they were shot? 

A. In the head, in the back of the head. 

Q. Did he say why he did that? 

A. I don't remember if he said why. 

Q. What was your reaction to all that? 

A. Mad. Upset. You know, why did you do it 

type thing. 

Q. How long does this conversation last, if 

you remember? 

A. I don't remember. I can't really say. 

Q. Okay. 

A. You know, we talked about that and talked 

about other things. I don't remember. 

Q. So how does j•t end, that conversation? 

A. He says he's leaving, you know. Okay. 

Later. Went back inside. 

about that? 

A. No. 

Q. You don't remember that? 

A. No. 

Q. So you go back inside. 

A. Went back to bed. 

Q. Did you go to sleep? 

A. No. 

Did your stepmother Terri ever ask you 

What did you do? 
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Did you see your brother the next day? 

In the morning. He came to pick me up for 

Did you ask him about this stuff? Don't 

tell me what he said, just did you ask him about it? 

•. Yeah. 

Q. Now, did he still havethat .380? 

A. It was in the truck. 

Q. The next day? 

A. Yeah, it was on the seat. 

Q. How do you know that? 

A. The gun was there. The cell phone was 

there and some bandannas. 

Q. Did you ever do anything with that .380 or 

the nine-millimeter after that? 

A. After what? 

Q. After this conversation with the defendant. 

A. Yeah. 

Q. Okay. Tell us about that. 

A. I don't know exactl• like how many days 
afterward, but Scott and I actually, I believe I 

told Scott that he needed to get rid of that gun and he 

agreed and we drove way out down south and threw it in 

a pond. 

Q. Why did you tell him he needed to get rid 
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(Beeping noises.) 

THE COURT: Excuse me. Whoever is causing 
that noise is going to have to leave the courtroom or 

correct the situation. 

MR. WHITE: 

THE COURT: 

BY MR. WHITE: 

Q. 

A. 

A. 

It's a listening device, Judge. 

Okay. You may continue. 

I'm sorry, Mr. Nordstrom. 

I forgot what you said. 

Why did you tell him he was going to have 

to get rid of the gun? 

A. Because it was basically a hot gun. Now, 

you know, if he got pulled over and they found the gun, 

you know, it would put us right there at the crime 

scene. So if we got rid of it then we don't have to 

worry about it. 

Q. How about the nine-millimeter, did you 

dispose of it at the same time? 

no No. 

So you and Scott only disposed of the .380? 

Yes. 

What happened to the nine-millimeter? 

Robert still had it. 

Tell us about that. What did 
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A. He had it for a while. Actual].y, I don't 

know exactly how long, but he had it for a while. We 

kept telling him he needed to get rid of it; he didn't 

want to get rid of it, but finally 
we convinced him 

that it was the right thing to do to get rid of it so 

he got rid of it. 

Q. How did he get rid of it? 

A. Robert and I, we drove out to that same 

pond. Actually, I think there's a•other pond up the 

road more, but we never made it to that 
one. The road 

got too rough. So we just turned around and went to 

the other one. 

Q. The same pond that the .380 got dumped in? 

A. Yes. 

Q. So tell us about that. 

A. What gun? 

Q. The nine-millimeter. 

A. There was a little bit of water in it. We 

drove pretty much down into the pond and got out. 

Robert opened the gun up and threw it in. I had the 

clip and the bullets, 97 bullets or something like 

that. I threw the clips in and threw the bullets in 

and Robert threw his gun in. 

Q. Now, you talked about buying ammunition. 

Did you and Scott ever go shoot the .380 for like 
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A. 

Valencia. 
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Where did that take place? 

There's some ponds out at the end of 
don't know if they've got water in them, 

but they're just a place where people go shoot guns and 

on weekends they go party out there, big bonfires and 

stuff. 

Q. Okay. Now, is this the same ponds where 

the guns were tossed? 

A. No, this is a totally different place. 
Q. Okay. 

A. They aren't even close together. 
Q. So you and your brother go shoot the .380 

at this ponds place on Valencia? 

A. Yes. 

Q. Was that before the Fire Hall? 

A. Yeah. 

Q. Did Jones go with you on that occasion? 

Q. Did you ever go to the ponds at that 

location with your brother after the Fire Hall? 

Yes. 

What did you do there? 

I don't know exactly what day it was. He 
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took some wallet out there or something and burned it 

and he basically wanted to go see if it was burned up. 

Q. A wallet from somebody in the Fire Hall? 

A. Yes. 

Q. Do you remember, did you ever hear from the 

defendant whether they got any money from the Fire 

Hall? 

I don't know how much, hut they said A. Yes. 

they had some. 

Q. 

A. 

Q. 

You don't remember how much they said? 

No, I don't remember exactly. 

When you went target practicing or shooting 
that .380 at the ponds before the Fire Hall, were the 

casings, the shells were left in your guy's truck? 

A. In Scott's truck? 

Q. Yes. 

A. .380 shells. 

Q. How did that happen? 
A. My guess is from when they're shooting, 

they eject out of the gun and they probably flew back 

up. We always stand beside the truck and shoot. 

Q. Did you do anything with those casings? 
A. Yeah. We were getting the tools out. I 

think we were going to go to the bar or something, so 

we were taking all the tools out •f the back and 

ER 716



Case 4:03-cv-OO•78-DCB Document i10 •:Filed 09/06/13 Page 128 of 231 

1 

2 

3 

4 

5 

6 

7. 

8 

9 

i0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

129 

leaving them at the house, and I seen them and I just 
gathered them all up and threw them in my dad's front 

yard. 

Q. 

A. 

Why did you do that? 

I really can't tell you. To get them out 

of the truck, I guess. 

Q. Did there come a time when you and your 
brother got stabbed? 

hospital? 

A. 

Q. 

Yes. 

When was that? 

June 21st. 

How badly were you injured? 

Pretty bad. 

How about your brother? 

He was real bad, close to death. 

Did you both get put in a hospital? 

Yeah. 

How long were you in the hospital? 

I was there for four days. 

And then you got out of the hospital? 
Yes. 

Where did you go after you got out of the 

Back to live at my dad's house. 

Were you working then? 
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A. I was working before I got stabbed, but not 

afterwards, not for a while. I was trying to heal up. 

Q. Okay. Did the defendant come visit you at 

the hospital? 

A. Yeah. 

Q. Do you remember what was said specific.ally? 

Were you getting pain medication at that t.ime? 

A. Yeah. I know the stip 

Q. That's •kay. Now, after you see the 

defendant at the hospital, do you see him after the 

hospital? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Where is that? 

My house or my dad's house. 

How many times? 

I don't know exactly. A couple of times, a 

couple of three times maybe. 

Q. Are you guys socializing agaln like before? 

A. Not as much. I was more like, you know, 

see you, you know. The first time he came over, I was 

no company whatsoever. I was taking pain medication 

and drinking so I was pretty much, you know, comatose, 

you know, just walking around. 

Q. Okay. Was this at the hospital or at your 

dad's? 
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How about the next time he came and saw 
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A. I think it was a couple of times he did 

that, and then I don't know exactly what day it was, 

but he told me he wanted to meet me outside in about 15 

minutes, and I said okay and went out there. 

Q. Now, this occasion that we're talking 
about, do you remember when this was? 

A. The exact day, no. 

Q. Can you give me a month? 

A. Yeah. It wasn't long after I got out. I 

hadthe truck, my brother's truck, because, you know, I 

took over the payments on it, so I just got the truck 

and I was just getting ready to go back to work. I'd 

say three weeks, maybe a month. 

Q. Mid to late July, is that we're talking 
about? 

A. Yeah. 

Q. So the defendant comes to your house. 

Daytime or night? 

A. It was nighttime. I don't know what time. 

Q. How does he get there, in that same white 

Ford pickup truck? 

A. No, he's riding a motorcycle. 
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Q. Okay. Tell us about the conversation. 

A. Well, he walked up to me and then he told 

me why he wanted me to meet him outside because he had 

dyed his hair and his goatee was like a dark brown 

maybe. 

Q. 

A. 

Okay. 

And we talked about he was going to rob 

somebody and he wanted some duct tape, so I gave him a 

roll of duct tape because I use ducttape in my job, so 

I gave him a roll of it. And that was pretty much it 

and then he left. 

Q. He had dark hair? 

A. Yeah. It was like dark brown maybe. Not 

like real dark brown, but kind of I don't know what 

color it would be. Let's see. 

after that? 

Dark, but it wasn't his regular hair color? 

No, it wasn't red, not at all.. 

Did he say where he was staying? 

Phoenix. 

I'm sorry? 

In Phoenix. 

Did you see him after that? 

No. 

Did you have any conversations with him 
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No. 

Were you told that he was trying to call 

Yes. 

Did you call him back? 

No. 

Why not? 

Because he was in jail. 

Now, in December --well, betweenthe time 

that you saw him the last time after the stabbing and, 
let's say, December of 1996, did you tell. anybody about 

what you just told us today about these crimes? 

A. My girlfriend. 

Q. When was that? 

A. I don't know exactly what day it was, but 

it-was around Christmastime, maybe like after Christmas 

or right before. I'm not exactly sure what time it 

was. 

Q. Okay. 

than her? 

A. 

Q. 

Christmas? 

A. 

Q. 

But you didn't tell anybody other 

No, I didn't tell nobody else. 

And you didn't tell her up until around 

Yeah. 

So what made you tell? 
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THE COURT: Yes, you may. 

(The following proceedings were held at, the 

bench, out of the hearing of the jury:) 

MR. LARSEN: Based on the last series of 

questions and answers before Mr. White moved on to the 

Christmas conversation with his girlfriend, Mr. White 

asked a question directly designed to elicit an answer. 

The question was, "Why didn't you call him 

back?" 

Mr. Nordstrom answered, "I couldn't because 

he was in jail." 

That's highly prejudicial to my client. 

The question before that, Mr. Nordstrom 

talked about Jones wanting to do a robbery and wanting 
duct tape. 

Neither of those should have been 

admissible. 

Both of those are instances of the type of 

conduct we talked about in pre-trial motions in limine. 

Mr. Nordstrom violated both of those 

directly. 

The jury. there were a couple of raised 

eyebrows and some of them were taking notes based on 

that comment. 

So I would move for a mistrial. 
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T•E COURT: 

instruction? 

MR. LARSEN: 

135 

Are yoq asking for any curative 

I don't •ee how we can get a 

curative instruction in to dissuade the jury unless you 

want to call Mr. Nordstrom a liar, that he was not in 

jail, that he was not talking about going and doing 
other robberies. 

I think it would draw more attention to the 

fact that Mr. Nordstrom is talking about Mr. Jones 

doing other crimesand Mr. Jones being in jail, which 

was strictly forbidden. 

THE COURT: There has not been any 

reference as to why he migh t have been in jail. 

I assume the jury can assume that it may 

have something to do with this case. 

There's not been any indication that he 

actually did Commit another robbery. 

But, Mr."White, I'll hear you on the 

record. 

MR. W•ITE: Well, those answers were 

unexpected• Previously, he said he didn't call Robert 

Jones back because he didn't like him after the 

murders. 

That is not the answer I anticipated. 
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Mr. Nordstrom and I spent awhile, quite 
awhile, yesterday talking about not answering questions 
that way. 

I gave him specific instructions about not 

talking about not talking about what were in the 

motions in limine. 

Those were not anticipated on my part. 

MR. LARSEN: The only reason is Mr. 

Nordstrom has his own agenda. 

He's going to answer the way he wants to 

answer them and he's going £o portray my client, in the 

worst light possible. 

THE COURT: Well, we have had, of course, 

other references to the non-charged conduct in this 

case. 

And it seems to me that we ought not go any 

further without instructing the jury, at least in some 

minimal fashion, that any other criminal activity is 

not to be used by them as any indication that he's of 

bad character and that he may be guilty of these 

offenses and that he isn't charged with anything other 

than what appears in the indictment. 

MR. LARSEN: I think we have relevant 

circumstances where this has been litigated prior to 

starting. 
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I would agree, if the witness had not been 

briefed, 5ut Mr. White apparently spent a couple hours 

with him yesterday. 

He's testified before. He's certainly 
experienced at this. 

I don't see where a curative instruction is 

going to help, Judge. 

I think that the only remedy is to move for 

a mistrial based on Mr. Nordstrom's agenda. 

THE COURT: Mr. White? 

MR. WHITE: I object. 

There's been testimony that Mr. 

Jones has had contacts with police. 

The point is the jury knows he was in 

contact with the Phoenix police. 

The references are unfortunate. They were 

unexpected, but they happened. 

But they are so minor that I don't think 

they are going to prejudice the defendant. 

When we are talking about a robbery where 

we've got six dead people, frankly, that's not going to 

have an extremely prejudicial effect. 

So I would oppose a mistrial. 

MR. LARSEN: I would respond with at least 

the contacts with the police were hidden under the 
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guise of a search warrant. 

So the jury has not had any indication that 

the contact with the police was based on illegal 
contact, because the police were investigating this 

particular situation. 

We can't hide this, not the way he phrased 
it. 

This is clearly other criminal activity. 
And then he was in jail. 

Clearly, the jury is left with the 

impression that at the very. least that he actually used 

the duct tape and did a robbery and was arrested and 

put in jail. 

That's precisely what we litigated to not 

have happen. 

THE COURT: Well, it's unfortunate that the 

comments were made, but I don't think it was to the 

level that it requires a mistrial in this case. 

I am perfectly willing to give, as I 

indicated, a limiting, a cautionary instruction. 

And if you'd like me to do that, I will. 

I'll do it in the final instructions. 

Because there is a two-edged sword, drawing 

more attention to it, a limiting instruction. 

I'll leave it up to you. 
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MR. WHITE: I guess I'd ask the Court to 

take a recess now so I can have a chance to talk with 

Mr. Nordstrom. 
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(End of bench conference.) 

THE COURT: Ladies and gentlemen, we'll 

take the afternoon recess a tad early. It is about 

quarter till 3:00. So if you would be ready to come 

back in the courtroom at about 3:00 o'clock, we'd 

appreciate •it. 

Remind you not to discuss the case with 

each other or anyone else and to keep an open mind. 

(Jury out.) 

THE COURT: The record will show the 

presence of counsel and the defendant and the absence 

of the jury. 

And if counsel would approach again, 

please. 

bench:) 

(The following proceedings were held at the 

THE COURT: In line with our discussion 

before the break, this is my latest offering for a 

proposed cautionary instruction to the jury. 

MR. WHITE: The State has no objection. 

MR. BRAUN: The way you've got it worded, 

do think we probably need some sort of curative 

instruction. It makes it sound like he actually 

committed those acts. 

THE COURT: I'm open to suggestions. 
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acts, if they exist. 

MR. WHITE 

THE COURT 

MR. BRAUN 
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I prefer that we have some 

Alleged criminal acts? 

He's not on trial for any such 

If they occurred? 

It does say for any such acts. 

And after that, because "any 
such acts" seem to say that those acts did in fact 

occur. So I'd like some more English softening that, 
something to the effect of: If they in fact occurred, 
if they in fact exist 

charged 

THE COURT: 

MR. BRAUN: 

On trial for any crime not 

No, because again, i.t tells the 

jury that Mr. Nordstrom has just told the "truth about 

these but you ignore those. And he's obviously the 

centerpiece of the case and we're attacking his 

credibility, and I think a curative instruction to that 

effect gives him credibility because it does say those 

acts in fact occur, those statements did in fact occur. 

And we're disputing his testimony almost I00 percent. 

My major problem is with, "Not on trial for 

any such acts." 

MR. WHITE: Alleged acts? And I'm just 
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making suggestions. I'm not 

THE COURT: For anything other than the 

crimes charged in the indictment. 

MR. BRAUN: Maybe if we just word it, you 

are reminded that the defendant is not on trial for 

such acts, because then it' reads, "Alleged criminal 

acts by the defendant unrelated to the charge against 

him in this trial. You must disregard this testimony." 
That would be acceptable and I prefer to 

have something along that line for any such acts if 

they do indeed exist, but if the Court is not willing 
to go that far 

THE COURT: I'm willing to say that, too, 

if you want it. 

MR. BRAUN: That would be my first 

preference. 

MR. WHITE: How about: You must disregard 

any testimony about these alleged acts? 

MR. BRAUN: 

MR. WHITE: 

MR. BRAUN: 

the word "alleged." 

THE COURT: 

they occurred. 

MR. BRAUN: 

Again, that says they exist. 

No. 

I understand your insertion of 

For any such acts, if in fact 

That would be fine. 
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THE COURT: 

MR. BRAUN: 

motions for mistrial. 

THE COURT: 

discussing? 

MR. BRAUN: 

THE COURT: 

will read it to them. 

MR..WHITE: 

143 

Mr. White? 

That would be fine. 

All right. 

Without waiving any ofmy prior 

To be sure, is that what we are 

Yes. That would be fine. 

AS soon as they come back in, I 

Fine. I'm going to ask him 

about the date, the last time he saw Robert Jones, 

which I think was right before he went to work. But 

can I just speak to him about that for a second? 

THE COURT: Yes. 

(End of bench conference.) 

(Jury in.) 

THE COURT: Please be seated. The record' 

will show the presence of.the jury, counsel and the 

defendant. 

Ladies and gentlemen, references have been 

made in the testimony as to other alleged criminal acts 

by the defendant unrelated to the charges against him 

in this trial. 

You are reminded that the defendant is not 
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on trial for any such acts, if in fact they occurred. 
You must disregard this testimony and you must not use 

it as proof that the defendant is ofbad character a•d 

therefore likely to have committed the crimes with 

which he is charged. 

You may proceed, Mr. White. 

MR. WHITE: Thank you. 

BY MR. WHITE: 

Q. Mr. Nordstrom, this last conversation that 

you had with the defendant outside your honse, do you 

know the conversation I'm talking about? 

A. Yes. 

Q. I'm going to try to put that in some kind 

of time frame. .Like I asked you if you knew the date 

and you didn't. 

A. Yes. 

Q. Were you back to work when that 

conversation occurred? 

A. No, I was getting ready to go to work, like 

the next day or the day after. 

Q. So you had had to not work while you were 

recovering from the stab wounds? 

A. Yes. 

Q. And this conversation occurred when you 

were pretty much back where you could work? 
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A. Yes. 

Q. So you're going to go to work shortly after 

this conversation? 

A. Yeah, a couple days probably. 

Q. So if we can determine when you would have 

gone back to work, would that help us narrow down the 

time frame when this conversation with the defendant 

would have occurred? 

A. Yeah. 

Q. Were you reporting to your parole officer 

about when you were getting a job and going to work, 

that kind of thing, at that time? 

A. No, the way the job worked, I got called. 

I think his name is Mike from Valenzuela Dry Wall, he 

would call and say, can you come to work. 

Q. Right. 

A. And I said okay. I didn't answer the 

phone, so 

Q. I'm sorry. I didn't ask the question very 

well. 

A. All right. 

Q. As part of your conditions of parole, did 

you have to keep your parole officer advised of where 

you were working? 

A. Yes. 
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Q. So when you went to work for va].enzuela Dry 

Wall, is that the place you went to work for after this 

conversation? 

Yes. 

Would you have told that to your parole 

Ao 

officer? 

A. 

Q. 

Yes. 

Would you have told the paro].e officer that 

near in time to when you actually went back to work? 

A. I would have told him the same day. 

Q. Okay. So we might be able to determine 

from your parole officer when you went back to work? 

A. Yes. 

Q. And thereby maybe determine the time, the 

approximate date of this conversation? 

A. Yes. 

Q. Does that make sense to you? 

A. Yes. 

Q. That's what I was trying to get at. 

Before the break, I was asking you about 

whether you told anybody about these crimes and you 

said you told Toni, your girlfriend. 

Yes. 

And you think sometime before Christmas? 

Yes. Right around Christmas. 

ER 734



Case 4:•3•CV:00478-DCB Document 110 Filed 09/06/13 Page 146 of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

i0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

147 

Q. So how was it that that came about that you 
ended up telling her, because you hadn't told her 

before this? 

A. Well, we were laying in bed. I think it 

was about i0:00 o'clock and the news came on and I seen 

stuff on the news about these crimes and, I don't know, 
they were asking for help. 

And, I don't know, I just thollght about it 

and then I think the next day or a couple of days later 

I told Toni about it. 

Q. You didn't tell her that night when you saw 

the TV? 

A. No. I think she was sleeping. 
Q. Okay. 

A. It could have been the next day or the next 

night. I told her at nighttime. 

Q. Watching this TV, why did that finally 
motivate you to tell after all those weeks and months? 

A. It was just just the crimes, you know. 

I was scared and it was driving me crazy. 

Q. What do you mean it was driving you crazy? 
A. I started using drugs and drinking 

a lot 

more than I usually did. My conscience, it was getting 
to me, and I didn't feel right with it, hiding it no 

more. 
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Q. 

A. 

148 

Q. Well, why didn't you fee]. right? I mean, 

you didn't shoot people did you shoot people at the 

Fire Hall? 

A. No. No. 

Q. So why didn't you feel right about it? 

A. Because I knew who did it and I wouldn't 

tell nobody. 

Q. So after you told Toni, did you tell 

anybodyelse? 

A. No. 

Did you go out and tell. the police right 

No. 

Why not? 

Because I was involved in one of them and I 

didn't want to get myself involved. 

Q. So did you and Toni talk about what, how it 

had happened or 

A. She said thatwe should call the cops. 

Q. And you didn't call the cops? 

A. No. 

Q. So how did it come out? 

A. Actually, really I don't remember that 

conversation that took place, but she kept saying, you 

know, you need to do something about this, you need to 
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do something about this, and then I told her to call 
the 

cops. 

A. 

Q. 

A. 

Q. 

And did you call the cops or somebody else? 

She called them. 

The cops or 88 Crime? 

Yeah, 88 Crime. 

All right. And after she ca].].ed 88 Crime, 
did you guys just leave it at that? 

A. I don't know exactly no, we didn't drop 
it, but we didn'£ like pursue it iike the next day or 

something. It wasn't like we forgot about it. 

And I think Toni called the detectives.. 

Q. Did she meet with the detectives? 

A. Yes. 

Q. Did she come back and tell you about that? 

A. Yes. 

Q. So that was fine, then, you didn't need to 

get involved after that? 

A. No. She came back she talked to them 

for an hour or so, a couple of hours. I don't remember 

how long it was. 

She came back to the car and I started 

driving back to the house and then she said, they don't 

have enough information. This ain't enough. And I 

said, well, I guess it's time for me to do it then. 
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And I don't know, 20 minutes after we left, 

15 minutes, whatever it was, I was on the phone paging 
them back. Then they called me back and that's when I 

told them, I said, well, I know pretty much everything 

you need to know. 

Q. Then did you meet with them? 

A. Yes. 

Q. Not necessarily that nlght• bnt later on? 

A. Yeah. I don't know exactly when it was. 

Q. Now, when you met with them, did you 

actually meet with them face to face? 

Yes. 

Did you tell them your name, David 

Nordstrom? 

A. 

Q. 

A. 

No. 

Who did you tell them you were? 

At first I didn't tell them nothing, and 

then I told them my name was John. 

Q. Why did you tell them that? 

A. Because I didn't want to get my name 

involved in it. 

Q. When you had this conversation posing as 

John with the detectives, did you tell them the whole 

truth? 

A. No. 
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Q. Why not? 

A. I was involved and I didn't want to get 

myself in trouble. 

Q. Did you have just one conversation or more 

than one? 

A. We had more than one. Quite a few, 

actually, I think. 

Q. And at some point does the subject of money 

come up? 

A. Yes. 

Q. And by money, I mean you getting some money 

for this information. 

A. Yes. 

Q. Who brought that subject up? 

A. Detective Salgado. 

Q. It wasn't you? 

A. No. 

Q. You're sure about that? 

A. Yes. 

Q. At some point did you tell them you would 

take them to show them where the guns where? 

Yes. 

•And at some point did you do that? 

Yes. 

Tell us about that. Who went along on that 
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trip? 

A. Detective Woolridge, Detective Salgado, 
myself and my girlfriend Toni. 

Q. You guys get in a vehicle and go to these 

ponds someplace? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

until we got back, but we drove to the pond. The pond 
was totally full of water. I couldn't really point 
nothing out to them. I guessed, well, maybe they're 

Yes. 

Did you get some money as a ]?esult of that? 

Yes. 

How much? 

$5,000. 

Did you guys all drive down to the pond? 

Yeah. We went to I didn't get the money 

over there. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

And we left. 

Come back to Tucson? 

Yes. 

What happened when you got back to Tucson? 

I got arrested. 

Was that on the 16th of January? 
Yes. 

Of '97? 

Yes. 

Now, did you give 
a statement to Detective 
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3 Q. 

4 A. 

5 Q. 

6 A. 

7 Q. 

A. 

Q. 

8:00 o'clock? 

Salgado and Detective Woolridge that evening? 

Ao 

statement? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

statement? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Ac•ually, did you give two statements? 

Yes. 

Was one' of them around 8:00 o'clock? 

Yeah. I really don't remember, but yeah. 
Have you seen the transcripts of those? 

Yes. 

They are dated the 16th, one of them at 

Yes. 

Did you include you in that statement? 

Yes. 

Was that the full truth? 

No. 

No. 

What did you leave out? 

Me. 

OKay. Why did you leave out you? 

I didn't want to get involved in it. 

Later that night did you give them a second 

153 

Yeah. 

Did you tell the whole truth in that 
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Q. 

crime s ? 

A. 

Q. 

154 

What did you leave out? 

The gun, the .380, where it came from. 
Where did i£ 

come from? 

Cindy Inman. 

Why did you leave that out? 

I didn't want to get her involved. 

Now, you get taken to jail, right? 
Yes. 

You get indicted for these crimes?. 

Yes. 

Were you indicted for the Moon Smoke Shop 

Yes. 

Were you also indicted for {he Fire Hall 

Yes, I was. 

What happened to the counts against you 
related to the Fire Hall crimes? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

to the Moon Smoke Shop crimes? 

They were dismissed because I wasn't there. 

Was that a part of any plea bargain? 
No. 

They were just dismissed? 

They were dismissed. 

How about the counts against you relating 
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A. They were dropped the murder charge was 

dropped to armed robbery. 

Q. In exchange for what? 

A. My testimony. 

Q. Part of a deal? 

A. Yes, 

Q. Now, we talked about you being in prison. 

How many prior convictions do you have? 

A. I think three. 

Q. What were they for? 

A. Burglary and forgery. 

Q. Burglary and forgery? 

A. Forgery. 

Q. And theft? 

A. Yeah, theft. 

Q. Did the defendant ever tell. you did he 

ever talk about his friends, that kind of thing, when 

youand he were hanging out together? 

Yes. 

Anytime, just general conversation, friends 

Ao 

Q. 

in general? 

A. Well, yeah, but really nobody it was 

pretty much we just hung out. It was us three hanging 
out, pretty much. 

Q. Did he ever mention to you that he knew 
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anybody in Phoenix? 

A. Yeah. 

Q. Do you know a person named Lana Irwin? 

A. No. 

Q. Do you know a person named David Evans? 

A. Yes. 

Q. Did you know him in the summer of 1996? 

A. No. 

Q. You've heard his name since then? 

A. Yes. 

Q. Have you ever heard the expression, "run 

their neck"? 

defendant? 

A. 

Q. 

A. 

Q. 

A. 

A. 

Q. 

A. 

Q. 

156 

Yes. 

Did you ever hear that expression from this 

Yes. 

What does that mean? 

People that talk stupid, you know, telling. 
People telling? 

Just slang. 

People talking stupid or people telling? 
Yeah, pretty much. 

Do you smoke? 

Cigarettes? 

Yes. 
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A. Yes. 

Q- Were you smoking cigarettes back when you 

were living at your dad's house? 

A. Yes, I was. 

Q. Did you smoke inside o• outside? 

A. Outside. 

Q. Why outside? 

A. My dad don't allow smoking.in his house. 

MR. WHITE: •May I approach one more time, 
Judge? 

Qo 

photograph? 

A. 

Q. 

A. 

Q. 

members? 

A. 

THE COURT: Yes. 

Showing you a photograph marked State's 18. 

Do you recognize the people iD that 

I recognize Robert. 

Okay. The defendant is in that photograph? 
Yes, he is. 

And do you recognize one of his family 

His little sister. 

Q. Calling your attention to the way the 

defendant appears in that photograph. 

Is that how he appeared on May 30, 1996 

when you robbed the Moon Smoke Sh•p? 
A. Yes. 

ER 745



Case 4i03-cv:00•78-DCB Document110 Filed 09/06/13 Page 157 of 231 

1 

2 

3 

4 

5 

6 

7 

8 

9 

i0 

Ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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cowboy hat. 

Q. 

A. 

Q. 

A. 

18. 

ee 

158 

Any difference? 

The clothing. It was still western attire, 

The shirt is different? 

The shirt is different. 

How about the hat? 

Same hat. 

MR. WHITE: Move the admission of State's 

MR. LARSEN: 

THE COURT: 

MR. WHITE: 

THE COURT: 

No objection. 

Exhibit 18 is admitted. 

May I publish it? 

You may. 

That's a black cowboy hat that you saw him 

wear on all those occasions that you would hang out 

with him? 

A. Yes. 

Q. Is £hat the black cowboy hat that he was 

wearing when he entered the Moon Smoke Shop on May 
30th? 

Ao Yes, it was. 

MR. WHITE: That's all my questions, Judge. 
THE COURT: Cross-examination? 

MR. LARSEN: Thank you. 
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Ao 

monitor? 

A. 

Q. 

CROSS-EXAMINATION 

BY MR. LARSEN: 

Q. Mr. Nordstrom, as I understand it, in 

January of 1996 you were released from the Department 
of Corrections. 

A. Yes, I was. 

Q. And that you then went to live here in 

Tucson with your father? 

Yes. 

And you were on home arrest via electronic 

Yes. 

And that was the ankle bracelet thing that 

you explained to the jury earlier? 

A. Yes. 

Q. I gather that you were allowed and required 
to go to work? 

A. Yes. 

Q. And you eventually in April or so began 
working with your brother, correct? 

Yes. 

And your 

In April? 

Yes. 

I don't know the exact dates when I started 
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working with him. 

Q. Your brother would be the one who would 

drive you to work, correct? 

A. Yes, he would drive me. 

Q. And Scott drove a GMC truck that was.b!u• 
in color, correct? 

A. Yes. 

Q. And it was a lighter blue, was it not? 

A. It was more like a greenish-blue color., 

Q. Kind of biue? 

A. Yeah, you could call it blue. Some people 
called it green and some people said it was blue. 

Q. Your recollection 
would be kind of blue? 

At least that's what you said 

A. Bluish-green. 
Q. in your previous testimony, correct? 

A. Okay. • don't it's a bluish-green. 
It's a hard color to describe. 

Q. Did you describe it as kind of blue? 

A. I don't recall. 

MR, LARSEN: May I approach, Judge? 
THE COURT: You may. 

Q. Showing you what has been marked as 

Defendant's Exhibit F. 

Does that appear to be a copy of the 
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testimony you gave earlier in a related matter? 

A. It appears that way, yes. 

Q. Would you turn to Page 12. 

I'm sorry. Page 15. 

through 12. 

A. 

Q. 

And if you will read to yourself Lines 4 

was blue, correct? 

A. Yes. 

Q. You indicate that it was a GMC truck. And 

in response to, "Do you remember the color," 

"bluish-greenish in color, I guess blue." 

A. Yes. 

Q. When you were released from the Department 

of Corrections, you were on parole, correct? 

A. Yes. 

Q. And you made a contract with the Parole 

Department to certain rules to live by, correct? 

Yes, I did. 

One was to commit no crime. 

Yes. 

Another was not drink alcoholic beverages. 

Yes. 

Another was not use illegal drugs. 

161 

(Witness complies.) 

The color you settled on for Scott's truck 
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meetings. 

A. 

Q. 

work. 

A. 

Q. 

A. 

Q. 

162 

Yes. 

Another was not associate with felons. 

Yes. 

Another was to be home at a certain time. 

Yes. 

Another was to go to your N.A. and A.A. 

Yes. 

Another was to report information about 

Yes. 

And another one was to not possess a gun. 

Yes. 

As I understand it, you drank on a 

continuing basis. 

A. Yes. 

Q. You used illegal drugs. 

A. Yes. 

Q. You associated with felons. 

A. Yes. 

Q. You violated your curfew. 

A. Yes. 

Q. You didn't go to the A.A. meetings. 
A. Excuse me? 

Q. You did not go to the A.A. meetings? 
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Yes, I did. 

I'm sorry? 

I did. I went to them. 

You went to some of them• 

Yes. 

You failed to give employment information. 

Employment? Usually I a].ways told them 

where I was working. 

Q. Are you supposed to give accurate 

emplQyment information? 

A. Yes. 

That wasn't what you gave them, though, was 
QQ 

it? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

NO. 

Did you falsify the records? 

Yes. 

John Mikiska, your employer, helped? 
Yes. 

And you had, I believe, a relative help you 
to falsify the records, correct? 

A. Yes. 

Q. That was your Aunt Connie, correct? 

A. Yes. 

Q. Connie Altieri? 

A. Yes. 
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Q. 

164 

You possessed a gun, correct? 

Yes. 

This was the .380 semi-automatic, correct? 

Yes. 

The one you obtained from Cindy Inman, 

Yes. 

You indicated earlier with Mr.- White that 

you borrowedthis from Cind• Inman., correct? 

A. Yes. 

Q. You also indicated that you didn't include 
her in one of your statements because you didn't want 
to get her involved, correct? 

A. Yes. 

Q. Isn't it true you didn't want to include 
her in the statement because you had stolen the gun? 

A. No• 

Q. If she has another opinion 
as to how you 

obtained that gun, would she be correct? 

A. If she had another opinion? 

Q. Yes. If she said you stole it. 

A. She's lying. 

Q. Does she have any motive for lying on.that? 

A. I guess if I would lend somebody a gun and 

people would get killed with that gun, I'd lie too. 
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Q. Or perhaps if you used the gun and didn't 

want to have another theft charge on you. 

MR. WHITE: 

THE COURT: 

BY MR. LARSEN: 

That's argumentative. 

Sustained. 

transcript. 

Q. When you first contacted the Tucson Police 

Department in late December of January, you were aware 

of the cash reward, correct?. 

When I first I don't remember. 

Why don't you turn to Page ].55 of that 

Why don't you read from Line 8 to the 

bottom. That should give you some context. 

A. (Witness complies.) 

Q. Do you recall testifying back on October 

30th and 31st of '97 that you were aware there was a 

reward out there? 

A. When the crimes first happened? Yes. 

Q. And eventually I think you indicated to Mr. 

White that Detec{ive Salgado indicated that there might 
be some cash reward involved for your cooperation,. 

correct? 

A. 

Q. 

correct? 

Yes. 

And you negotiated that dollar amount, 
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A. Yes. 

Q. And I think you in fact consulted again 
with your Aunt Connie, the one that helped falsify your 

work records, for what dollar amount you should.ask 

for, correct? 

A. Not exactly what dollar amount, no. 

Q. Did you arrive at that figure after 

consulting with her? 

A. Yes. 

Q. I guess she indicated something to the 

effect of, get as much money as you can for this. 

A. I think she said the reward was $25,000. 

Q. Did she in fact indicate,:though, get as 

much money as you can? 

A. I don't recall. 

Q. Why don't you turn to 176. 

A. Okay. 

Q. If you want to read from the last three. 

lines of 175 down to Line 13 of•176, that should give 

you some context. 

A. Through what lines again? 

Q. About Line 12 or 13, the end of you r answer 

regarding the money situation. 

A. (Witness complies.) 

Q. Do you see where you're talking about 
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l Co•nie Altieri being your legal advisor? 

2 A. Yes. 

3 Q. And she's talking with you about the money? 
4 A. Yes. 

5 Q. And in the sense of, get as much money as 

6 

7 

you can, that's what you're talking about, correct? 

MR. WHITE: I'm sorry. I would ask that 

counsel ask him to repeat the answer that he gave if 

he's impeaching him. 

THE COURT: Sustained. 

Q. Beginning read with me on Line 8. 

Question: Paralegal, right? So now you 

told your aunt about what you're doing concerning the 

Fire Fighters Hall and information you have about Red. 

And she's saying, go for it, get as much money as you 

can. 

Answer: In that sense, yeah. I didn't go 
into no details with her about it. 

Is that an accurate reading? 

A. Yes. 

Q. And in fact, you were going to get that 

$5,000 or you weren't cooperating, no matter what, 
correct? 

Yes. 

You've indicated that you were using 
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illegal drugs, methamphetamine• I believe?. 
A. Ye•. 

Q. You were using them on an ongoing basis 
from yourrelease in January of '96 to approximately 
the 21st when you were stabbed, c•re•t?- 

A. I don't remember exactly when I started 
using them. I don't think it was in January. 
not even have been in Fgbruary. Maybe March. 

Q. March to when you were stabbed? 
Y•ah. 

168 

Zt migh£ 

So from the third month of the year to the 
sixth month of the year, give or take? 

A. Yeah, give or take. 

Q. And if you used drugs for weeks on end, you 
would agree that you would have certain memory losses? 

A. I didn't use drugs for weeks on end. .I'd 

use them occasionally. I had to report to my parole 
officer once a week, so 

Q. I understand that. Would you agree that 

the third month through the sixth months has 12 weeks? 

A. Excuse me? 

Q. Would you agree that the third month 

through the sixth month of a year has 12 weeks? 

A. Yes. 

Q. Would you agree that you used on a 
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continuing basis on each of those weeks? 

A. I couldn't say. 

.Q. Your first contact with the Tucson Poiice 

Departmen• came at the urging of Ms. Hurley, your 

girlfriend, correct? 

A. Yes. 

Q. And you and she talked about i• and I 

assume the plan was. that you would give some 

information initially, you'd get a reward and not get 
arrested. 

MR. WHITE: I'm sorry. That's a compound 
question, Your Honor. 

THE COURT: Sustained. 

Q. Was that plan that you would give some 

.information? 

A. Yes. 

Was the plan that you would get some sort 

of reward? 

A. 

Q. 

arrested? 

A. 

Q. 

NO. 

Was the plan that you would not get 

At the beginning, yeah. 

Eventually you were indicte• 
on the murder 

charges, correct? 

A. Yes. 
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You got some of them dismissed? 

Yes. 

And you got some of them taken care of in a 

plea bargain with the State, correct? 

A. Yes. 

Q. And they agreed that instead of facing the 

rest of your life in prison, you're going to get a 

recommendation for only five years, correct? 

A. Yes. 

Q. Have you been given immunity for any other 

charges you want to talk about? 

A. Yes. 

Q. Now, as I understand it from your 

conversation with Mr. White, before you began talking 
with TPD or on your first occasion with them, you began 
this by using a fake name. 

A. Yes. 

Q. And that was approximately January 9th of 

'97? 

A. I don't remember the exact date. 

Q. Would it be about a. week or so before you 

got arrested? 

A. Something like that. 

Q. That's not the first time you had lied to 

police officers, correct? 
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A. Yes. 

Q. In fact, you were convicted of false 

information to a police officer on January 30th of 

1989? 

A. Yeah. I don't remember that, but I guess 

there's record of it, yes. 

Q. In fact, you've got a bunch of other 

convictions too? 

A. Yes. 

Q. You've got a couple out of Texas in 1992. 

A. Yes. 

Q. One for forgery. 

A. Yes. 

Q. One for burglary. 

A. Yes. 

Q. You've got a theft in Pima County in 1992. 

A. Y•s. 

Q. And you've got another theft out of Pima 

County in 1994, correct? 

A. Yes. 

Q. And then you've got the one that is 

currently pending, correct? 

A. Yes. 

Q. The gun that you obtained from Cindy Inman, 

this was a black .380 semi-automatic, correct? 
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Yes. 

And you kept it at your house? 

I have, yes. 

Mr. Jones did not want it when he was 

driving around, correct? 

A. When he would be drunk and he had to drive 

all the way back across town, he wouldn't want to keep 
it in his truck. 

Q. So there were times when he would make sure 

that that gun was not in his vehicle because he didn't 

want to get in trouble, right? 

A. Yes. 

Q. Now, I gather it's you and your brother 

Scott that went out target shooting with this 

particular .380, correct? 

A. Yes. 

Q. And you went with a nephew, Sean, or 

something like that? 

A. I think that's Tammy Land's son. 

Q. But you didn't go with Mr. Jones? 

A. No. 

Q. Now, as I understand it, on the day of the 

Moon Smoke Shop, the three of you were in Robert Jones' 

truck, which is your version of this event, correct? 

A. Yes. 
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Q- And the three of you are fairly large 
gentlemen, correct? 

A. Yes. 

Q. You sit in the front of that truck shoulder 

to shoulder, correct? 

A. Pretty much. 

Q. Mr. Jones, I guess, was the smallest of the 

bunch, correct? 

A. Shortest. 

Q. He's about five-nine, 200 pounds, right? 
A. Somewhere around there. 

Q. Now, as I understand it, on your way down 

Grant you stopped at Tucson Medical Center, correct? 

A. Yes. 

Q. And you've indicated that Mr. Jones found a 

car that he knew how to steal, I think were your words, 
correct? 

A. Yes. 

Q. And so he breaks in? 

A. I think it was unlocked. 

Q. Somehow he gets into the car, whether he 

breaks in or it's unlocked, and somehow he can't get it 

started, right? 

A. Yes. 

Q. But he does, according to your testimony, 
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come out with a black nine-millimeter semJ.-automatic, 

correct? 

A. 

Q. 

Yes. 

Now, is the .380 that you got from Cindy 
Inman and this nine-millimeter that Robert Jones 

supposedly gets from this car, those are the two guns 

that are used at the Moon Smoke Shop? 

A. Yes. 

Q. The Moon Smoke Shop event-occurs. You 

indicate that Mr. Jones is with you and goes in and 

then he comes out, correct? 

A. Yes. 

Q. And as you're driving away, you're the 

driver, correct? 

A. Yes. 

Q. And Mr. Jones is in the middle, correct? 

A. Yes. 

Q. And Mr. Nordstrom, your brother Scott, is 

in the passenger right side, correct? 

Ao Yes. 

MR. LARSEN: 

THE COURT: 

If I may approach, Judge? 

You may. 

Q. You've indicated in what is entered as 

State's 18 that the hat that Mr. Jones is wearing in 

State's 18 is the hat that he wore into the Moon Smoke 
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Yes. 

He didn't drop it in the Moon Smoke Shop, 

So he 
wore it out of the Moon Smoke Shop, 

Yes. 

And so he would have worn it into the 

truck, correct? 

A. Yes. 

Q. And you guys all take off, correct? 

A. Yes. 

MR. LARSEN: If I may approach again, 
Judge? 

THE COURT: Yes. 

Q. I'm showing you what has been marked as 

State's Exhibit 31. 

Without taking it out of the bag, sir, 
would you take a look at that. 

Ao Okay. 

Does that look familiar at all? 

It's kind of smashed up, but'-- 

Understood. 

They are some color as his hat. 
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A. Yes. 

Q. And there was also a red hatband on his 

hat, correct? 

A. Missing from that. 

Q. And there's a red hatband missing here? 

A. Yes. 

Q. So that appears to be Mr. Jones' hat? 

A. Yeah. 

Q.. You indicate that he wore western garb 
fr4quently, correct? 

Yes. 

Do you recall what kind of shoes he would 

wear? 

A. 

Q. 

Cowboy boots. 

Do you recall with any specificity what 

kind of cowboy boots? 

A. Some kind of skin. I'm not exactly sure. 

Showing you what's been marked as State's Oo 

Exhibit 32. 

Without pulling them out of the bag,. do 

those appear to be 

Ao Yes. 

Yes, they appear to be Mr. Jones' boots? 

Yes. They are. 

176 
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I'm sorry? 

I'm going to say yes, they ].ook like them. 

They certainly match what you've seen him 

wear in the past, correct? 

A. Yes. 

Q. Would those be the black hat and shoes that 

he always wore? 

A. Yes. 

Q. Now, would those be the black hat and shoes 

that he was supposedly wearing on t•is day of the Moon 

Smoke Shop? 

A. Yes. 

Q. Would those be the same black hat and 
shoe&, cowboy boots, that he was wearing when he came 

over on the night of the 13th after the Fire Fighters 
Hall incident? 

A. I don't recall. 

Q. As I understand it, you also own a black 

cowboy hat, correct? 

A. Yes, I do. 

Q. Now, as I understand it from your 

testimony, you drove around to the front of the Moon 

Smoke Shop and headed out towards Grant and Stone 

again, correct? 

A. I went out the back, went on Stone and then 
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correct? 

A. 

Q. 

went to Grant and went up Grant. 

So you're headed back up Grant? 

Towards 1-10, yeah. 

Nobody was bending down or anything, 

was 
scired. 

Q. 

I don't recall. 

If anyone had bent down, you would have 
noticed that because of the close confines of the cab, 

correct? 

I couldn't say. 

Couldn't say one way or the other? 

Yeah. I was concentrating 
on driving and I 

But nothing sticks out in your mind as any 

gross movements like that, someone bending down? 

A. No. 

No one bent.down and interfered with your 

driving? 

A. 

Q. 

A. 

Q. 

Not with.driving, no. 

I'm sorry? 

Not with me driving, no. 

Now, as I understand it, the Moon Smoke 

Shop happened around 6:15 that day? 

A. I guess, yeah. I'm not sure. 

Q. And you were on the electronic monitor that 
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day? 

A. Yes. 

Q. As I understand it, your curfew you 

believe, was around 5:30. that day? 

A. Yeah. 

Q. And you were worried about being late 

getting home? 

A. I was worried about getting home, yes. 

Q. Now, as I understand it, you violated this 

curfew any number of times, correct? 

A. Excuse me? I didn't hear you. I'm sorry. 

Q. As I understand it, you violated this 

curfew any number of times, correct? 

A. I violated it, yeah. 

Q. Probably upwards Of 25 times? 

A. Give or take. 

Q. Regarding the Fire Fighters Hall, you're 
indicating to the jury that you were home at around 

i0:00 p.m.? 

A. 

Q. 

date? 

A. 

Q. 

A. 

Yes. 

Did you attend an A.A. meeting on that 

Were you scheduled to? 

I don't recall. 
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Q. When you did go to A.A. meetings; your 

father would take you, correct? 

ao 

night? 

A. 

Q. 

A. 

Q. 

180 

Sometimes. 

You indicate that you saw Mr. Jones that 

Yes. 

Somewhere between 10:00 and II:00 p.m.? 

I don't remember exactly the time. 

Did you remember it back on October 30th or 

31st when you talked to Mr. White? 

A. I don't remember. 

Q. If you told that jury on Page 64 that it 

was between I0:00 and Ii:00, would you have been 

accurate then? 

A. What page, 64? 

Q. 64. Line i•. 

MR. WHITE: I would ask that the witness be 

allowed to read the entire answer at Line 17 and 18out 

loud. 

it now? 

MR. LARSEN: 

THE COURT: 

That would be fine. 

Yes. Do you want him to read 

MR. WHITE: Yes. 

THE COURT: Go ahead, Mr.'Nordstrom. 

THE WITNESS: Between i0:00 and 11:00. 
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12 correct? 
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17 correct? 

18 A. 
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20 correct? 
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22 late and watches TV. 
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24 A. 
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181 

I didn't look at the clock: 

So you're guessing between 10:00 and 11:007 

I didn't know the exact time. 

The lights were on? 

No, not in my room, it wasn't. I was 

And then he flipped the lights on? 

Yes. 

And you walked out to the front yard, 

Yes. 

Through the living room? 

Yes. 

And Teresa Nordstrom was on the couch, 

I believe so. 

The lights were on in the living room, 

•aybe just the TV, because she stays up 

Was she awake? 

I don't remember. 

When you walked through the bedroom and 
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through the living room, you don't see any blood on Mr. 

Jones, correct? 

A. I didn't notice none, no. 

Q. Now, you're indicating that Mr- Jones then 

told you all about the Fire Fighters Union Hall, 

correct? 

A. 

Q. 

Yes. 

I gather that you have indicated that 

Teresa Nordstrom is your stepmom? 

A. Yes. 

And she knows you, I think, for about 24 Oo 

years? 

A. 

Q. 

She's known me a long time, yeah. 

So that she would be a person who knows you 

best, correct? 

A. Yes. 

Q. Now, as I understand it, you didn't see any 

proceeds off of the Fire Fighters Hall incident, 
correct? 

A. No. 

Q. You did indicate that there was a place out 

in the desert where a wallet was burned? 

A. Yes. 

Q. Did you take the police out to where you 

thought this wallet was burned? 
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183 

Yes. 

There was no evidence of that, though, was 

No. 

And you also indicated that the .380 and 

nine-millimeter 
were thrown into a pond, correct? 

A. Yes. 

Q. And you pointed out to the police which 

pond thiSwas, correct? 

Yes. 

And those guns have never been found, 
correct? 

They didn't find the guns or the golf balls 

I threw in there. 

Q. Now, as I understand it, when you were 

arrested,you had an attorney appointed, correct? 

A. Yes. 

Q. You received all the police reports, all 

the interviews and everything else, correct? 

Ao 

things and so on and so forth? 

A. I didn't study them. 

Not all of them, no. 

You received a great many of them, correct? 

Mostly my statements, yes. 

That helped you remember the order of 

I read them. 
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