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Appellants seek a stay of execution on an emergency basis pending this
Court’s decision on their appeal of the district court’s denial of their motion for
Temporary Restraining Order. Appellants are not entitled to a stay and their
request should be denied.

In order to be entitled to a stay of execution, Appellants must meet the
criteria necessary to obtain a preliminary injunction. See West v. Brewer, 652 F.3d
1060 (9" Cir. 2011). That is, each Appellant must demonstrate ““(1) that he is
likely to succeed on the merits of such a claim, (2) that he is likely to suffer
irreparable harm in the absence of preliminary relief, (3) that the balance of
equities tips in his favor, and (4) that an injunction is in the public interest.””
(citing Beaty v. Brewer, 649 F.3d 1071, 1072 (9th Cir.2011)).

For the same reasons set forth in Appellees’ simultaneously filed Answering
Brief, which is incorporated by reference in the interest of judicial economy,
Appellants have not demonstrated that they meet all of the required factors.

Indeed, Appellants’ Motion for Stay is supported by nothing more than speculation
of bias and coercion, neither of which is supported by the evidence. To the
contrary, the record demonstrates that after being given the opportunity to fully
question past and present clemency board members, without exception, each

witness testified that their votes on clemency matters were fair and impartial and

undertaken without outside influence. (ER 248, 264, 272, 284, 298, 301 and 311.)


http://web2.westlaw.com/find/default.wl?mt=4&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2025715568&serialnum=2025355343&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=3ADD375B&referenceposition=1072&rs=WLW13.07
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For the same reasons determined by the district court in denying the TRO
motion, Appellants are not likely to succeed on appeal on the merits of their claim
of actual bias in the clemency process and therefore, the remaining factors are not
dispositive. In any event, while Appellants are likely to suffer irreparable harm as
Is the case with capital prisoners seeking execution stays, the balance of equities
does not tip in their favor and an injunction is not in the public’s interest because
there has been no showing that Schad did not get a full and fair clemency hearing
or that Jones will not get a full and fair clemency hearing. Appellants’ Motion

should be denied.

Respectfully submitted this 6 day of October, 2013.

Thomas C. Horne
Attorney General

By: /s Kelly Gillilan-Gibson
Kelly Gillilan-Gibson
Brian P. Luse
Assistant Attorneys General
Attorneys for Defendants-Appellees
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