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Matthew Adams matthew.adams@dentons.com Salans FMC SNR Denton
Partner D +1415 882 0351 dentons.com

Dentons US LLP

525 Market Street

26th Floor

San Francisco, CA 94105-2708 USA

T +1415 882 5000
F +1415882 0300

October 22, 2013

Office of the Clerk

James R. Browning Courthouse
United States Court of Appeals

95 Seventh Street

San Francisco, CA 94103-1526

Re:  HonoluluTraffic.com, et al v. Federal Transit Administration, et al (Ninth Circuit Case No. 13-
15277)

Dear Sir or Madam:

Plaintiffs-Appellants have received the October 18, 2013 letter brief filed by the City and County of
Honolulu in the above-cited appeal (the "City's Letter Brief") (Ninth Cir. Dkt. No. 86). The appeal
concerns the City's failure to comply with the National Environmental Policy Act and Section 4(f) of the
Department of Transportation Act before approving the Honolulu High-Capacity Transit Corridor Project
(the "Project"), an elevated heavy rail line.

The City's Letter Brief accurately states that on October 11, 2013, the parties submitted to the District
Court a stipulation and proposed order regarding three modifications to the District Court's December 27,
2012 partial injunction (District Court Dkt. No. 254). The Letter Brief provides a copy of the order. But it
does not provide a copy of the stipulation.

The stipulation is critically important because it confirms that none of the three modifications to the District
Court's partial injunction limits the effective relief that can be granted by the Ninth Circuit in this appeal:
"the City represents that modifications to the Partial Injunction described in this stipulation would not
preclude or restrict the consideration of other alternatives [to the Project] if ordered by the Court of
Appeals for the Ninth Circuit in Plaintiffs' pending appeal.”

At the suggestion of the docket clerk, Plaintiffs-Appellants respectfully submit a copy of the stipulation
herewith.

Sincerely,

\\jﬁ?\L AL b

Matthew Adams

81298169\V-3
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Nicholas C. Yost (CA Bar No. 35297)

Matthew G. Adams (CA Bar No. 229021)

Admitted pro hac vice

Dentons US LLP

525 Market Street, 26™ Floor

San Francisco, CA 94105

Telephone: 415-882-5000

Facsimile: 415-882-0300

Email: nicholas.yost@dentons.com
matthew.adams@dentons.com

Michael J. Green (HI Bar No. 4451)
841 Bishop Street, Suite 2201
Honolulu, HI 96813

Telephone: 808-521-3336
Facsimile: 808-566-0347

Email: michaeljgreen@hawaii.rr.com

Attorneys for Plaintiffs

NOSSAMAN LLP

ROBERT D. THORNTON (CA 72934)
Admitted Pro Hac Vice
rthomton@nossaman.com

Special Deputy Corporation Counsel
City and County of Honolulu

18101 Von Karman Avenue, Suite 1800
Irvine, CA 92612

Telephone: 949.833.7800

Facsimile: 949.833.7878

EDWARD V.A. KUSSY (DC 982417)
Admitted Pro Hac Vice
ckussy@nossaman.com

Special Deputy Corporation Counsel
City and County of Honolulu

1666 K. Street, NW, Suite 500
Washington, DC 20006

Telephone: 202.887.1400

Facsimile: 202.466.3215



Case: 13-15277 10/22/2013 ID: 8832164 DktEntry: 87" Page: 3 0of 11
Case 1:11-cv-00307-AWT Document 254 Filed 10/11/13 Page 2 of 9  PagelD #: 10471

CARLSMITH BALL LLP

JOHN P. MANAUT (HI 3989)
jpm@carlsmith.com

LINDSAY N. MCANEELEY (HI 8810)
Imcaneeley@carlsmith.com

Special Deputies Corporation Counsel
City and County of Honolulu

ASB Tower, Suite 2200

1001 Bishop Street

Honolulu, HI 96813

Telephone: 808.523.2500

Facsimile: 808.523.0842

DONNA Y. L. LEONG (HI 3226)
Corporation Counsel
COR@honolulu.gov

DON S. KITAOKA (HI 2967)
dkitaoka@honolulu.gov

GARY Y. TAKEUCHI (HI 3261)
gtakeuchi@honolulu.gov
Deputies Corporation Counsel
City and County of Honolulu

530 S. King Street, Room 110
Honolulu, HI 96813

Telephone: 808.768.5248/808.768.5240
Facsimile: 808.768.5105

Attorneys for Defendants

THE CITY AND COUNTY OF HONOLULU and
MICHAEL FORMBY, in his official capacity as
Director of the City and County of Honolulu
Department of Transportation Services
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

HONOLULUTRAFFIC.COM;
CLIFF SLATER; BENJAMIN J. Case No. 11-00307 AWT
CAYETANO; WALTER HEEN;
HAWAII’S THOUSAND STIPULATION AND
FRIENDS; THE SMALL [PROPOSED] ORDER
BUSINESS HAWAII MODIFYING PARTIAL
ENTREPRENEURIAL INJUNCTION
EDUCATION FOUNDATION; ,
RANDALL W. ROTH; DR. Hon. A. Wallace Tashima
MICHAEL UECHTI; and THE
OUTDOOR CIRCLE,

Plaintiffs,

V.
FEDERAL TRANSIT

ADMINISTRATION; LESLIE
ROGERS, in his official capacity
as Federal Transit Administration
Regional Administrator; PETER
M. ROGOFF, in his official
capacity as Federal Transit
Administration Administrator;
UNITED STATES
DEPARTMENT OF
TRANSPORTATION;
ANTHONY FOXX, in his official
capacity as Secretary of
Transportation; THE CITY AND
COUNTY OF HONOLULU;
MICHAEL FORMBY, in his
official capacity as Director of the
City and County of Honolulu
Department of Transportation.

Defendants.
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And

FAITH ACTION FOR
COMMUNITY EQUITY; THE
PACIFIC RESOURCE
PARTNERSHIP; MELVIN
UESATO

Intervenor Defendants.
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WHEREAS, Defendants City and County of Honolulu and Michael
Formby, in his official capacity (the "City Defendants") filed the Second Motion

for Modification of Partial Injunction (ECF No. 243) (“Second Motion™);

WHEREAS, Plaintiffs do not oppose the Second Motion, subject to the

conditions set forth in this Stipulation;

WHEREAS, the City represents that modifications to the Partial
Injunction described in this Stipulation do not affect consideration of the

Beretania Street Tunnel Alternative as required by the Court; and

WHEREAS, the City represents that modifications to the Partial
Injunction described in this stipulation would not preclude or restrict the
consideration of other alternatives if ordered by the Court of Appeals for the

Ninth Circuit in Plaintiffs’ pending appeal.

IT IS HEREBY STIPULATED by and between City Defendants and all
Plaintiffs that the first sentence on the third page of the Court's December 27,
2012 Judgment and Partial Injunction (“Partial Injunction”) shall be modified to

read as follows:

DEFENDANTS, their officers, agents, servants, employees;
and attorneys; and all other persons who are in active concert
or participation with them, are hereby restrained and enjoined

from conducting any construction activities and real estate
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acquisitjon activities in Phase 4 of the Honolulu High-Capacity
Transit Corridor Project (the "Rail Project"), except that the

- Defendants shall be permitted to take the following actions:

(1) participate in discussions and/or negotiations with
publicv agencies regarding the acquisition of rights-of-way
within Phase 4, provided that Defendants do not complete the
acquisition of or enter into any binding agreements to complete

the acquisition of such rights-of-way;

(2) provide relocation assistance as required pursuant to
state or federal law to the former owners and tenants of the
property at 902 Kekaulike Street and to owners and tenants of
properties acquired by City Defendants prior to December 27,
2012, provided that such properties, including 902 Kekaulike

Street, will be maintained and will not be demolished; and

(3) acquire properties, including utility easements, along
Dillingham Boulevard that are common to the Rail Project and
the Beretania Street Tunnel Alternative and that are identified
or described in Exhibit 2 to the Declaration of Jerry Iwata in

- Support of the Second Motion, and provide relocation

assistance to the owners and tenants of such property interests
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as required pursuant to state or federal law, provided that such
acquisitions and/or assistance do not result in any change to the

physical environment.

The Judgment and Partial Injunction is not modified in any other respect.
AGREED:

; 'g‘ ’f‘.» October__’i;’i2013
NICHOLAS C. YOST /

Coyasel for the PLAINTIFES
\ \m!L ) : October ' [ 2013

4
ROBERT D. THORNTON
Counsel for the CITY DEFENDANTS

APPROVED AND SO ORDERED:
, 2013

Hon. A. WALLACE TASHIMA
United States Circuit Judge Sitting by Designation
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[ hereby certify that, on the dates and by the methods of service noted below,

a true and correct copy of STIPULATION AND [PROPOSED]| ORDER

MODIFYING PARTIAL INJUNCTION was served electronically through

CM/ECEF:

Nicholas C. Yost

nicholas.yost@dentons.com

October 11, 2013

Matthew G. Adams

matthew.adams@dentons.com

October 11, 2013

Michael J. Green

michaeljgreen@hawaii.rr.com

October 11,2013

David B. Glazer

david.glazer@usdoj.gov

October 11, 2013

Derrick K. Watson

derrick.watson@usdoj.gov

October 11, 2013

Peter C. Whitfield

peter.whitfield@usdoj.gov

October 11, 2013

Harry Yee

harry.yee@usdoj.gov

October 11,2013

John P. Manaut

Jpm@carlsmith.com

October 11, 2013

Lindsay N. McAneeley

Imcaneeley@carlsmith.com

October 11, 2013

Robert D. Thornton

rthornton@nossaman.com

October 11, 2013

Edward Kussy

ekussy@nossaman.com

October 11, 2013

Don S. Kitaoka dkitaoka@honolulu.gov October 11, 2013
Gary Y. Takeuchi gtakeuchi@honolulu.gov October 11, 2013
Robert Carson Godbey | rgodbey@honolulu.gov October 11,2013

William Meheula

meheula@pacificlaw.com

October 11, 2013

Elizabeth S. Merritt

besty merritt@nthp.org

October 11, 2013

William J. Cook

william cook@nthp.org

October 11, 2013

Robert P. Richards

rrichards@HRA-HI.com,
Istevens@HRA-HI.com

October 11, 2013

DATED: October 11, 2013

/s/ Robert D. Thornton

ROBERT D. THORNTON
EDWARD V. A. KUSSY

JOHN P. MANAUT

LINDSAY N. MCANEELEY

DONNA Y.L. LEONG

DON S. KITAOKA
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GARY Y. TAKEUCHI

Attorneys for Defendants

CITY AND COUNTY OF HONOLULU AND
MICHAEL FORMBY, IN HIS OFFICIAL
CAPACITY AS DIRECTOR OF THE CITY
AND COUNTY OF HONOLULU
DEPARTMENT OF TRANSPORTATION
SERVICES
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CERTIFICATE OF SERVICE

I hereby certify that, on the dates and methods of service noted below, a
true and correct copy of

1. PLAINTIFFS LETTER BRIEF

was served on all interested parties electronically through CM/ECF
DATED: October 22, 2013

/s/Matthew Adams
MATTHEW ADAMS




