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CORPORATE DISCLOSURE STATEMENT (FRAP 26.1) 

The Pacific Coast Shellfish Growers Association is a nonprofit Washington 

business association tax exempt under the Internal Revenue Service Code as a 

501(c)(6) organization and does not have any parent corporations and no publicly 

held corporation owns 10% or more of its stock. 
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STATEMENT OF INTEREST OF AMICUS CURIAE 

This brief is filed pursuant to Rule 29(a) of the Federal Rules of Appellate 

Procedure.  All parties have consented to its filing.  The Pacific Coast Shellfish 

Growers Association (“PCSGA”) submits this amicus curiae brief in support of 

Plaintiff-Appellants Drakes Bay Oyster Company and Kevin Lunny (collectively 

“DBOC”) and asks this Court to grant DBOC’s request for a rehearing en banc.   

Founded in the 1930’s, PCSGA formed to give a collective voice to oyster 

growers.  Their main fight, which continues today, was for water quality and 

reducing pollution in shellfish-producing bays.  Today, PCSGA represents growers 

in Alaska, Washington, Oregon, California, and Hawaii. Many of its members are 

third, fourth or fifth generation farmers.  The size and capacity of its members 

varies from very large companies with farms in multiple states to very small, 

family-run operations.   

PCSGA works on behalf of its members on a broad spectrum of issues, 

including environmental protection, shellfish safety, regulations, labor practices, 

research, and technology.  It engages state and federal decision makers in 

development of policy to support shellfish aquaculture and has partnerships with 

several universities and non-governmental organizations (“NGOs”) including with 

The Nature Conservancy, Restore America’s Estuaries, Ocean Conservancy, 

Coastal States Organization, and several state-based NGOs.   

PCSGA has a significant interest in the present dispute.  As detailed below, 

the panel’s decision may have a significant impact on the shellfish industry in 
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California, restaurants and purchasers that depend on DBOC and other California 

shellfish growers to meet market demand, and the environmental health of Drakes 

Estero and Tomales Bay, where other PCSGA members’ farms are located.  

PCSGA also previously submitted two Data Quality Act complaints and one 

comment letter challenging the science used in the Draft Environmental Impact 

Study and Final Environmental Impact Study (“FEIS”) prepared to inform the 

former Secretary of Interior Ken Salazar’s (“Secretary”) decision on this issue.  

 
STATEMENT OF ISSUE OF INTEREST TO AMICUS CURIAE 

In this brief, PCSGA addresses both the Secretary’s Order of November 29, 

2012 (“Order”) denying DBOC a permit to continue to operate in the Point Reyes 

National Seashore and the FEIS which informed his decision, both of which 

ignored the adverse impacts to the environment, oyster industry, and neighboring 

community associated with ordering DBOC to cease its operations, and also failed 

to properly evaluate the positive environmental impacts associated with shellfish 

cultivation. 

 
LEGAL ARGUMENT 

I. SUMMARY 

Oysters are one of the world’s oldest food sources and provide a healthy, 

sustainable, and “green” food source for California and consumers worldwide.  

Oysters provide significant sociological, economic, and environmental benefits to 
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the surrounding environment and community.  These benefits include job 

production, tourism, improving water quality through nitrogen and phosphorus 

filtration, just to name a few.  As the owners and operators of a historic shellfish 

farm that operates on land that has cultivated shellfish for over 80 years, DBOC 

plays a significant role in providing these benefits to Drakes Estero, Marin County, 

and the State of California. 

Both the Secretary’s Order and the majority’s decision ignore, or 

significantly underestimate, the impact that evicting DBOC from their property and 

terminating their operations would have on the region, the shellfish industry, and 

the ecological balance of Drakes Estero.  This flawed misunderstanding of the 

benefits of shellfish farming prejudice their consideration of the impact DBOC has 

on the potential Drakes Bay wilderness and the ability for DBOC to continue to 

operate successfully and sustainably inside a designated wilderness area. 

 

II. EVICTION OF DBOC AND TERMINATING DBOC FARMING 
OPERATIONS WILL HAVE A SIGNIFICANT ADVERSE IMPACT 
ON THE NEIGHBORING COMMUNITY AND SHELLFISH 
INDUSTRY 

Rehearing en banc is warranted when the proceeding involves one or more 

questions of exceptional importance.  Fed. R. App. Proc. 35.  The Court has 

previously granted a rehearing en banc where “the answer to [the issue] may well 

affect large numbers of parties with critical contractual and statutory rights and 
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billions of dollars at stake.”  Kyocera Corp. v. Prudential-Bache Trade Serv., Inc., 

341 F.3d 987, 996 (9th Cir. 2003). 

The Order, if upheld, will have an obvious immediate impact on DBOC and 

the neighboring community.  DBOC is the most recent farm to cultivate shellfish 

on land that has been dedicated to that activity for the past 80 years.  The Order 

would terminate DBOC’s operations and destroy one of the most historic and 

significant locations for shellfish farming in the state.  As noted by the dissent, the 

“loss of ‘an ongoing business representing many years of effort and the livelihood 

of its [owners] constitutes irreparable harm.’”  (Op. 49 (Watford, J., dissenting).)  

The Order would result in significant regional impacts, including termination of 

employment and housing for local resident employees and elimination of a vital 

tourist attraction for Marin County.   

This impact would also extend far beyond the borders of DBOC’s farm and 

Drakes Estero.  California’s $25 million commercial shellfish industry is relatively 

small (as compared to some other state shellfish industries) and currently faces an 

enormous unmet demand.  (Northern Economics, Inc., The Economic Impact of 

Shellfish Aquaculture in Washington, Oregon and California, April 2013, 

http://www.pacshell.org/pdf/Economic_Impact_of_Shellfish_Aquaculture_2013.p

df (p. 25).  DBOC provides 16-35% of the oysters harvested in California.  

(Petition for Rehearing En Banc, 6.)  Even with DBOC’s shellfish production, 
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California shellfish farmers cannot meet market demand, resulting in a significant 

amount of shellfish imported into the state.   

Immediate termination of DBOC’s lease and operations will result in further 

strains on domestic shellfish production, a potential failure to meet market demand, 

and increases in the price of shellfish as additional shellfish would need to be 

imported to meet demand.  At a time when the industry is seeking to expand in 

California through efforts like the Humboldt Bay Mariculture Project and 

California Shellfish Initiative1, these impacts would represent a significant 

impediment to the growth of the industry and threaten California’s competitiveness 

in a highly competitive national and international market.    

                                           
1 The Humboldt Bay Mariculture Project is a project being coordinated by the 
Humboldt Bay Harbor, Conservation, and Recreation District to comprehensively 
evaluate expanding shellfish farming in Humboldt Bay, where the Harbor District 
will conduct the required environmental review under CEQA and obtain all 
required regulatory permits, and then lease the new shellfish parcels to interested 
shellfish farmers.   
 
The California Shellfish Initiative is a collaborative effort between the shellfish 
industry, federal and state regulatory agencies, and other NGOs and stakeholders to 
improve regional planning and permitting efficiencies for shellfish aquaculture 
while complying with existing regulatory requirements and environmental 
standards.  Its objectives are (1) to provide a transparent process for regional 
stakeholders to engage in coastal resource planning issues; (2) enhance native 
shellfish populations and increase commercial shellfish production by developing a 
more comprehensive, efficient, and economical permit process with increased 
agency coordination; and (3) ensure clean and healthy estuaries to protect existing 
shellfish beds and to open additional acreage to shellfish farming and restoration. 
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Because the questions raised by DBOC pertain to questions of exceptional 

importance for both Marin County and the Pacific Coast shellfish industry, en banc 

review is warranted. 

III. THE ORDER AND MAJORITY DECISION CREATE A FALSE 
DICHOTOMY BETWEEN WILDERNESS PRESERVATION AND 
OYSTER CULTIVATION AND IGNORE THE POSITIVE IMPACTS 
OF OYSTERS   

As stated by the California Legislature in the Sustainable Oceans Act and 

codified in the California Coastal Act, the State acknowledges the beneficial uses 

of shellfish:   

salt water or brackish water aquaculture is a coastal-dependent use 
which should be encouraged to augment food supplies . . . Any 
agency of the state owning or managing land in the coastal zone for 
public purposes shall be an active participant in the selection of 
suitable sites for aquaculture facilities and shall make the land 
available for use when feasible and consistent with other policies . . .   

Cal. Pub. Resources Code § 30411(c). 

While the Secretary claims that he did not rely on the FEIS and that the FEIS 

merely “informed” his decision, the flawed and biased analysis in the FEIS was 

fundamental in his decision to deny DBOC’s lease.  (ER 122.)  Central to his 

decision was a conclusion that the FEIS “support[s] the proposition that the 

removal of DBOC’s commercial operations in the estero would result in long-term 

beneficial impacts to the estero’s natural environment.”2  Id.  This finding, and the 

                                           
2 While the Secretary states that the FEIS is not “material to the legal and policy 
factors that provide the central basis for my decision,” he later acknowledges that 
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FEIS itself, disregards the positive sociological, economic, and ecological benefits 

of DBOC’s shellfish farm that would be lost upon termination of its lease.   

If such factors had been properly included in his analysis, he could have 

concluded that the factors weigh in favor of extending the lease, similar to his 

decision to extend the leases for pastoral lands “[b]ecause of the importance of 

sustainable agriculture on the pastoral lands within Point Reyes.”  (ER 119.)  

The analytical process that the FEIS used to establish that removal of 

shellfish operations would result in a beneficial impact, and that continuing 

existing operations would result in an adverse impact, is based on analysis by the 

National Parks Service that highlights perceived negative impacts and downplays 

positive impacts, despite all scientific data supporting the opposite conclusion.   

The FEIS states that removal of the shellfish operations that have existed in 

the Estero for 80 years will have a positive impact on water quality, because it 

would decrease the potential for spills, eliminate bottom scarring, reduce the 

effects of pressure treated wood, and would eliminate debris associated with 

shellfish operations.  (FEIS, Declaration of Barbara Goodyear, Exhibit 3, District 

Court Docket 65 (“hereinafter FEIS”), p. 428.)  Notably, the FEIS cites to no 

scientific study or data that establishes that these are issues caused by the existing 

DBOC operations.  Rather, despite (or perhaps because of) existing operations, the 

                                                                                                                                        
the public policy considerations established under the Wilderness Act influenced 
his decision in addition to the FEIS.  (ER 122.)  
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FEIS describes Drakes Estero as “an exceptional nursery” that is “one of the most 

pristine estuaries on the west coast . . . [that] has very good water quality.”  (FEIS 

pp. 14, 249.)   

Similarly, the FEIS and the Order downplay the impact that shellfish have as 

filter feeders to improve water quality.  Ecosystem modeling indicates that 

restoring shellfish populations to even a modest fraction of their historic abundance 

could improve water quality.  (Letter from Laura C. Kisielius and Chris Cziesla to 

Point Reyes National Seashore regarding Comments from Pacific Coast Shellfish 

Growers Association on the National Park Service Draft Environmental Impact 

Statement for Drakes Bay Oyster Company Special Use Permit (12/9/11), attached 

as Attachment A, p. 12.)3  The combined filtering activity of shellfish being grown 

in the Estero cleans as much as 350,000 m3 each day.  This represents a total of 4% 

of the volume of water in Drakes Estero.  (ENVIRON International Corp., 

Comments on Drakes Bay Oyster Company Special Use Permit Environmental 

Impact Statement: Point Reyes National Seashore (12/9/11), attached as 

Attachment B (“Environ Comment Letter”), p. 21.)  The ability for shellfish to 

improve water quality through filtration is a fundamental reason why the State of 

California is engaged in native shellfish restoration in San Francisco Bay.  (See 

Chela J. Zabin et al., Shellfish Conservation and Restoration in San Francisco 

                                           
3 Both the PCSGA Comment Letter and Environ Comment Letter were submitted 
in response to the Draft EIS and included in the administrative record. 
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Bay: Opportunities and Constraints, Final Report for the Subtidal Habitat Goals 

Committee (4/29/10), http://www.sfbaysubtidal.org/PDFS/Ap7-1%20Shellfish.pdf 

(p. 2)  (“If oysters can be restored in high numbers, the restoration of filter-feeding 

function to parts of the bay where filter feeders are not present in high numbers is 

likely to increase nutrient cycling and perhaps contribute to improved water quality 

in the Bay”).)  These benefits have also been previously recognized by the 9th 

Circuit in regards to the Clean Water Act: 

In the text of the Act, Congress plainly and explicitly listed the 
‘protection and propagation of . . . shellfish’ as one of the goals of 
reduced pollution and cleaner water . . . we consider that the addition 
of this [shellfish] material to the waters . . . does not add any 
identifiable harm, let alone appreciable or significant damage, to the 
Puget Sound environment.  

Association to Protect Hammersley, Eld, & Totten Inlets v. Taylor Resources, Inc., 

299 F.3d 1007, 1916 (9th Cir. 2002) (quoting 33 U.S.C. § 1251(a)(2)). 

Further, DBOC’s operations result in the direct removal of nitrogen and 

phosphorus, improving the water quality and eliminating key sources of hypoxia, 

habitat loss and biodiversity.  (Environ Comment Letter, p. 27.)  This plays a 

crucial function in Drakes Estero, which receives fecal coliform bacteria and other 

deposits from existing cattle ranches.  Despite these discharges, DBOC’s shellfish 

farm, in addition to nutrient upwelling, may be one of the primary reasons that the 

Estero has such good water quality.  Excess nitrogen and phosphorus can also 

enhance phytoplankton production and blooms of both toxic and nontoxic 
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microalgae.  Particularly in light of the existing agricultural operations in the 

Estero, removing the ecosystem services that have historically been provided by 

DBOC’s oysters may result in a significant adverse impact to the Estero’s water 

quality.   

The FEIS reveals its negative bias in its evaluation of water quality.  On one 

hand, the extent of tidal flushing and exchange is used to downplay the importance 

of shellfish filtering of the water column by stating that less than 1% of the water 

in the Estero would be filtered each tidal cycle.  (FEIS, p. 426.)  Yet at the same 

time the FEIS claims an improvement to water quality in the absence of shellfish 

aquaculture through the elimination of hydrocarbon spills, bottom scarring, and 

sediment transfer around racks and bags.  (FEIS, p. 428.)  Using the same 

calculations as in the FEIS, even if spills, bottom scarring, and sediment transfer 

were purported to occur every day, the volume of water affected would be a small 

fraction of the volume being filtered by oysters during the same time period.  

Using the logic presented in the FEIS, the claimed beneficial effects to water 

quality from the elimination of these sources would be several orders of magnitude 

less than the beneficial effects generated by oyster filtration. 

The National Academy of Sciences (“NAS”) Draft EIS (“DEIS”) review 

found that the DEIS did not give proper credit to the filtering capacity of shellfish.  

The review concluded that “oyster filtration could be an important process 

regulating accumulations of organic matter and nutrient recycling within Drakes 
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Estero” and assigned a high level of uncertainty to the DEIS conclusions regarding 

water quality.  (ER 542.)  By relying on the FEIS to inform his decision, including 

his conclusion that DBOC’s farm was incompatible with a wilderness designation, 

the Secretary’s analysis was similarly flawed.   

These same mistakes are repeated in the majority’s decision.  In its weighing 

of the equities, the majority concludes that there are “public benefits both from the 

enjoyment of protected wilderness and of local oysters, and the court found no 

basis upon which to weigh these respective values.”  (Op. 36.)  Their analysis 

ignores the possibility that a weighing of such values is not necessary if those 

values are complementary.   

The dissent notes that when the Wilderness Act was enacted, oyster farming 

and the designation of Drakes Estero as a wilderness were considered to be 

complementary and mutually beneficial: 
 
No one advocating Drakes Estero’s designation as a wilderness 
suggested that the oyster farm needed to be removed before the area 
could become a wilderness . . . The comments Congress received from 
those who were advocating Drakes Estero’s designation as wilderness 
stressed a common theme: that the oyster farm was a beneficial pre-
existing use that should be allowed to continue notwithstanding the 
area’s designation as wilderness . . .  

(Op. 40 (dissent).)    

Shellfish cultivation depends upon maintaining harmony with surrounding 

habitats.  As such, shellfish farmers, including DBOC, are strong advocates of 

coastal land use practices and environmental efforts that maintain high water 
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quality.  Shellfish farmers often align as partners with state agencies and 

environmental organizations that share these goals.  As such, they are ideal 

stewards of a wilderness area and represent a prime example of how sustainable 

“green” industries can coexist with sensitive environments and habitats.  While this 

historic and positive relationship, which has existed for over 80 years, was 

recognized by the drafters of the Wilderness Act and the dissent, it was apparently 

lost on the Secretary and majority. 

Because the Order and majority opinion relied on flawed scientific analysis 

that discredited the positive contributions shellfish make to the ecology of Drakes 

Estero, which informed their conclusion that DBOC’s farm was incompatible with 

Drakes Estero’s proposed wilderness designation, en banc review is warranted. 

 
CONCLUSION 

For the foregoing reasons, PCSGA hereby requests that this grant DBOC’s 

request for rehearing en banc. 
 
DATED: October 28, 2013.  Respectfully submitted, 

 
      PLAUCHÉ & CARR LLP 

  
By: s/Robert M. Smith     

       Samuel W. Plauché, WSBA #25476 
 Robert M. Smith, CSBA #240583 

Attorneys for PCSGA 
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CERTIFICATE OF COMPLIANCE 
 

  I certify, pursuant to Circuit Rule 29-2(c)(2), that this brief contains 

2,873 words, excluding the parts exempted by FRAP 32(a)(7)(B)(iii); and that this 

brief complies with the typeface requirements of FRAP 32(a)(5) and the type style 

requirements of FRAP 32(a)(6) because this brief has been prepared in a 

proportionally spaced typeface using Microsoft Word 2010 and 14 point Times 

New Roman. 

 
Dated this 28th day of October, 2013. 

 
 

       _s/ Robert M. Smith_________ 
        

Robert M. Smith 
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