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This brief is filed pursuant to Rule 29(a) of the Federal Rules of Appellate
Procedure. All parties have consented to its filing. Amicus curiae Sarah Rolph is a
freelance writer based in Carlisle, Massachusetts with strong ties to California. She
has been working on a book about the Lunny family and its fight to save Drakes
Bay oyster farm since 2006. In the course of researching the book, she has become
intimately familiar with many details of the situation, and has published several
articles about specific aspects of the ongoing controversy.
Amicus curiae’s counsel did not author the brief, however, Mr. Idell is
counsel for Drakes Bay Oyster Company on a matter in state court.
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INTRODUCTION

The National Environmental Policy Act (“NEPA”) process requires that
agencies “make efforts to provide meaningful public involvement in their NEPA
processes.”1 When the Park Service at Point Reyes took public comments on its
Draft Environmental Impact Statement (“Draft EIS”) about Drakes Bay Oyster
Company (“DBOC”), the voice of meaningful public involvement—in the form of
thoughtful, considered responses—was drowned out by a huge number of form
letters driven by four activist organizations using an automated direct-mail process.
These form letters constituted the vast majority of public comments—roughly
90%. In the final analysis, these form letters were deemed “non-substantive,” as
the NEPA rules require for exact-match form letters. Yet that analysis was not
made public until the very end of the process, in November 2012. At the height of
public awareness, in March 2012, these non-substantive comments were released
to the public, publicized, and included in an official-looking Park Service tally.
These actions created a false impression, for months, that public opinion was
substantially in favor of not renewing DBOC’s lease, deceiving the public and
deceiving decision-makers. And counsel for the government repeated that same
misleading 90% claim at oral argument to the Ninth Circuit. This is an abuse of the
NEPA process. En banc rehearing should be granted.
1

A Citizen’s Guide to the NEPA: Having Your Voice Heard, at 26, available at
http://parkplanning.nps.gov/document.cfm?parkID=333&projectID=33043&docu
mentID=36751.
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II.
SECRETARY SALAZAR’S DECISION TO NOT RENEW DRAKES
BAY OYSTER COMPANY’S PERMIT RELIED ON THE NATIONAL
PARK SERVICE’S DECEPTIVE TABULATION OF PUBLIC COMMENTS
At oral argument, counsel for the Department of the Interior (“Interior”)
argued that “90%” of the public comments “favored wilderness” for Drakes Estero:
“What’s the best use? And he [Salazar] went in and he
listened to the owners of DBOC and the employees and
the members of the public. He visited the oyster farm.
He took many many public comments – 90% of which
favored wilderness in this area. And based on all of that
he said – my decision is that the public is better served by
wilderness uses in Drakes Estero than by oyster
farming.”2
Interior appears to be suggesting that the NEPA public comment process is a
popularity contest. It is not.3 If it were, Interior should have mentioned a poll by
the local newspaper that serves the Marin community where Drakes Bay is located,
the Marin Independent Journal, which showed support of Drakes Bay’s continued

2

http://www.ca9.uscourts.gov/media/view_video.php?pk_vid=0000006211(at
24:15-26:04).
3

A Citizen’s Guide to the NEPA: Having Your Voice Heard, at 23, 26, and, 27,
available at
http://parkplanning.nps.gov/document.cfm?parkID=333&projectID=33043&docu
mentID=36751.

2
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oyster farming by an overwhelming margin of 84%.4 But even if we were to
evaluate Interior’s claim on its own terms, Interior is being misleading.
The National Park Service did indeed gather many public comments on the
Draft EIS, but the process by which they were gathered, assembled, and publicized
was highly deceptive.
A. Negative Public Comments Against Drakes Bay on the Draft EIS
Were Solicited By Sophisticated, Electronic Direct Mail Systems
The vast majority of the 52,473 public comments received on the Draft EIS
were exact-match form letters. Form letters are considered “non-substantive,” and
thus do not require a response.5
Most of these form letters were the result of a coordinated campaign by four
well-funded organizations – the Sierra Club, the Natural Resources Defense
Council (“NRDC”), the National Wildlife Federation Action Fund (“NWF Action
Fund”), and the National Parks Conservation Association (“NPCA”). These groups
fed their huge mailing lists into sophisticated direct-mail engines from a firm
called Convio, which supports mass-mailings for fundraising and advocacy. (We

4

http://www.marinij.com/westmarin/ci_22102215/no-word-legal-action-by-westmarin-oyster.
5

FEIS Appendix F, page 7, available at
http://parkplanning.nps.gov/document.cfm?parkID=333&projectID=33043&docu
mentID=50651.

3
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know that the Convio system was used because test messages from Convio are
included in the public comments; they were assigned correspondence numbers 92,
93, 96, 97, and 98. The Convio brand is also shown on some of the email
solicitations used to create the comments.)6
Members of these groups received an email solicitation asking them to take
action. None of these emails mentioned NEPA, nor did they suggest that the
recipient read and consider the Drakes Bay Draft EIS, nor did they indicate where
the recipient could do so. Instead, the emails used the sort of language standard to
direct-mail efforts, emphasizing the request for action in simple, general terms.
In many cases the information provided was not accurate.
For example, the NPCA email began: “We need your help to protect the
only marine wilderness on the West Coast. An amazing estuary is supposed to
receive permanent protection next year when a commercial oyster company’s
permit expires, but a new proposal before the National Park Service could rollback these protections.”7
In fact, there is already a marine wilderness on the West Coast—Limantour
Estero. It is not true that Drakes Estero was “supposed to receive permanent
protection” when the permit expired—in fact, the Reservation of Use and
6

See Exhibit A for an example of a Convio test message, and Exhibit B for an
example of the Convio logo on an email solicitation.
7

See Exhibit B for a screen-capture of this email solicitation.

4
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Occupancy issued to the Johnson Oyster Company in 1972 includes a renewal
clause. And there was no “new proposal” to “roll-back protections” in the Draft
EIS. This language seems designed to create the impression of an imminent threat,
rather than to solicit a considered opinion on the Draft EIS.
Each solicitation included a pre-written form letter, which was electronically
submitted as a comment on the Draft EIS when the recipient hit the “send” button.
Recipients had the option to personalize the letter if desired; most did not.
The Convio system sent these messages directly into the NPS webform
system, as indicated by the Convio test message (“this is a test message to confirm
that we are able to successfully communicate with your office via your
webform”).8 Thus the opportunity for a recipient—now a commenter on the Draft
EIS—to actually read the Draft EIS he or she was supposedly commenting on was
intentionally eliminated from the process.
Sarah Rolph performed an analysis of the Sierra Club, NRDC, NWF Action
Fund, and NPCA form-letter submittals using a program written for the purpose by
her husband, P. Michael Hutchins. The use of a computer program was necessary
because of the sheer volume of the messages and the way they were presented. The
Park Service released all of the raw data in bundles of 1,000 comments each, in the
form of .pdf documents. This made it essentially impossible for a reader to learn

8

See Exhibit A for the Convio test message.
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what the public had said by simply browsing the comments—the 2,395 substantive
comments were buried in the field of 52,473 total entries.
The results of our analysis were reported in the Point Reyes Light on March
8, 2012, and are graphically displayed in Figure 1, Analysis of Public Comments
Created by Mass Mailings below.9 What Figure 1 shows is an abuse of the NEPA
public comment process by a sophisticated, computerized direct mailing system,
funded by four distinct parties.
FIGURE 1: Analysis of Public Comments Created by Mass Mailings

9

http://www.ptreyeslight.com/article/ngos-gush-letters-seashore.
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B. The National Park Service Perpetuated An Impression of
Overwhelming Public Support For Removing Drakes Bay
The National Park Service released the public comments on the Drakes Bay
Draft EIS much earlier than is standard. In a March 1, 2012, press release, the
National Park Service said: “In response to the high level of public interest, the
NPS is posting the comments in advance of their publication in the Final
Environmental Impact Statement.”10
Just minutes after this raw data was released, several of the activist groups
responsible for the form letters sent out a press release claiming “92% of public
comments ask Interior Secretary to honor government’s promise to protect
wilderness.”11 This figure of 92% was continually quoted in the press12 and was
apparently passed along to decision-makers, eventually finding its way into the
oral argument of counsel for Interior.
In a highly unusual move, the National Park Service also released a
Preliminary Content Analysis Report (“Preliminary Report”) based on the raw
10

National Park Service, (March 1, 2012), available at
http://www.savepointreyeswilderness.org/wpcontent/uploads/2012/03/2012March1DEISCommentsPressRelease.pdf.
11

NPCA, Environmental Action Committee of West Marin, NWF, Press Release
(March 1, 2012), available at http://www.savepointreyeswilderness.org/wpcontent/uploads/2012/03/PublicCommentRelease-3-1.pdf.
12

See, for example, http://www.huffingtonpost.com/sylvia-earle/point-reyeswilderness_b_1343342.html.

7
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comment data. Unlike the final Comment Analysis Report ordinarily issued,
which presents the data in order of the most significant issues in the analysis, with
non-substantive comments separated out, this Preliminary Report presented a
simple tally. Data was presented in order of number of letters received, including
the non-substantive form letters, with the top line showing that 48,396 letters were
coded as “AL5900 Alternative A: Do Not Issue SUP (Support).”13 This top-line
number matched the number of comments mentioned in the press release issued by
the activists who drove the form-letter process, underlining the false impression
that the majority of the letters received were valid comments in favor of
wilderness.
In the Final EIS, which was not published until November, long after public
attention to the NEPA process had waned, these non-substantive comments are
presented properly, in Table F-5, “Correspondence Distribution by NonSubstantive Code (Does Not Require a Response)”14
The analysis presented in the Final EIS makes clear that the form letters
were deemed non-substantive and set aside. Yet the public—which did indeed
have a “high level” of interest—was given an entirely different impression.

13

See Exhibit C for a copy of this tally.

14

FEIS Appendix F, page 16, available at
http://parkplanning.nps.gov/document.cfm?parkID=333&projectID=33043&docu
mentID=50651.
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Contrast this process with the descriptions in A Citizen’s Guide to the
NEPA: Having Your Voice Heard, which says that “[c]ommenting is not a form of
‘voting’ on an alternative,” and provides the following guidance on the public
comment process:15
“Being active in the NEPA process requires you to
dedicate your resources to the effort. Environmental
impact analyses can be technical and lengthy. Active
involvement in the NEPA process requires a commitment
of time and a willingness to share information with the
decisionmaking agency and other citizens.”
“Agencies are required to make efforts to provide
meaningful

public

involvement

in

their

NEPA

processes.”
“Commenting is not a form of “voting” on an alternative.
The number of negative comments an agency receives
does not prevent an action from moving forward.
Numerous comments that repeat the same basic message

15

A Citizen’s Guide to the NEPA: Having Your Voice Heard, at 23, 26, and, 27,
available at
http://parkplanning.nps.gov/document.cfm?parkID=333&projectID=33043&docu
mentID=36751.

9
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of support or opposition will typically be responded to
collectively.”
Given the emphasis on the need for substantive comments in the Citizen’s
Guide (and the NEPA regulations it reflects), and its explicit mention that
the process is not meant to be a vote, the steps taken by the National Park
Service and by the anti-oyster-farm activists were highly inappropriate.
When Interior’s counsel cited this data to the Court, it made matters worse.
The actions documented above are an abuse of the NEPA public comment
process. The four organizations that used Convio to flood the public-comment
database with form letters deceived the public with their mass mailings, creating a
false campaign that masked the true nature of how the form letters would be used.
This deception was perpetuated by the National Park Service’s decision to release
those non-substantive comments and count them in a tally as comments against
Drakes Bay, which was then relied upon erroneously by Secretary Salazar, and
represented to this Court by counsel for Interior.
The goal of the NEPA public-comment process is clear: meaningful public
involvement. Many concerned citizens took this process seriously, providing
considered, informed opinions in the form of substantive comments. Yet the Park
Service effectively withheld these substantive comments from the public by
merging them with thousands and thousands of non-substantive comments.
The Park Service cooperated with the groups that created the flood of 92%
non-substantive comments by releasing them early, announcing that release, and
providing a tally that amounted to a false result (the Preliminary Content Analysis

10
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report, with its “Correspondence Distribution by Code,” a table that bears no
resemblance to the actual analysis). And the Park Service stood by without
comment when the activist groups trumpeted their results as if they were valid.
Only in the last few days of the process, when the Final EIS was quietly released
without the required 30-day public-comment period (see 40 C.F.R. § 1506.9,
requiring Final EIS to be filed with EPA, triggering a 30-day comment period on
the Final EIS after publication of a Notice of Availability), did the Park Service
make available the documentation that contains the truth about these comments.
Instead of fulfilling its responsibilities under NEPA, the Park Service used
NEPA to deceive the public and to deceive decision-makers. En banc rehearing is
necessary in this case.
III.

CONCLUSION

Truth matters. When a government agency chooses not to tell the truth, it
should be held accountable. The Drakes Bay Oyster Company’s petition for en
banc review should be granted.
DATED: October 28, 2013

Respectfully submitted,
IDELL & SEITEL, LLP
By: /s/ Richard Idell_____
RICHARD IDELL
Attorneys for Amicus Curiae

By: /s/ Sarah Rolph_____
SARAH ROLPH
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