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I. MOTION TO TAKE JUDICIAL NOTICE 

Under Federal Rule of Evidence 201 and in connection with the Answering 

Brief filed concurrently with this motion, appellees Office of the Commissioner of 

Baseball d/b/a Major League Baseball and Allan Huber “Bud” Selig (collectively 

“MLB”) move the Court to take judicial notice of two court records from Stand 

For San José v. City of San José, No. 1-11-CV-214196 (Cal. Super. Ct. filed Dec. 

2, 2011), No. 1-13-CV-250372 (Cal. Super. Ct. filed July 30, 2013), and a hearing 

transcript from Hale v. Brooklyn Baseball Club, Civ. No. 1294 (N.D. Tex. 1958).   

MLB requests judicial notice of the following documents: 

Exhibit 1:  “Stipulation Regarding Schedule for Pleadings and 

Certification of the Record in SFSJII, and Briefing Schedule in Both Cases; 

and Order” (“Scheduling Order”) in Stand For San José v. City of San José, 

111-CV-214196 and 113-CV-250372 (Cal. Super. Ct.).   

At lines 9–10 on page 1, the Scheduling Order states that the Santa Clara 

County Superior Court has set the consolidated Stand for San José case for trial on 

August 8, 2014. 

Exhibit 2:  “Verified Second Amended Petition for Writ of Mandamus 

and Complaint for Declaratory Relief and Injunctive Relief and for 

Attorney’s Fees” (“Second Amended Complaint”) in Stand For San José v. 

City of San José, 111-CV-214196 and 113-CV-250372 (Cal. Super. Ct.).   
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Paragraph 1 of the Second Amended Complaint specifies the legal grounds 

upon which Petitioner Stand for San José challenges Respondent San José’s 

purported option agreement with the Athletics Investment Group LLC (“Option 

Agreement”).  These grounds include (1) California Community Redevelopment 

Law, Health & Safety Code §§ 34161, et seq.; (2) San José Municipal Code § 4.95; 

(3) the California Environmental Quality Act, Public Resources Code § 21000, et 

seq.; and (4) Code of Civil Procedure § 526(a).   

Exhibit 3:  “Court’s Comments in Sustaining Defendant’s Motions to 

Dismiss” (“Motion to Dismiss Transcript”) in Hale v. Brooklyn Baseball Club, 

Inc., Civ. No. 1294 (N.D. Tex. 1958). 

On pages 2–4, the court states that “radio broadcasting and telecasting of 

baseball games” is within the scope of the “ordinary business of baseball” for 

purposes of MLB’s exemption from antitrust laws.  

II. DISCUSSION 

A. The material to be noticed and its relevance to this appeal. 

In this action, San José1 argues that it has not been able to exercise its 

Option Agreement with the Athletics because MLB has illegally refused to allow 

                                           
1 The City of San José is acting as (1) the City itself; (2) the entity responsible for 
winding up the affairs of the dissolved Redevelopment Agency of the City of San 
José; and (3) the joint powers authority formed by the city and the former 
redevelopment agency.  Collectively, these are referred to as “San José.” 
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the Athletics to relocate to San José.  SJ Op. Br. at 5.  The Stand for San José 

Scheduling Order and Second Amended Complaint are relevant to the purported 

validity of the Option Agreement.  The Second Amended Complaint specifies the 

legal grounds for Stand for San José’s challenge of the Option Agreement in 

previously filed California-state actions.  See Ex. 2 at ¶ 1.  The Scheduling Order 

specifies the date (August 8, 2014) on which the Stand for San José court will 

decided if the Option Agreement is invalid.  See Ex. 1 at 1:9–10.  If the Stand for 

San José court holds that the Option Agreement is invalid, San José will lack 

standing for its claims in this action. 

The Hale Motion to Dismiss Transcript is relevant to the Court’s 

consideration of the antitrust exemption’s scope.  Because it is not available 

through traditional legal-research services, MLB offers the Hale Motion to Dismiss 

Transcript here for the Court’s convenience.  In deciding Hale v. Brooklyn 

Baseball Club, the Northern District of Texas held that the “ordinary business of 

baseball” includes “radio broadcasting and telecasting of baseball games.”  Ex. 3 at 

2–4.  The court’s holding directly contradicts San José’s assertions that MLB’s 

antitrust exemption is limited to the reserve clause and does not reach issues 

concerning the location and relocation of teams. 
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B. Legal authority for taking judicial notice of this material. 

Because “[t]he court may take judicial notice at any stage of the 

proceeding,” it may be taken for the first time on appeal.  Fed. R. Evid. 201(d); see 

Bryant v. Carleson, 444 F.2d 353, 357 (9th Cir. 1971).  Paragraph (b)(2) of Rule 

201 states in part that “[t]he court may judicially notice a fact that is not subject to 

reasonable dispute because it: . . . can be accurately and readily determined from 

sources whose accuracy cannot reasonably be questioned.”  MLB seeks judicial 

notice of facts—a trial date, the legal grounds for a party’s claims and the legal 

basis for a court’s decision—that can be readily determined from the exhibits and 

whose accuracy cannot be reasonably questioned. 

This Court regularly takes judicial notice of facts from court documents.  

“[T]he most frequent use of judicial notice of ascertainable facts is in noticing the 

content of court records.”  Colonial Penn Ins. Co. v. Coil, 887 F.2d 1236, 1239 

(4th Cir. 1989).  Accordingly, this Court has held that it “may take notice of 

proceedings in other courts, both within and without the federal judicial system, if 

those proceedings have a direct relation to matters at issue.’”  U.S. ex rel. Robinson 

Rancheria Citizens Council v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992); cf. 

Fed. R. App. P. 32.1(b) (instructing parties to submit a copy of an “opinion, order, 

judgment, or disposition” unavailable on publicly accessible electronic databases).  

Records subject to judicial notice on appeal include “the records of an inferior 
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court in other cases.”  United States v. Wilson, 631 F.2d 118, 119 (9th Cir. 1980).  

MLB seeks judicial notice of documents from proceedings that are directly 

relevant to the matters before this Court.  The Stand for San José litigation 

challenges the validity of the Option Agreement that San José relies upon here.  

The Hale litigation concerned the same exemption to antitrust laws that San José 

challenges through this action.   

Finally, the Court should take judicial notice of the Stand for San José court 

records because those records were created after the District Court granted MLB’s 

motion to dismiss.  Wright and Miller observe that taking judicial notice of a fact 

outside the appellate record “seems to be favored when the appellate court needs to 

take account of developments in the case subsequent to proceedings in the trial 

court.”  21B Wright & Miller, Fed. Prac. & Proc. Evid. § 5110.1, at 301–02 (2d 

ed. 2005).  Consistent with that principle, this Court has stated that it will take 

judicial notice of circumstances that arose after an appeal was filed, where those 

circumstances “may affect” the court’s consideration of the issues presented by the 

appeal.  Bryant, 444 F.2d at 357.  MLB filed its motion to dismiss on August 7, 

2013 and its reply in support thereof on September 20, 2013.  The Stand for San 

José court entered the Scheduling Order on March 11, 2014 and the plaintiffs filed 

the Second Amended Complaint on the same day.  Thus, MLB could not have 

included the documents in the record below.   
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III. CONCLUSION 

For these reasons, the Court should grant this motion to take judicial notice. 

 
      KEKER & VAN NEST LLP 

 

DATED:  April 4, 2014 /s John W. Keker  
JOHN W. KEKER 
PAULA L. BLIZZARD 
R. ADAM LAURIDSEN 
THOMAS E. GORMAN 
 
PROSKAUER ROSE LLP 
BRADLEY I. RUSKIN 
SCOTT P. COOPER 
SARAH KROLL-ROSENBAUM 
JENNIFER L. ROCHE 
SHAWN S. LEDINGHAM, JR. 
 
Attorneys for Defendants/Appellees 
OFFICE OF THE COMMISSIONER 
OF BASEBALL, an unincorporated 
association doing business as Major 
League Baseball; and ALLAN 
HUBER “BUD” SELIG 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 4, 2014, I electronically filed the foregoing 

with the Clerk of the Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. 

I certify that all participants in the case are registered CM/ECF users and 

that service will be accomplished by the appellate CM/ECF system. 

/s/ John W. Keker  
John W. Keker 
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IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE NORTHERN DISTRICT OF TEXAS 

WICHITA FALLS DIVISION 

JOE HALE, Independently~ a,nd d/b/a 
WICHITA FALLS BASEBALL CLUB~ 

Plaintiffs~ 

vs . 

BROOKLYN BASEBALL CLUB, INC., et 
al, 

Defendants 

CIVIL ACTION NO. 1294 

COURT'S COMMENTS IN SUSTAINING 
DEFENDANTS' MOTIONS TO DISMISS 

THE COURT : Well, of course, the beginning point in coming 

to a decision about ·these motions to dismiss is found in the 

ba~eball case decided by the Supreme Court of the United States 

in 1922 . And, as I have already indicated, it seems inept, to 

me, to say that the court granted an exemption to baseball, since 

that term I would take to mean a dispensation, so to speak, from 

some liability or obligation that would otherwise be upon the 

person exempted. And~ instead, I think the import of the decision 

in the case was simply to hold that organized baseball of that day, 

at least, was not trade or commerce and that the business conse-

quently simply was not subject to the antitrust law, not that it 

was exempted from it but that it just didn't fall in its nature 

within the bounds of the statute . 

Then the next step is to reach the Toolson group of cases 

which came along 30 years later and by that time, of course, the 

1 

Case: 14-15139     04/04/2014          ID: 9045616     DktEntry: 23-4     Page: 2 of 14 (47 of 59)



2 

world of radio broadcasting and telecasting dawned on the world and 

had become a factor in the conduct of the baseball business. My 

recollection is that in the dissenting opinion filed by two of the 

justices in that case it was pointed out that when the year 1950 

had come around on the calendar} that the revenue from radio and 

television of baseball games had grown to the point where it aggre

gated some 10 1/2 percent of the total receipts from the baseball 

business and that was one of the principal points urged by those 

two dissenting justices in explaining why they could not consent 

to the ruling that was being made by the majority. 

And} so} there can be no shadow of a doubt that the spot

light was put right squarely on this source of revenue -- the in

come from the sale of radio and television broadcasting rights of 

baseball games. That was certainly within the mind and thinking 

of every member of the Court . Two of them reacted one way and the 

other seven another way . 

But the significance of it to me is that there is not any 

true novelty} as I see itJ such as argued by plaintiffs' counsel} 

to the effect that this is the first case to present the matter 

squarely from the standpoint of monopolistic restraint of radio 

broadcasting and telecasting of baseball games . True enough} the 

matter was not cast in that particular line of discussion in the 

dissenting opinion but that opinion did point out how the popularity 

of these media of broadcasting had risen and that the revenue from 

it had grown at a remarkably mounting rate . And anyone could tell 

without having to read any crystal ball that the picture in 1950 

was certainly only a beginning} so to speak; that this thing ~as 
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going to flourish and grow by leaps and bounds, as it has, and so 

much so that the plaintiff alleges in his pleading in this case 

that that particular source of revenue has now come to be, any

way, 25 percent of the gross income and receipts of organized base

ball. 

There could hardly have been any question in anyone's mind 

that this was the destined turn of events and that said great 

market was going to be enjoyed by organized baseball. And i f such 

development would be a manifestation of a violation of the anti

trust Act, the Supreme Court could not have missed the implication 

of things at the time of the Toolson decision. 

It seems further to me that plaintiffs' argument t ries to 

set aside in a somewhat detached way the enterprise of broadcast

ing and telecasting from the traditional aspect of baseball when 

it was played before spectators present . But I think that it is 

certainly clear beyond any sort of question that wnat the the plain

tiff was talking about is that he claims to have been stymied in 

his desires and aspirations to participate in interstate telecast

ing and broadcasting of baseball games. 

The telecasting simply lifts the horizon, so to speak, and 

brings in another set of viewers of the same identical game that 

those present in the grandstand are seeing at the same time, or

dinarily, and I believe it's straining realities to suggest that 

this television business has become a new facet of activity that 

you can look at apart from the ordinary business of baseball; and 

I can't follow that because there couldn't be such broadcasting 

except for the old-fashioned baseball game being played somewhere 

Case: 14-15139     04/04/2014          ID: 9045616     DktEntry: 23-4     Page: 4 of 14 (49 of 59)



the very gist and essence of the baseball business. 

Now, in this Toolson case the Supreme Court, acting through 

the seven-justice majority of the Court, did not uphold the dis

missal of the suits on the ·part of those three complainants (in

cluding the owner of the team at El Paso) because the Court 

thought that the original baseball decision viewed in the context 

of 30 years later was right but, rather, because they thought it 

would be wrong to open the door to the injustice and the many im-

pacts that would result retroactively if the Court at that time, 

acting within the limits of the judicial authority, should cast 

aside the original baseball decision. And, accordingly, with that 

made perfectly clear, the Court took the course of saying in ef-

feet that they would still accept that original ruling which had 

the accumulation of time behind it and the many investments and 

commitments of one kind and another made on the faith of the rul--· 
ing and that the remedy was not in the courts and, instead, that 

those _having such inter~ats should seek recourse in Congress where 

proper legislation might be initiated and committee hearings held 

and the question thoroughly canvassed from every direction to see 

what should be done in'justice to all concerned. 

And, of course, any remedial statute would be prospective 

in nature, contrary to ·what it would have to be in any litigated 

case which would relate to something already passed. And to up-

root an anchor of this sort in a field of organized enterprise 

retrospectively would not be as seemly and reasonable as for the 

problem to be dealt with in the legislative branch of the govern-

ment. 

4 
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If I read these decisions right, that is the position of 

the Supreme Court on this somewhat vexing question. 

In reading the Radovich case, I get that impression re 

inforced. And not only that, but from the standpoint of what 

I should do, it seems to me that the Supreme Court of this 

country in the Radovich case has committed that Court explicitly 

and definitely to the proposition that the remedy is in the 

Congress and that the Supreme Court intends to let this decision 

rest, the original decision rest, as far as it is concerned , 

limited at the same time to the very narrow focus of the base

ball business. But to that extent it will stay until and if it 

is changed by specific legislation. 

Looking at the whole history of this thing, I think that 

my course is clear and that these motions to dismiss so far as 

the antitrust aspect of the plaintiffs' case is concerned should 

be sustained. 

The plaintiff of course has his right of appeal and no one 

can find fault if an appeal is taken. 

My own conclusion, however, is that these motions are well 

taken. 

All right. Now, I think that renders most of the other 

motions moot but there may be some of them that still call for 

attention. If the record isn't already clear that the two indi

vidual plaintiffs (defendants) are out of the case, they will be 

dismissed . 

MR.CARRRINGTON: May I interrupt there, if the Court please? 

Though there has been reference in the record to two individuals, 
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the complaint is against Mr . FrickJ who is one individual) and 

the other complaint is against an unincorporated association) 

an individual for it having made an affidavit . And there was 

only one individual complained of as an individual and the other 

is an unincorporated association) I believe . 

THE COURT: YesJ the unincorporated association will also 

be dismissed . The very evolution of the pleadings in the case 

may have taken care of all of that . I am just saying that if 

it does seem desirable that they should be dismissed expressly 

at this timeJ that order will be made . 

So far as the Macon Club is concerned, I would not be in

clined to dismiss that defendant . 

MR . CARRINGTON : All right, may I be heard a moment on 

that or not? 

THE COURT: Yes . 

MR . CARRINGTON: It was a Georgia corporation that has 

been dissolved. The dissolution was several months before the 

institution of this suit . The only service on it on this cause 

of action, not the antitrust, but on an alleged breach of con

tract, common law cause of action, was on a man who never was an 

officer of that corporation but had been its attorney; that as 

a dissolved corporation perhaps could be sued; I have no doubt 

that it could be sued (although I do not know the details of 

Georgia law) in accordance with the terms of Georgia law in 

Georgia. But it is not a corporation that at the time of this 

suit is or could be in this district. It was not any entity 

that existed at that time and was in this district at that time . 
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It would have to be sued on f?. .. common law cause of action, there 

being no alleged diversity nor allegations to make it proper, 

anything other than the antitrust --

THE COURT: Well , let me i nterrupt there. I t's not tied 

in at all, now that you refresh my memory, in the antitrust part 

of this lawsuit. 

MR . CARRINGTON: Yes. It was one of the chief defendants. 

The only contract that Mr. Hale had , as a working agreement under 

which he could get from other professional teams his players, 

was a working agreement with the Macon Dodgers, which is now dis

solved. It was a defendant in the antitrust litigation. 

Now, the Macon Dodgers contract is attached to the com

plaint. The complaint on a breach of contract, however, is not 

on that contract. It is a contract as of a different date. It 

is not stated whether it is in writing. The Macon Dodgers con

tract became effective at the beginning of the baseball season 

of 1956 (I am telling you what the pleading shows) and the alleged 

contract, breach of which is now left in this case, is alleged 

to have been entered into by Mr. Hale in June 1956. The original 

complaint says that that contract was entered into by all of the 

defendants except Mr. Frick. The defendants at that time were 

the National League (that unincorporat'ed association), the Brooklyn 

Dodgers (the Los Angeles Club, which are one in the same) and the 

Macon Dodgers. 

The second amended complaint says that the contract was 

with Los Angeles and it alone. Now that's the one that is the 

last one. 
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THE COURT: Well, that 1 s the one that is last. I recall a 

brief that you presented previously contending that this Macon 

Club corporation was now dead by dissolution and couldn 1 t be sued 

for antitrust violation. 
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MR. CARRINGTON: No, my argument on the Macon Dodgers mo

tion is that a suit against them could not be maintained because 

of course, it was not doing business or transacting business in 

Texas at the time this suit was filed. That 1 s the memorandum that 

we have here for it. And it 1 s a separate memorandum and was filed 

on May 19. But that is an immaterial thing on the question of 

venue as to the antitrust because all the antitrust is out of the 

case. 

Now we have this common law cause of action which under the 

second amended complaint is said to be based on a contract dated 

in June of 1956, entered into between Mr. Hale and the Los Angeles 

Dodgers and it is said, without saying who, that the defendants 

breached that contract. 

Now the Macon Dodgers are not named as a defendant in that 

second amended complaint. For that reason, for the reason that 

this is a common law cause of action with a foreign corporation 

without anybody here to serve 

THE COURT: Well, if it 1 s not named in the second amended 

complaint, it seems to me that they go out by implied dismissal. 

MR. CARRINGTON: That 1 s what I thought. That 1 s exactly 

what I thought. So that will dispose of that. 

All right, that disposes of the Macon Dodgers? 

MR. CASTLEDINE: (Nods head up and down). 
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Shall I speak as to the other defendants? 
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THE COURT: Now, I do not have in mind now to make any 

ruling on this question of venue. The way I see it is, if the 

plaintiff appeals this case and the outcome is a holding by the 

appellate court that he states a proper cause of action in his 

pleading and that it should be tried on the merits, then I think 

you should be entitled to pick up on the venue question where 

we leave off today . 

MR. CARRINGTON: As to the antitrust action, I am in com

plete accord. Of course, that's the proper approach. We have 

left a cause of action, not for the million dollars, or so, but 

for $12,000 for breach of a contract that is alleged, dated in 

June} 1956, between Mr. Hale and the Los Angeles Dodgers . 

THE COURT: Well, I don't know how they could get extra

territorial service. 

MR. CARRINGTON: That's exactly the point. Ana lack of 

jurisdiction of the person on a common law cause of action as to 

all of these defendants entitles them to dismissal of that com

mon law action. 

THE COURT: Do you know of any theory on which you could 

get extraterritorial service? 

MR. CASTLEDINE: No, sir. 

THE COURT: On that claim? 

MR. CASTLEDINE : No, sir, other than this: I was proceed

ing on this idea that where there is more than one cause of 

action, that you can bring ih -- that. you can serve -- in other 
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words, to give complete relief and there is more than one cause 

of action, that you are perrni t·ted to bring in under that theory . 

That 1 s where I was proceeding under, Your Honor, the theory of 

legal service. 

THE COURT: They have cited some cases which they said are 

to the contrary. Now I didn 1 t read them. It just seemed to me 

that you couldn 1 t do it . Did you read those cases? 

MR. CASTLEDINE: No, sir. 

THE COURT: Well, do they definitely hold what you claim? 

MR . CARRINGTON : Yes, sir, undebatably, and there is no 

case to the contrary . 

THE COURT : It seems sound to me . 
~-

Well, then the dismissal will include tha,t breach of con-

tract branch of the plaintiffs 1 complaint also, on the ground 

that no personal jurisdiction has been obtained on the defendant 

or defendants . 

Now, is there anything more now? 

MR . CARRINGTON: As I understand it, that completely dis-

poses of the case and a final decree can be entered with the 

separate determinations of each of the cause of actions the Court 

has announced . 

Mr . Sloman has mentioned two situations to me. And I think 

what I have said is correct . I better think out loud with the 

Court, if I may a minute . The Yankees, of the 16 clubs, are the 

only one that 1 s a partne~ship . There is no jurisdiction over the 

10 

-:person of that partnership by extraterritorial process and, there

fore, the order that the Court is dtsposed to make on the commo~ 

law cause of action as to it, as well as to that partnership, as 
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well as the corporation, is correct and, therefore, they need not 

have any special treatment, although there is a different ground 

with the same result, as to the Yankees. And they are out in the 

antitrust. All of them are out on the antitrust. 

THE COURT: Could you sustain extraterritorial service 

against the partners any more than you could against the corpora

tion? 

MR. CARRINGTON: That•s exactly right. And it•s just a 

different reason for the same result . 

Now I have the last one, and I think what we have said is 

exactly right. The Milwaukee club has never been named as a de

fendant, as it sees it. It has filed a motion stating that. And 

the process upon it does not purport to show -- the process of 

the Marshal who served it up in Milwaukee does not purport to show 

service upon the defendant that is purported to be named in this 

complaint. There is no process over the person there is no 

jurisdiction over the person of that additional party that has 

appeared here . The 16th owner of one of the major league teams, 

since it has not been named in the complaint, is not a party to 

the complaint but was served and it has filed a motion that there 

is no jurisdiction over the person and the same disposition that 

has been made as to all of the others is proper as to it and I 

didn 1 t think it was necessary to mention the different reason 

for the same result as to Milwaukee, as well as the Yankees. 

THE COURT: ~et me see now; so far as the jurisdiction of 

the .. , court · is concerned, I seem to recall that there was a point 

made to the effect that this defendant or this company you are 
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talking about has got "Milwaukee" on the end of the name -- is that 

the one you are talking about? 

MR. CARRINGTON: Is that the only difference? I think there 

may be some other difference in the name. But it is a question of 

name, yes, sir. 

THE COURT: Well, that's the only difference, isn't it? 

MR. CARRINGTON: Yes, but the defendant, at any rate, is 

a corporation. No jurisdiction of it has been had, even if that 

motion isn't any good, because it's a foreign corporation on which 

a good process could not be had on it, anymore than any of these 

other corporate defendants on the common law ··cause of action . 

THE COURT: Yes , that would be true . I di d want to make it 

clear that I wasn 't very strongly interested , so far as t he mis

nomer angle was concerned. I didn't want to be straining any 

such point. 

MR. CARRINGTON: At any rate, it has filed a motion. It is 

good for a different reason than the misnomer. And therefore, I 

urge for it, too, the same order be had so we may have a final 

judgment. 

THE COURT: You mean as to the common law cause of action? 

MR. CARRINGTON: Yes, sir, talking about the common law 

cause of action. Now, it is dismissed also -- everybody is dis

missed as to the antitrust. 

THE COURT: Yes. 

MR. CARRINGTON: That's right. 

THE COURT: Let me say before we part company that t here 

was such a deluge of motions in this case that there may still be 
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some loose ends hanging out that have eluded the recollection of 

all of us; and if so, of course there will be no impediment to 

getting things of that sort worked out in settling finally the 

orders to be entered in the suit. 

* * * 

CERTIFICATE 

I, Vincent G. Meyer, official court reporter of said court, 

certify that the above and foregoing 14 pages constitute a full, 

true and correct transcript of the Court's comments and colloquy 

contained herein, had in the captioned numbered cause, at Amarillo 

Texas, on Friday, September 19, 1958. 

Vincent G. Meyer 
OFFICIAL COURT REPORTER 
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