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I. REPLY IN SUPPORT OF MOTION TO TAKE JUDICIAL NOTICE 

MLB seeks judicial notice of facts that can be accurately and readily 

determined from sources whose accuracy cannot be questioned.  See, generally, 

Dkt. 23-1 (Motion to Take Judicial Notice or “MTJN”).  San José does not 

dispute the facts that MLB seeks to judicially notice.  Instead, San José opposes 

MLB’s motion with a grab-bag of misplaced objections.  As explained below, 

MLB identifies with particularity the facts subject to judicial notice—the trial date 

and legal grounds for the petitioner’s claims in the Stand for San José litigation, 

and the district court’s decision in Hale (as documented in the transcript of the 

court’s oral opinion).  These facts are directly relevant to two core issues on 

appeal—San José’s antitrust standing and the scope of MLB’s antitrust exemption.  

And contrary to San José’s assertions, MLB does not seek to use any of these facts 

for improper purposes.  Judicial notice of the facts is therefore appropriate.1 

                                           
1 San José’s Reply Brief also asks the Court to strike portions of MLB’s 
Answering Brief that reference certain other facts.  Dkt. 27 n.1.  Primarily, San 
José objects to MLB’s reference to (1) documents that were attached to San José’s 
initial complaint (e.g. I ER 253), or (2) documents that were judicially noticed by 
the District Court (e.g. I ER 173 n.21).  Of course, documents that San José 
attached to its complaint are not outside the complaint for purposes of a Motion to 
Dismiss.  Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1555 
n.19 (9th Cir. 1989).  And documents noticed by the District Court below are 
properly part of the record.  I ER (D. Ct. Opinion) at 13–14.  San José has forfeited 
any objection to those documents by failing to appeal the District Court’s decision 
to take judicial notice.  Additionally, San José objects to MLB’s reference to the 
fact that MLB has denied the Athletics’ relocation request.  This fact was properly 
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II. DISCUSSION 

A. MLB’s motion for judicial notice states with particularity the facts at 
issue. 

Contrary to San José’s assertion, MLB states with particularity the facts for 

which it seeks judicial notice.  MLB requests that the Court take judicial notice of 

the following specific facts: 

• The August 8, 2014 trial date in the consolidated Stand for San José 

matters.  Dkt 23-1 (MTJN), Ex. 1 at 1:9–10. 

• The four grounds raised in the Stand for San José action for 

invalidating San José’s Option Agreement with the Oakland Athletics.  

Dkt 23-1 (MTJN), Ex. 2 at ¶ 1. 

• The Hale court’s holding that “radio broadcasting and telecasting of 

baseball games” are within the scope of the “ordinary business of 

baseball” for purposes of MLB’s exemption from antitrust laws.  Dkt 

23-1 (MTJN), Ex. 3 at 2–4. 

Dkt 23-1 (MTJN ) at 1–2.  San José falsely asserts that MLB’s motion violates 

Federal Rule of Appellate Procedure 27(a)(2)(A), but ignores the numerous places 

                                                                                                                                        
put before the District Court in a Supplemental Joint Case Management Statement 
(II ER 6:12–14), and San José has included this fact in a recently filed state-court 
complaint.  See Ex. A (Los Angeles Sup. Ct. Complaint) at ¶ 11. 
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in MLB’s motion where the facts at issue are specifically identified.  See Dkt. 23-1 

(MTJN) at 1–2, 3–4.  San José’s procedural objections therefore lack merit.2  

B. The facts at issue may be accurately and readily determined from 
sources whose accuracy cannot be questioned. 

The parties agree that a fact is properly subject to judicial notice if it “can be 

accurately and readily determined from sources whose accuracy cannot be 

questioned.”  Fed. R. Evid. 201(b)(2).  Notably, San José does not dispute the 

facts at issue, or the accuracy of the sources from which they are drawn.  San José 

tacitly acknowledges that the consolidated Stand for San José trial is scheduled to 

begin on August 8, that the petitioner in those actions is advancing the four listed 

grounds for invalidating the Option Agreement, and that the Hale transcript states 

that court’s ruling regarding the scope of the antitrust exemption.  Dkt. 26 (Opp. to 

MTJN) at 4–9.   

Because San José cannot dispute these facts or the accuracy of their sources, 

it claims that MLB is requesting that the Court use them in impermissible ways.  

Dkt. 26 (Opp. to MTJN) at 5, 8–9.  Not so.  With regard to the Stand for San José 

scheduling order and Amended Complaint, MLB’s motion asks only that the Court 

                                           
2 San José argues that the Court should not take judicial notice due to an Advisory 
Committee note suggesting that parties seek each other’s positions before filing a 
Motion to Take Judicial Notice.  Dkt. 26 (Opp. to MTJN) at 3.  But San José 
cannot claim any prejudice—its position has been fully presented to this Court.  
And San José provides no authority for relying on this Advisory Committee note to 
deny a meritorious motion.  
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take notice of their content, not any “interpretation” of their content.  Id. at 5.  For 

the Hale transcript, MLB seeks judicial notice of only what the court held—not 

any argumentative analysis of its reasoning or determination regarding underlying 

facts.  Courts routinely take notice of such decisions, as recognized by Federal 

Rule of Appellate Procedure 32.1(b), which instructs parties to submit copies of 

opinions, orders, judgments or dispositions unavailable on electronic databases.3 

C. Judicial notice of the facts at issue is otherwise proper. 

1. The Stand for San José claims and trial date have a direct relation 
to this action. 

San José argues that “resolution of the validity of the Option Agreement” is 

“clearly irrelevant” to this appeal (Dkt. 26 (Opp. to MTJN) at 5), but concedes in 

its Reply Brief that the Option Agreement is the basis for its purported standing to 

bring antitrust claims: “San José has standing because it has suffered (and 

continues to suffer) antitrust injury.  As the Complaint specifically alleges: But for 

MLB’s antitrust violations, the A’s would have exercised the option and entered 

into a Purchase and Sale Agreement with the City of San José.”  Dkt. 27 (SJ Reply 

Br.) at 3 (emphasis added).  In fact, San José based its Motion to Expedite this 

appeal entirely on the fact that San José’s claims may be mooted when the Option 

                                           
3 Under Federal Rule of Appellate Procedure 32.1(b), the Court may not need to 
take judicial notice of the Hale transcript to rely on it.  MLB sought judicial notice 
of the transcript out of an abundance of caution because a “transcript” is not one of 
the specific categories of judicial documents discussed by the Rule. 
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Agreement expires in November 2014.  Dkt. 2-1 (SJ Mot. to Expedite) at 8–9; Dkt. 

15-1 (SJ Reply iso Mot. to Expedite) at 2 (“The expiration of the Option 

Agreement provides good cause to expedite this appeal”).  Because San José’s 

antitrust standing is a dispositive issue in this case, related proceedings that could 

destroy San José’s purported standing are relevant.  The Stand for San José trial 

date and grounds for invalidating the Option Agreement thus are facts with a 

“direct relation to matters at issue here.” 4 United States ex rel. Robinson 

Rancheria Citizens Council v. Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992).5   

2. The Hale transcript is a relevant judicial decision, not “external 
evidence.” 

San José’s arguments against judicial notice of the Hale transcript 

fundamentally misconstrue the nature of MLB’s request.  The Hale transcript is not 

“external” or “substantive” evidence.  See Dkt. 26 (Opp. to MTJN) at 7–8.  Nor 

does MLB request that the Court admit factual findings in Hale for their truth in 

this action.  Id. at 8.  Rather, the transcript is a record of a district court decision 

                                           
4 MLB could not have presented these facts to the District Court because the Stand 
for San José trial date was not set and the complaint not yet amended when MLB 
filed its motion to dismiss and related papers. 
5 San José’s attempt to distinguish Robinson Rancheria fails.  Dkt. 26 (Opp. to 
MTJN) at 6.  The Ninth Circuit does not require complete identity of the parties or 
claims at issue before a court may take judicial notice of other proceedings.  
Robinson Rancheria, 971 F.2d at 248.  The Stand for San José action, like the 
other action in Robinson Rancheria, is “directly related” to this case because it 
“may in fact be dispositive.”  Id.  
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regarding a legal issue at the core of San José’s appeal—the scope of MLB’s 

antitrust exemption.  See, e.g., Dkt. 22 (MLB Answering Br.) at 39–57.  MLB 

requests that the Court take judicial notice of the Hale court’s holding, in the same 

way the Court would recognize any other legal decision not available in electronic 

databases or other easily accessible sources.  San José raises no objections to 

judicial notice of the transcript for this limited purpose. 

III. CONCLUSION 

For these reasons, the Court should grant this motion to take judicial notice. 

 
      KEKER & VAN NEST LLP 

 

DATED:  April 28, 2014 /s John W. Keker  
JOHN W. KEKER 
PAULA L. BLIZZARD 
R. ADAM LAURIDSEN 
THOMAS E. GORMAN 
 
PROSKAUER ROSE LLP 
BRADLEY I. RUSKIN 
SCOTT P. COOPER 
SARAH KROLL-ROSENBAUM 
JENNIFER L. ROCHE 
SHAWN S. LEDINGHAM, JR. 
 
Attorneys for Defendants/Appellees 
OFFICE OF THE COMMISSIONER 
OF BASEBALL, an unincorporated 
association doing business as Major 
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HUBER “BUD” SELIG  
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/s/ John W. Keker  
John W. Keker 
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