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CORPORATE DISCLOSURE STATEMENT 

 Appellee Hawaii Family Forum states that it is a nonprofit organization, that 

it does not have any stock, and that it does not have any parent corporations. 
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JURISDICTIONAL STATEMENT 

Plaintiffs raise constitutional claims under the Due Process and Equal 

Protection Clauses of the Fourteenth Amendment to the United States Constitution. 

28 U.S.C. § 1331 provided the United States District Court for the District of 

Hawai‘i with jurisdiction to decide these constitutional claims.  

28 U.S.C. § 1291 affords this Court appellate jurisdiction to review the 

District Court’s final judgment and order, which granted the Hawai‘i Department 

of Health Director’s and Hawaii Family Forum’s summary-judgment motions, 

denied Plaintiffs’ and the Governor’s summary-judgment motions, and dismissed 

all Plaintiffs’ claims. 

The District Court entered its order and final judgment on August 8, 2012. 

Plaintiffs and the Governor filed their notices of appeal on September 7, 2012. 

Those notices of appeal were timely filed in compliance with Federal Rule of 

Appellate Procedure 4(a)(1)(A). 

STATEMENT OF THE ISSUES 

1)  Whether Plaintiffs’ and the Governor’s appeals are moot. 

2)  Assuming Plaintiffs’ and the Governor’s appeals are moot, whether 

this Court should vacate the District Court’s final judgment and order. 
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PERTINENT CONSTITUTIONAL AND STATUTORY PROVISIONS 

The pertinent constitutional provisions and statutes are set forth in the 

addenda to the Governor’s brief. 

STATEMENT OF THE CASE 

Plaintiffs allege in this suit that Hawai‘i’s laws defining marriage as the 

union of one man and one woman violate their rights under the Due Process and 

Equal Protection Clauses of the Fourteenth Amendment to the United States 

Constitution because those laws do not allow them to marry a person of the same 

sex. See ER 6:27-28 (Am. Compl. ¶¶ 99, 104, ECF No. 6). Plaintiffs brought this 

action against Governor Neil S. Abercrombie (the Governor) and the Director of 

the Hawai‘i Department of Health (the Director). ER 6:2-3 (Am. Compl. ¶¶ 5-6, 

ECF No. 6). 

The Director filed an answer affirming that Hawai‘i’s man-woman marriage 

laws do not violate the Constitution. ER 10:6-7 (Director’s Answer to First Am. 

Compl. ¶¶ 37, 40, ECF No. 10). The Governor, in contrast, filed an answer 

agreeing with Plaintiffs that a statute “allow[ing] opposite sex couples, but not 

same sex couples, to get married,” “violates the Due Process Clause and Equal 

Protection Clause of the United States Constitution.” ER 9:2 (Abercrombie’s 

Answer to First Am. Compl. 1, ECF No. 9). 
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As an active supporter of the State’s man-woman marriage laws, HFF 

moved to intervene and defend its significant protectable interest in those laws. See 

HFF’s Mot. to Intervene 1, ECF No. 15. The District Court found that HFF had “a 

right to intervene in this suit” and allowed HFF to join the case as a party 

defendant. See Order Granting HFF’s Mot. to Intervene 30, ECF No. 43. 

Soon thereafter, Plaintiffs filed a motion for summary judgment on their 

claim that Hawai‘i’s man-woman marriage laws violate their equal-protection 

rights. See Pls. Mot. for Summ. J. 1-2, ECF No. 65. Plaintiffs did not file expert 

affidavits or declarations supporting their position. See D’Amato Decl. 2-5, ECF 

No. 66-1. 

The Governor, who personally agrees with Plaintiffs’ challenge to Hawai‘i’s 

man-woman marriage statute, did not merely refrain from moving to dismiss 

Plaintiffs’ claims; nor did he simply file a response supporting Plaintiffs’ 

arguments. Instead, soon after Plaintiffs filed their summary-judgment motion, the 

Governor filed his own countermotion for summary judgment against his co-

defendants the Director and HFF. See ER 92:1-3 (Governor’s Countermot. for 

Summ. J. 1-3, ECF No. 92). In that motion, he affirmatively attacked the 

constitutionality of Hawai‘i’s man-woman marriage statute, demanding that the 

statute be subject to heightened scrutiny, see ER 92:2-3 (Governor’s Countermot. 

for Summ. J. 2-3, ECF No. 92)—a standard that he claimed the statute could not 
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satisfy, see Abercrombie’s Mem. in Supp. of Countermot. for Summ. J. 81-85, 

ECF No. 92-1. The Governor thus asked the District Court to invalidate the State’s 

man-woman marriage statute, relief that he surely lacks standing to request. 

Displaying his zeal to invalidate the law, the Governor (at substantial cost to the 

taxpayers of Hawai‘i) filed four declarations from purported experts to support his 

arguments attacking the marriage statute. See ER 93:64 (Herek Decl., ECF No. 93-

17); ER 93:164 (Chauncey Decl., ECF No. 93-20); ER 93:235 (Lamb Decl., ECF 

No. 93-23); ER 93:400 (Segura Decl., ECF No. 93-27). 

The Director and HFF, in marked contrast, filed motions for summary 

judgment asking the District Court to dismiss all Plaintiffs’ claims because the 

challenged man-woman marriage laws comport with the Constitution. See Fuddy’s 

Mot. for Summ. J. 1-2, ECF No. 63; HFF’s Mot. for Summ. J. 2-3, ECF No. 67. 

The District Court granted Director Fuddy’s and HFF’s summary-judgment 

motions, dismissed all Plaintiffs’ claims, and upheld Hawai‘i’s man-woman 

marriage laws. ER 117:4-10 (Order Granting Mot. Summ. J. 1-7, 116, ECF No. 

117).  

Subsequently, Plaintiffs filed a notice of appeal from the District Court’s 

judgment and summary-judgment order, see ER 121:1-2 (Pls. Notice of Appeal 1-

2, ECF No. 121); and that filing commenced Appeal No. 12-16995. Later that 

same day, the Governor filed a notice of appeal from the same judgment and order, 
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see ER 123:1-2 (Abercrombie’s Notice of Appeal 1-2, ECF No. 123); and that 

filing gave rise to Appeal No. 12-16998. 

 In late 2013, during the pendency of this appeal, the Governor called both 

houses of the Hawai‘i Legislature to convene in a special session to address the 

issue of marriage. See Pls.-Appellants Mot. for Further Extension of Time to File 

Opening Brs. 5, ECF No. 35-1, Appeal No. 12-16995. During that session, the 

Legislature approved S.B. 1/H.D. 1, which redefined marriage from a man-woman 

union to a genderless union of any two people (hereafter referred to as the 

“marriage-redefinition bill”). See S.B. 1/H.D. 1, 27th Leg., 2d Spec. Sess. (Haw. 

2013). The Governor then signed that bill into law. See Gov. Mot. for Vacatur 3 

n.1, ECF No. 118, Appeal No. 12-16995. 

 Before the Legislature approved or the Governor signed the bill, a group of 

Hawai‘i residents filed suit in state court challenging the marriage-redefinition 

bill’s validity under the Hawai‘i Constitution. See First Am. Compl., McDermott v. 

Abercrombie, No. 13-1-2899-10 KKS (Haw. Cir. Ct. Nov. 1, 2013) (attached as 

Addendum 1). The plaintiffs in that case, McDermott v. Abercrombie, argue that 

the Hawai‘i Constitution removes from the Legislature the authority to redefine 

marriage to include same-sex couples. See id. at 6. In April 2014—after the 

Legislature approved the marriage-redefinition bill, the Governor signed it, and 

that new enactment went into effect—the state court dismissed the plaintiffs’ 
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claims in McDermott. A notice of appeal has been filed with the state appellate 

court. See Notice of Appeal, McDermott v. Abercrombie, No. 13-1-2899-10 KKS 

(Haw. Cir. Ct. May 20, 2014) (attached as Addendum 2).1 

In light of the Hawai‘i bill redefining marriage, in November 2013, this 

Court directed “appellants [to] move for voluntary dismissal of these consolidated 

appeals or [to] show cause why they should not be dismissed for lack of 

jurisdiction.” Order 3, ECF No. 117, Appeal No. 12-16995. The parties 

subsequently filed briefing addressing those issues. In March 2014, this Court 

discharged the order to show cause after determining that the mootness question 

was not “suitable for summary disposition.” Order 1-2, ECF No. 125, Appeal No. 

12-16995. This Court then instructed the parties to file briefs addressing “the issue 

of whether the enactment of” the marriage-redefinition bill “moots these 

consolidated appeals.” Id. at 2. 

SUMMARY OF ARGUMENT 

Plaintiffs and the Governor argue that the recently enacted bill that redefines 

marriage in Hawai‘i moots their appeals. See Pls. Br. at 10-15; Gov. Br. at 11-15. 

They also assert that this Court should vacate the District Court’s order and 

judgment. See Pls. Br. at 15-18; Gov. Br. at 15-19. This Court, however, should 

                                           
1 Another Hawai‘i resident has raised similar claims in federal court; the district 
court dismissed those claims because the plaintiff lacked standing. See Order 
Granting Motion to Dismiss, Amsterdam v. Abercrombie, No. 13-00649 (D. Haw. 
Feb. 19, 2014) (Addendum 8 to the Governor’s Brief).  
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decline to dismiss these appeals or vacate the District Court’s rulings while legal 

challenges to the marriage-redefinition bill are pending.  

For if this Court were to dismiss these appeals and vacate the District 

Court’s decisions and, subsequently, one of the pending lawsuits challenging the 

marriage-redefinition bill were to invalidate that law, Plaintiffs would receive a 

windfall, and a substantial waste of judicial resources would ensue. Plaintiffs’ 

windfall would consist of a second bite at the apple—the ability to re-litigate their 

federal challenge in the District Court, with an opportunity to amend their 

unsuccessful claims and arguments. That re-litigation would also waste substantial 

judicial resources, as the District Court would be required to reassess a matter that 

it already resolved. Moreover, the Governor played an indispensable role in the 

marriage-redefinition bill’s enactment, and thus he, in particular, possesses no 

equitable right for this Court to vacate the District Court’s decision and judgment. 

Rather than dismissing Plaintiffs’ and the Governor’s appeals and vacating 

the District Court’s decision, this Court should stay these proceedings pending 

resolution of the challenges to the marriage-redefinition bill with instructions (1) 

for the parties to file a motion to lift the stay and proceed with briefing on the 

merits of the case if any of the challenges to the marriage-redefinition bill succeed, 

or (2) for Plaintiffs or the Governor to renew their mootness argument and vacatur 

request by filing a motion with this Court if the pending challenges to the 
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marriage-redefinition bill are rejected by the reviewing courts of last resort. 

Adopting this approach will maximize judicial resources, minimize the burdens to 

the parties, and prevent any party from unjustly benefiting at the expense of others. 

ARGUMENT 

I. This Court Should Decline to Dismiss These Appeals as Moot or to 
Vacate the District Court’s Rulings While the Challenges to the 
Marriage-Redefinition Bill Remain Pending. 

“The party asserting mootness bears the burden of establishing that” the case 

is moot. S. Or. Barter Fair v. Jackson Cnty., Or., 372 F.3d 1128, 1134 (9th Cir. 

2004). “[I]n cases involving the amendment or repeal of a statute, ‘mootness . . . is 

not a jurisdictional issue; rather, [this Court] may continue to exercise authority 

over a purportedly moot case where the balance of interests favors such continued 

authority.’” Jacobus v. Alaska, 338 F.3d 1095, 1103 (9th Cir. 2003) (ellipses in 

original) (quoting Coral Constr. Co. v. King County, 941 F.2d 910, 927 (9th 

Cir.1991)). In other words, “[r]evision of a statute is a matter relating to the 

exercise rather than the existence of judicial power.” Id. (alterations omitted) 

(quoting City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)). 

Hence, “mootness is not jurisdictional in cases such as this.” Id. Rather, the 

mootness inquiry focuses on the “balance of interests” between this Court’s 

exercising its jurisdiction and declining to exercise that authority. Id. 
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Analysis of the vacatur question is similar. The appellant, “as the party 

seeking relief from the status quo of the . . . judgment,” has the burden “to 

demonstrate . . . equitable entitlement to the extraordinary remedy of vacatur.” U.S. 

Bancorp Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 26 (1994). “[T]he 

touchstone of vacatur is equity[,]” Dilley v. Gunn, 64 F.3d 1365, 1370 (9th Cir. 

1995); thus courts considering that remedy must assess “‘the consequences and 

attendant hardships of dismissal or refusal to dismiss.’” Id. at 1370-71 (quoting 

Ringsby Truck Lines, Inc. v. W. Conference of Teamsters, 686 F.2d 720, 722 (9th 

Cir. 1982)). And “when federal courts contemplate equitable relief” like vacatur, 

they “must also take account of the public interest.” U.S. Bancorp Mortg., 513 U.S. 

at 26. 

The balance of the interests and the equities favors this Court’s retaining 

jurisdiction over these appeals and declining to vacate the District Court’s decision 

while the ongoing challenges to the marriage-redefinition bill remain pending. The 

potential consequences of declaring the appeals moot and vacating the District 

Court’s decision at this point threaten to harm the appellees and the public interest, 

and to unfairly benefit the appellants. If this Court were to dismiss the case and 

vacate the District Court’s rulings and, thereafter, a court were to declare the 

marriage-redefinition bill invalid, the public interest would suffer through the 

waste of significant judicial resources, as the parties would be forced to re-litigate 

Case: 12-16995     05/27/2014          ID: 9109326     DktEntry: 140     Page: 14 of 78



10 
 

in the District Court a matter already resolved by that court. That scenario would 

unjustly benefit the appellants, providing them another bite at the apple—with the 

ability to amend their unsuccessful arguments. It would also unduly burden the 

appellees, requiring them to re-construct their legal defense and respond to 

Plaintiffs’ and the Governor’s renewed arguments. Dismissing this case now—and 

thereby risking this waste of judicial resources, unjustified benefit to the 

appellants, and undue harm to the appellees—would directly undermine the 

interests of equity. 

In contrast, retaining jurisdiction over the case and declining to vacate the 

District Court’s rulings while the challenges to the marriage-redefinition bill are 

pending would not impose any hardship on the appellants, the appellees, or the 

public interest. Vacatur is not necessary for Plaintiffs to presently obtain the relief 

they sought in bringing this case. Indeed, as they have admitted, Plaintiffs have 

already married their same-sex partners. Pls. Br. at 11. Similarly, maintaining 

jurisdiction over these appeals and refusing for now to vacate the District Court’s 

rulings would not hinder the Governor’s personal goal of redefining marriage in 

Hawai‘i. Notwithstanding the District Court’s judgment, the Governor has already 

played an indispensable role in (at least temporarily) effectuating that desired 

result. Notably, neither Plaintiffs nor the Governor has identified any present 

adverse preclusive effects from the District Court’s rulings. 
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Nor does continuing to hold these appeals pose any adverse impact on the 

appellees or the public interest. The District Court’s decision “is not binding 

precedent”; it is not binding “in . . . a different judicial district, the same judicial 

district, or even upon the same judge in a different case.” Camreta v. Greene, 131 

S. Ct. 2020, 2033 n.7 (2011) (quotation marks omitted); see also Gasperini v. Ctr. 

for Humanities, Inc., 518 U.S. 415, 430 n.10 (1996) (stating that every federal 

district court judge “sits alone and renders decisions not binding on the others”). 

That decision, therefore, does not threaten to “spawn[] any legal consequences” 

and thus does not implicate the primary policy justifying vacatur of district-court 

decisions. See United States v. Munsingwear, Inc., 340 U.S. 36, 41 (1950). In sum, 

while legal challenges presently threaten the validity of the marriage-redefinition 

bill, the balance of equities weighs against dismissing these appeals as moot or 

vacating the District Court’s decision and judgment. 

Plaintiffs and the Governor argue that Miller v. Benson, 68 F.3d 163 (7th 

Cir. 1995) (per curiam), and Citizens for Responsible Government State Political 

Action Committee v. Davidson, 236 F.3d 1174 (10th Cir. 2000), support their 

mootness arguments. See Pls. Br. at 12-15; Gov. Br. at 12-13. But those cases are 

readily distinguishable for at least three reasons. First, in both of those cases, the 

litigants who argued against mootness—the plaintiffs-appellants in Miller and the 

plaintiffs-appellants’ amici in Citizens for Responsible Government—were parties 
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to the pending state-court lawsuits challenging the revising statutes. This gave rise 

to the overriding concern in Miller and Citizens for Responsible Government that 

the plaintiffs and their amici were seeking to retain “a form of collateral attack on 

the state decision”—that they were “play[ing] off one court system against 

another.” Miller, 68 F.3d at 165; accord Citizens for Responsible Government, 236 

F.3d at 1184 (refusing to “allow[] parties to play off one court system against 

another” (quotation marks omitted)). But those concerns are absent here, where 

HFF is not a party to, or otherwise involved in, the pending challenges to the 

marriage-redefinition bill. 

Second, the parties who argued against mootness in Miller and Citizens for 

Responsible Government—the plaintiffs-appellants and their amici—lost in the 

district court and thus would not have been harmed by a determination that the 

appeal was moot. See Miller, 68 F.3d at 164; Citizens for Responsible Government, 

236 F.3d at 1184. Supposing that their appeals were dismissed as moot and the 

state courts subsequently invalidated the revising statutes, the plaintiffs-appellants 

in those cases would not have been disadvantaged by re-litigating the matter in the 

district court because they lost in that venue initially and would benefit from 

another bite at the apple. Here, in contrast, HFF prevailed below. Therefore, if 

these appeals were dismissed and then the marriage-redefinition bill were 

overturned, HFF would be forced once again to defend against Plaintiffs’ 
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constitutional claims. Unlike in Miller or Citizens for Responsible Government, 

this would impose an inequitable hardship on the party arguing against mootness. 

Third, this Circuit’s law establishes that in cases like this, “involving the 

amendment or repeal of a statute, ‘mootness . . . is not a jurisdictional issue; rather, 

[this Court] may continue to exercise authority over a purportedly moot case where 

the balance of interests favors such continued authority.’” Jacobus, 338 F.3d at 

1103 (quoting Coral Constr. Co., 941 F.2d at 927). In contrast, the Seventh and 

Tenth Circuits do not apply this balancing analysis; instead, they treat the question 

as jurisdictional. See Citizens for Responsible Government, 236 F.3d at 1184 

(“[W]e do not believe that the mere filing of a lawsuit is sufficient to resurrect 

Article III jurisdiction over the repealed statutes.”); Miller, 68 F.3d at 164 

(“Victory in the legislative forum makes judicial proceedings moot.”).2 

II. The Governor’s Vacatur Request Is Particularly Meritless. 

An appellate court must not vacate a district-court ruling when “appellate 

review [is] prevented not due to happenstance, but when the appellant has by his 

own act caused the dismissal of the appeal.” Dilley, 64 F.3d at 1370 (quotation 

marks and citations omitted). “[T]he primary inquiry” when analyzing vacatur 

requests, then, “is whether the appellant caused the [dismissal] by his own 

                                           
2 This Circuit’s approach to this question comports with Supreme Court precedent 
better than the Seventh or Tenth Circuit’s analysis. As City of Mesquite makes 
clear, see 455 U.S. at 289, courts may retain jurisdiction over a challenge to a 
statute, even after the challenged statute has been repealed. 
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voluntary act.” Id. at 1370 n.4; see also Am. Civil Liberties Union of Nev. v. Masto, 

670 F.3d 1046, 1066 (9th Cir. 2012). It matters not whether the appellant acted 

with the intent to moot his appeal or “for a purpose other than to prevent the 

appellate court’s review of the district court’s order.” Dilley, 64 F.3d at 1371. 

Here, the Governor played an indispensable role in the marriage-redefinition 

bill’s enactment. He was not only the initiator of that bill’s introduction during the 

special session;3 he also provided the final approval for the bill’s enactment into 

law.4 In short, the Governor both initiated and approved the marriage-redefinition 

bill. It thus is beyond doubt that the Governor’s voluntary action was indispensable 

to the bill’s enactment. 

Although, under this “voluntary action” vacatur analysis, the enactment of 

legislation is generally “not attributed to the executive branch[,]” Chem. Producers 

& Distribs. Ass’n v. Helliker, 463 F.3d 871, 879 (9th Cir. 2006), that rule does not 

                                           
3 See Pls.-Appellants Mot. for Further Extension of Time to File Opening Brs. at 5, 
ECF No. 35-1, Appeal No. 12-16995 (“On September 9, 2013, Governor 
Abercrombie . . . called both houses of the state Legislature to convene in a special 
session on October 28, 2013 to address the issue of marriage” (quotation marks 
omitted)); Gov. Mot. for Vacatur at 3 n.1, ECF No. 118, Appeal No. 12-16995 
(admitting that “the Governor called the special session, making passage of the bill 
possible”); Haw. Const. art. III, § 10 (“The governor may convene both houses or 
the senate alone in special session.”). 
4 See Gov. Mot. for Vacatur at 3 n.1, ECF No. 118, Appeal No. 12-16995 
(admitting that “[t]he Governor[] sign[ed] . . . the bill”); Haw. Const. art. III, § 16 
(“Every bill which shall have passed the legislature . . . shall thereupon be 
presented to the governor. If the governor approves it, the governor shall sign it 
and it shall become law. If the governor does not approve such bill, the governor 
may return it . . . to the legislature.”). 
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apply to the Governor. See id. (quoting Valero Terrestrial Corp. v. Paige, 211 F.3d 

112, 121 (4th Cir. 2000), which noted that although “all of [the appellants were] 

state executive officials, none of [them were] the Governor”); id. at 880 (“The 

strength of the rule [against attributing legislative enactments to the executive 

branch] may attenuate for . . . [actions] with mixed legislative and executive 

character”). Particularly here, where the Governor initiated and approved the 

marriage-redefinition bill’s passage, the Governor’s voluntary actions played a 

direct and indispensable role in the statute’s enactment, and thus he is not entitled 

to the equitable remedy of vacatur.5 

III. Vacatur Would Be Inappropriate Even if the Pending Legal Challenges 
to the Marriage-Redefinition Bill Are Ultimately Unsuccessful and these 
Appeals Are Moot. 

Even if the pending legal challenges to the marriage-redefinition bill are 

ultimately unsuccessful and Plaintiffs’ and the Governor’s appeals are deemed 

moot, vacatur of the District Court’s rulings would still be unwarranted. Under 

those circumstances, Plaintiffs would not experience practical hardship from any 

possible preclusive effect of the District Court’s decision. Most importantly, 

Plaintiffs’ marriages to their same-sex partners would remain valid. The District 

Court’s ruling would in no way jeopardize that.  

                                           
5 That S.B.1 was enacted by the Governor’s joint action with the Legislature 
(rather than the Governor’s action alone) does not revive his argument for vacatur. 
This Court has “rejected a proposed ‘unilateral/bilateral distinction’” when 
conducting vacatur analysis. Dilley, 64 F.3d at 1371. 
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Moreover, if it should subsequently come to pass that the Hawai‘i 

Legislature restores marriage to a man-woman union, even if the District Court’s 

decision and judgment are not vacated, Plaintiffs likely could challenge the 

constitutionality of that future law and, in any event, would benefit from any 

successful lawsuit challenging that law. Neither claim preclusion nor issue 

preclusion (also known as collateral estoppel) would bar Plaintiffs from filing such 

a lawsuit, because their complaint would challenge a different state law and thus 

the issue would not be “identical” to the one presented in this action. See Bremer v. 

Weeks, 85 P.3d 150, 161 (Haw. 2004) (claim preclusion); Dorrance v. Lee, 976 

P.2d 904, 910 (Haw. 1999) (issue preclusion). Alternatively, Plaintiffs could join 

with at least one other litigant desiring to marry a person of the same sex, and 

together they could challenge the constitutionality of that future marriage law. The 

addition of another plaintiff would provide another basis upon which to avoid 

claim or issue preclusion. See Bremer, 85 P.3d at 161 (stating that one of the 

requirements of claim preclusion is that the “parties are the same or in privity with 

the parties in the original suit,” and that one of the requirements of issue preclusion 

is that “the party against whom [issue preclusion] is asserted was a party or in 

privity with a party to the prior adjudication” (alteration in original)). Furthermore, 

if any litigant (other than Plaintiffs) successfully challenged a future man-woman 

marriage law and sought a statewide injunction against that law’s enforcement, that 
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statewide injunction would directly benefit Plaintiffs, permitting them to marry a 

person of the same sex. 

CONCLUSION 

For the foregoing reasons, this Court should decline to dismiss Plaintiffs’ 

and the Governor’s appeals or to vacate the District Court’s decision and judgment. 

Rather, this Court should stay these proceedings pending resolution of the 

challenges to the marriage-redefinition bill with instructions (1) for the parties to 

file a motion to lift the stay and proceed with briefing on the merits of the case if 

any of the challenges to the marriage-redefinition bill succeed, or (2) for Plaintiffs 

or the Governor to renew their mootness argument and vacatur request by filing a 

motion with this Court if the pending challenges to the marriage-redefinition bill 

are rejected by the reviewing courts of last resort. Adopting this approach will 

maximize judicial resources, minimize the burdens to the parties, and prevent any 

party from unjustly benefiting at the expense of others. 
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ADDENDA 

1) McDermott v. Abercrombie, No. 13-1-2899-10 KKS (Haw. Cir. Ct. Nov. 1, 
2013) 
 

2) Notice of Appeal, McDermott v. Abercrombie, No. 13-1-2899-10 KKS 
(Haw. Cir. Ct. May 20, 2014) 
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