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STATEMENT OF JURISDICTION

The district court had jurisdiction over this matter pursuant to 28 U.S.C.

88§ 1331, 1343(a)(3), and 1357, as well as 42 U.S.C. §8 1983 and 1988. The

district court entered the Order on appeal on October 11, 2016, and Plaintiffs filed

their Notice of Appeal on October 15, 2016. (ER0001-17); Fed. R. App. P.

4(a)(1)(A). This Court has jurisdiction over this interlocutory order denying

Plaintiffs” motion for preliminary injunction pursuant to 28 U.S.C. § 1292(a)(1).
STATEMENT OF THE ISSUES*

1. Did the district court abuse its discretion in concluding that Plaintiffs
are not likely to succeed on the merits of their claim that Arizona’s rejection of
out-of-precinct (“OOP”) ballots violates § 2 of the Voting Rights Act, 52 U.S.C.
§ 10301(b)?

2. Did the district court abuse its discretion in concluding that Plaintiffs
are not likely to succeed on the merits of their claim that Arizona’s rejection of
OOP ballots violates the Fourteenth Amendment by (a) imposing an
unconstitutional burden on the right to vote or (b) allowing counties to choose a
precinct-based model or a vote-center model for elections?

3. Did the district court abuse its discretion in concluding that Arizona’s
rejection of OOP ballots did not cause Plaintiffs irreparable harm and the balance

of hardships and public interest weigh against issuance of a preliminary injunction?

! Because the Court ordered simultaneous briefing, the State Defendants do
not know how Plaintiffs will frame the issues to be decided in this appeal and thus
assume that Plaintiffs will raise the issues raised below. Plaintiffs waive any issues
not raised in their Brief. See, e.g., Collins v. City of San Diego, 841 F.2d 337, 339
(9th Cir. 1988).
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STATEMENT OF THE CASE

l. Procedural History

On April 15, 2016, the Democratic National Committee, the Democratic
Senatorial Campaign Committee, the Arizona Democratic Party, Kirkpatrick for
U.S. Senate, and several Arizona voters (collectively, “Plaintiffs”) filed a lawsuit
challenging the State’s practice of not counting provisional ballots cast in the
wrong precinct.” (ER0018-69, {1 115, 126, 131). Plaintiffs asserted these claims
against the Arizona Secretary of State’s Office and Secretary of State Michele
Reagan (collectively, the “State Defendants”), as well as the Maricopa County
Board of Supervisors, its members, Maricopa County Recorder Helen Purcell, and
Maricopa County Elections Director Karen Osborne (collectively, the “County
Defendants”). (ER0058, 61, 64). Plaintiffs did not sue any officials from the other
Avrizona counties that use precinct-based polling places.* On June 10, 2016, nearly
two months after Plaintiffs filed their Complaint, they filed a motion for
preliminary injunction. (ER0126-62). Plaintiffs did “not seek an order requiring
all counties to use vote centers or to count OOP ballots for all races.” (ER0003).
Instead, they sought “a mandatory preliminary injunction preventing Arizona from
rejecting OOP ballots for the races in which the voter is eligible to vote.” (1d.).

After briefing and oral argument, the district court denied Plaintiffs” Motion

for Preliminary Injunction on Provisional Ballot Claims on October 11, 2016.

2 The Plaintiffs were joined shortly thereafter by Hillary for America and
Intervenor-Plaintiff Bernie 2016, Inc.

3 Plaintiffs moved to dismiss the County Defendants after reaching a settlement
concerning other claims. (See Doc. 2, at iii n.1).

2
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(ER0001-17). The district court concluded that (1) “OOP ballot rejection likely
has no meaningful impact on the opportunities of minority as compared to white
voters to elect their preferred representatives” (ER0008); (2) Plaintiffs had not
“adequately linked the observed disparities to the challenged practice, itself, or to
historical discrimination in Arizona” (ER0010); (3) rejecting OOP ballots imposes
“only minimal burdens on voters” (ER0012-13); (4) “Arizona’s prohibition on
counting OOP ballots is one mechanism by which Arizona enforces and
administers this precinct based system and, therefore, is sufficiently justified in
light of the minimal burdens imposed” (ER0013); (5) Plaintiffs’ Equal Protection
theory was not coherent and the relief they sought would not remedy the inequality
identified (ER0014); (6) Plaintiffs’ long delay in challenging the State’s more than
40-year practice of not counting OOP ballots “implies a lack of urgency and
irreparable harm” (ER0015); and (7) the balance of hardships and public interest
tip in the Defendants’ favor because “requiring county election officials to institute
a new procedure for counting OOP ballots for the upcoming general election
would impose substantial costs on elections officials and could heighten the risk of
human error in vote tabulation.” (ER0016).
Il.  Factual Background

Arizona law allows counties to select from different voting models, a
precinct-based model or a vote-center model, or a combination of the two. Ariz.
Rev. Stat. (“A.R.S.”) § 16-411(B). In the precinct-based model, in-person Election
Day voters must vote in their assigned precinct, because only that precinct will
have the appropriate ballot for the voter—a ballot that includes all the races and

3
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issues on which the voter is entitled to vote, and no races or issues on which the
voter is not entitled to vote. See A.R.S. 8 16-122; (ER2979, { 16). Under the vote-
center model, in-person Election Day voters may go to any voting center in the
county; voting centers are equipped to print and tabulate the appropriate ballot for
every voter in the county. (ER2292; ER2321, 11 9-12). Before the March 2016
Presidential Preference Election, the only Arizona counties to use voting centers
for countywide elections were Graham, Yavapai, and Yuma—with approximately
18,000, 130,000 and 77,000 active registered voters, respectively. (ER2325, 11 3-
6; ER2327).

Arizona law bars counting of OOP ballots because the offices and issues for
which a voter is entitled to vote are tied to the voter’s residential address. A.R.S.
88 16-122, -584; (ER2382 at 7-25; ER2201-02, 11 7-8). In a precinct-based model,
to ensure that a voter receives the correct ballot, the voter must vote in his or her
assigned precinct. (I1d.); see Sandusky Cty. Democratic Party v. Blackwell, 387
F.3d 565, 567 (6th Cir. 2004) (“[1]n almost every state [ Jvoters are required to
vote in a particular precinct.”). And, like Arizona, at least two dozen states enforce
the precinct-based system by counting only those ballots cast in the correct

precincts.* (ER2176).

% See Ala. Code § 17-10-3 ; Conn. Gen. Stat. § 9-232n; Del. Code Ann. tit. 15,

8 4948; Fla. Stat. § 101.048; Haw. Rev. Stat. 8 11-21; 10 Ill. Comp. Stat. 5/18A-
15; Ind. Code 88 3-11.7-5-3, 3-11.7-5-5; lowa Code § 49.81; Ky. Rev. Stat. An.

8 117.245; Mich. Comp. Laws 8§ 168.813; Miss. Code Ann. § 23-15-573; Mo. Ann.
Stat. 115.430; Mont. Code Ann. § 13-15-107; Neb. Rev. Stat. § 32-1002(5); Nev.
Rev. Stat. § 293.3085; N.C. Gen. Stat. § 163-182.2; Ohio Rev. Code Ann.

§ 3505.183; Okla. Stat. Ann. Tit. 26, 8§ 7-116.1; S.C. Code Ann. § 7-13-710; S.D.
Codified Laws § 12-20-5.1; Tenn. Code Ann. 8§ 2-7-112; Tex. Elec. Code Ann. §

4
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The State and County Defendants provide multiple means for voters to find
their precinct polling place. The Secretary of State’s Office provides three
websites with polling place information, responds to questions from voters, and
mails a publicity pamphlet to voters with information on how to locate the correct
polling place for General Elections. (ER2195-96, {{ 3-7). County recorders also
provide information to voters on polling places through social media and reach out
to local English- and Spanish-language media to spread information about polling
place locations. (ER2211, § 31(e)-(f); ER2218, 11 7-9). The County Defendants
mail sample ballots to all households with at least one voter who does not receive
an early ballot. (ER2877-78). The sample ballots provide the address and a map
for the voter’s polling place and state “TO CAST YOUR VOTE, make sure you go
to the polling place address indicated on the mailing label of this sample ballot.”
(Id. (emphasis in original)). Finally, poll workers are trained to notify voters when
they are at the wrong polling place and to provide information on their correct
polling place. (ER2220, 11 16-17; ER2231, 2236, 2241).

In addition to voting at polling places on Election Day, the State permits
early voting during the 27 days before an election. A.R.S. § 16-542. The county
recorders accept early ballots delivered by mail up until 7:00 pm on Election Day.
A.R.S. 8§ 16-548(A). Also, a voter may return his or her sealed ballot to any
polling place in the county while the polls are open. 1d. In the 2014 General

Election, approximately 77% of voters voted by early ballot. (See ER2256

65.054; Vt. Stat. Ann. Tit 17, 8 2563; Va. Code Ann. § 24.2-653; Wis. Stat. § 7.52;
Wyo. Stat. Ann. §8 22-1-102, 22-15-105.

5
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(1,182,149 total early ballots counted); ER2266 (1,537,671 total ballots counted).
STANDARD OF REVIEW

This Court reviews the district court’s decision not to enter an injunction for
abuse of discretion. Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914,
918 (9th Cir. 2003) (en banc). That review should be “limited and deferential” and
does not include “review [of] the underlying merits of the case.” Id. The district
court’s interpretation of the law is reviewed de novo. Id. This Court “review|[s]
for clear error the district court’s findings of fact, including its ultimate finding
whether, under the totality of the circumstances, the challenged practice violates

8 2.” Gonzalez v. Ariz., 677 F.3d 383, 406 (9th Cir. 2012) (en banc).

Plaintiffs sought a preliminary injunction—*"an extraordinary remedy that
may only be awarded upon a clear showing that the plaintiff is entitled to such
relief.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008). Indeed, with
respect to OOP ballots, Plaintiffs sought a mandatory injunction that would go
“well beyond maintaining the status quo pendent lite,” by changing how Arizona
has counted votes for more than forty years. “[C]Jourts should be extremely
cautious about issuing a preliminary injunction” in these circumstances. Martin v.
Int’l Olympic Comm., 740 F.2d 670, 675 (9th Cir. 1984).

In order to justify such extraordinary relief, Plaintiffs must show that they
(1) are “likely to succeed on the merits,” (2) they are “likely to suffer irreparable
harm in the absence of preliminary relief,” (3) “the balance of equities tip[ ] in

[their] favor, and (4) an injunction is in the public interest.” Farris v. Seabrook,
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677 F.3d 858, 864 (9th Cir. 2012). The less certain “the likelihood of success on
the merits, the more plaintiffs must convince the [ ] court that the public interest
and balance of hardships tip in their favor.” Sw. Voter Registration, 344 F.3d at
918.

SUMMARY OF THE ARGUMENT

For more than forty years, Arizona has followed the well-recognized rule
that votes cast out-of-precinct are not counted. Now, two weeks before the
General Election, Plaintiffs ask this Court to enjoin that practice and craft a new
procedure for counting OOP ballots. But the district court correctly determined
that Plaintiffs had not met their burden to obtain a mandatory injunction that would
require the majority of Arizona’s counties, most of which are not parties to this
lawsuit, to develop and implement a new procedure for counting OOP ballots.
Because the district court did not abuse its discretion when it denied Plaintiffs’
requested injunction, this Court should affirm.

Plaintiffs do not have a likelihood of success on the merits of their claim
under 8 2 of the Voting Rights Act. As the district court found, the relative rarity
of OOP ballots makes their impact on an election so minimal that they do not have
a discriminatory impact on the opportunity of minority voters to participate in
elections and elect representatives of their choice. (ER0007-08). While the lack of
discriminatory impact alone is sufficient to defeat Plaintiffs’ § 2 claim, the district
court also found that Plaintiffs had not proved a causal connection between racial

discrimination and the State’s practice of not counting OOP ballots. (ER0009-10).
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Plaintiffs similarly lacked evidence to show a severe burden on the right to
vote for any voter or group of voters, regardless of race. In view of the many ways
that Arizona election officials inform voters of the location of their polling place,
determining where to vote is, at most, a minimal burden. (ER0011-12). Because
there is a minimal burden, the State’s important interests in maintaining the
precinct system to keep its elections orderly and fair far outweighs the burden on
voters. Rejecting OOP ballots “is one mechanism by which Arizona enforces and
administers th[e] precinct-based system.” (ER0013). Accordingly, the practice is
“justified in light of the minimal burdens imposed.” (Id.)

In view of Plaintiffs’ failure to demonstrate a likelihood of success on the
merits of their § 2 and constitutional claims, they cannot show that they are likely
to suffer irreparable harm, or that the balance of hardships tip in their favor.
(ER0014-16). Indeed, they have not shown harm or hardship at all. The State
Defendants, on the other hand, can clearly demonstrate that an injunction would
harm elections officials, down-ballot candidates, and voters as a whole, and that
the public interest militates against directing Arizona counties to count OOP
ballots. The public interest would not be served by changing the rules relating to
OOP ballots two weeks or less before Election Day. Purcell v. Gonzalez, 549 U.S.
1, 4-5 (2006); Sw. Voter Registration, 344 F.3d at 919. Creating and
implementing a procedure to count OOP ballots—which at this late date would be
a manual process—would be very costly, injects the possibility of human error into
the ballot tabulation process, and is very likely to cause elections officials to miss
statutory deadlines for counting ballots and reporting results. (ER0015-16).

8



Case: 16-16865, 10/24/2016, ID: 10171936, DktEntry: 20, Page 17 of 41

For these reasons, the district court did not abuse its discretion in denying
Plaintiffs’ request for a mandatory injunction directing that OOP ballots be
counted. This Court should affirm that decision.

ARGUMENT

l. Plaintiffs Did Not Show a Likelihood of Success on Their Voting Rights
Act Section 2 Claim.

To establish a violation of § 2 of the Voting Rights Act (“VRA”), Plaintiffs

must show that:

“[Blased on the totality of circumstances . . . the political processes
leading to nomination or election in the State . . . are not equally open
to participation” by members of a protected class, “in that its members
have less opportunity than other members of the electorate [1] to
participate in the political process and [2] to elect representatives of
their choice.”

Gonzalez, 677 F.3d at 405 (quoting 8 2, now 52 U.S.C. § 10301(b)). “[P]roof of
‘causal connection between the challenged voting practice and a prohibited
discriminatory result’ is crucial.” Id. (quoting Smith v. Salt River Project Agric.
Improvement & Power Dist, 109 F.3d 586, 595 (9th Cir. 1997)). Consistent with
the analysis this Court applied in Gonzalez, courts in other circuits have refined
their review of the totality of the circumstances into a two-step process. First, they
look to the evidence of disparate impact—i.e., evidence showing that minority
voters have less of an opportunity to participate effectively in the political process
than white voters. See, e.g., Ohio Democratic Party v. Husted, No. 16-3561, 2016
WL 4437605, at *13 (6th Cir. August 23, 2016); Veasey v. Abbott, 830 F.3d 216,
244 (5th Cir. 2016) (en banc); League of Women Voters of N.C.(*“LOWV””) v. N.

9
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Carolina, 769 F.3d 224, 240 (4th Cir. 2014). Second, they determine if the
evidence presented, including evidence of the Senate Factors,” establishes the
necessary causal connection between the challenged practice and a discriminatory
result. Ohio Democratic Party, 2016 WL 4437605, at *13; Veasey, 830 F.3d at
244; LOWV, 769 F.3d at 240.

Here, the district court conducted this analysis and found that Plaintiffs had
not shown a likelihood of success at either step. Plaintiffs did not show that
rejecting OOP ballots had a statistically significant effect on minority voters’
opportunity to participate in the political process and elect representatives of their
choice. (ER0008). Nor did Plaintiffs establish the necessary causal connection
between “social and historical conditions that have produced discrimination” and
the “observed disparities in minority OOP voting.” (ER0009).

Accordingly, the district court did not abuse its discretion in concluding that
Plaintiffs had failed to show a likelihood of success on the merits of their § 2
claim. Plaintiffs do not argue that the district court used the wrong legal standard.
Instead, they object to the district court’s factual findings and how it applied the
law to the facts. Because in a § 2 case, the “district court’s examination . . . is
‘intensely fact based and localized,”” this Court must “‘[d]efer][ ] to the district

court’s superior fact-finding capabilities.”” Gonzalez, 677 F.3d at 406 (quoting

> In Thornburgh v. Gingles, 478 U.S. 30, 44 (1986), “the Supreme Court cited a
non-exhaustive list of nine factors (generally referred to as the ‘Senate Factors’
because they were discussed in the Senate Report on the 1982 amendments to the
VRA\) that courts should consider” in assessing the totality of the circumstances.
Gonzalez, 677 F.3d at 405.

10
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Smith, 109 F.3d at 591 (alteration in original)). Here, the district court’s factual
findings were not clearly erroneous and are entitled to deference on appeal. 1d.;
see also Sw. Voter Registration, 344 F.3d at 918.

A.  Plaintiffs Did Not Show a Racially Discriminatory Impact.

In the district court, Plaintiffs relied on the report of their expert, Dr.
Rodden, to attempt to demonstrate that the State’s treatment of OOP ballots caused
a racially discriminatory impact. (See ER0006-07). To determine the race of OOP
voters, Dr. Rodden used a computer program that analyzed surname and census
block group data to assign race to an individual. (ER0007). The district court
“credit[ed] Dr. Rodden’s assignment of race to OOP voters,” but nevertheless
found that his analysis created a false understanding of OOP voting’s impact. (Id.)°
The district court stated that “a cognizable disparity results ‘in an inequality

in the opportunities enjoyed by [minority] and white voters to elect their preferred

representatives.”” (ER0007 (quoting Gingles, 478 U.S. at 47)). The evidence the

® As the State Defendants’ expert explained, Dr. Rodden’s methodology for
determining the race of OOP voters easily leads to false results. (ER2266-68). Dr.
Rodden appears to have been unable to match voters’ surnames to eleven percent
of the OOP votes in the study, and he provides no explanation for how he treated
those voters. (ld.) Further, when his estimates for each ethnicity are combined, it
accounts for only 6,731 of the 7,525 rejected OOP ballots—and miscalculates the
total ballots cast at the polling place by approximately eight percent. (ER2273-74).
Perhaps most importantly, Dr. Rodden did not report the margin of error for the
assignment of race to OOP voters. (Id.) Due to OOP voters representing an
extremely small percentage of voters and the unknown but obvious margins of
error, the differences in OOP voting between white and minority voters “are
subsumed by the uncertainty associated with the original identification of who is
and is not [a minority voter].” (ER2370-71 (Gonzalez v. Ariz., No. CVV06-01268-
PHX-ROS, Findings of Fact and Conclusions of Law, at 41-42 (D. Ariz. Aug. 20,
2008))).

11
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district court received did not show such a disparity. Dr. Rodden’s analysis
focused only on in-person voting, but Arizona has a robust mail-in and early
voting program. (ER0008). As the district court recognized, two-thirds of the
2,323,579 total ballots cast in 2012 were early ballots. (Id.) Dr. Rodden’s analysis
looked only at the OOP ballots as a share of the one-third of ballots cast in person,
which “distorts the practical effect of the observed disparities in OOP voting on the
overall electoral opportunities enjoyed by minority as compared to white voters.”
(I1d.) The court correctly noted that those OOP ballots were not statistically
significant, because the vote totals were too small to have prevented minority
voters from having equal opportunity to elect the representatives of their choice.
(1d.)’

Even if Dr. Rodden’s analysis of the race of OOP voters were correct, the
OOP ballots cast by Hispanic voters were only 0.13% of the total vote, while those
cast by African American voters were only 0.07%. (ld.) These totals were simply
too small to have any statistical effect on the 2012 election. (Id.) As a result, the
court held “that OOP ballot rejection likely has no meaningful impact on the
opportunities of minority as compared to white voters to elect their preferred

representatives.” (Id.) The district court took a similar approach in Gonzalez,

" Plaintiffs argue that the State Defendants’ expert, Dr. Thornton, “repeatedly
acknowledged that Dr. Rodden’s findings were ‘statistically significant.”” (Doc. 2,
at 11). In fact, that language comes from parts of Dr. Thornton’s report in which
she criticized Dr. Rodden’s regression analyses regarding the relationship between
polling location and OOP ballots, because even though the effects are “tiny,” Dr.
Rodden found them statistically significant due to the high number of observations.
This was one of the reasons that Dr. Thornton stated that “the analyses provided by
Dr. Rodden are not reliable and are not informative.” (ER2275).
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which this Court approved. (ER2370-71); Gonzalez, 677 F.3d at 406 (affirming
district court’s conclusion that the observed disparities between Latino and white
voters were not statistically significant).

Plaintiffs argue that the district court should have looked only at in-person
voting to analyze the allegedly discriminatory impact of Arizona’s practice of not
counting OOP ballots. (See Doc. 2, at 10-11). But this argument does not
demonstrate that the court clearly erred. The focus of the § 2 analysis is equal
electoral opportunities, and the district court correctly considered the totality of the
circumstances—i.e., the many different ways in which voters can cast a ballot in
Arizona.® The district court did not abuse its discretion when it concluded that the
minimal effect of OOP voting on an election is insufficient to show a cognizable
disparate impact under § 2.

B.  Plaintiffs Did Not Show a Causal Connection.

Plaintiffs also failed to show a causal connection, which requires them to
connect the specific challenged practice to the alleged discriminatory impact. The
district court correctly ruled that “[e]ven if the disparities observed by Dr. Rodden
are cognizable under 8§ 2, Plaintiffs have not shown that [the] challenged practice,
itself, likely caused those disparities.” (ER0008). This connection is essential to a

8 2 claim. As this Court explained, “proof of causal connection between the

® The State Defendants presented evidence to the district court that the areas where
Dr. Rodden had identified the greatest concentration of OOP voting were also
areas where the voters had elected minority representatives. (ER2154-55, 2411-
21). Thus it appears that any disparity did not affect their ability to elect
candidates of their choice.
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challenged voting practice and a prohibited discriminatory result is crucial.”
Gonzalez, 677 F.3d at 405 (internal quotation marks omitted); see also Smith, 109
F.3d at 595 (holding that plaintiffs “must establish [the challenged practice] results
in discrimination on account of race or color”) (internal quotation marks omitted).

Plaintiffs failed to establish this necessary causal connection in two ways.
First, they have not shown that racial discrimination is a substantial cause of
minorities’ lower rates of home ownership and consequent higher rates of
residential mobility. (ER0009 (stating that “Plaintiffs cite no evidence of private
or state-sponsored discrimination in housing”)). Second, Plaintiffs’ evidence of
general socioeconomic disparities between minorities and whites is insufficient to
show the causal connection necessary to establish a § 2 violation.

The district court characterized Plaintiffs’ argument as follows: historical
discrimination in employment, income, and education causes minority voters to be
more likely to rent homes instead of owning them, which in turn causes greater
residential mobility, which in turn makes minority voters more likely to vote OOP.
(ER0009).° The district court correctly concluded that “if the requisite causal link
under § 2 could be established primarily by pointing to socioeconomic disparities
between minorities and whites, then nearly all voting regulations could
conceivably violate the VRA because nearly all costs of voting are heavier for

socioeconomically disadvantaged voters.” (ER0010).

? Plaintiffs’ expert assumed that residential mobility caused OOP voting, but his
analyses did not prove it. Dr. Thornton explained that Dr. Rodden’s models
related to a changed polling place showed only an infinitesimal increase in OOP
ballots. (ER2276-77).

14
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Plaintiffs argue that the presence of socioeconomic disparities, alone, is
sufficient to establish the requisite causal connection. (Doc. 2, at 15).° But as the
district court recognized, if all that is necessary to establish a § 2 claim is a
showing that socio-economic disparities exist, “a plaintiff [could] successfully
challenge any aspect of a state’s election regime in which there is not perfect racial
parity simply by noting that the costs of voting fall heavier on minorities due to
their socioeconomic status.” (ER0010); see also Frank v. Walker, 768 F.3d 744,
754 (7th Cir. 2014) (stating that if socioeconomic factors were enough “[m]otor-
voter registration . . . would be invalid, because black and Latino citizens are less
likely to own cars and therefore less likely to get drivers’ licenses”).

The district court’s findings regarding the insufficiency of socioeconomic
disparities are consistent with this Court’s direction. In Gonzalez, socioeconomic

disparities by themselves did not show the necessary causal link. 677 F.3d at 406

% Plaintiffs cite several recent cases to support their argument that socioeconomic
disparities are enough to prove causation. (Doc. 2, at 15 (citing LOWV, 769 F.3d
at 240; Veasey, 830 F.3d at 259; N.C. State Conference of NAACP v. McCrory, 831
F.3d 204, 233 (4th Cir. 2016))). The cited cases do not support this argument.
The page from LOWV that Plaintiffs cite contains only the Fourth Circuit’s two-
part formulation of the § 2 analysis and lists the Senate Factors. 769 F.3d at 240.
In Veasey, the State did not challenge the district court’s findings of persistent
socioeconomic disparities, but the court stated that the inquiry “is whether the
vestiges of discrimination act in concert with the challenged law to impede
minority [voting] participation.” 830 F.3d at 259. In McCrory, the 4th Circuit
reversed the district court because it found that the legislature had acted with
discriminatory intent when it rolled back voting procedures that were used by
minority voters, which differs from the causation analysis for a law that causes
discriminatory results. 831 F.3d at 233.
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(accepting the district court’s findings of a history of discrimination and
socioeconomic disparities). The plaintiffs in Gonzalez alleged that the challenged
voter identification provision created a racially discriminatory impact because
Latinos were less likely to possess the required forms of identification. Id. at 407.
Like the Plaintiffs here, the plaintiffs in Gonzalez relied on the Senate Factors to
attempt to show a causal connection between the challenged law and the allegedly
discriminatory impact. Id. at 406. On appeal, this Court credited evidence
presented below that some of the Senate Factors were met, and that there were
socio-economic disparities between Arizona’s Latinos and whites. Id. But that, by
itself, was not enough to establish a § 2 violation. The Court affirmed the district
court’s finding that “there was no proof of a causal relationship between [the voter
identification law] and any alleged discriminatory impact on Latinos. Id.
Plaintiffs have similarly failed to establish a causal connection here. They
have not shown that lack of home ownership, residential mobility, or vehicle
access cause OOP voting. Moreover, they have not shown that the small number
of OOP ballots cast by minority voters shows that minority voters are less able
than white voters to participate in the political process and elect representatives of
their choice. As such, the district court did not abuse its discretion when it
concluded that Plaintiffs had not established a likelihood of success on their § 2
claim. This Court should give deference to the district court’s factual findings and

affirm its ruling.
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1. Plaintiffs Did Not Show a Likelihood of Success on Their
Constitutional Claims.

A.  Plaintiffs Did Not Show a Violation of the Right to Vote.

The district court did not abuse its discretion when it concluded that Arizona
laws that bar the counting of OOP ballots do not unconstitutionally restrict the
right to vote. As the district court recognized, the Anderson-Burdick test applies to
Plaintiffs’ claim that rejecting OOP ballots burdens the right to vote under the
Fourteenth Amendment—i.e., the court must “weigh the nature and magnitude of
the burden imposed by the law against the state’s interests in and justifications for
it.” (ERO0011 (citing Nader v. Brewer, 531 F.3d 1028, 1034 (9th Cir. 2008))). The
extent of the burden on the asserted rights determines the level of scrutiny. Where
the burden is severe, the law is subject to strict scrutiny. (Id.) Where the burden is
not severe, courts “apply less exacting review, and a State’s important regulatory
interests will usually be enough to justify reasonable, nondiscriminatory
restrictions.” Dudum v. Arntz, 640 F.3d 1098, 1106 (9th Cir. 2011) (internal
quotation marks omitted).

The district court concluded that not counting OOP ballots does not impose
a severe burden on the right to vote. (ER0011-13). Plaintiffs assert that the State’s
treatment of OOP ballots imposes two severe burdens: (1) “voters must determine
their correct precinct,” and (2) voters who do not find their correct precinct the first
time “must find and timely travel to their correct precinct.” (ER0011). But the
State’s law prohibiting counting OOP ballots “does not make it any more difficult

for voters to locate their correct precinct.” (Id.) As a result, the court concluded
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that any burdens associated with rejecting OOP ballots were minimal. (ER0012-
13).

The district court’s analysis was correct. Plaintiffs’ theory, that Arizona
may not require voters to cast their ballots in their proper precinct, “absolves voters
of all responsibility for voting in the correct precinct or correct polling place by
assessing voter burden solely 