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EMERGENCY APPLICATION FOR STAY OF INJUNCTION PENDING APPEAL

To the Honorable Anthony M. Kennedy, Associate Justice of the United
States and Circuit Justice for the Ninth Circuit:
Just four days before a general presidential election, the Ninth Circuit has
preliminarily enjoined an Arizona election law as unconstitutionally discriminatory
and burdensome on the right to vote, even though neither the en banc panel nor the
merits panel disturbed the district court’s well-supported factual findings that the
Defendants the Maricopa County Board of Supervisors, Denny Barney, Steve
Chucri, Andy Kunasek, Clint Hickman, Steve Gallardo, members of the Maricopa
County Board of Supervisors, the Maricopa County Recorder and Elections
Department, Maricopa County Recorder Helen Purcell, and Maricopa County
Elections Director Karen Osborne (collectively, the “County Defendants”) took no
position on the claims related to H.B. 2023 in the Arizona district court or the 9th
Circuit. Under Arizona law, the County Defendants are responsible for poll worker
training and conduct and the counting of ballots, including provisional ballots. Ariz.
Rev. Stat. §§ 16-532, -584. Accordingly, the County Defendants join this Application to the extent that it addresses Plaintiffs' claims related to counting ballots cast
out of precinct. See note 3, infra.
1
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law, known as H.B. 2023, will not actually have a discriminatory impact or anything more than a minimal burden on the right to vote.
Given Purcell v.Gonzalez, 549 U.S. 1, 4-6 (2006), this Court is likely to reverse the en banc Ninth Circuit’s unprecedented and unsustainable order. In the
immediate interim, neither the State, nor the Arizona Republican Party (“Party”),
nor Arizona voters should be subjected to the confusion that results from upending
a sensible state election law like H.B. 2023—a law that regulates ballot collection in
a manner similar to 26 other states and nearly identically to the fourteen other
states that make mass ballot collection in some form a felony—on the eve of a
general election. H.B. 2023 has been in effect in Arizona for three months, including
through the State’s most recent primary election and most of its 27-day Early
Voting period. The Ninth Circuit’s 11-th hour order enjoining the law at this point
simply makes no sense and risks significant electoral confusion.
OPINIONS AND ORDERS BELOW
The district court’s order denying the requested preliminary injunction of
H.B. 2023 is pending publication, and is attached. The Ninth Circuit Court of Appeals panel decision affirming the district court is attached, as is the en banc order
entering a preliminary injunction pending re-argument, which was issued on November 4, 2016, and is attached. The opinion of the court of appeals affirming the
district court’s order is unpublished and is attached. The order of the court of appeals that the case be reheard en banc is pending publication and is attached.
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STATEMENT OF JURISDICTION
The Ninth Circuit Court of Appeals’ order entering injunction was issued on
November 4, 2016. This Court has jurisdiction to recall and enter a stay of the
Ninth Circuit’s judgment or to grant certiorari and vacate the judgment. See 28
U.S.C. §§1254(1), 2101(e). Certiorari may issue “before or after” judgment. See id.
This Court has jurisdiction over this Petition under 28 U.S.C. § 1254(1). The Court
may stay the judgment in any case where the judgment would be subject to review
on writ of certiorari. See id. § 2101(f).
In addition, a Circuit Justice has jurisdiction to vacate the injunction or stay
entered if he is “of the opinion that the court of appeals is demonstrably wrong in
its application of accepted standards in deciding to issue the stay,” the case is one
that the Court would likely review upon final disposition in the court of appeals,
and the rights of the parties “may be seriously and irreparably injured by the
stay.” Coleman v. PACCAR, Inc., 424 U.S. 1301, 1304 (1976) (Rehnquist, J.)
STATUTORY PROVISIONS INVOLVED
This case involves an Arizona election law, H.B. 2023, signed into law by the
Governor on March 9, 2016, effective on the general effective date of August 6, 2016,
and codified at ARIZ. REV. STAT. § 16-1005(H), (I):

H.
A person who knowingly collects voted or unvoted early ballots
from another person is guilty of a class 6 felony. An election official, a
United States postal service worker or any other person who is allowed
by law to transmit United States mail is deemed not to have collected
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an early ballot if the official, worker or other person is engaged in official duties.
I. Subsection H of this section does not apply to:
1.
An election held by a special taxing district formed pursuant to title 48 for the purpose of protecting or providing services to agricultural
lands or crops and that is authorized to conduct elections pursuant to title 48.
2.
A family member, household member or caregiver of the voter. For
the purposes of this paragraph:
(a)
“Caregiver” means a person who provides medical or health care
assistance to the voter in a residence, nursing care institution, hospice
facility, assisted living center, assisted living facility, assisting living
home, residential care institution, adult day health care facility or adult
foster care home.
(b)

“Collects” means to gain possession or control of an early ballot.

(c)
“Family member” means a person who is related to the voter by
blood, marriage, adoption or legal guardianship.
(d)
“Household member” means a person who resides at the same residence as the voter.
Feldman and the other Plaintiffs brought a claim against H.B. 2023 under
Section 2 of the Voting Rights Act, 52 U.S.C. § 10301:
(a) No voting qualification or prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of
any citizen of the United States to vote on account of race or color, or in
contravention of the guarantees set forth in section 10303(f)(2) of this title,
as provided in subsection (b).
(b) A violation of subsection (a) is established if, based on the totality of
circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to
participation by members of a class of citizens protected by subsection (a)
in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of
their choice. The extent to which members of a protected class have been
elected to office in the State or political subdivision is one circumstance
which may be considered: Provided, That nothing in this section establish-
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es a right to have members of a protected class elected in numbers equal
to their proportion in the population.
STATEMENT OF THE CASE
Nothing in the briefing, the procedural and factual record, or the Dissent to
the original merits Panel opinion justified en banc rehearing, and certainly nothing
justified a preliminary injunction of the law at issue. The district court did not enter
one. A Ninth Circuit motions panel did not enter one. A Ninth Circuit merits panel
did not enter one and, in fact, affirmed the district court’s result. Instead, an en
banc court entered one on the eve of the General Election. This cannot stand.
The original merits Panel’s § 2 of the Voting Rights Act (“VRA”) and constitutional analyses are consistent with this Court’s and the Ninth Circuit’s en banc
precedent, and the original merits Panel additionally confirmed legal consistency
with sister circuits. In contrast, the position taken by the Dissent to the original
merits Panel decision was inconsistent with this Court’s and Ninth Circuit precedent, misconstrued the evidentiary record, and was sharply at odds with other
circuit court decisions. This is the position relied on by the en banc court in enjoining the law, however.
The original merits Panel, and the dissents to today’s en banc order, correctly
respected the discretionary role of district courts in weighing evidence, determining
findings of fact, and applying well-established legal standards. The en banc court’s
order set that court as a de novo finder of fact, failing to respect the orderly discretion and deference normally afforded district courts. This Court should stay (vacate)
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the preliminary injunction entered.
PROCEDURAL POSTURE
Plaintiffs brought this action in April 2016 alleging, among other things, that
H.B. 2023, a not-then-in-effect election law banning mass ballot collection, violated
Section 2 of the Voting Rights Act and the Fourteenth Amendment to the Constitution. Almost two months later, in June 2016, Plaintiffs moved, based on those
claims, to preliminarily enjoin H.B. 2023, which was still not in effect. Discovery,
motion practice, and oral argument ensued, and on September 23, 2016, the district
court denied Plaintiffs’ motion.
The district court found Plaintiffs unlikely to succeed on the merits of their
claims, that they had not shown that H.B. 2023 would cause them irreparable harm
(or shown anything beyond speculation that H.B. 2023 would prevent anyone from
voting), and that the balance of hardships and public interest weighed against
enjoining the law. Plaintiffs appealed, and the district court’s decision was affirmed
on October 28, 2016. The now-effective law has been in place, without issue, for
three months, including for Arizona’s most recent Primary Election, and has now
been upheld by both the district court and the Ninth Circuit Court of Appeals.
Plaintiffs’ failure to expedite their own appeal before the Ninth Circuit, however, led to an extraordinarily compressed and unusual process. Simultaneous
briefs were due 71 hours after a sua sponte motions panel order expediting the
appeal, with argument occurring 40 hours after that. (A similarly expedient schedule was then immediately set on the appeal of the denial of a preliminary injunction
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on Plaintiffs’ out-of-precinct voting regulation claims, which arise out of the same
district court case and were argued and submitted to the same Panel.)2
Just over 72 hours after the companion appeal was argued and submitted,
and about 18 hours after the Panel decision in this case, another sua sponte order
issued for briefing as to whether this appeal should be reheard en banc. Supplemental briefs were completed and filed in 51 hours, and on November 2, 2016, the
case was ordered reheard en banc. The en banc court—four days before the election—entered an order reversing the denial of Plaintiffs’ original motion for an
injunction pending appeal and preliminarily enjoined the law. This application3 is

Post-initial-motions briefing and the district court’s hearings, and thus rulings,
on Plaintiffs’ motions for preliminary injunctions related to their H.B. 2023 and
provisional ballot claims were bifurcated by the district court at Plaintiffs’ request.
This was ostensibly because Plaintiffs desired a ruling before H.B. 2023’s August 6,
2016, effective date. Plaintiffs never requested a ruling from the district court,
however, let alone an expedited ruling, and instead allowed H.B. 2023 to take effect.
Inexplicably, Plaintiffs did not present any additional evidence on H.B. 2023’s
impact after it took effect. The Ninth Circuit order ignores these issues.
2

This Court should also be aware of a second issue pending rehearing en banc in
the same case regarding out-of-precinct voting (“OOP”). Arizona has enforced its
precinct-based election system-along with at least two dozen other states--by only
counting votes cast in the voters' assigned precinct. Voters who cast a ballot inperson on Election Day outside of their assigned precinct are required to cast a
provisional ballot. Plaintiffs suggest cherry-picking the Presidential and Senate
races to count from OOP provisional ballots, despite the fact that in Maricopa
County alone there are at least fifty-six county-wide races and thousands of local
races. Plaintiffs are unconcerned that the OOP voting process they suggest would
disenfranchise any OOP voter in at least fifty-four other races, not including Congressional and state legislative races. Despite the fact that Arizona law has required voters to cast ballots in their precincts for decades, Plaintiffs did not file
their preliminary injunction motion until June 10, 2016. Feldman v. Arizona, 2:16cv-01065, Doc. No. 72, 73. On October 11, 2016 the District Court denied Plaintiffs’
motion, and after two weeks of breakneck briefing and oral argument in that second
appeal, the Ninth Circuit granted en banc review today. Feldman v. Arizona, 1616865 (9th Cir. Nov. 4, 2016) (“OOP Appeal”). Given the en banc ruling in HB 2023,
3
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to vacate that order.
REASONS FOR GRANTING THE STAY

I.

REDETERMINING ARIZONA ELECTION LAW IN THE DAYS BEFORE
THE NOVEMBER 8 ELECTION IGNORES AND CONTRADICTS THIS
COURT’S UNANIMOUS DIRECTION IN PURCELL.
Hasty action in election matters and rushed consideration of the important

issues and interests at stake is exactly what Purcell v. Gonzalez, 549 U.S. 1, 4-5
(2006) warned against. For all the reasons stated in the dissents from the en banc
court’s order, the Ninth Circuit has misinterpreted and misapplied Purcell.
The Ninth Circuit’s consideration of the appeal moved very briskly down the
path of precisely what the unified per curiam Purcell order counseled avoidance of
in these situations: “Court orders affecting elections, especially conflicting orders,
can themselves result in voter confusion and consequent incentive to remain away

and the recent grant of rehearing on the OOP Appeal, the Defendants are gravely
concerned that extreme voter confusion is likely to result-no matter what the ultimate OOP Appeal decision turns out to be.
As Justice Marshall recognized, "[p]erhaps the most compelling justification for a
Circuit Justice to upset an interim decision by a court of appeals would be to protect
this Court's power to entertain a petition for certiorari before or after the final
judgment of the Court of Appeals." N.Y. Nat. Res. Def. Council, Inc. v. Kleppe, 429
U.S. 1307 (1976) (Marshall, J.). As noted by the dissents to this en banc appeal, the
Ninth Circuit has eschewed typical procedure and Supreme Court precedent by
inserting itself into Arizona election procedures on the eve of the election, while
voting is already occurring. Because the Defendants, should an order issue between
now and Election Day, would be foreclosed from seeking relief from this Court prior
to the opening of the polls, the Defendants respectfully ask that this Court preemptively stay any further en banc consideration by the 9th Circuit in the OOP
Appeal between now and the final State Canvass, currently scheduled to take place
on December 5, 2016. ARS 16-648.
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from the polls. As an election draws closer, that risk will increase.” Purcell, 549 U.S.
at 4-5.
Justice Stevens’ thoughtful concurrence—in a case with election law requirements described as “novel,” which H.B. 2023 is not—explains why the imminent General Election should go forward with H.B. 2023 in effect:
Allowing the election to proceed without enjoining the statutory provisions at issue will provide the courts with a better record on which to
judge their constitutionality. At least two important factual issues remain largely unresolved: the scope of the disenfranchisement that the
novel identification requirements will produce, and the prevalence and
character of the fraudulent practices that allegedly justify those requirements. Given the importance of the constitutional issues, the
Court wisely takes action that will enhance the likelihood that they
will be resolved correctly on the basis of historical facts rather than
speculation.

See id. at 6 (Stevens, J., concurring).
The lineage of cases related to Purcell answers the question of whether the order
should be stayed. Original Merits Panel Op., at 13-15. It should not be. Under even
more relaxed time constraints than those here (eighteen days prior to the election
versus the just four days to go here), the Supreme Court held, and directed this
Court, that courts should refrain from interfering with election laws so close to an
election, for a variety of good reasons. Purcell, 549 U.S. at 4-5. When this occurred,
this Court’s reversal of a district court’s preliminary injunction denial was overturned and the district court was then able to develop a more complete record for
review. Id.; see also Gonzalez v. Arizona, 485 F.3d 1041 (9th Cir. 2007).
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With emotions high this close to an election, it is eminently more reasonable for a
record to be established under sensible state laws as they currently stand, rather
than unwisely disturbing them in the days before a General Election. See Purcell,
549 U.S. at 6.

II.

THE DISTRICT COURT OPINION IS CONSISTENT WITH THIS COURT’S
PRECEDENT.

As referenced repeatedly by the Dissent to the original merits Panel opinion, early
voting certainly has become the norm in Arizona. Although the Panel correctly
distinguished between mail-in voting and third-party ballot collection, Original
Merits Panel Op., at 44, n.21, the Dissent did not take into consideration the fact
that state laws regulating the mail-in voting practice have not been modernized to
be similar to the well-reasoned and legally recognized protections afforded to inperson voting. A.R.S. § 16-515 (no electioneering within 75 feet of polling place);
A.R.S. § 16-580 (only one person per voting booth at a time with similar exceptions
to H.B. 2023).
In addition, multiple other jurisdictions—26 other states, in fact—restrict thirdparty collection of ballots. Cal. Elec. Code § 3017 (2016); Colo. Rev. Stat. Ann. § 17.5-107; Nev. Rev. Stat. §§ 293C.330, 293C.317; N.M. Stat. Ann. §§ 1-6-10.1, 1-20-7,
3-9-7.4 Most of those punish it criminally. In fact, Arizona is one of fourteen states

See also Ala. Code § 17-11-18; Ark. Code §§ 7-5-403, 7-5-411; Conn. Gen. Stat.§ 9140b; Ga. Code Ann. § 21-2-385; Ind. Code §§ 3-11-10-1, 3-14-2-16(4); La. Stat. Ann.
§ 18-1308 (2015); Me. Stat. tit. 21-a §§ 753-b, 754-A; Mass. Gen. Laws ch. 54 § 92;
Mich. Comp. Laws § 168.764a; Miss. Code Ann. § 23-15-719; Mo. Rev. Stat. §
115.291; N.H. Rev. Stat. Ann. § 657:17; N.J. Rev. Stat. §§ 19:63-27, 19:63-16; N.C.
Gen. Stat. § 163-231; Ohio Rev. Code § 3509.05; Okla. Stat. Ann. tit. 26 §§ 14-108

4
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that attach a felony penalty to violations of their anti-ballot-harvesting laws. See
Ark. Code § 7-1-104; Cal. Elec. Code § 18403; Conn. Gen. Stat. § 9-359; Ga. Code
Ann. § 21-2-574; Ind. Code § 3-14-2-16(4); Mich. Comp. Laws § 168.932; Mo. Rev.
Stat § 115.304; Nev. Rev. Stat. § 293C.330; N.C. Gen. Stat. § 163-226.3; N.J. Rev.
Stat. § 19:63-28; N.M. Stat. Ann. §§ 1-6-9, § 1-6-10.1, § 1-20-7; Ohio Rev. Code §
3599.21; Tex. Elec. Code Ann. § 86.006(g).
Thus, it is not exceptional for a state legislature to normalize election laws when
advances in voting convenience are made. Ohio Democratic Party v. Husted, 834
F.3d 620, 2016 WL 4437605, at *1 (6th Cir. 2016) (noting that adopting plaintiffs’
theory of disenfranchisement would discourage states from ever innovating to
“increase[e] early voting opportunities, lest they be prohibited by federal courts
from later modifying their election procedures in response to changing circumstances”). The en banc panel has now put itself in the place of the Legislature. As noted
in the concurrence in U.S. v. Burdeau, 180 F.3d 1091, 1092 (9th Cir. 1999), en banc
review appears to have been taken solely to “tell a State what law it should adopt in
its own sovereign capacity” or to “offer[ ] unsolicited advice to the other branches of
government.” (internal citations omitted). This is especially the case as the en banc
court has now enjoined the law.

(2014), 14-113.2, 14-115.1; 25 Pa. Stat. and Cons. Stat. Ann. § 3146.6; S.C. Code
Ann. §§ 7-15-310, 7-15-385 (prohibiting collection by a candidate or campaign staff);
Tenn. Code Ann. § 2-6-202; Tex. Elec. Code Ann. §§ 86.006, 86.0051; Va. Code Ann.
§§ 24.2-705, 24.2-707, 24.2-709(A); W. Va. Code § 3-3-5.
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III.

THE EN BANC COURT ORDER REFLECTS INSUFFICIENT DEFERENCE
TO THE DISTRICT COURT AND TO THE ABUSE-OF-DISCRETION
STANDARD.

Staying the en banc court’s order is further supported, if not compelled, by precedents governing standard-of-review selection. The federal judicial system is structured so that the district court has the greatest competence and opportunity to
assess the factual record, particularly in election law matters with an imminent
General Election that may supplement the record. See Purcell, 549 U.S. at 6 (Stevens, J., concurring); Harman v. Apfel, 211 F.3d 1172, 1176 (9th Cir. 2000); see also

Frank v. Walker, 769 F.3d 494, 499 (7th Cir. 2014) (Williams, J., dissenting from
denial of rehearing en banc) (“We, as ‘the Court of Appeals,’ are required to weigh . .
. considerations specific to election cases,’ and to ‘give deference to the discretion of
the District Court,’ and we must do this because the Supreme Court tells us to.”)
(citing Purcell, 549 U.S. at 4).
The review attempted by the Dissent to the original merits Panel opinion,
and adopted by the Ninth Circuit’s en banc order, cannot be squared with this
Court’s and Supreme Court precedent on the proper standard of review.5 See, e.g.,

Pierce v. Underwood, 487 U.S. 552, 557-62 (1988); United States v. Hinkson, 585
F.3d 1247, 1263 n.23 (9th Cir. 2009) (“It would make no sense to review the district
court’s factual finding under a standard other than the abuse of discretion standard
Selection of the appropriate standard is of such importance that the Supreme
Court recently granted certiorari solely to resolve the question arising where this
Court departed from eight sister circuits in selecting the appropriate standard of
review. See McLane Co. v. EEOC, 2016 WL 1366460, at *1 (U.S. Sept. 29, 2016)
(granting certiorari limited to the standard-of-review question).
5
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. . . If we attempted a de novo review of that factual finding, we would be straying
far from our role as an appellate court.”); see also Rita v. United States, 551 U.S.
338, 362-63 (2007); Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, 1286
(9th Cir. 2013) (“[A]s long as the district court got the law right, it will not be reversed simply because the appellate court would have arrived at a different result if
it had applied the law to the facts of the case.”).
Specifically, and as properly recognized by the Panel, the abuse-of-discretion
standard is “limited and deferential,” and a Panel only “reverse[s] the district
court’s decision if it was based on an erroneous legal standard or clearly erroneous
findings of fact.” See Conservation Cong. v. U.S. Forest Serv., 720 F.3d 1048, 1053
(9th Cir. 2013) (noting standard and affirming denial of preliminary injunction);

Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003)
(en banc) (per curiam) (same). Where, as here, the Panel “reviewed the briefs and
the excerpts of record, heard oral argument, and considered the matter thoroughly,”
its conclusion “that the district court did not abuse its discretion in denying Appellants’ motion for a preliminary injunction” need not be reheard en banc. See West-

ern Watersheds Project v. Salazar, 692 F.3d 921, 923 (9th Cir. 2012).
The Ninth Circuit has previously counseled, however, that due to the “‘limited scope of our review . . . our disposition of appeals from most preliminary injunctions may provide little guidance as to the appropriate disposition on the merits’”
and that such appeals often result in “‘unnecessary delay to the parties and inefficient use of judicial resources.’” DISH Network Corp. v. F.C.C., 653 F.3d 771, 776
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(9th Cir. 2011) (quoting Sports Form, Inc., 686 F.2d at 753). The Ninth Circuit’s en
banc court order only compounds those risks, particularly with a General Election
four days away. See DISH Network Corp., 653 F.3d at 773 (denying rehearing en
banc). At this late hour, an injunction based on a dissent that seeks an adjudication
on the merits of Plaintiffs’ claims throws into disarray this Court’s precedent on
selecting the proper standard of review.
When selecting the proper standard, courts choose “between the de novo and
abuse of discretion standards by balancing the peculiar need of a full appellate
review, against the argument that the district court’s . . . determination requires
the exercise of discretion and therefore is due the correlative level of deference on
review.” Harman, 211 F.3d at 1176. Here, the standard is well-established—the
district court is in the best position to review and find facts. See Pierce, 487 U.S. at
560 (“Even where the district judge’s full knowledge of the factual setting can be
acquired by the appellate court, that acquisition will often come at unusual expense.”).
The standard for appellate review is “‘[a]n essential characteristic of [the federal court] system.’” Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 431 (1996)
(alterations in original) (citations omitted). The Supreme Court has recognized “that
the difference between a rule of deference and the duty to exercise independent
review is ‘much more than a mere matter of degree.’” Salve Regina Coll. v. Russell,
499 U.S. 225, 238 (1991) (quoting Bose Corp. v. Consumers Union of U.S., Inc., 466
U.S. 485, 501 (1984)).
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Indeed, the choice between de novo review and review for abuse of discretion
often determines the outcome. See Dickinson v. Zurko, 527 U.S. 150, 162 (1999)
(“The upshot” is a “practical difference in outcome depending upon which standard
is used.”). Here, the selected standard was correct, the outcome—certainly at the
preliminary injunction stage of the litigation and with the General Election almost
a week away—was correct, and the litigation should be allowed to proceed in the
district court without the law being enjoined.
CONCLUSION
The district court made reasonable determinations based on the record before
it. Then, the original Panel appropriately affirmed. Unfortunately, somewhere along
the line, the en banc court forgot that this is what the unanimous Supreme Court
direction in Purcell says to do. 549 U.S. at 5-6 (“Given the imminence of the election
and the inadequate time to resolve the factual disputes, our action today shall of
necessity allow the election to proceed without an injunction . . . .”). At this late
stage in an election cycle, emotions and rushed judgment typically have no place
and should be strongly avoided. For the foregoing reasons and all those stated in
the dissents to the en banc court order, the emergency application for stay of the
Ninth Circuit’s injunction pending appeal should be granted.
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STATEMENT OF RELATED CASES
The filing parties are aware of Case No. 16-16865 pending before the
Ninth Circuit Court of Appeals, in which Plaintiffs appealed the district
court’s October 11, 2016, order denying them preliminary injunctive relief on
their provisional ballot claims. That case was argued and submitted on
October 26, 2016, decided on November 2, 2016, and an order for rehearing
en banc issued on November 4, 2016.
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OSBORNE, in her official capacity as
Maricopa County Elections Director;
MARK BRNOVICH, in his official
capacity as Arizona Attorney General,
Defendants-Appellees,
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BEFORE: THOMAS, Chief Judge and O’SCANNLAIN, W. FLETCHER,
RAWLINSON, CLIFTON, BYBEE, CALLAHAN, N. R. SMITH, MURGUIA,
WATFORD, and OWENS, Circuit Judges.
THOMAS, Chief Judge:
We granted, in a prior order, rehearing en banc in this appeal. In a separate
order, filed concurrently with this opinion, we scheduled en banc oral argument for
the week of January 17, 2017, in San Francisco, California. The question, then, is
whether to grant plaintiffs’ motion for an injunction pending appeal. A motions
panel denied the motion in the first instance, but we may reconsider that decision
as an en banc court. For the reasons stated herein, we grant the motion.
The standard for evaluating a stay pending appeal is similar to that employed
by district courts in deciding whether to grant a preliminary injunction. Lopez v.
2
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Heckler, 713 F.2d 1432, 1435 (9th Cir. 1983); see also Southeast Alaska
Conservation Council v. U.S. Army Corps of Eng’rs, 472 F.3d 1097, 1100 (9th Cir.
2006) (order) (discussing injunctions pending appeal). Therefore, we grant the
motion for a preliminary injunction pending appeal essentially for the reasons
provided in the dissent in Feldman v. Arizona Sec’y of State, __ F.3d __, 2016 WL
6427146, at *21–31 (9th Cir. 2016), a copy of which is attached (along with a copy
of the majority opinion).
However, there are additional considerations when we consider granting an
injunction pending appeal in an election case. When faced with an appeal in cases
in which an election is pending, federal courts are “required to weigh, in addition
to the harms attendant upon issuance or nonissuance of an injunction,
considerations specific to election cases.” Purcell v. Gonzalez, 549 U.S. 1, 4
(2006) (per curiam). And we do not “lightly interfere with . . . a state election.”
Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003)
(en banc).
At the outset, it is important to remember that the Supreme Court in Purcell
did not set forth a per se prohibition against enjoining voting laws on the eve of an
election. 549 U.S. at 4; see also Veasey v. Perry, 135 S. Ct. 9, 10 (2014)
(Ginsburg, J., dissenting) (“Purcell held only that courts must take careful account
3

(4 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-1, Page 4 of 9

of considerations specific to election cases, not that election cases are exempt from
traditional stay standards.”). Rather, courts must assess the particular
circumstances of each case in light of the concerns expressed by the Purcell court
to determine whether an injunction is proper.
In this case, the factors that animated the Supreme Court’s concern in
Purcell are not present. First, the injunction does not affect the state’s election
processes or machinery. The injunction pending appeal sought by plaintiffs would
not change the electoral process, it simply would enjoin enforcement of a
legislative act that would criminalize the collection, by persons other than the
voter, of legitimately cast ballots.
H.B. 2023 amended Arizona’s election statutes to provide that “A person
who knowingly collects voted or unvoted early ballots from another person is
guilty of a class 6 felony.” Ariz. Rev. Stat. § 16-1005(H). Enjoining enforcement
of H.B. 2023 will not have any effect on voters themselves, on the conduct of
election officials at the polls, or on the counting of ballots. Under H.B. 2023, as
the State agrees, legitimate ballots collected by third parties are accepted and
counted, and there are no criminal penalties to the voter. So, under H.B. 2023, if a
ballot collector were to bring legitimate ballots to a voting center, the votes would
be counted, but the collector would be charged with a felony. Thus, the only effect
4
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of H.B. 2023, although it is serious, is to make the collection of legitimate ballots
by third parties a felony. So, unlike the circumstances involved in Purcell or
Southwest Voter, the injunction at issue here does not involve any change at all to
the actual election process. That process will continue unaltered, regardless of the
outcome of this litigation. The only effect is on third party ballot collectors, whose
efforts to collect legitimate ballots will not be criminalized, pending our review.
No one else in the electoral process is affected. And no electoral process is
affected.
In contrast, the voter-ID law at issue in Purcell changed who was eligible to
vote and directly told election officials to turn people away if they lacked the
proper proof of citizenship. That circumstance is far different from the case at bar
where, as the district court pointed out, the law “does not eliminate or restrict any
method of voting, it merely limits who may possess, and therefore return, a voter’s
early ballot.” Feldman v. Arizona Sec’y of State, __ F. Supp. 3d __, 2016 WL
5441180 at *9 (D. Ariz. 2016). Thus, in our case, in contrast to Purcell, an
injunction will not confuse election officials or deter people from going to the polls
for fear that they lack the requisite documentation. The election process is
unaffected.

5
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Second, none of the cases that caution against federal court involvement in
elections involved a statute that newly criminalizes activity associated with voting.
This law is unique in that regard.
Third, the concern in Purcell and Southwest Voter was that a federal court
injunction would disrupt long standing state procedures. Here, the injunction
preserves the status quo prior to the recent legislative action in H.B. 2023. Every
other election cycle in Arizona has permitted the collection of legitimate ballots by
third parties to election officials. So, the injunction in this case does not involve
any disruption to Arizona’s long standing election procedures. To the contrary, it
restores the status quo ante to the disruption created by the Arizona legislature that
is affecting this election cycle for the first time.
Fourth, unlike the circumstances in Purcell and other cases, plaintiffs did not
delay in bringing this action. This action was filed less than six weeks after the
passage of the legislation, and plaintiffs have pursued expedited consideration of
their claims at every stage of the litigation, both before the district court and ours.
Indeed, it was the State that opposed an expedited hearing and briefing schedule at
every turn, not the plaintiffs.
Fifth, Purcell was decided prior to the Supreme Court’s opinion in Shelby
Cty. Ala. v. Holder, __ U.S. __, 133 S. Ct. 2612 (2013), which declared
6
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unconstitutional the Voting Rights Act’s coverage formula, and effectively
invalidated preclearance requirements under § 5 of the Act. In short, Purcell was
decided when the preclearance regime under § 5 of the Voting Rights Act was still
intact, and Arizona was a covered jurisdiction. The Court in Purcell emphasized
that the challenged law had already passed the then-effective § 5 preclearance
requirements of the United States Department of Justice. As a result, there was a
prima facie reason to believe that the challenged statute was not discriminatory,
alleviating the concern that the law violated voting rights. Purcell, 549 U.S. at 3.
That same reassurance is absent here.
Indeed, this case presents precisely the opposite concern. In 2012, Arizona
submitted a previous iteration of H.B. 2023 for preclearance. The Department of
Justice expressed concern and refused to preclear the bill, S.B. 1412, without more
information about its impact on minority voters. Rather than address this concern,
Arizona withdrew S.B. 1412 from preclearance and repealed it the following
session. Now, unhindered by the obstacle of preclearance, Arizona has again
enacted this law—a mere seven months before the general election—with nothing
standing in its way except this court. Thus, not only are the preclearance
protections considered important in Purcell absent in this case, but it is quite

7
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doubtful that the Justice Department would have granted preclearance. In the
wake of Shelby County, the judiciary provides the only meaningful review of
legislation that may violate the Voting Rights Act.1
Sixth, unlike the situation in Purcell, we have, as a court, given careful and
thorough consideration to these issues. Purcell involved a barebones order issued
by a two judge motion panel, which did not contain a reasoned decision. As the
Court described in Purcell, “[t]here has been no explanation given by the Court of
Appeals showing the ruling and findings of the District Court to be incorrect.” 549
U.S. at 5. Here, a three judge merits panel has held oral argument and issued a
detailed, reasoned decision and dissent. Our en banc court has also considered
these issues and reached a decision essentially for the reasons set forth in the
dissent. This is not a case in which our court has issued a stay without a detailed
consideration and resolution of the issues.
1

Meaningful review of H.B. 2023 is especially important because, as I
observed in my dissent, the sponsors of H.B. 2023 could not identify a single
example of voter fraud in Arizona caused by ballot collection, nor is there one to
be found anywhere in the voluminous record before us. Judge Bybee cites to a
2005 report from the bi-partisan Commission on Federal Election Reform, which
recommends that states should reduce the risks of fraud and abuse in absentee
voting by prohibiting “third-party” organizations from handling absentee ballots.
Dissent at 2. However, the Commission’s recommendation was issued before the
Supreme Court invalidated the § 5 preclearance requirement; since that time, the
voting rights landscape has changed considerably, requiring courts to exercise
more vigilance as the primary bulwarks against voter suppression.
8
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In short, the injunction applies to the operation of a statute that would
impose felony sanctions on third parties for previously legal action in connection
with elections when, as everyone concedes, the statute has no impact on the
election process itself. We are preserving the status quo for this election, and we
will consider the challenge to the new legislation at our en banc hearing in the next
few months.
IT IS SO ORDERED.

9
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SUMMARY*

Civil Rights
The panel affirmed the district court’s order denying
plaintiffs’ motion for a preliminary injunction seeking to
prohibit the enforcement of Arizona House Bill 2023, which
precludes individuals who do not fall into one of several
exceptions (e.g., election officials, mail carriers, family
members, household members, and specified caregivers) from
collecting early ballots from another person.
Plaintiffs alleged that Arizona House Bill 2023 violates
§ 2 of the Voting Rights Act of 1965, the Fourteenth
Amendment and the First Amendment because among other
things, it disproportionately and adversely impacts minorities,
unjustifiably burdens the right to vote, and interferes with the
freedom of association.
Addressing the Voting Rights Act claim, the panel held
that the district court did not clearly err in concluding that
plaintiffs adduced no evidence showing that House Bill 2023
would have an impact on minorities different than the impact
on non-minorities, let alone that the impact would result in
less opportunity for minorities to participate in the political
process as compared to non-minorities. The panel held that
because plaintiffs’ failed to present such evidence, the district
court did not err in declining to consider whether House Bill
2023 interacted with racial discrimination to cause a
discriminatory result.
*
This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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The panel held that the district court did not clearly err in
(1) finding that House Bill 2023 imposed a minimal burden
on voters’ Fourteenth Amendment right to vote; (2) finding
that Arizona asserted sufficiently weighty interests justifying
the limitation; and (3) ultimately concluding that plaintiffs
failed to establish that they were likely to succeed on the
merits of their Fourteenth Amendment challenge.
The panel held that plaintiffs were unlikely to succeed on
the merits of their First Amendment claim. The panel
concluded that ballot collection is not expressive conduct
implicating the First Amendment, but even if it were, Arizona
has an important regulatory interest justifying the minimal
burden that House Bill 2023 imposes on freedom of
association.
Finally, the panel held that the impact of House Bill 2023
on prospective voters, which the district court found largely
to be inconvenience, did not outweigh the hardship on
Arizona, which has a compelling interest in the enforcement
of its duly enacted laws.
Dissenting, Chief Judge Thomas stated that Arizona has
criminalized one of the most popular and effective methods
by which minority voters cast their ballots, and that the law
violates the Constitution and the Voting Rights Act.
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OPINION

IKUTA, Circuit Judge:
In April 2016, Leslie Feldman and other appellants1
brought an action in district court challenging Arizona House
Bill 2023 (H.B. 2023), which precludes individuals who do
not fall into one of several exceptions (e.g., election officials,
mail carriers, family members, household members, and
specified caregivers) from collecting early ballots from
another person. See 2016 Ariz. Legis. Serv. Ch. 5, § 1
(H.B. 2023) (West) (codified at Ariz. Rev. Stat. § 161005(H)–(I)). According to Feldman, this state statute
violates § 2 of the Voting Rights Act of 1965, 52 U.S.C.
§ 10301, the Fourteenth Amendment, and the First
Amendment 2 because, among other things, it
disproportionately and adversely impacts minorities,
unjustifiably burdens the right to vote, and interferes with the

1

The appellants here (plaintiffs below) are Leslie Feldman, Luz
Magallanes, Mercedez Hymes, Julio Morera, and Cleo Ovalle, registered
Democratic voters in Maricopa County, Arizona; Peterson Zah, former
Chairman and First President of the Navajo Nation and registered voter in
Apache County, Arizona; the Democratic National Committee; the DSCC,
aka Democratic Senatorial Campaign Committee; the Arizona Democratic
Party; a committee supporting the election of Democratic United States
Representative Ann Kirkpatrick to U.S. Senate; and Hillary for America,
a committee supporting the election of Hillary Clinton as President of the
United States. The intervenor-plaintiff/appellant is Bernie 2016, Inc., a
committee supporting the election of Bernie Sanders as President of the
United States. For convenience, we refer to the appellants as “Feldman.”
2

Because H.B. 2023 is a state law, the challenge technically arises
under the Fourteenth Amendment, which applies the First Amendment’s
protections against States and municipalities. See City of Ladue v. Gilleo,
512 U.S. 43, 45 & n.1 (1994).
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freedom of association. After the district court denied
Feldman’s motion for a preliminary injunction, Feldman filed
this emergency interlocutory appeal. Because the district
court did not abuse its discretion in denying the motion, we
affirm.
I
The district court’s order denying the motion for a
preliminary injunction sets forth the facts in detail, Feldman
v. Ariz. Sec’y of State’s Office, — F. Supp. 3d —, No. CV-1601065-PHX-DLR, 2016 WL 5341180 (D. Ariz. Sept. 23,
2016), so we provide only a brief summary of the pertinent
background facts and procedural history. The district court’s
factual findings are discussed in detail as they become
relevant to our analysis.
A
Arizona law permits “[a]ny qualified elector” to “vote by
early ballot.” Ariz. Rev. Stat. § 16-541(A).3 Early voting can
occur by mail or in person at an on-site early voting location
in the 27 days before an election. See id. § 16-542. All
Arizona counties operate at least one on-site early voting
location. Voters may also return their ballots in person at any
polling place without waiting in line, and several counties
additionally provide special drop boxes for early ballot
submission. Moreover, voters can vote early by mail, either
for an individual election or by having their names added to
a permanent early voting list. An early ballot is mailed to

3

A “qualified elector” is any person at least eighteen years of age on
or before the date of the election “who is properly registered to vote.”
Ariz. Rev. Stat. § 16-121(A).

(17 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-2, Page 8 of 79
8

FELDMAN V. ARIZ. SEC’Y OF STATE’S OFFICE

every person on that list as a matter of course no later than the
first day of the early voting period. Id. § 16-544(F). Voters
may return their early ballot by mail at no cost, but it must be
received by 7:00 p.m. on election day. Id. §§ 16-542(C); 16548(A).
Since 1992, Arizona has prohibited any person other than
the elector from having “possession of that elector’s unvoted
absentee ballot.” See 1991 Ariz. Legis. Serv. Ch. 310, § 22
(S.B. 1390) (West). In 1997, the Arizona legislature
expanded that prohibition to prevent any person other than
the elector from having possession of any type of unvoted
early ballot. See 1997 Ariz. Legis. Serv. Ch. 5, § 18 (S.B.
1003) (West) (codified at Ariz. Rev. Stat. § 16-542(D)). As
the Supreme Court of Arizona explained, regulations on the
distribution of absentee and early ballots advance Arizona’s
constitutional interest in secret voting, see Ariz. Const. art.
VII, § 1, “by setting forth procedural safeguards to prevent
undue influence, fraud, ballot tampering, and voter
intimidation.” Miller v. Picacho Elementary Sch. Dist. No.
33, 179 Ariz. 178, 180 (1994) (en banc).
Arizona has long supplemented its protection of the early
voting process through the use of penal provisions, as set
forth in section 16-1005 of Arizona’s statutes. For example,
since 1999, it has been a class 5 felony for a person
knowingly to mark or to punch an early ballot with the intent
to fix an election. See 1999 Ariz. Legis. Serv. Ch. 32, § 12
(S.B. 1227) (codified as amended at Ariz. Rev. Stat. § 161005(A)). And in 2011, Arizona enacted legislation that
made offering to provide any consideration to acquire an
early ballot a class 5 felony. See 2011 Ariz. Legis. Serv. Ch.
105, § 3 (S.B. 1412) (codified at Ariz. Rev. Stat. § 161005(B)). That same legislation regulated the process of
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delivering “more than ten early ballots to an election
official.” See id. (formerly codified at Ariz. Rev. Stat. § 161005(D)).
In 2016, Arizona again revised section 16-1005 by
enacting H.B. 2023 to regulate the collection of early ballots.
This law added the following provisions to the existing
statute imposing penalties for persons abusing the early
voting process:
H. A person who knowingly collects voted or
unvoted early ballots from another person is
guilty of a class 6 felony. An election official,
a United States postal service worker or any
other person who is allowed by law to
transmit United States mail is deemed not to
have collected an early ballot if the official,
worker or other person is engaged in official
duties.
I. Subsection H of this section does not
apply to:
1. An election held by a special taxing
district formed pursuant to title 48 for the
purpose of protecting or providing
services to agricultural lands or crops and
that is authorized to conduct elections
pursuant to title 48.
2. A family member, household member or
caregiver of the voter. For the purposes of
this paragraph:

(19 of 115)
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(a) “Caregiver” means a person who
provides medical or health care
assistance to the voter in a residence,
nursing care institution, hospice
facility, assisted living center, assisted
living facility, assisted living home,
residential care institution, adult day
health care facility or adult foster care
home.
(b)
“Collects” means to gain
possession or control of an early
ballot.
(c) “Family member” means a person
who is related to the voter by blood,
marriage, adoption or legal
guardianship.
(d) “Household member” means a
person who resides at the same
residence as the voter.

Ariz. Rev. Stat. § 16-1005(H)–(I). Thus, this amendment to
section 16-1005 makes it a felony for third parties to collect
early ballots from voters unless the collector falls into one of
many exceptions. See id. The prohibition does not apply to
election officials acting as such, mail carriers acting as such,
any family members, any persons who reside at the same
residence as the voter, or caregivers, defined as any person
who provides medical or health care assistance to voters in a
range of adult residences and facilities. Id. § 16-1005(I)(2).
H.B. 2023 does not provide that ballots collected in violation
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of this statute are disqualified or disregarded in the final
election tally.
Before H.B. 2023’s enactment, third-party early ballot
collection was available to prospective voters as an additional
and convenient means of submitting a ballot. It was also an
important part of the Democratic get-out-the-vote strategy in
Arizona. Since at least 2002, the Arizona Democratic Party
has collected early ballots from its core constituencies, which
it views to include Hispanic, Native American, and African
American voters. According to Feldman, H.B. 2023’s
limitation on third-party ballot collection will require the
Democratic Party to retool its get-out-the-vote efforts, for
example by increasing voter transportation to polling
locations and revising its training scripts to focus on early inperson voting. This, in turn, will require the party to divert
resources from projects like candidate promotion to more
direct voter outreach to ensure that voters are either casting
early ballots in person or mailing their ballots on time.
B
Feldman sued Arizona4 in April 2016 alleging: (1) a

4

The appellees here (defendants below) are the Arizona Secretary of
State’s Office; Arizona Secretary of State Michele Reagan in her official
capacity; the Maricopa County Board of Supervisors; members of the
Maricopa County Board of Supervisors Denny Barney, Steve Chucri,
Andy Kunasek, Clint Hickman, and Steve Gallardo in their official
capacities; the Maricopa County Recorder and Elections Department;
Maricopa County Recorder Helen Purcell and Maricopa County Elections
Director Karen Osbourne in their official capacities; and Arizona Attorney
General Mark Brnovich in his official capacity. The intervenordefendant/appellee is the Arizona Republican Party. For convenience, we
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violation of § 2 of the Voting Rights Act on account of
H.B. 2023’s disparate adverse impact on voting opportunities
for Hispanics, African Americans, and Native Americans,
(2) a denial of equal protection through unjustifiable
burdening of the right to vote, (3) a denial of equal protection
through disparate treatment, (4) a violation of the First
Amendment right to freedom of association, and (5) a
violation of the First and Fourteenth Amendments through the
“fencing out” of Democratic voters.
In June, Feldman moved for a preliminary injunction
prohibiting the enforcement of H.B. 2023. After full briefing,
the district court denied the motion on September 23, 2016,
on the ground that Feldman was not likely to succeed on the
merits of any of her claims and had therefore also not shown
a likelihood of irreparable harm. As to the § 2 claim, the
district court reviewed the totality of the evidentiary record
and found no evidence of a cognizable disparity between
minority and non-minority voters. The district court held that
Feldman was unlikely to succeed on her Fourteenth
Amendment claim because H.B. 2023’s burden on voting was
minimal and justified by the State’s interests in preventing
absentee voter fraud and the perception of fraud. As to
Feldman’s First Amendment claims, the district court held
that collecting ballots is not an expressive activity and that
even if it were, the State’s regulatory interests were sufficient
to justify the slight burden that H.B. 2023 imposes. The
district court likewise ruled that Feldman was unlikely to
succeed on her partisan fencing claim.

refer to the appellees as “Arizona,” where appropriate, and otherwise use
their individual names.
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Feldman filed a timely notice of interlocutory appeal on
the same day that the district court entered its order, and a
few days later she filed an emergency motion in the district
court to stay its order and enjoin the enforcement of
H.B. 2023 pending appeal. The district court noted that the
standard for obtaining an injunction pending appeal was the
same as the standard for obtaining a preliminary injunction
and denied the motion because Feldman had not shown that
she was likely to succeed on the merits, Winter v. Nat. Res.
Def. Council, Inc., 555 U.S. 7, 22 (2008), or that “there are
serious questions going to the merits” and “the balance of
hardships tips sharply in the plaintiff’s favor.” All. for the
Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011).
Feldman filed an emergency motion with this court for an
injunction pending appeal and for an expedited appeal. On
October 14, a motions panel denied the former request, but
granted the latter. The parties were directed to file
simultaneous merits briefs by October 17, and the appeal was
argued orally on October 19.5
II
We have jurisdiction over this interlocutory appeal
pursuant to 28 U.S.C. § 1292(a)(1). On an appeal from the
denial of a preliminary injunction, we do not review the
underlying merits of the claims. Sw. Voter Registration Educ.

5

In addition to this appeal, Feldman appealed another of the district
court’s orders denying a separate motion to enjoin preliminarily other
election practices challenged in the complaint. That appeal has similarly
been expedited and will be the subject of a separate disposition. See
Feldman v. Arizona Sec’y of State’s Office, No. 16-16865, — F.3d — (9th
Cir. 2016).
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Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en
banc) (per curiam). Instead, “[o]ur review is limited and
deferential,” id., and we must affirm the district court’s order
unless the district court abused its discretion. Hendricks v.
Bank of Am., N.A., 408 F.3d 1127, 1139 (9th Cir. 2005).
Our abuse-of-discretion analysis proceeds in two steps.
See Gilman v. Schwarzenegger, 638 F.3d 1101, 1105–06 (9th
Cir. 2011) (citing United States v. Hinkson, 585 F.3d 1247,
1261 (9th Cir. 2009) (en banc)). At step one, we ask whether
the district court “based its ruling on an erroneous view of the
law,” Bay Area Addiction Research & Treatment, Inc. v. City
of Antioch, 179 F.3d 725, 730 (9th Cir. 1999), reviewing the
district court’s interpretation of underlying legal principles de
novo, Shelley, 344 F.3d at 918. We then ask whether the
district court’s application of the legal standard was illogical,
implausible, or otherwise without support in inferences that
may be drawn from the facts in the record. Hinkson,
585 F.3d at 1262. “We review findings of fact for clear
error.” Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d
1281, 1286 (9th Cir. 2013). “[A]s long as the district court
got the law right, it will not be reversed simply because the
appellate court would have arrived at a different result if it
had applied the law to the facts of the case.” Id. (quoting
Thalheimer v. City of San Diego, 645 F.3d 1109, 1115 (9th
Cir. 2011)).6
6

The dissent suggests that the district court’s factual findings are
entitled to less weight here because “the district court did not conduct any
evidentiary hearings to resolve disputed factual issues” and “the parties’
submissions were by affidavit.” See Dissent at 56–57 n.1. Our review of
factual findings, however, does not change based on the nature of the
evidence. “Findings of fact, whether based on oral or other evidence,
must not be set aside unless clearly erroneous.” Fed. R. Civ. P. 52(a)(6);
see also Anderson v. City of Bessemer City, 470 U.S. 564, 574 (1985)
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A preliminary injunction is “an extraordinary remedy that
may only be awarded upon a clear showing that the plaintiff
is entitled to such relief.” Winter, 555 U.S. at 22. The
standard to obtain such relief is accordingly stringent: “A
plaintiff seeking a preliminary injunction must establish that
he is likely to succeed on the merits, that he is likely to suffer
irreparable harm in the absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is
in the public interest.” Id. at 20. A plaintiff must make a
showing as to each of these elements, although in our circuit
“if a plaintiff can only show that there are ‘serious questions
going to the merits’—a lesser showing than likelihood of
success on the merits—then a preliminary injunction may still
issue if the ‘balance of hardships tips sharply in the plaintiff’s
favor,’ and the other two Winter factors are satisfied.” Shell
Offshore, 709 F.3d at 1291. “That is, ‘serious questions
going to the merits’ and a balance of hardships that tips
sharply towards the plaintiff can support issuance of a
preliminary injunction, so long as the plaintiff also shows that
there is a likelihood of irreparable injury and that the

(“Where there are two permissible views of the evidence, the factfinder’s
choice between them cannot be clearly erroneous. This is so even when
the district court’s findings do not rest on credibility determinations, but
are based instead on physical or documentary evidence and inferences
from other facts.” (citations omitted)). It is immaterial that the factfinding occurred here at the preliminary injunction stage; Rule 52(a)(6) by
its terms applies to all findings of fact, which necessarily includes the
findings of fact that “the court must . . . state” to support denial of an
interlocutory injunction, see Fed. R. Civ. P. 52(a)(2). See Anderson,
470 U.S. at 574 (“Rule 52(a) ‘does not make exceptions or purport to
exclude certain categories of factual findings from the obligation of a
court of appeals to accept a district court’s findings unless clearly
erroneous.’” (quoting Pullman-Standard v. Swint, 456 U.S. 273, 287
(1982))).

(25 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-2, Page 16 of 79
16

FELDMAN V. ARIZ. SEC’Y OF STATE’S OFFICE

injunction is in the public interest.” All. for the Wild Rockies,
632 F.3d at 1135.
When faced with a request to interfere with a state’s
election laws “just weeks before an election,” federal courts
are “required to weigh, in addition to the harms attendant
upon issuance or nonissuance of an injunction, considerations
specific to election cases.” Purcell v. Gonzalez, 549 U.S. 1,
4 (2006) (per curiam). These considerations often counsel
restraint. In the context of legislative redistricting, for
example, the Supreme Court has long cautioned that “where
an impending election is imminent and a State’s election
machinery is already in progress, equitable considerations
might justify a court in withholding the granting of
immediately effective relief . . . even though the existing
apportionment scheme was found invalid.” Reynolds v. Sims,
377 U.S. 533, 585 (1964). Similarly, the Supreme Court has
declined to order the printing of new ballots at a “late date”
even where the existing ballots were held to have
unconstitutionally excluded certain candidates. Williams v.
Rhodes, 393 U.S. 23, 34 (1968). We have also declined on
equitable grounds to interfere with the mechanics of fastapproaching elections. See Lair v. Bullock, 697 F.3d 1200,
1214 (9th Cir. 2012) (staying a district court’s injunction
“given the imminent nature of the election”); Shelley,
344 F.3d at 919 (declining to enjoin an imminent recall
election). And we are not alone in doing so. See, e.g.,
Veasey v. Abbott, 830 F.3d 216, 243 (5th Cir. 2016) (en banc)
(“[T]he district court should fashion an appropriate remedy in
accord with its findings; provided, however, that any remedy
will not be made effective until after the November 2016
election.”); Veasey v. Perry, 769 F.3d 890, 895 (5th Cir.
2014) (staying an injunction “in light of the importance of
maintaining the status quo on the eve of an election”); Colon-
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Marrero v. Conty-Perez, 703 F.3d 134, 139 n.9 (1st Cir.
2012) (noting that “even where plaintiff has demonstrated a
likelihood of success, issuing an injunction on the eve of an
election is an extraordinary remedy with risks of its own”);
Serv. Emps. Int’l Union Local 1 v. Husted, 698 F.3d 341, 345
(6th Cir. 2012) (“As a general rule, last-minute injunctions
changing election procedures are strongly disfavored.”); Ne.
Ohio Coal. for the Homeless v. Blackwell, 467 F.3d 999, 1012
(6th Cir. 2006) (vacating in part a temporary restraining order
that “needlessly creates disorder in electoral processes”).
III
With these principles in mind, we turn to our review of
the district court’s order denying Feldman’s motion for a
preliminary injunction against the enforcement of H.B. 2023.
On appeal, Feldman argues that the district court erred in
concluding that she was unlikely to succeed on her Voting
Rights Act, Fourteenth Amendment, and First Amendment
claims.7 We consider each of these arguments in turn.
A
We first consider Feldman’s claim that H.B. 2023 violates
§ 2 of the Voting Rights Act.
1
“Inspired to action by the civil rights movement,”
Congress enacted the Voting Rights Act of 1965 to improve

7

Feldman does not raise the claim that H.B. 2023 is invalid because
it was intended to suppress votes based on partisan affiliation or
viewpoint, i.e., a theory of prohibited partisan fencing.
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enforcement of the Fifteenth Amendment.8 Shelby County v.
Holder, 133 S. Ct. 2612, 2619 (2013). Section 5 of the Act
prevented states from making certain changes in voting
procedures unless those changes obtained “preclearance,”
meaning they were approved by either the Attorney General
or a court of three judges. Id. at 2620. Section 2 of the Act
forbade all states from enacting any “standard, practice, or
procedure . . . imposed or applied . . . to deny or abridge the
right of any citizen of the United States to vote on account of
race or color.” Id. at 2619 (quoting Voting Rights Act of
1965, § 2, 79 Stat. 437).
“At the time of the passage of the Voting Rights Act of
1965, § 2, unlike other provisions of the Act, did not provoke
significant debate in Congress because it was viewed largely
as a restatement of the Fifteenth Amendment.” Chisom v.
Roemer, 501 U.S. 380, 392 (1991). In 1980, a plurality of the
Supreme Court held that the Fifteenth Amendment, and
therefore the Voting Rights Act, were violated only if there
was intentional discrimination on account of race. City of
Mobile v. Bolden, 446 U.S. 55, 60–62 (1980) (plurality
opinion).
In response to Bolden, “Congress substantially revised § 2
to make clear that a violation could be proved by showing
discriminatory effect alone and to establish as the relevant
legal standard the ‘results test,’” applied by the Supreme
Court in White v. Regester, 412 U.S. 755 (1973), and by other

8

The Fifteenth Amendment provides that “[t]he right of citizens of
the United States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous condition of
servitude,” and authorizes Congress to enforce the provision “by
appropriate legislation.” U.S. Const. amend. XV.
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federal courts before Bolden. Thornburg v. Gingles, 478 U.S.
30, 35 (1986). Opinions decided before Bolden had
addressed “vote dilution” claims, that is, challenges to
practices that diluted a minority group’s voting power. See
Shaw v. Reno, 509 U.S. 630, 641 (1993). In amending § 2,
Congress acted to “prohibit legislation that results in the
dilution of a minority group’s voting strength, regardless of
the legislature’s intent.” Id. (emphasis omitted); see also
Gingles, 478 U.S. at 47–51. Section 2 also applied to “vote
denial” claims, meaning challenges to practices that denied
citizens the opportunity to vote, such as literacy tests.
As amended in the 1982 amendments, Section 2 of the
Voting Rights Act provides:
§10301. Denial or abridgement of right to
vote on account of race or color through
voting qualifications or prerequisites;
establishment of violation
(a) No voting qualification or prerequisite to
voting or standard, practice, or procedure shall
be imposed or applied by any State or political
subdivision in a manner which results in a
denial or abridgement of the right of any
citizen of the United States to vote on account
of race or color, or in contravention of the
guarantees set forth in section 10303(f)(2) of
this title, as provided in subsection (b).
(b) A violation of subsection (a) is established
if, based on the totality of circumstances, it is
shown that the political processes leading to
nomination or election in the State or political
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subdivision are not equally open to
participation by members of a class of citizens
protected by subsection (a) in that its
members have less opportunity than other
members of the electorate to participate in the
political process and to elect representatives
of their choice.

52 U.S.C. § 10301.
The Supreme Court interpreted this language in
Thornburg v. Gingles, 478 U.S. 30. Gingles explained that to
make out a § 2 violation, a plaintiff must show that “under the
totality of the circumstances, a challenged election law or
procedure had the effect of denying a protected minority an
equal chance to participate in the electoral process.” Id. at 44
n.8. The “totality of the circumstances” includes factors that
the Senate derived from cases decided before Bolden. See
id.9 As summarized by the Court, “[t]he essence of a § 2

9

As explained in Gingles, the relevant factors include:
1. the extent of any history of official discrimination in
the state or political subdivision that touched the right
of the members of the minority group to register, to
vote, or otherwise to participate in the democratic
process;
2. the extent to which voting in the elections of the state
or political subdivision is racially polarized;
3. the extent to which the state or political subdivision
has used unusually large election districts, majority
vote requirements, anti-single shot provisions, or other
voting practices or procedures that may enhance the
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claim is that a certain electoral law, practice, or structure
interacts with social and historical conditions to cause an

opportunity for discrimination against the minority
group;
4. if there is a candidate slating process, whether the
members of the minority group have been denied
access to that process;
5. the extent to which members of the minority group in
the state or political subdivision bear the effects of
discrimination in such areas as education, employment
and health, which hinder their ability to participate
effectively in the political process;
6. whether political campaigns have been characterized
by overt or subtle racial appeals;
7. the extent to which members of the minority group
have been elected to public office in the jurisdiction.
Additional factors that in some cases have had
probative value as part of plaintiffs’ evidence to
establish a violation are:
whether there is a significant lack of responsiveness on
the part of elected officials to the particularized needs
of the members of the minority group.
whether the policy underlying the state or political
subdivision’s use of such voting qualification,
prerequisite to voting, or standard, practice or
procedure is tenuous.
478 U.S. at 36–37 (internal quotation marks omitted). The Supreme Court
has stated that another relevant factor is “[a] State’s justification for its
electoral system.” Houston Lawyers’ Ass’n v. Attorney Gen. of Tex.,
501 U.S. 419, 426–27 (1991).
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inequality in the opportunities enjoyed by black and white
voters to elect their preferred representatives.” Id. at 47.
Although many courts have analyzed vote dilution claims,
“there is little authority on the proper test to determine
whether the right to vote has been denied or abridged on
account of race.” Veasey v. Abbott, 830 F.3d at 244
(emphasis omitted); see also Ohio Democratic Party v.
Husted, 834 F.3d 620, No. 16-3561, 2016 WL 4437605 (6th
Cir. Aug. 23, 2016).10 Recently, the Fourth, Fifth, and Sixth
Circuits (and, in part, the Seventh Circuit) have adopted a
two-part framework, based on the text of § 2 and the Supreme
Court’s guidance in Gingles. The test is as follows:
[1] [T]he challenged standard, practice, or
procedure must impose a discriminatory
burden on members of a protected class,
meaning that members of the protected class
have less opportunity than other members of

10

Vote dilution can occur, for instance, where a practice has the effect
of reducing or nullifying “minority voters’ ability, as a group, to elect the
candidate of their choice,” Shaw, 509 U.S. at 641 (internal quotation
marks omitted), and typically involves different arguments and evidence
than in vote denial claims. For instance, Gingles explained that to prove
that use of multimember districts gives minorities less opportunity to elect
representatives of their choice in violation of § 2, a plaintiff would
generally have to demonstrate: (1) that the minority group at issue is both
“sufficiently large and geographically compact to constitute a majority in
a single-member district” and “politically cohesive,” and (2) that “the
white majority votes sufficiently as a bloc to enable it—in the absence of
special circumstances, such as the minority candidate running
unopposed—usually to defeat the minority’s preferred candidate.”
478 U.S. at 50–51 (citations omitted). Such evidence would generally not
be applicable to a claim that a specific practice unequally burdens the right
to participate in the political process (a vote denial claim).
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the electorate to participate in the political
process and to elect representatives of their
choice, [and]
[2] [T]hat burden must in part be caused by or
linked to social and historical conditions that
have or currently produce discrimination
against members of the protected class.
League of Women Voters of N.C. v. North Carolina, 769 F.3d
224, 240 (4th Cir. 2014); Veasey v. Abbott, 830 F.3d at 244;
Ohio Democratic Party, 2016 WL 4437605 at *13–14; Frank
v. Walker, 768 F.3d 744, 754–55 (7th Cir. 2014) (adopting
the test “for the sake of argument”).
We agree with this two-part framework, which is
consistent with Supreme Court precedent, our own precedent,
and with the text of § 2. Under the first prong, a plaintiff
must show that the challenged voting practice results in
members of a protected minority group having less
opportunity than other members of the electorate to
participate in the political process. Gonzalez v. Arizona,
677 F.3d 383, 405 (9th Cir. 2012) (en banc) (citing Smith v.
Salt River Project Agric. Improvement & Power Dist.,
109 F.3d 586, 595 (9th Cir. 1997)). This language
“encompasses Section 2’s definition of what kinds of burdens
deny or abridge the right to vote.” Veasey v. Abbott, 830 F.3d
at 244. Section 2(a) prohibits a state or political subdivision
from imposing any “voting qualification or prerequisite to
voting” or other “standard, practice, or procedure” in a way
that “results in a denial or abridgement” of any U.S. citizen’s
right to vote on account of race, color, or membership in “a
language minority group,” 52 U.S.C. § 10303(f), “as provided
in subsection (b).” Id. § 10301(a). Subsection (b), in turn,
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provides that a plaintiff can establish a violation of § 2(a) if
“based on the totality of circumstances,” the “political
processes leading to nomination or election in the State or
political subdivision are not equally open to participation” by
members of a protected class “in that its members have less
opportunity than other members of the electorate to
participate in the political process and to elect representatives
of their choice.” Id. § 10301(b).
In interpreting this first prong, we have held that “a bare
statistical showing of disproportionate impact on a racial
minority does not satisfy the § 2 ‘results’ inquiry.” Salt
River, 109 F.3d at 595 (emphasis omitted). Rather, “Section
2 plaintiffs must show a causal connection between the
challenged voting practice and [a] prohibited discriminatory
result.” Id. As explained by the Sixth Circuit, a “challenged
standard or practice causally contributes to the alleged
discriminatory impact by affording protected group members
less opportunity to participate in the political process.” Ohio
Democratic Party, 2016 WL 4437605, at *13.
The second prong “draws on the Supreme Court’s
guidance in Gingles,” Veasey v. Abbott, 830 F.3d at 245,
which explains the language in § 2(b) requiring a plaintiff to
show a violation of the Act “based on the totality of
circumstances.” 52 U.S.C. § 10301(b). Under this second
prong, the plaintiff must show that the challenged practice
interacted with racial discrimination “to cause an inequality
in the opportunities enjoyed by [minority] and [non-minority]
voters to elect their preferred representatives.” Gingles,
478 U.S. at 47; see also Gonzalez, 677 F.3d at 405–06. In
Gonzalez, we did not have occasion to reach this second step
because the plaintiff had adduced no evidence of a causal
connection between the challenged photo ID law and a
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disproportionate burden on minorities. 677 F.3d at 407. If a
plaintiff adduces no evidence that the challenged practice
places a burden on protected minorities that causes them to
have “less opportunity than other members of the electorate
to participate in the political process and to elect
representatives of their choice,” 52 U.S.C. § 10301(b), there
is no § 2 violation “whether or not” the challenged practice is
“interacting with the history of discrimination” at the second
prong of the test, Gonzalez, 677 F.3d at 407. However, we
agree with our sister circuits that to show a § 2 violation, a
plaintiff must establish that the challenged practice imposes
a disproportionate burden on minorities compared to nonminorities, and that the challenged law interacts with social
and historical conditions that have produced discrimination
to cause minorities to have fewer opportunities to participate
in the electoral process. See League of Women Voters of
N.C., 769 F.3d at 240; Veasey v. Abbott, 830 F.3d at 244;
Ohio Democratic Party, 2016 WL 4437605, at *13–14.
The district court’s legal determinations are reviewed de
novo, Gonzalez, 677 F.3d at 406, but we defer to “the district
court’s superior fact-finding capabilities,” and review its
factual findings for clear error, Salt River, 109 F.3d at 591.
In analyzing the first prong of a § 2 claim, the district court
has the primary responsibility for determining “based ‘upon
a searching practical evaluation of the past and present
reality,’. . . whether the political process is equally open to
minority voters.” Id. (quoting Gingles, 478 U.S. at 79). At
the second prong of a § 2 claim, the district court must make
the “ultimate finding whether, under the totality of the
circumstances, the challenged practice violates § 2.”
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Gonzalez, 677 F.3d at 406. This “ultimate finding” is a
question of fact that we review for clear error.11 Id.
2
This case raises a vote denial claim, in that Feldman
claims that H.B. 2023’s restriction on the use of certain thirdparty ballot collectors denies or abridges minorities’
opportunity to vote. As to the first prong of a § 2 claim,
Feldman argues that H.B. 2023 caused minority group
members to have less opportunity to participate in the
political process than non-minorities. Feldman bases this
claim on a multi-step argument. First, Feldman points to
evidence in the record that minorities are statistically less
likely than non-minorities to have access to a vehicle, are
more likely to have lower levels of education and English
proficiency than non-minorities, are more likely to suffer
from health problems than non-minorities, are more likely to
have difficult financial situations than non-minorities, and are
more likely than non-minorities to rent houses rather than
own them, which in turn makes them more likely to move
11

The dissent does not dispute that under Gonzalez, the ultimate
question is one of fact. Dissent at 56 n.1. Yet, the dissent argues that the
district court’s assessment of the likelihood of success on the merits of this
ultimate question should be reviewed de novo because we are at the
preliminary injunction stage, and the question is a mixed question of law
and fact. See id. at 56–57 n.1. We disagree. Our conclusion that the clear
error standard applies in reviewing a trial court’s determination at the
merits stage is equally applicable at the preliminary injunction stage. See,
e.g., Pom Wonderful LLC v. Hubbard, 775 F.3d 1118, 1123 (9th Cir.
2014) (holding, in an appeal from an order denying a motion for a
preliminary injunction, that the clear error standard applies to the district
court’s determination concerning likelihood of confusion, a mixed
question of law and fact, because we had previously held that this standard
was applicable to such determinations at the merits stage).
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than homeowners. Second, she argues that each of these
differences between minorities and non-minorities shows that
minorities must rely on ballot collection by third parties more
than non-minorities because minorities have less ability to
make use of other alternative means of voting (such as voting
by mail or in person). According to Feldman, this evidence
shows that the burdens of H.B. 2023 fall more heavily on
minorities than non-minorities. Feldman further contends
that she satisfied the second prong of the § 2 test by
introducing substantial evidence supporting eight of the nine
Senate Factors.
The district court rejected this argument at the first prong
of the § 2 test based on its determination that Feldman failed
to show that H.B. 2023 will cause protected minorities to
have less electoral opportunities than non-minorities. The
district court based its conclusion on both a per se legal rule
and on its review of the evidence. First, the district court held
that Feldman failed to provide any quantitative or statistical
data showing that H.B. 2023’s rule precluding the use of
certain third-party ballot collectors had a disparate impact on
minorities compared to the impact on non-minorities. The
district court determined that as a matter of law, such data
was necessary in order to establish a § 2 violation. Feldman
does not dispute that she did not provide any direct data on
the use of third-party ballot collectors,12 but argues such data
12

Feldman contends that her failure to adduce evidence that ballot
collection restrictions place a heavier burden on minorities than nonminorities should be excused because Arizona failed to track how early
ballots are returned. As plaintiff, however, Feldman has the obligation of
carrying her burden of proof. See Gingles, 478 U.S. at 46. Moreover, the
record indicates that Feldman had equal ability to generate the required
data. Early ballots have been collected in Arizona since at least 2002, and
surveys could have determined the racial composition of voters who rely
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is not necessary to show a disproportionate burden on
minorities, and so the district court’s ruling to the contrary
was legal error.
While § 2 itself does not require quantitative evidence,
past cases suggest that such evidence is typically necessary to
establish a disproportionate burden on minorities’ opportunity
to participate in the political process.13 See, e.g., Veasey v.
Abbott, 830 F.3d at 244 (noting that “courts regularly utilize
statistical analyses to discern whether a law has a
discriminatory impact”); Frank, 768 F.3d at 752; Gonzalez,
677 F.3d at 405–07. Indeed, we are unaware of a vote denial
case holding that a challenged practice placed a
disproportionate burden on a protected minority leading to
“less opportunity than other members of the electorate to
participate in the political process and to elect representatives
on others to collect their early ballot in Arizona. Moreover, the Arizona
Democratic Party admits that collecting early votes has been an “integral
part of the Arizona Democratic Party’s get-out-the-vote strategy” since at
least 2002. Neither the Arizona Democratic Party nor any other
organizational plaintiff has explained why it could not have compiled data
on the race of the voters utilizing ballot collection given that the
organizations collecting ballots appear to be in the best position to gather
such information.
13

The dissent appears to conflate the district court’s rule that
quantitative data is necessary to establish the first prong of a § 2 violation
with a rule that only actual post-election voting data can establish a § 2
violation. Dissent at 68. While the Third Circuit has suggested that
plaintiffs must prove that a challenged practice has an impact on minority
voter turnout, see Ortiz v. City of Phila. Office of City Comm’rs Voter
Registration Div., 28 F.3d 306, 314 (3d Cir. 1994), the district court did
not do so, and other circuits have evaluated pre-election challenges by
considering statistical evidence regarding voting registration, voter turnout
in prior elections, Ohio Democratic Party, 2016 WL 4437605, at *14, and
the possession of qualifying voter ID, Veasey v. Abbott, 830 F.3d at 250.
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of their choice” under § 2 without such quantitative or
statistical data. 52 U.S.C. § 10301(b).14 Notably, Feldman
did present statistical evidence in our companion case,
discussed supra n.5.
We need not resolve this legal issue, however, because
despite its ruling regarding the lack of statistical or
quantitative evidence, the district court proceeded to review
all the evidence in the record and rested its conclusion that
Feldman had failed to satisfy the first prong of § 2 on the
alternate ground that Feldman did not show that the burden of
H.B. 2023 impacted minorities more than non-minorities.
Deferring to “the district court’s superior fact-finding
capabilities,” Salt River, 109 F.3d at 591, we conclude that
this holding is not clearly erroneous.
To satisfy the first prong, Feldman adduced several
different categories of evidence, including individual
declarations, legislative history, and files from the
Department of Justice.

14

Feldman relies on two out-of-circuit vote dilution cases to support
her argument that statistical evidence is not required in the application of
the factors laid out in Gingles. See, e.g., Sanchez v. Colorado, 97 F.3d
1303, 1320–21 (10th Cir. 1996); Jenkins v. Red Clay Consol. Sch. Dist.
Bd. of Educ., 4 F.3d 1103, 1126 (3d Cir. 1993). But these cases indicate
only that when minority voters claim that racial bloc voting will defeat
their opportunity to elect a candidate of their choice, they may rely on a
range of evidence to prove that a particular candidate is the preferred
minority candidate. See Sanchez, 97 F.3d at 1320–21; Jenkins, 4 F.3d at
1126. Neither case addresses the evidence required to show that a practice
results in protected minorities having less opportunity to participate in the
political process than non-minorities. See League of Women Voters of
N.C., 769 F.3d at 240; Veasey v. Abbott, 830 F.3d at 244. As noted supra
n.10, different evidence may be required to prove a vote denial claim than
to prove a vote dilution claim.
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First, the record includes the declarations of Arizona
Democratic lawmakers and representatives of organizations
that have collected and returned ballots in prior elections.
These declarations generally state that members of the
communities they have assisted rely on ballot collection
services by third parties. The district court discounted this
testimony because the declarants did not provide any
comparison between the minority communities and nonminority communities. The record supports this finding. The
majority of the declarants focused their efforts and obtained
their experiences in minority communities.15 None of these
declarants compared the impact of H.B. 2023 on minorities
as compared to non-minorities. While two of the declarations
made conclusory statements that H.B. 2023
“disproportionately impacts” protected minorities, it is not
clear error for the district court to discount such statements,
where the declarant did not provide the basis for the
conclusion. Cf. Herb Reed Enters., LLC v. Fla. Entm’t
Mgmt., Inc., 736 F.3d 1239, 1250 (9th Cir. 2013) (indicating

15

For instance, Declarant Randy Parraz stated that his organization,
Citizens for a Better Arizona, “focuse[s] its get-out-the-vote efforts on
helping low-income Latino voters.” Ian Danley’s declaration states that
his non-partisan organization, One Arizona, typically engages with voters
in neighborhoods that are heavily Latino. Declarants Joseph Larios and
Ken Chapman work for the Center for Neighborhood Leadership, which
focuses its efforts in “low-income African American and Latino
neighborhoods.” The Arizona Democratic lawmakers who provided
declarations represent constituents who are predominately ethnic
minorities. For example, Representative Ruben Gallego “represent[s]
approximately 763,000 constituents, nearly 80% of whom are ethnic
minorities.” State Senator Martin Quezada “represent[s] approximately
213,000 constituents, nearly 80% of which are ethnic minorities.” Kate
Gallego, the Vice Mayor of the City of Phoenix, represents a district that
“is heavily Latino and has the highest percentage—15%—of African
Americans in any district in Phoenix.”
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that a district court should not rely on “unsupported and
conclusory statements” when finding facts as part of a
preliminary injunction analysis).
Other declarations submitted to the district court stated
generally that ballot collection by third parties benefits
elderly voters, homebound voters, forgetful voters, undecided
voters, and voters from rural areas, but the court found no
evidence that these categories of voters were more likely to
be minorities than non-minorities. Again, this finding is not
clearly erroneous. For instance, the district court stated that
while Feldman had provided evidence that the rural
communities of Somerton and San Luis were 95.9% and
98.7% Hispanic or Latino and lacked home mail delivery, she
did not provide evidence about home mail delivery to nonminorities who reside in the rural communities of Colorado
City, Fredonia, Quartzite, St. David, Star Valley, and
Wickenburg that are 99.5%, 89.1%, 92.5%, 92.1%, 91.4%,
and 90.5% white, respectively. Similarly, while the record
shows that the Tohono O’odham Nation lacks home mail
delivery service, Feldman does not point to evidence showing
that H.B. 2023 has a disproportionate impact on members of
the Tohono O’odham Nation compared to non-minorities
who also live in rural communities.16 The district court also
rejected Feldman’s argument that declarations provided by

16
The dissent emphasizes that the evidence regarding the lack of mail
delivery service to the Tohono O’odham Nation and the rural communities
of Somerton and San Luis was not contested. Dissent at 72. But the issue
is not whether minority voters have limited access to mail delivery
service; rather, the issue is whether due to H.B. 2023, minorities “have
less opportunity than other members of the electorate to participate in the
political process and to elect representatives of their choice.” 52 U.S.C.
§ 10301(b) (emphasis added). Without evidence regarding non-minorities,
the comparison required by § 2 cannot be made.
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Sergio Arellano, President of the Tucson Chapter of the
Arizona Latino Republican Association, and Kevin Dang,
President of the Vietnamese Community of Arizona, admitted
that “minority voters disproportionately rely on ballot
collection.”
The district court concluded that these
declarations indicated only that minorities are
disproportionately vulnerable to being taken advantage of by
ballot collectors because they often do not understand
English. This conclusion was not clear error.
In addition to the multiple declarations described above,
Feldman submitted legislative testimony from the debates on
H.B. 2023, showing that a number of lawmakers expressed
concerns that H.B. 2023 would impact minority communities,
rural communities, working families, and the elderly. This
evidence likewise failed to compare minority communities to
non-minority communities.
Finally, the district court considered the Department of
Justice’s files regarding its evaluation of S.B. 1412 (a prior
Arizona bill proposing ballot collection restrictions) for
purposes of determining whether the bill was entitled to
preclearance under § 5 of the Voting Rights Act.17 The file

17

At the time of S.B. 1412’s enactment, Arizona was still subject to
Section 5 of the Voting Rights Act, which required Arizona to receive
preclearance from the Department of Justice or a federal court convened
in the United States District Court for the District of Columbia before
implementing a new voting standard, practice, or procedure. 52 U.S.C.
§ 10304. The Arizona Attorney General submitted S.B. 1412 to the
Department of Justice for preclearance. The Department of Justice
requested additional information about S.B. 1412’s ballot collection
restrictions, but did not complete its evaluation of S.B. 1412 because the
Arizona legislature repealed the ballot-collection measure as a part of an
omnibus bill in 2012.
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contained summaries of telephone conversations between a
Department of Justice attorney and various individuals about
ballot collection practices in Arizona. None of these
summaries provide a comparison of the effect of S.B. 1412 on
minorities and non-minorities. Feldman claims that a
summary of a phone call with then-Arizona Elections
Director Amy Bjelland shows that Arizona legislators
targeted S.B. 1412 at Hispanic communities. The district
court, however, reasonably interpreted this phone summary
as stating that the impetus for S.B. 1412 was an accusation of
voter fraud in San Luis, a predominately Hispanic area in the
southern portion of Arizona, that S.B. 1412 was aimed at this
sort of fraud, and that in Bjelland’s view, voter fraud was
more prevalent at the border because individuals living closer
to the border are more impacted by corruption and voting
fraud claimed to exist in Mexico.
On appeal, Feldman argues that the district court erred
because it did not accept her multi-step argument that she met
the first prong of § 2 based on evidence that certain
socioeconomic circumstances disparately impact minorities,
and this disparate impact would combine with a lack of
certain third-party ballot collectors to lessen minorities’
opportunities in the political process. We reject this
argument. Feldman’s evidence of differences in the
socioeconomic situation of minorities and non-minorities
does not satisfy the first prong of the § 2 test because it does
not show that H.B. 2023 causes a protected minority group to
have less opportunity than other members of the electorate to
participate in the political process. See Gingles, 478 U.S. at
44 n.8. Proof of a causal connection between the challenged
voting practice and a prohibited result is “crucial,” Gonzalez,
677 F.3d at 405 (citing Salt River, 109 F.3d at 595), and
Feldman points to no evidence that the restriction on third-
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party ballot collection causes minorities to have less
opportunity to vote than non-minorities. Indeed, although
H.B. 2023 was in effect for all but the first three days of early
voting for the Primary Election, the record does not include
any testimony by minority voters that their ability to
participate in the political process was affected by the
inability to use a third-party ballot collector. The district
court did not clearly err in declining to make the inference
urged by Feldman (i.e., that due to minorities’ socioeconomic
status, they were likely to have fewer opportunities than nonminorities to participate in the political process if they could
not use certain third-party ballot collectors) in the absence of
evidence supporting that inference.
We rejected a similar argument in Gonzalez. As in this
case, the plaintiff in Gonzalez argued that a law requiring
prospective voters to obtain a photo identification before they
cast ballots at the polls violated § 2 because it had a
statistically significant disparate impact on Latino voters.
677 F.3d at 406. To support this argument, the plaintiff
presented evidence “of Arizona’s general history of
discrimination against Latinos and the existence of racially
polarized voting.” Id. at 407. Despite this general history of
discrimination, we affirmed the district court’s rejection of
this claim, because the plaintiff was unable to produce
evidence that the photo identification law caused minorities
to have less opportunity to participate in the political process.
Id.; see also Frank, 768 F.3d at 752–55 (holding that a photo
identification law which had a disparate impact on minorities
did not violate § 2 because plaintiffs failed to show that the
law had caused a discriminatory result). For the same reason,
Feldman’s evidence regarding the socioeconomic situation of
minorities is insufficient in the absence of evidence that
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H.B. 2023 caused minorities to have less opportunity to
participate in the political process.
In short, the district court did not clearly err in concluding
that Feldman adduced no evidence showing that H.B. 2023
would have an impact on minorities different than the impact
on non-minorities, let alone that the impact would result in
less opportunity for minorities to participate in the political
process as compared to non-minorities.18 Because the court
found that Feldman’s § 2 claim failed at the first prong, as in
Gonzalez, the district court had no obligation to reach the
second prong, and therefore did not err in declining to
consider whether H.B. 2023 interacted with racial
discrimination to cause a discriminatory result. See 677 F.3d
at 407.19 The district court’s conclusion that H.B. 2023 did
not violate § 2 was not “(1) illogical, (2) implausible, or
(3) without support in inferences that may be drawn from the
facts in the record,” Hinkson, 585 F.3d at 1262 (internal

18

The dissent argues that once plaintiffs have established a burden on
minority voters, a “burden of rejoinder” should be placed on the state.
Dissent at 72–73. But § 2 requires more than merely showing a burden on
minorities. It requires plaintiffs to establish that minorities “have less
opportunity than other members of the electorate to participate in the
political process.” 52 U.S.C. § 10301. We have held that it is not enough
for the plaintiff to make “a bare statistical showing of disproportionate
impact on a racial minority”; rather, “Section 2 plaintiffs must show a
causal connection between the challenged voting practice and [a]
prohibited discriminatory result.” Salt River, 109 F.3d at 595 (second
emphasis added) (quoting Ortiz, 28 F.3d at 312); see also Fairley v.
Hattiesburg, 584 F.3d 660, 669 (5th Cir. 2009) (“[T]he plaintiffs bear the
burden of proof in a VRA case, and any lack of record evidence on VRA
violations is attributed to them.”).
19
We likewise do not consider the nine factors set forth in Gingles,
478 U.S. at 36–37.
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quotation marks omitted). Therefore, we hold that the district
court did not abuse its discretion in finding Feldman was
unlikely to succeed on her Voting Rights Act claim.
B
Feldman also contends that the district court erred in
concluding that her facial challenge to H.B. 2023 on
constitutional grounds was unlikely to succeed on the merits.
We first lay out the analytical framework for facial challenges
to voting laws under the Fourteenth and First Amendments,
and then consider Feldman’s challenges.20
1
The Constitution grants the States a “broad power to
prescribe the ‘Times, Places and Manner of holding Elections
for Senators and Representatives.’” Wash. State Grange v.
Wash. State Republican Party, 552 U.S. 442, 451 (2008)
(quoting U.S. Const., art. 1, § 4, cl. 1). This power under the
Elections Clause to regulate elections for federal offices “is
matched by state control over the election process for state
offices.” Id. (quoting Clingman v. Beaver, 544 U.S. 581, 586
(2005)). “Governments necessarily ‘must play an active role
in structuring elections,’” Pub. Integrity All., Inc. v. City of
Tucson, — F.3d —, No. 15-16142, 2016 WL 4578366, at *3
(9th Cir. Sept. 2, 2016) (en banc) (quoting Burdick v.
20

The dissent contends that “neither the plaintiffs nor the defendants
categorize the challenge to H.B. 2023 as a facial challenge.” Dissent at 63
n.3. However, “[t]he label is not what matters.” John Doe No. 1 v. Reed,
561 U.S. 186, 194 (2010). Because Feldman’s “claim and the relief that
would follow—an injunction” barring Arizona from implementing and
enforcing H.B. 2023—“reach beyond the particular circumstances of these
plaintiffs,” id., it is properly characterized as a facial challenge.
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Takushi, 504 U.S. 428, 433 (1992)), and “as a practical
matter, there must be a substantial regulation of elections if
they are to be fair and honest and if some sort of order, rather
than chaos, is to accompany the democratic processes,”
Storer v. Brown, 415 U.S. 724, 730 (1974).
However, when a state exercises its power and discharges
its obligation “[t]o achieve these necessary objectives,” the
resulting laws “inevitably affect[]—at least to some
degree—the individual’s right to vote and his right to
associate with others for political ends.” Anderson v.
Celebrezze, 460 U.S. 780, 788 (1983). Therefore, the state’s
“power is not absolute, but is ‘subject to the limitation that
[it] may not be exercised in a way that violates . . . specific
provisions of the Constitution.’” Wash. State Grange,
552 U.S. at 451 (alterations in original) (quoting Williams,
393 U.S. at 29). While the Constitution does not expressly
guarantee the right to vote in state and federal elections, the
Fourteenth Amendment protects a citizen’s right “to
participate in elections on an equal basis with other citizens
in the jurisdiction.” Dunn v. Blumstein, 405 U.S. 330, 336
(1972). That is, “once the franchise is granted to the
electorate, lines may not be drawn which are inconsistent
with the Equal Protection Clause of the Fourteenth
Amendment.” Harper v. Va. State Bd. of Elections, 383 U.S.
663, 665 (1966). Similarly, “[w]hile the freedom of
association is not explicitly set out in the [First]
Amendment,” Healy v. James, 408 U.S. 169, 181 (1972), “the
Court has recognized a right to associate for the purpose of
engaging in those activities protected by the First Amendment
. . . as an indispensable means of preserving other individual
liberties,” Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984).
This right includes the ability “to associate . . . for the
advancement of common political goals and ideas,” Timmons
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v. Twin Cities Area New Party, 520 U.S. 351, 357 (1997), and
“the ability of citizens to band together in promoting among
the electorate candidates who espouse their political views,”
Cal. Democratic Party v. Jones, 530 U.S. 567, 574 (2000).
The Supreme Court has long recognized that “some forms of
‘symbolic speech’ [are] deserving of First Amendment
protection.” Rumsfeld v. Forum for Acad. & Institutional
Rights, Inc., 547 U.S. 47, 65 (2006). However, First
Amendment protection extends “only to conduct that is
inherently expressive.” Id. at 66. Conduct is inherently
expressive if it “is intended to be communicative and . . . in
context, would reasonably be understood by the viewer to be
communicative.” Clark v. Cmty. for Creative Non-Violence,
468 U.S. 288, 294 (1984). For instance, burning the
American flag, Texas v. Johnson, 491 U.S. 397, 406 (1989),
and wearing an unauthorized military medal, United States v.
Swisher, 811 F.3d 299, 314 (9th Cir. 2016) (en banc), are
expressive conduct within the scope of the First Amendment.
The Supreme Court has explained that constitutional
challenges to election laws “cannot be resolved by any
‘litmus-paper test’ that will separate valid from invalid
restrictions.” Anderson, 460 U.S. at 789. Rather, “a more
flexible standard applies.” Burdick, 504 U.S. at 434. “A
court considering a challenge to a state election law must
weigh [1] ‘the character and magnitude of the asserted injury
to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate’ against
[2] ‘the precise interests put forward by the State as
justifications for the burden imposed by its rule,’ taking into
consideration [3] ‘the extent to which those interests make it
necessary to burden the plaintiff’s rights.’” Id. (quoting
Anderson, 460 U.S. at 789). This framework is generally
referred to as the Anderson/Burdick balancing test. In
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applying this test, we: (1) identify and determine the
magnitude of the burden imposed on voters by the election
law; (2) identify the State’s justifications for the law; and
(3) weigh the burden against the State’s justifications. The
severity of the burden that an election law imposes “is a
factual question on which the plaintiff bears the burden of
proof.” Democratic Party of Haw. v. Nago, 833 F.3d 1119,
1122–24 (9th Cir. 2016) (citing Cal. Democratic Party,
530 U.S. 567); Gonzalez v. Arizona, 485 F.3d 1041, 1050 (9th
Cir. 2007) (noting that whether an election law imposes a
severe burden is an “intensely factual inquiry”).
“[T]he severity of the burden the election law imposes on
the plaintiff’s rights dictates the level of scrutiny applied by
the court.” Ariz. Libertarian Party v. Reagan, 798 F.3d 723,
729 (9th Cir. 2015) (quoting Nader v. Cronin, 620 F.3d 1214,
1217 (9th Cir. 2010) (per curiam)). “This is a sliding scale
test”: when the burden imposed is severe, not only the “more
compelling the state’s interest must be,” Ariz. Green Party v.
Reagan, — F.3d —, No. 14-15976, 2016 WL 5335037, at *4
(9th Cir. Sept. 23, 2016), but the regulation also “must be
‘narrowly drawn to advance a state interest of compelling
importance,’” Burdick, 504 U.S. at 434 (quoting Norman v.
Reed, 502 U.S. 279, 289 (1992)).
By contrast, “when a state election law provision imposes
only ‘reasonable, nondiscriminatory restrictions’ upon the
First and Fourteenth Amendment rights of voters, ‘the State’s
important regulatory interests are generally sufficient to
justify’ the restrictions.” Id. (quoting Anderson, 460 U.S. at
788) ; see also Ariz. Green Party, 2016 WL 5335037, at *4
(“[A] state may justify election regulations imposing a lesser
burden by demonstrating the state has important regulatory
interests.” (quoting Ariz. Libertarian Party, 798 F.3d at
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729–30)). While Burdick does not call for rational basis
review, Pub. Integrity All., 2016 WL 4578366, at *4, it
likewise specifically declined to require that all voting
regulations be narrowly tailored and subjected to strict
scrutiny, see Burdick, 504 U.S. at 433. Rather, Burdick held
that when a statute imposes only a limited burden, the
“‘precise interests’ advanced by the State” alone may be
“sufficient to defeat [a plaintiff’s] facial challenge,”
Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 203
(2008) (controlling opinion of Stevens, J.) (quoting Burdick,
504 U.S. at 434). See also Pub. Integrity All., 2016 WL
4578366, at *6 (upholding a municipal election law, even
though it was aimed at furthering the same interests as other
municipal ordinances, because it might have marginal impact
beyond that provided by other laws).
Finally, the Supreme Court has warned that facial
challenges “are best when infrequent,” Sabri v. United States,
541 U.S. 600, 608 (2004), and “are disfavored for several
reasons” in the election law context in particular, Wash. State
Grange, 552 U.S. at 450. For instance, Arizona “has had no
opportunity to implement [H.B. 2023], and its courts have
had no occasion to construe the law in the context of actual
disputes arising from the electoral context, or to accord the
law a limiting construction to avoid constitutional questions.”
Id. “Claims of facial invalidity often rest on speculation,”
and “raise the risk of ‘premature interpretation of statutes on
the basis of factually barebones records.’” Id. (quoting Sabri,
541 U.S. at 609). When faced with underdeveloped
“evidence regarding the practical consequences of
[H.B. 2023], we find ourselves in the position of Lady
Justice: blindfolded and stuck holding empty scales.” Ariz.
Green Party, 2016 WL 5335037, at *6 (quoting Ariz.
Libertarian Party, 798 F.3d at 736 (McKeown, J.,
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concurring)). Accordingly, plaintiffs asserting a facial
challenge “bear a heavy burden of persuasion,” the magnitude
of which the Supreme Court has reminded us “to give
appropriate weight.” Crawford, 553 U.S. at 200.
2
We now turn to Feldman’s Fourteenth Amendment claim.
Feldman claims that the district court made a number of
errors in determining that she was unlikely to prevail on the
merits of her claim that H.B. 2023 imposes an undue burden
on Arizona voters that is not outweighed by the State’s
asserted interests.
Feldman first argues that the district court erred in its
application of the Anderson/Burdick framework. Under this
framework, a district court must first consider the burden
posed by H.B. 2023. Burdick, 504 U.S. at 434. In
considering this burden, we must take care to avoid the “sheer
speculation” that often accompanies the assessment of
burdens when considering facial challenges. Wash. State
Grange, 552 U.S. at 454; see also Chicanos Por La Causa,
Inc. v. Napolitano, 558 F.3d 856, 866 (9th Cir. 2008) (“In any
event, a speculative, hypothetical possibility does not provide
an adequate basis to sustain a facial challenge.”).
Here, the district court did not clearly err in finding that
H.B. 2023 did not “significantly increase the usual burdens of
voting.” As an initial matter, H.B. 2023 on its face imposes
less of a burden than the challenged law did in Crawford.
Crawford considered the impact of Indiana’s voter-ID law,
which required voters who lacked photo ID to sustain “the
inconvenience of making a trip to the [state Bureau of Motor
Vehicles], gathering the required documents, and posing for
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a photograph” to obtain the requisite identification. 553 U.S.
at 198. In the alternative, a voter who could not or did not
want to obtain a photo ID could submit a provisional ballot
and “travel to the circuit court clerk’s office within 10 days
to execute the required affidavit” accompanying the
provisional ballot. Id. at 199. The Court found that the law
imposed “only a limited burden on voters’ rights.” Id. at 203
(quoting Burdick, 504 U.S. at 439); see id. at 209 (Scalia, J.,
concurring in the judgment).
Crawford’s finding of a limited burden compels a similar
conclusion here. While the Indiana photo ID law imposed an
affirmative requirement that voters possess photo ID in order
to vote, H.B. 2023 limited only one of several methods of
voting that Arizona law otherwise makes available: only
third-party ballot collectors who do not qualify under the
statute are precluded from delivering ballots. The district
court’s conclusion that the limitation of one alternative for
ballot collection does not “represent a significant increase
over the usual burdens of voting” is not clearly erroneous.
Crawford, 553 U.S. at 198; see Ohio Democratic Party, 2016
WL 4437605, at *6 (rejecting a challenge to Ohio’s
“withdrawal of the convenience of same-day registration” and
holding that the Constitution does not “require all states to
maximize voting convenience”).21

21

The dissent argues that because “80% of the electorate uses early
absentee voting,” it “has transcended convenience and has become instead
a practical necessity.” Dissent at 62. In doing so, the dissent elides the
distinction between early absentee voting in general and early absentee
voting through third-party ballot collection, the only practice restricted by
H.B. 2023. Feldman did not provide “concrete evidence,” Crawford,
553 U.S. at 201, of the number of voters who rely on this practice.
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Further, any burden imposed by H.B. 2023 is mitigated by
the availability of alternative means of voting. The lead
opinion in Crawford held that the burden imposed by
Indiana’s voter-ID law was “mitigated by the fact that, if
eligible, voters without photo identification may cast
provisional ballots,” even though doing so required a voter to
make two trips: the first to vote and the second to execute the
required affidavit. 553 U.S. at 199. Here, H.B. 2023 could
at most require that a voter make that first trip—to vote in the
first instance. Because making two trips does not represent
a burden “over the usual burdens of voting” in Crawford, id.
at 198, the district court could reasonably determine that the
single trip required here does not represent such a burden,
either. Although Feldman contends that “thousands” of
Arizona voters rely on third-party ballot collection in order to
cast their early ballots,” the record does not support her
additional claim that without ballot collection by third parties
disqualified by H.B. 2023, many Arizona voters “would not
have been able to vote in prior elections.”
Feldman also argues that the district court erred in failing
to consider the burdens imposed on specific groups of voters
for whom H.B. 2023 poses a more serious challenge. We
disagree, because the evidence in the record was insufficient
for such an analysis. While a court may consider a law’s
impact on subgroups, there must be sufficient evidence to
enable a court “to quantify the burden imposed on the
subgroup.” Pub. Integrity All., 2016 WL 4578366, at *3 n.2
(citing Crawford, 553 U.S. at 199–203; id. at 212–17 (Souter,
J., dissenting)); see also Ne. Ohio Coal. for the Homeless v.
Husted, — F.3d —, Nos. 16-3603, 16-3691, 2016 WL
4761326, at *11–12 (6th Cir. Sept. 13, 2016) (holding that
Crawford may permit “weighing the ‘special burden’ faced
by ‘a small number of voters’” when there is “quantifiable
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evidence from which an arbiter could gauge the frequency
with which this narrow class of voters has been or will
become disenfranchised,” but that in the absence of such
evidence, a court should “consider the burden that the
provisions place on all . . . voters.” (quoting Crawford,
553 U.S. at 200)), reh’g en banc denied, — F.3d —, 2016
WL 5939925 (6th Cir. Oct. 6, 2016). In Crawford, the Court
acknowledged that the photo ID requirement placed “a
somewhat heavier burden . . . on a limited number of
persons,” but did not consider this burden because it was “not
possible to quantify either the magnitude of the burden on this
narrow class of voters or the portion of the burden imposed
on them that is fully justified.” 553 U.S. at 199–200.
Accordingly, the Court instead considered “the statute’s
broad application to all . . . voters.” Id. at 202–03 (quoting
Burdick, 504 U.S. at 439). Here, the record includes broad
assertions regarding the number of ballots previously
collected, but does not include sufficient “concrete evidence”
of “the number of registered voters” within specific groups or
evidence that permits weighing of the burden on these voters,
such as whether H.B. 2023 would merely inconvenience these
voters or preclude them from voting. Id. at 200–01. Given
the paucity of evidence regarding these key issues, the district
court did not err in declining to focus on the burden on
specific groups. See id. at 201–02. We conclude that the
district court did not clearly err in identifying and assessing
the burden imposed by H.B. 2023.
Because the district court did not clearly err in its
determination of the burden imposed by H.B. 2023 on the
right to vote, we proceed to the second step of the
Anderson/Burdick framework and consider Arizona’s
interests. Feldman does not dispute that Arizona’s interest in
preventing absentee-voting fraud and maintaining public
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confidence in elections are “relevant and legitimate state
interests,” Crawford, 553 U.S. at 191, nor could she. “A
State indisputably has a compelling interest in preserving the
integrity of its election process.” Purcell, 549 U.S. at 4
(quoting Eu v. S.F. Cty. Democratic Cent. Comm., 489 U.S.
214, 231 (1989)). “While the most effective method of
preventing election fraud may well be debatable, the
propriety of doing so is perfectly clear.” Crawford, 553 U.S.
at 196. Similarly, “public confidence in the integrity of the
electoral process has independent significance, because it
encourages citizen participation in the democratic process.”
Id. at 197. And as the district court correctly recognized,
absentee voting may be particularly susceptible to fraud, or at
least perceptions of it. See Crawford, 553 U.S. at 225
(Souter, J., dissenting); Griffin v. Roupas, 385 F.3d 1128,
1131 (7th Cir. 2004); see also United States v. Townsley,
843 F.2d 1070 (8th Cir. 1988). The district court did not err
in crediting Arizona’s important interest in preventing fraud
even in the absence of evidence that voter fraud had been a
significant problem in the past. In Crawford, the Court noted
that “[t]he record contains no evidence of any such fraud
actually occurring,” but nonetheless concluded that “not only
is the risk of voter fraud real but . . . it could affect the
outcome of a close election.” 553 U.S. at 194–96; see also
Ohio Democratic Party, 2016 WL 4437605, at *9; Frank,
768 F.3d at 749–50. Courts recognize that legislatures need
not restrict themselves to a reactive role: legislatures are
“permitted to respond to potential deficiencies in the electoral
process with foresight rather than reactively.” Munro v.
Socialist Workers Party, 479 U.S. 189, 195–96 (1986).
Feldman also contends that the district court made several
legal errors in assessing Arizona’s interests and in weighing
them against the burden on voters. First, Feldman argues that
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the district court erred in holding that “laws that do not
significantly increase the usual burdens of voting do not raise
substantial constitutional concerns.” We disagree. It is
axiomatic that under a balancing test such as
Anderson/Burdick’s, less weight on one side of the scale
allows that scale to be more easily tipped in the other
direction. “[W]hen a state election law provision imposes
only ‘reasonable, nondiscriminatory restrictions’ upon the
First and Fourteenth Amendment rights of voters, ‘the State’s
important regulatory interests are generally sufficient to
justify’ the restrictions.” Burdick, 504 U.S. at 434 (quoting
Anderson, 460 U.S. at 788).
Second, Feldman argues that the district court failed to
consider the means-end fit between Arizona’s interests in
preventing absentee-voting fraud and eliminating the
perception of fraud on the one hand and the burdens imposed
on voters on the other hand. Relying on a vacated Sixth
Circuit opinion, see Ohio State Conference of the NAACP v.
Husted, 768 F.3d 524 (6th Cir. 2014), vacated, No. 14-3877,
2014 WL 10384647 (6th Cir. Oct. 1, 2014), Feldman argues
that Arizona was required to “explain why the particular
restriction imposed is actually necessary,” id. at 545. Again,
we disagree. The lead opinion in Crawford held that a
limited burden on voters’ rights imposed by the challenged
law was outweighed by two “unquestionably relevant”
interests offered by the state, without considering the fit
between those interests and the voter-ID law. See 553 U.S.
at 203. And as several of our sister circuits have recognized,
it is “practically self-evidently true” that implementing a
measure designed to prevent voter fraud would instill public
confidence. Ohio Democratic Party, 2016 WL 4437605, at
*9 (citing Crawford, 553 U.S. at 197); see Frank, 768 F.3d at
750 (noting that Crawford took “as almost self-evidently
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true” the relationship between a measure taken to prevent
voter fraud and promoting voter confidence). By asserting its
interest in preventing election fraud and promoting public
confidence in elections, essentially the same interests as in
Crawford, Arizona bore its burden of establishing “important
regulatory interests” sufficient to justify the minimal burden
imposed by H.B. 2023. Accordingly, the district court could
reasonably conclude that Arizona’s means—restricting thirdparty ballot collection—matched the desired ends of
preventing voter fraud and promoting voter confidence in the
electoral system.22
For similar reasons, we reject Feldman’s argument that
the district court erred in not considering whether Arizona’s
“goals could have been achieved through less burdensome
means.” Neither the Supreme Court nor we have required a
state to prove there is no less restrictive alternative when the
burden imposed is minimal. Burdick expressly declined to
require that restrictions imposing minimal burdens on voters’
rights be narrowly tailored. See 504 U.S. at 433. Consistent
with Burdick, we upheld in Public Integrity Alliance an
22

The dissent argues that “the state’s justification for the law was
weak” because it “could not identify a single example of voter fraud
caused by ballot collection.” Dissent at 62. But the record does contain
evidence of improprieties, such as ballot collectors impersonating
elections officials. Moreover, Arizona’s interest is not simply in
preventing fraud, but also in promoting public confidence in the electoral
system, and the record contains evidence from which the district court
could properly conclude, as Feldman’s expert conceded, that absentee
voting is particularly conducive to fraud. “[O]ccasional examples” of
fraud—as documented in the Arizona Republic article cited by the
dissent—“demonstrate that . . . the risk of voter fraud [is] real,” Crawford,
553 U.S. at 195–96. Courts, wisely, do not require “that a State’s political
system sustain some level of damage” before allowing “the legislature [to]
take corrective action.” Munro, 479 U.S. at 195.
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election restriction (ward-based primary elections) that
furthered the interest of “ensuring local representation by and
geographic diversity among elected officials” by ensuring
that “the candidates nominated in a given ward actually have
the support of a majority of their party’s voters in that ward,”
even though other less-restrictive means such as candidateresidency requirements could achieve the same broader
purpose. 2016 WL 4578366, at *5. Similarly, in Arizona
Green Party, we rejected the argument that the state must
“adopt a system that is the most efficient possible” such that
later deadlines could be set, in light of the “de minimis
burden” imposed by the existing deadlines. 2016 WL
5335037, at *7. As the district court found, H.B. 2023
establishes a chain-of-custody for absentee ballots that
furthers Arizona’s stated interests of reducing fraud and
promoting public confidence, even though other, less
restrictive, laws may achieve the same broader purpose.
In sum, we conclude that the district court did not clearly
err in finding that H.B. 2023 imposed a minimal burden on
voters’ Fourteenth Amendment right to vote, in finding that
Arizona asserted sufficiently weighty interests justifying the
limitation, and in ultimately concluding that Feldman failed
to establish that she was likely to succeed on the merits of her
Fourteenth Amendment challenge.
3
We next consider Feldman’s First Amendment claim.
According to Feldman, the district court undervalued the
expressive significance of ballot collection when it concluded
that she was unlikely to succeed on the merits of her First
Amendment freedom of association claim. Feldman contends
that through ballot collection, individuals and organizations
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convey their support for the democratic process and for
particular candidates and political parties. For example,
declarant Ian Danley stated that his coalition, One Arizona,
helps its “voters ensure that their voices are heard on Election
Day” by “collecting and personally delivering their signed,
sealed early ballots.” Similarly, declarant Rebekah Friend
stated that under H.B. 2023, the Arizona State Federation of
Labor will have difficulty fulfilling its goal of encouraging its
members to register and vote because it “will no longer be
able to help its members or other voters vote by taking their
signed, sealed early ballots to the Recorder’s office.”
Therefore, Feldman argues, “ballot collectors convey that
voting is important not only with their words but with their
deeds.”
We first consider whether ballot collection is expressive
conduct protected under the First Amendment. See Clark,
468 U.S. at 293 n.5 (“[I]t is the obligation of the person
desiring to engage in assertedly expressive conduct to
demonstrate that the First Amendment even applies. To hold
otherwise would be to create a rule that all conduct is
presumptively expressive.”). We agree with the district court
that it is not. Even if ballot collectors intend to communicate
that voting is important, “[w]e cannot accept the view that an
apparently limitless variety of conduct can be labeled
‘speech’ whenever the person engaging in the conduct intends
thereby to express an idea.” United States v. O’Brien,
391 U.S. 367, 376 (1968). Unlike burning an American flag
or wearing a military medal, ballot collection does not convey
a message that “would reasonably be understood by the
viewer to be communicative.” Swisher, 811 F.3d at 311
(quoting Clark, 468 U.S. at 294). Rather, a viewer would
reasonably understand ballot collection to be a means of
facilitating voting, not a means of communicating a message.
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See, e.g., Voting for Am., Inc. v. Steen, 732 F.3d 382, 392 (5th
Cir. 2013) (concluding that collecting and delivering voter
registration applications is “merely conduct” because “there
is nothing inherently expressive” about it).
While political organizations undoubtedly engage in
protected activities, ballot collection does not acquire First
Amendment protection merely because it is carried out along
with protected activities and speech. See Forum for Acad. &
Institutional Rights, Inc., 547 U.S. at 66 (concluding that
“combining speech and conduct” is not enough to create
expressive conduct); Voting for Am., 732 F.3d at 389 (“The
Court also has repeatedly explained that non-expressive
conduct does not acquire First Amendment protection
whenever it is combined with another activity that involves
protected speech.”). Because H.B. 2023 regulates only thirdparty ballot collection, which is non-expressive conduct, the
district court did not err in concluding that H.B. 2023 does
not implicate the First Amendment.
Moreover, even if we assumed that H.B. 2023 implicates
the First Amendment, we agree with the district court’s
conclusion that Arizona’s regulatory interests in preventing
voter fraud justifies the minimal burden that H.B. 2023
imposes on associational rights under the Anderson/Burdick
test. Looking first at the burden imposed by H.B. 2023, the
district court did not clearly err in finding that H.B. 2023 does
not impose a severe burden. H.B. 2023 does not prevent
individuals and organizations from encouraging others to
vote, educating voters, helping voters register, helping voters
complete their early ballots, providing transportation to
voting sites or mailboxes, or promoting political candidates
and parties. Ariz. Rev. Stat. § 16-1005; see, e.g., Timmons,
520 U.S. at 361 (concluding that the burden a Minnesota law
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imposed on a political party’s First and Fourteenth
Amendment rights was not severe because the party remained
“free to endorse whom it likes, to ally itself with others, to
nominate candidates for office, and to spread its message to
all who will listen”). H.B. 2023 does not prevent individuals
and organizations from associating “for the advancement of
common political goals and ideas,” Timmons, 520 U.S. at
357, or from “[banding] together in promoting among the
electorate candidates who espouse their political views,” Cal.
Democratic Party, 530 U.S. at 574.
Turning to Arizona’s regulatory interests, we conclude for
the reasons discussed supra at 44–45 that the district court did
not clearly err in finding that Arizona has important
regulatory interests in preventing voter fraud and maintaining
the integrity of the electoral process. Accordingly, the district
court could properly conclude that Arizona’s important
regulatory interests are sufficient to justify any minimal
burden on associational rights, as discussed supra at 46–47.
In sum, we conclude that ballot collection is not
expressive conduct implicating the First Amendment, but
even if it were, Arizona has an important regulatory interest
justifying the minimal burden that H.B. 2023 imposes on
freedom of association. The district court did not err in
concluding that the Feldman was unlikely to succeed on the
merits of her First Amendment claim.
IV
Having concluded that the district court did not err in
holding that Feldman failed to demonstrate a likelihood of
success on the merits, we briefly consider the remaining
equitable factors for issuing a preliminary injunction.
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Because it is not likely that Feldman will suffer a violation of
her statutory or constitutional rights, she likely has “failed to
establish that irreparable harm will flow from a failure to
preliminarily enjoin defendants’ actions.” Hale v. Dep’t of
Energy, 806 F.2d 910, 918 (9th Cir. 1986).
Even if Feldman had raised serious questions as to the
merits of her claims, and also shown a likelihood of
irreparable harm, Winter, 555 U.S. at 22, relief would not be
warranted because Feldman has not shown that “the balance
of hardships tips sharply” in her favor or that an injunction is
in the public interest. All. for the Wild Rockies, 632 F.3d at
1135. This case is not one in which “qualified voters might
be turned away from the polls.” Purcell, 549 U.S. at 4.
Rather, it is one in which voters are precluded from giving
their ballots to third-party ballot collectors and organizations
must use an alternative means of mobilizing their voters. Cf.
Lair, 697 F.3d at 1215 (the existence of “other options for
engaging in political speech” militated in favor of staying an
injunction against enforcement of a state law restricting one
avenue of speech). Indeed, the district court found from the
evidence that many voters who entrust their ballots to
collectors do so merely for convenience, and we cannot
disturb this finding. See Hinkson, 585 F.3d at 1262 (noting
our deference to findings that are plausible and supported by
the record). The record does not establish that the
organizational plaintiffs’ need, in light of H.B. 2023, to
reallocate resources as part of a reconfigured get-out-the-vote
effort constitutes a substantial hardship.
The impact of H.B. 2023 on prospective voters, which the
district court found largely to be inconvenience, does not
outweigh the hardship on Arizona, which has a compelling
interest in the enforcement of its duly enacted laws. See Nken
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v. Holder, 556 U.S. 418, 436 (2009) (recognizing the public
interest in the enforcement of the law); Veasey v. Perry,
769 F.3d at 895 (“When a statute is enjoined, the State
necessarily suffers the irreparable harm of denying the public
interest in the enforcement of its laws.”). As a general
matter, Arizona’s regulation of the early voting process
advances its interest in preserving ballot secrecy and
preventing “undue influence, fraud, ballot tampering, and
voter intimidation.” Miller, 179 Ariz. at 180. The interest in
preventing fraud is “compelling,” Purcell, 549 U.S. at 4, and
for Arizona no less than for Feldman, there are no “do over”
elections; “the State cannot run the election over again” with
the tools H.B. 2023 provides to combat possible fraud.
Veasey v. Perry, 769 F.3d at 896. On this record, then, the
balance cannot be said to tip “sharply” in Feldman’s favor.
All. for the Wild Rockies, 632 F.3d at 1135.
We turn finally to the public interest, an inquiry that
“primarily addresses impact on non-parties,” Bernhardt v.
Los Angeles County, 339 F.3d 920, 931 (9th Cir. 2003), but
that closely tracks Arizona’s own interests, see Nken,
556 U.S. at 435. Like Arizona itself, its citizens “have a deep
interest in fair elections.” Lair, 697 F.3d at 1215. Even in
the absence of actual fraud, the prospect of early voting fraud
may undermine public confidence in the results of the
election. Purcell, 549 U.S. at 4. At the very least, H.B. 2023
assists in exorcizing the specter of illegitimacy that may hang
over the electoral process in the minds of some citizens.
“Given the deep public interest in honest and fair elections”
as well as the “numerous available options” for voters to
submit ballots in Arizona consistent with H.B. 2023, Lair,
697 F.3d at 1215, removing H.B. 2023 from the State’s
regulatory toolbox in the middle of the voting period may
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well do more harm to the perceived integrity and legitimacy
of the election than good.
Feldman is therefore not only unlikely to prevail on the
merits, but, as the district court concluded, her interest in
avoiding possible irreparable harm does not outweigh
Arizona’s and the public’s mutual interests in the
enforcement of H.B. 2023 pending final resolution of this
case. In reaching this conclusion, we heed the Supreme
Court’s admonition to consider the harms “specific to
election cases,” Purcell, 549 U.S. at 4, attendant on enjoining
the enforcement of a state’s voting law while it is currently in
play, and just weeks before an election.
AFFIRMED.
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THOMAS, Chief Judge, dissenting:
Arizona has criminalized one of the most popular and
effective methods by which minority voters cast their ballots.
Because this law violates the Constitution and the Voting
Rights Act, I must respectfully dissent.
I
Like most states, Arizona allows voters to cast a ballot on
election day at a polling place, or to cast an early absentee
vote, either in person or by mail. A.R.S. § 16-541. Early
voting has become increasingly popular in Arizona, as
evidenced by the fact that 81% of ballots cast in the last
Presidential election were cast by early voting, a 12%
increase from the 2012 election. An important reason for the
increase in early voting is that Arizona has substantially
reduced the number of polling places, resulting in
extraordinarily long lines, with voters waiting many hours to
cast their ballots. In one urban area, there is one voting center
for nearly 70,000 registered voters. In some precincts in
Maricopa County, voters waited for four hours to cast their
ballots in the Presidential Preference Primary election earlier
this year. In other precincts, the wait was up to six hours.
Compounding the problem is that, in Maricopa County in
particular, polling places change with each election, and the
County is using a different polling place system for the
general election than it did in the Presidential Preference
election earlier this year.
As the use of early voting has skyrocketed in Arizona,
voters have increasingly used friends, organizations, political
parties, and campaign workers to transmit their ballots. Some
efforts are typical of “get-out-the-vote” campaigns by
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partisan groups; others are targeted to provide a service to
those who cannot get to the polls. Because of geographic and
other impediments to voting, voting by ballot collection has
become a critical means for minority voters to cast their
ballots. A substantial number of rural minority voters live in
areas without easy access to mail service. In urban areas,
many minority voters are socioeconomically disadvantaged,
meaning that they may lack reliable mail service and have to
rely on public transportation to get to polling places.
Nonetheless, Arizona enacted the law at issue, House Bill
2023, codified at A.R.S. § 16-1005 (H)–(I), which imposes
felony criminal sanctions for non-household members or
caregivers who collect early ballots from others. Plaintiffs
filed this lawsuit challenging the law under the Voting Rights
Act of 1965 and the First and Fourteenth Amendments to the
United States Constitution. The district court denied the
plaintiffs’ motion for a preliminary injunction, and this
interlocutory appeal followed.
We review the denial of a preliminary injunction for
abuse of discretion. All. for the Wild Rockies v. Cottrell,
632 F.3d 1127, 1131 (9th Cir. 2011). A district court abuses
its discretion if its analysis is premised on an inaccurate view
of the law. Pom Wonderful LLC v. Hubbard, 775 F.3d 1118,
1123 (9th Cir. 2014). In such instances, we review de novo
the legal premises underlying the preliminary injunction. Id.1
1

The majority believes the district court’s findings of fact are
reviewed by this Court for clear error because the district court has
superior fact-finding capabilities. Maj. Op. at 25. The majority also
believes a district court’s answer to the ultimate question–whether there
was a § 2 violation–is a finding of fact entitled to deference. The majority
cites Gonzales for that proposition. However, the district court did not
conduct any evidentiary hearings to resolve disputed factual issues, and
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II
The district court erred in its analysis of the plaintiffs’
Fourteenth Amendment claims.
First, it erroneously
employed a rational basis review standard, when the
appropriate standard was a “balancing and means-end fit
analysis.” Pub. Integrity All. v. City of Tucson, 2016 WL
4578366, at *3 (9th Cir. 2016) (en banc). As Public Integrity
Alliance recognized, the Supreme Court established the
appropriate standard of review for laws regulating the right to
vote in Burdick v. Takushi, 504 U.S. 428 (1992). As we
explained in Public Integrity Alliance:
Under Burdick’s balancing and means-end fit
framework, strict scrutiny is appropriate when
First or Fourteenth Amendment rights “are
subjected to ‘severe’ restrictions.” Id. (quoting
Norman v. Reed, 502 U.S. 279, 289, 112 S.Ct.
698, 116 L.Ed.2d 711 (1992)). “But when a
state election law provision imposes only
‘reasonable, nondiscriminatory restrictions’
upon the First and Fourteenth Amendment
most of the record is undisputed, and the parties’ submissions were by
affidavit. Furthermore, the district court here did not determine whether
there was a § 2 violation because, unlike in Gonzales, we are not yet at the
merits stage of the inquiry. This is an appeal of a denial of a preliminary
injunction, so we are reviewing the district court’s determination that the
plaintiffs are unlikely to succeed on the merits of their claims. In my view,
the plaintiffs are likely to succeed on the merits and the district court
reached the opposite conclusion because it made errors of law. Therefore,
review is de novo as to those questions. Pom Wonderful LLC, 775 F.3d
at 1123. Most of the district court’s opinion involves a mixed question of
law and fact. In election cases, as with other appeals, we review such
decisions de novo. United States v. Blaine County, Montana, 363 F.3d
897, 909 (9th Cir. 2004).
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rights of voters, ‘the State’s important
regulatory interests are generally sufficient to
justify’ the restrictions.” Id. (quoting
Anderson, 460 U.S. at 788, 103 S.Ct. 1564).

Pub. Integrity All., 2016 WL 4578366, at *3.
However, rather than reviewing H. B. 2023 under a
balancing and means-end fit analysis, the district court
conducted a rational basis review, committing legal error.2
The second, and more important legal error, was that the
district court misapplied the analysis required by Burdick and
Anderson v. Celebrezze, 460 U.S. 780, 789 (1983). Under
Anderson-Burdick, the court must weigh the nature and
magnitude of the burden imposed by the law against the

2

The majority concludes that because Arizona’s regulatory interests
are sufficient to justify the “minimal burden” imposed by H.B. 2023, “the
district court was not required to conduct a means-end fit analysis here.”
Maj. Op. at 46–47. That is an erroneous interpretation of Supreme Court
and our precedent. “The Supreme Court delineated the appropriate
standard of review for laws regulating the right to vote in Burdick v.
Takushi[:]” it is a “balancing and means-end fit framework.” Pub.
Integrity All., 2016 WL 4578366, at *3. A court may not avoid
application of a means-end fit framework in favor of rational basis review
simply by concluding that the state’s regulatory interests justify the voting
burden imposed. Moreover, Burdick tells us that in weighing “the
character and magnitude of the asserted injury” against the “precise
interests put forward by the State as justifications for the burden imposed
by its rule,” we must take into consideration “the extent to which those
interests make it necessary to burden the plaintiff’s rights.” 504 U.S. at
434. In this case, the State’s asserted interest does not make necessary the
substantial burden on the voting rights of minorities. Simply put, the
State’s end does not fit the means employed.
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state’s interest and justification for it. Nader v. Brewer,
531 F.3d 1028, 1034 (9th Cir. 2008).
The burden of the law on Arizona minority voters is
substantial and occurs in both urban and rural areas of the
state. The uncontradicted evidence presented to the district
court showed that a substantial number of minority voters
used ballot collection as their means of voting. As Maricopa
Board of Supervisors Steve Gallardo testified: “ballot
collectors are used in large part by Latino and Native
American groups and [ballot collecting] has come to be
critical in enabling voters in those communities to exercise
their fundamental right to vote.”
The record demonstrated that, in many rural areas with a
high proportion of minority voters, home mail delivery was
not available, and it was extremely difficult to travel to a post
office. No one contested the fact that the rural communities
of Somerton and San Luis, which are comprised of 95.9% and
98.7% Hispanic voters, respectively, were without home mail
delivery and reliable transportation. As the representative for
that district testified, “[b]ecause many of these voters are
elderly and have mobility challenges, it is a common practice
in this area to have one neighbor pick up and drop off mail
for others on their street as a neighborly service.” The
representative noted that there is only one post office, which
is located across a highway crowded with cars waiting to
cross the border, and is virtually inaccessible by foot.
Another example of the impact of the law on minority
voters is the Tohono O’odham Indian Nation. The Tohono
O’odham reservation constitutes over 2.8 million acres in the
Sonoran desert. It is an area larger than Rhode Island and
Delaware, and approximates the size of Connecticut. It has
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about 14,000 registered voters. It does not have home mail
delivery. It has one post office, which is over 40 miles away
from many residents. The evidence in this case shows that
restrictions on ballot collection affect the Tohono O’odham
tribe significantly. No one contested the fact that the
members of the Tohono O’odham Indian Nation have limited
access to a postal service and no home mail delivery.
Similarly, no one disputed that members of the Cocopah
Indian Tribe do not have home mail delivery or easy access
to a post office. The Cocopah Reservation is located along
the lower Colorado River, south of Yuma, Arizona. The
Cocopah Reservation comprises approximately 6,500 acres,
with approximately 1,000 tribal members who live and work
on or near the Reservation.
As to urban areas, record evidence demonstrated that the
burden of the law affected minority voters the most because
of socioeconomic factors. Minority voters in urban areas
were more likely to be economically disadvantaged. The
record showed that many minority urban voters lived in
places with insecure mail delivery; that many minority urban
voters were dependent upon public transportation, which
made election day in-person voting difficult; that many
minority voters worked several jobs, making it difficult to
take time off work to vote in person; and that many infirm
minority voters did not have access to caregivers or family
who could transmit ballots.
Martin Quezada, State Senator for Arizona’s TwentyNinth Senate District testified that:
I represent approximately 213,000
constituents, nearly 80% of which are ethnic
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minorities. In particular, Hispanic citizens
comprise 67% of the population of my
district, the highest percentage of any district
in the state of Arizona. My district is a
working-class community, and many of my
constituents depend on public transportation.
[ . . . ] Many of my constituents were severely
burdened by the long lines and lack of polling
locations in the 2016 presidential preference
election. My entire district only had one vote
center, in Maryvale, to service the nearly
70,000 registered voters . . . .
The President of a nonprofit organization comprised of
Latino citizens and community leaders testified that many
minorities required assistance in making sure that they were
following the proper voting procedure, and in low income
areas they were concerned about the security of their
mailboxes.
Further complicating voting in Arizona’s urban areas is
that there are not only few places to vote, but that the polling
locations change frequently. Indeed, because the City of
Phoenix elections are run independently by the City, a voter
might have to go to two different polling places to cast ballots
on election day. According to the Executive Director of a
nonprofit organization working primarily in low-income
African-American and Latino neighborhoods, this confusion
significantly burdened those communities because many
minorities had difficulty navigating the voting process,
especially those Spanish-speaking voters who were not also
fluent in English. The record also showed that election
administrators were prone to make errors with Spanishlanguage materials. Those voters encounter significant
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hurdles at polling places. Thus, the opportunity for early
voting is especially important for those citizens.
The district court and the State dismiss the burdens
imposed on minority voters seeking to vote early as attacks
on a process that provides only a “more convenient” means
of voting. However, when 80% of the electorate uses early
absentee voting as the method by which they cast their
ballots, the method has transcended convenience and has
become instead a practical necessity. Thus, when severe
burdens are placed on this form of voting, it has a significant
impact on elections and the right to vote.
Against this burden, the state’s justification for the law
was weak. The state identified its interest as preventing voter
fraud. However, the sponsors of the legislation could not
identify a single example of voter fraud caused by ballot
collection. Not one. Nor is there a single example in the
record of this case. The primary proponent of the legislation
admitted there were no examples of such fraud, but that the
legislation was based on the speculative theory that fraud
could occur. A study by the Arizona Republic found that, out
of millions of ballots cast from 2005 to 2013, there were only
34 cases of fraud prosecution. All involved voting by felons
or non-citizens. None involved any allegation of fraud in
ballot collection. And none of the cases resulted in a
conviction. A study by the National Republican Lawyers
Association, which was dedicated to finding voter fraud and
investigated evidence of potential fraud between 2000 and
2011, uncovered no example of fraud resulting from the
collection and delivery of early ballots in Arizona. A followup analysis through May of 2015 failed to uncover any
examples of ballot collection fraud. The plaintiffs produced
numerous affidavits that attested that no one associated with
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ballot collection had ever witnessed any voter fraud. Further,
the record indicated that there are effective processes in place
to handle any ballot that exhibits any signs that tampering has
occurred. The Director of Elections for Maricopa County, the
most populated county in Arizona, with a population of four
times the next most populated county, testified at the
legislative hearings that the County was well equipped to deal
with voter fraud. Under state election procedure, voters can
check the status of their ballot at any time. In short, the
specter of voter fraud by ballot collection is much like the
vaunted opening of Al Capone’s vault: there is simply
nothing there.
Thus, when one balances the serious burdens placed on
minorities by the law against the extremely weak justification
offered by the state, one can only conclude under the
Anderson-Burdick analysis that the plaintiffs have established
a likelihood of success on the merits of their Fourteenth
Amendment claim.3 Based on the mostly uncontroverted

3

The majority asserts that plaintiffs in this case are bringing a facial
challenge to H.B. 2023 and they therefore bear a “heavy burden of
persuasion” because such challenges “raise the risk of premature
interpretation of statutes.” Maj. Op. at 40–41 (internal quotations
omitted). It is worth noting that neither the plaintiffs nor the defendants
categorize the challenge to H.B. 2023 as a facial challenge; only the
majority opinion does so. It is also worth noting that securing a court’s
interpretation of the effects of H.B. 2023 before the law is enforced is the
point of seeking a preliminary injunction. But for my part, I think this is
a distinction without a difference because “[t]he underlying constitutional
standard [in an as applied challenge] . . . is no different th[a]n in a facial
challenge.” Legal Aid Servs. of Or. v. Legal Servs. Corp., 608 F.3d 1084,
1096 (9th Cir. 2010) (quoting Velazquez v. Legal Servs. Corp., 462 F.3d
219, 228 (2d Cir. 2006)). “Facial and as-applied challenges differ in the
extent to which the invalidity of a statute need be demonstrated (facial, in
all applications; as-applied, in a personal application). Invariant, however,
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record, the district court erred in misapplying AndersonBurdick.4
III
The district court also erred in denying the motion for a
preliminary injunction based on the Voting Rights Act
claims. The Voting Rights Act of 1965 “was designed by
Congress to banish the blight of racial discrimination in
voting, which has infected the electoral process in parts of our
country for nearly a century.” State of S.C. v. Katzenbach,
383 U.S. 301, 308 (1966) abrogated by Shelby Cty., Ala. v.
Holder, __ U.S. __, 133 S. Ct. 2612 (2013). The Act
“implemented Congress’ firm intention to rid the country of
racial discrimination in voting. It provided stringent new
remedies against those practices which have most frequently
denied citizens the right to vote on the basis of their race.”
Allen v. State Bd. of Elections, 393 U.S. 544, 548 (1969).
The central purpose of the Act was “[t]o enforce the
fifteenth amendment to the Constitution of the United States.”
Chisom v. Roemer, 501 U.S. 380, 383 (1991) (quoting Pub.L.
89–110, 79 Stat. 437, 42 U.S.C. § 1973 et seq.). The

is the substantive rule of law to be used. In other words, how one must
demonstrate the statute’s invalidity remains the same for both types of
challenges, namely, by showing that a specific rule of law, usually a
constitutional rule of law, invalidates the statute, whether in a personal
application or to all.” Velazquez, 462 F.3d at 228 (emphasis in original).
4

Plaintiffs assert an additional Constitutional claim under the First
Amendment. In my view, the district court erred in concluding that H. B.
2023 did not burden their First Amendment associational rights.
However, in my view, the district court did not abuse its discretion in
denying a preliminary injunction based on this independent claim.
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Fifteenth Amendment provides that “[t]he right of citizens of
the United States to vote shall not be denied or abridged by
the United States or by any State on account of race, color, or
previous condition of servitude.” U.S. Const. amend. XV,
§ 1.
At issue in this case is § 2 of the Act, which is “a
restatement of the Fifteenth Amendment.” Roemer, 501 U.S.
at 392. Section 2 provides, without limitation, that any voting
qualification that denies citizens the right to vote in a
discriminatory manner violates the Voting Rights Act.
42 U.S.C. § 1973; see also Allen, 393 U.S. at 566–67 (noting
that Congress intentionally chose the expansive language
“voting qualifications or prerequisite to voting, or standard,
practice, or procedure” for § 2 so as to be “all-inclusive of
any kind of practice” that might be used by states to deny
citizens the right to vote (internal quotation marks omitted)).
As amended in 1982, § 2 makes “clear that certain practices
and procedures that result in the denial or abridgment of the
right to vote are forbidden even though the absence of proof
of discriminatory intent protects them from constitutional
challenge.” Roemer, 501 U.S. at 383–84.
To succeed on a § 2 claim, a plaintiff must show (1) that
“the challenged standard, practice, or procedure must impose
a discriminatory burden on members of a protected class,
meaning that members of the protected class have less
opportunity than other members of the electorate to
participate in the political process and to elect representatives
of their choice” and (2) “that burden must in part be caused
by or linked to social and historical conditions that have or
currently produce discrimination against members of the
protected class.” League of Women Voters of N.C. v. North
Carolina, 769 F.3d 224, 240 (4th Cir. 2014) (internal
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quotations omitted); see also Veasey v. Abbott, 830 F.3d 216,
244 (5th Cir. 2016).
The district court made a number of legal errors in its
analysis of the § 2 claims, warranting reversal.
A
The district court erred in holding, as a matter of law, that
§ 2 requires proof of the disparate impact of a law by
“quantitative or statistical evidence comparing the proportion
of minority versus white voters who rely on others to collect
their early ballots.” As the State concedes, there is no case
law supporting this requirement; the district court relied only
on cases it thought “strongly suggested” it.
Although quantitative or statistical measures of
comparing minority and white voting patterns certainly may
provide important analytic evidence, the district court erred
in concluding that they were the exclusive means of proof.
Indeed, the district court’s conclusion is belied by the words
of the Voting Rights Act itself, which provides that a
violation of § 2 is “based on the totality of the
circumstances.” 52 U.S.C. § 10301(b) (emphasis added).
The statute requires evidence that members of the affected
minority class “have less opportunity than other members of
the electorate to participate in the political process and to
elect representatives of their choice.” Id. (emphasis added).
The statutory criterion is incompatible with the district
court’s restriction of proof to quantitative denial of actual
minority voting compared with white voting. The relevant
question is whether the challenged practice, viewed in the
totality of the circumstances, places a disproportionate
burden on the opportunities of minorities to vote. Veasy,
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830 F.3d at 244–45; League of Women Voters, 769 F.3d at
240. Even when analyzing the second part of the § 2 test,
which does require causality, statistical analyses are not the
exclusive method of showing a violation.5 Veasy, 830 F.3d
244. Indeed, the Supreme Court has eschewed that approach
in favor of consideration of various factors. Gingles,
478 U.S. at 44–45. Rather than narrowly interpreting the
Voting Rights Act, the Supreme Court has emphasized its
“broad remedial purpose of rid[ding] the country of racial
discrimination in voting” and has explained that it provided
“the broadest possible scope in combating racial
discrimination.” Roemer, 501 U.S. at 403. The district
court’s mechanical formulation is also at odds with the
“totality of the circumstances” approach we underscored in
Gonzales v. Arizona, 677 F.3d 383, 406 (9th Cir. 2012). The
district court’s restriction constitutes legal error.
Even if we leave aside the irreconcilable conflict between
the district court’s proposed rule and the requirements of the

5

The majority opines that “[w]hile § 2 itself does not require
quantitative evidence, past cases suggest that such evidence is typically
necessary to establish a disproportionate burden.” Maj. Op. at 28. The
majority also notes that plaintiffs’ briefs rely on vote dilution cases but not
vote denial cases in arguing that statistical evidence is not required to
establish a § 2 violation. Maj. Op. at 29 fn. 14. I perceive no reason why
the type of § 2 case on which plaintiffs rely is of consequence to their
argument about what § 2 itself requires. Likely plaintiffs could not rely
on a vote denial case for the stated proposition because of the practical
reality that in a vote denial case, quantitative evidence of the effect of a
rule on voting behavior is only available after an election has occurred, at
which point the remedial purpose of the Voting Rights Act is no longer
served. Plaintiffs in vote dilution cases, in contrast, can often gather and
analyze quantitative data before an election. See, e.g., Thornburg v.
Gingles, 478 U.S. 30 (1986).
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governing statute, the district’s approach is still fatally
flawed.
First, quantitative measurement of the effect of a rule on
the voting behavior of different demographic populations
must necessarily occur after the election. One cannot
statistically test the real world effect of a rule in the abstract;
it can only be measured by actual voting data. In other
words, imposition of the district court’s proposed rule would
mean that there could never be a successful pre-election
challenge of the burdens placed on minority voting
opportunity because no data will have been generated or
collected. The analysis could only occur after the harm had
been inflicted. That result cannot be squared with the broad
remedial purposes of the Voting Rights Act. The Fifth
Circuit, in rejecting an approach similar to the district court’s,
acknowledged this problem, observing that requiring such
proof would “present[] problems for pre-election challenges
. . . when no such data is yet available.” Veasey, 830 F.3d at
260.
Second, the relevant data is not available in Arizona. The
State concedes that it does not collect the necessary data, and
asserts that it should not bear that burden in the absence of a
law that requires it to do so. The State suggests that plaintiffs
should use data from those organizations who collect ballots.
Of course, that action would now be a felony. But leaving
that aside, there would be no practical way for the plaintiffs
to collect comparative data by that method because it is
highly unlikely they could force competing organizational
groups to collect and supply the data. And such a method
would not likely yield true comparative results. At best, it
would show that white voters and minority voters both have
used ballot collection as a means for casting their ballots. No
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one disputes that, nor does anyone seriously dispute the fact
that minority citizens are especially dependent on ballot
collection has a means of voting. Further, even if past data
were available, it still would not answer the district court’s
query because the data gathered would be pre-rule, and
therefore not relevant as a means of assessing the rule’s
impact.
Third, the district court acknowledged the difficulty of
obtaining the data because “election and other public records
often do not include racial or ethnic data,” and noted that
“[t]here is no getting around this problem.” Nonetheless, the
court held that the statute still required a threshold statistical
showing, even though collecting such evidence was likely
impossible. That was not the intent of the Voting Rights Act,
and it is just such a circumstance that requires assessment of
the “totality of the circumstances.”
Fourth, in its examination of the plaintiffs’ evidence, the
district court erred in its comparative analysis. It faulted the
plaintiffs for not showing comparative data from other rural
white-centric areas. But that is not the examination required
by the Voting Rights Act. Section 2 examines whether
“members of the protected class have less opportunity than
other members of the electorate to participate in the political
process and to elect representatives of their choice.” Veasey,
830 F.3d at 305; League of Women Voters of N.C., 769 F.3d
at 240 (emphasis added). It does not test opportunity against
“other members of the electorate” who are “similarly
situated.” Thus, contrary to the district court’s analysis, the
comparison is not with similarly situated white groups, but
rather with the voting population as a whole. If the district
court’s assumption were correct, then literacy and poll tax
statutes would be constitutional because they placed the
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burdens on illiterate and poor whites and blacks equally.
Instead, the Voting Rights Act focuses on the burdens
disproportionately place on minorities in comparison with the
general voting population. Native American voters living on
reservations have different burdens as to transportation and
mail access than urban white voters. A state may not evade
the requirements of § 2 by arguing that it equally applies to a
subset of white voters constituting a minuscule percentage of
the white vote, when the overall effect is the suppression
minority voting.
And even if we were to take the district court’s analysis
at face value, it fails in consideration of the evidence in this
case. The district court’s conclusion is at odds with the
evidence showing the law disproportionately burdens
minorities. I have previously described the situation faced by
the Tohono O’odham Nation, situated on 2.8 million acres,
with limited access to a post office and no home mail
delivery. Everyone concedes that there is no white
population analogue. There are no white reservations in
Arizona. There is no comparably sized rural area that
encompasses a white-majority population. The record
evidence was plain and uncontroverted: H.B. 2023 places a
disproportionate burden on the voting opportunities of
members of the Tohono O’odham tribe in comparison with
the population of white voters.
The evidence provided by the plaintiffs showed a similar
pattern in urban areas. Minority voters encountered
significant burdens in exercising their right to vote. The
reduced number of polling places meant that voters had to
wait hours in line to cast ballots. Low income voters had
difficulty getting to the polls because of their dependence on
public transportation. Voters who were not fluent in English
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had difficulty determining where to vote. Statistical evidence
is not needed to see that without ballot collecting, these voters
will have less opportunity than other members of the
electorate to participate in the political process.
In sum, the district court committed legal error by
requiring the plaintiffs to show proof of the disparate impact
of the law by “quantitative or statistical evidence comparing
the proportion of minority versus white voters who rely on
others to collect their early ballots.” That formulation is at
odds with the governing statute, which requires analysis by
“totality of the circumstances” of whether members of the
affected minority class “have less opportunity than other
members of the electorate to participate in the political
process and to elect representatives of their choice.”
52 U.S.C. § 10301(b).
B
The district court also erred as a matter of law in its
assessment of the plaintiffs’ burden of proof. “[T]he burden
of proof at the preliminary injunction phase tracks the burden
of proof at trial . . . .” Thalheimer v. City of San Diego,
645 F.3d 1109, 1116 (9th Cir. 2011). In a voting rights case,
the plaintiff bears the burden of proof at trial and must show
a violation by a preponderance of the evidence. Bartlett v.
Strickland, 556 U.S. 1, 19–20 (2009). Thus, the parties
seeking a preliminary injunction in this case must show they
are likely to prevail on the merits; if the plaintiffs satisfy that
burden, then the opposing parties bear the burden of
rejoinder. Thalheimer, 645 F.3d at 1116.
Here, the district court rejected plaintiffs’ tendered
evidence because it was not “compelling.” At the preliminary
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injunction stage, the plaintiff is not required to present
“compelling” evidence, but only to establish a likelihood of
success by a preponderance of the evidence. The district
court also rejected the tendered evidence as “anecdotal,” but
the Supreme Court has considered and credited just such
evidence. At the preliminary injunction stage, plaintiffs were
obligated to show a likelihood of success in showing that
“members of the protected class have less opportunity than
other members of the electorate to participate in the political
process and to elect representatives of their choice.”
Much of the evidence tendered by the plaintiffs as to this
burden was not controverted. As I have noted, no one
contested the fact that the rural communities of Somerton and
San Luis, which are comprised of 95.9% and 98.7% Hispanic
voters, respectively, were without home mail delivery and
reliable transportation. No one contested the fact that the
members of the Tohono O’odham Indian Nation do not have
home mail delivery. No one disputed that members of the
Cocopah Indian Nation do not have home mail delivery. The
plaintiffs submitted voluminous affidavits showing the
burden that the restriction on ballot collection would impose
on minorities. The State did not contest the affidavits, but
simply dismissed the evidence as “anecdotal.” Thus, much of
the evidence tendered by the plaintiffs as to the
disproportionate burden on minority voters was either
completely undisputed or uncontested.
However, once the plaintiffs had established the burden
on minority voters, the district court did not place the burden
of rejoinder on the State. Rather, it categorically rejected
evidence based on personal knowledge as “anecdotal,” and
held that the plaintiffs were required to show that rural white
voters were not similarly burdened. In other words, once the
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plaintiffs had established the burden on minority voters, the
district court imposed a higher standard of proof, rather than
shifting the burden of rejoinder to the State. The record
provides no information as to rural white voters. The district
court viewed that as fatal to the plaintiffs’ claims. In fact, it
meant that the plaintiffs had satisfied their threshold
requirements, and the State had failed to rejoin. The district
court erred in holding the plaintiffs to a higher evidentiary
burden.
C
The district court did not reach the second prong of the
§ 2 analysis, namely, whether the burden was in part caused
by or linked to social and historical conditions that have or
currently produce discrimination against members of the
protected class. Nevertheless, the plaintiffs established a
likelihood of success on the second prong.
As to the second part of the analysis, the Supreme Court
has identified several factors to be taken into consideration,
consistent with the legislative history of the Voting Rights
Act, namely:
(1) the extent of any history of official
discrimination in the state or political
subdivision that touched the right of the
members of the minority group to register, to
vote, or otherwise to participate in the
democratic process;
(2) the extent to which voting in the elections
of the state or political subdivision is racially
polarized;
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(3) the extent to which the state or political
subdivision has used unusually large election
districts, majority vote requirements, antisingle shot provisions, or other voting
practices or procedures that may enhance the
opportunity for discrimination against the
minority group;
(4) if there is a candidate slating process,
whether the members of the minority group
have been denied access to that process;
(5) the extent to which members of the
minority group in the state or political
subdivision bear the effects of discrimination
in such areas as education, employment and
health, which hinder their ability to participate
effectively in the political process;
(6) whether political campaigns have been
characterized by overt or subtle racial appeals;
and
(7) the extent to which members of the
minority group have been elected to public
office in the jurisdiction.

Gingles, 478 U.S. at 37. In addition, the Court added that in
some cases, there was probative value in inquiring “whether
there is a significant lack of responsiveness on the part of
elected officials to the particularized needs of the members of
the minority group” and “whether the policy underlying the
state or political subdivision’s use of such voting
qualification, prerequisite to voting, or standard, practice or
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procedure is tenuous.” Id. (citing S. Rep., at 28–29,
U.S.Code Cong. & Admin. News 1982, pp. 206–207).
As to the first factor, the extent of any history of official
discrimination in the state or political subdivision that
touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic
process, Arizona has had a long history of imposing burdens
on minority voters. In 1912, shortly after gaining statehood,
Arizona imposed a literacy test for voting. In Cochise and
Pima Counties, the denial of the right to vote meant that
nearly half the precincts lacked enough voters to justify
holding primary elections in 1912. From 1912 to the early
1960s, election registrars applied the literacy test to reduce
the ability of African Americans, Native Americans, and
Hispanics to register to vote. In an action filed against
Arizona to enforce the Voting Rights Act, the United States
Justice Department estimated that 73,000 people could not
vote because of the existence of the literacy test.
The passage of the Voting Rights Act in 1965 caused the
suspension of the literacy test in Arizona, but the statute
remained in effect until it was repealed in 1972, after
Congress banned its use in 1970 through an amendment to the
Voting Rights Act. Arizona subsequently unsuccessfully
challenged the Congressional ban on literacy tests. Oregon
v. Mitchell, 400 U.S. 112, 118 (1970). In Mitchell, the Court
noted that, in Arizona, only two counties out of eight with
Hispanic populations in excess of 15% showed voter
registration equal to the state-wide average. Id. at 132. In the
1960s, there were a number of initiatives to discourage
minority voting in Arizona, such as “Operation Eagle Eye.”
Under Operation Eagle Eye, minority voters were challenged
at the pools on a variety of pretexts, with the goal of
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preventing minority voting or slowing down the process to
create long lines at the polls and discourage voting.
Native Americans in Arizona especially suffered from
voting restrictions. Although Native Americans were U.S.
citizens, the Arizona Supreme Court held in 1928 that they
could not vote because they were under federal guardianship.
Porter v. Hall, 271 P. 411, 419 (Ariz. 1928). Even after that
ban was overruled in 1948 in Harrison v. Laveen, 196 P.2d
456 (Ariz. 1948), Native Americans faced significant
obstacles to voting. See generally, Patty Ferguson-Bohnee,
The History of Indian Voting Rights in Arizona: Overcoming
Decades of Voter Suppression, 47 Ariz. St. L. J. 1099, 1112
(2015).
Because of its long history of imposing burdens on
minority voting, Arizona became one of nine states subject to
the pre-clearance requirements of the Voting Rights Act after
it was amended in 1975 to protect language minorities.
40 Fed. Reg. 43746. Under the pre-clearance provision,
Arizona was required to obtain the approval of the United
States Department of Justice before implementing any law
affecting the voting rights and representations of minorities.
Since 1982, the Department of Justice has vetoed four
statewide redistricting plans proposed by Arizona that
appeared to discriminate against minorities. When Arizona
was subject to the pre-clearance requirements of § 5, a bill
precluding or criminalizing ballot collection passed the
Arizona legislature, but was ultimately repealed due to
concerns about Justice Department approval. In 2013, the
Arizona legislature passed a measure banning partisan ballot
collection, the violation of which was a misdemeanor. It was
repealed after its repeal was placed on the ballot by
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referendum. The plaintiffs established a likelihood of success
as to the first factor.
As to the second factor, the extent to which voting in the
elections of the state or political subdivision is racially
polarized, Arizona has had a history of racially polarized
voting. The plaintiffs provided expert testimony detailing the
history of polarized voting. Statistical analysis showed the
sharp polarization between white and non-white voters.
For the reasons described in the discussion of factor one,
the plaintiffs demonstrated a likelihood of success as to factor
three, namely, the extent to which the state or political
subdivision has used unusually large election districts,
majority vote requirements, anti-single shot provisions, or
other voting practices or procedures that may enhance the
opportunity for discrimination against the minority group.
Because the voting access issues affect the right to vote
for a candidate, the fourth factor concerning the candidate
slating process is not relevant.
The fifth factor, the extent to which members of the
minority group in the state or political subdivision bear the
effects of discrimination in such areas as education,
employment and health, which hinder their ability to
participate effectively in the political process, falls decisively
in favor of the plaintiffs. The plaintiffs tendered significant
evidence showing that Arizona minorities suffered in
education and employment opportunities, with disparate
poverty rates, depressed wages, higher levels of
unemployment, lower educational attainment, less access to
transportation, residential transiency, and poorer health.
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The plaintiffs also provided substantial evidence as to the
sixth factor, namely, whether political campaigns have been
characterized by overt or subtle racial appeals.
Finally, the plaintiffs provided evidence supporting the
seventh Gingles factor, namely, the extent to which members
of the minority group have been elected to public office in the
jurisdiction. As of January 2016, Hispanics constituted over
30% of the population, but held only 19% of the seats in the
Arizona legislature. African-Americans made up 4.7% of the
population, but held 1% of the legislative seats. Native
Americans fared slightly better, constituting 5.3% of the
population and holding 4.4% of the legislative seats.
But the Gingles factors are not the end of the story. We
are obligated to look to the “totality of the circumstances.”
52 U.S.C. § 10301(b). In this election, in-person voting
opportunities are significantly hindered by lack of polling
places and significant changes in polling places, all of which
have caused extraordinarily long lines for voting in person, up
to six hours in some locations. This hindrance to in-person
voting falls most heavily on minorities. So, the cited
“opportunities” for alternate voting are illusory. H. B. 2023
has now imposed additional significant burdens on minorities
as to their ability to cast their ballots early through the
popular means of ballot collection. The totality of the
circumstances of this election, coupled with the historic
discrimination in Arizona’s electoral politics are sufficient to
satisfy the second § 2 requirement. In sum, the plaintiffs
established a likelihood of success in proving the Gingles
factors at stage two of the § 2 analysis.

(88 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-2, Page 79 of 79
FELDMAN V. ARIZ. SEC’Y OF STATE’S OFFICE

79

D
The plaintiffs established a likelihood of success on the
§ 2 Voting Rights Act claim. They established that the
criminalization of ballot collection meant that minority voters
had less opportunity than other members of the electorate to
elect representatives of their choice, and that the burden in
part was caused by or linked to social and historical
conditions that have or currently produce discrimination
against minorities.
IV
The district court should have granted the motion for a
preliminary injunction. The district court made a number of
legal errors. The plaintiffs established that the anti-ballotcollection law significantly burdens the voting rights of
minorities, particularly Hispanic and Native American voters.
The State’s justification of preventing voter fraud was not,
and is not, supportable. One of the most popular and
effective methods of minority voting is now a crime. H. B.
2023 violates the Constitution and the Voting Rights Act.
There are many burdens and challenges faced in Arizona
by Native Americans, Hispanics, African-Americans, the
poor, and the infirm who do not have caregivers or family.
With H.B. 2023, Arizona has added another:
disenfranchisement.
I respectfully dissent.
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O’SCANNLAIN, Circuit Judge, with whom CLIFTON, BYBEE, and
CALLAHAN, Circuit Judges, join, and with whom N.R. SMITH, Circuit Judge,
joins as to Parts I, II, and III, dissenting from the order enjoining the State of
Arizona:
The court misinterprets (and ultimately sidesteps) Purcell v. Gonzalez, 549
U.S. 1 (2006), to interfere with a duly established election procedure while voting
is currently taking place, contrary to the Supreme Court’s command not to do so. I
thus respectfully dissent from this order enjoining the state of Arizona from
continuing to follow its own laws during an ongoing election. And let there be no
mistake: despite the majority’s pretenses to the contrary, the order granting the
injunction is a ruling on the merits, and one based on an unnecessarily hasty review
and an unsubstantiated statutory and constitutional analysis.1
1

The order alternately discusses whether to grant an “injunction” pending
appeal, Order at 2, and a “stay” pending appeal, id. at 2, 8. Stays and injunctions
are two different things: a stay postpones the judgment or order of a court; an
injunction, of course, commands or prohibits action by a third party. See, e.g., Fed.
R. App. P. 8 (Stay or Injunction Pending Appeal); “Injunction,” Black's Law
Dictionary (10th ed. 2014); “Stay,” Black’s Law Dictionary (10th ed. 2014).
Because before today no court has ordered Arizona not to enforce H.B. 2023, the
majority presumably means that today it issues an injunction against the State from
(continued...)
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I
Some background: On September 23, 2016, the district court denied
plaintiffs’ motion for a preliminary injunction blocking Arizona from
implementing certain provisions in Arizona House Bill 2023 (H.B. 2023). These
provisions limit the collection of voters’ early ballots to family members,
household members, certain government officials, and caregivers. Plaintiffs
appealed. A Ninth Circuit motions panel unanimously denied plaintiffs’ emergency
motion for an injunction pending appeal on October 11. That same panel sua
sponte amended its October 11 ruling to expedite the appeal on October 14. A
merits panel received briefing, heard oral argument, and issued an opinion on
October 28, affirming the district court and denying the request for a preliminary
injunction by a two-to-one majority. The case was called en banc the same day the
opinion was issued. Eschewing our normal en banc schedule, memo exchange was
compressed into five days, as opposed to our customary thirty-five. Now, just two
days after the en banc call succeeded, and just four days before Election Day, the
majority overturns the district court, a motions panel, and a separate merits panel to
reach its desired result.

1

(...continued)
enforcing a particular statute.
2
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II
The Supreme Court counseled against just this type of last-minute
interference in Purcell. That case also involved our court’s issuing a last-minute
injunction against the enforcement of a contested Arizona election law. 549 U.S. at
2–4. The Supreme Court, on October 20, 2006, vacated that injunction, which had
been implemented by a Ninth Circuit motions panel on October 5—more than four
weeks before the election. Id. at 2–3. In doing so, the Court stressed the
“imminence of the election” and the need to give the case adequate time to resolve
factual disputes. Id. at 5–6. Despite Purcell’s direct impact on this case, the
majority confines that decision much too narrowly, and in its strained attempt to
distinguish Purcell, disregards how this eleventh-hour injunction will impact the
current election and many elections to come.
At first, it seemed that we might respect Supreme Court precedent this time
around, when first the motions panel, and later the three-judge merits panel, wisely
determined that no injunction should issue at this stage. Yet, after a third bite at the
apple, here we are again—voiding Arizona election law, this time while voting is

3

(92 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-3, Page 4 of 18

already underway2 and only four days before Election Day. In doing so we depart
from our own precedent, see, e.g., Lair v. Bullock, 697 F.3d 1200, 1214 (9th Cir.
2012) (staying a district court’s injunction “given the imminent nature of the
election”), and myriad decisions of our sister circuits, see, e.g., Crookston v.
Johnson, No. 16-2490, 2016 WL 6311623, at *2 (6th Cir. Oct. 28, 2016) (“Call it
what you will — laches, the Purcell principle, or common sense — the idea is that
courts will not disrupt imminent elections absent a powerful reason . . . .”); Veasey
v. Perry, 769 F.3d 890, 895 (5th Cir. 2014) (staying an injunction “in light of the
importance of maintaining the status quo on the eve of an election”); ColonMarrero v. Conty-Perez, 703 F.3d 134, 139 n.9 (1st Cir. 2012) (noting that “even
where plaintiff has demonstrated a likelihood of success, issuing an injunction on
the eve of an election is an extraordinary remedy with risks of its own”). We also
disregard not only Purcell, but other Supreme Court authority disfavoring lastminute changes to election rules. See, e.g., North Carolina v. League of Women
Voters of N.C., 135 S. Ct. 6 (2014) (granting stay to prevent interference with
election procedures roughly one month before election).3 In all these cases, “the

2

Early voting in Arizona began more than three weeks ago, on October 12.

3

Likewise, the Court stayed a permanent injunction imposed by a district
court and affirmed by the Sixth Circuit on September 24, 2014, which would have
(continued...)
4
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common thread [was] clearly that the decision of the Court of Appeals would
change the rules of the election too soon before the election date.” Veasey, 769
F.3d at 895.
The majority recognizes the need to address Purcell and its progeny. But the
majority’s strained attempt to distinguish those cases is unconvincing—its
reasoning either misrepresents Purcell or is irrelevant to the issues at hand. And it
misses the main point of Purcell: the closer to an election we get, the more
unwarranted is court intrusion into the status quo of election law.
A
First, the majority makes the incomprehensible argument that its injunction
“does not affect the state’s election processes or machinery.” Order at 3. The
majority cites no law, fact, or source of any kind in support of this argument, and it
is dubious on its face. Of course, H.B. 2023 directly regulates the state’s election
processes or machinery: it governs the collection of ballots, which obviously is
3

(...continued)
required Ohio to add early in-person voting hours. See Husted v. Ohio State
Conference of N.A.A.C.P., 135 S. Ct. 42 (2014), rev’g sub nom. Ohio State
Conference of N.A.A.C.P. v. Husted, 768 F.3d 524 (6th Cir. 2014). And, in Frank
v. Walker, the Court vacated the Seventh Circuit’s September 26, 2014 stay of a
preliminary injunction enjoining application of Wisconsin’s voter ID law, which
had been put in place by the district court in April 2014. See 135 S. Ct. 7 (2014),
rev’g in part, Frank v. Walker, 769 F.3d 494 (7th Cir. 2014), rev’g, 768 F.3d 744
(E.D. Wis.).
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integral to how an election is conducted. But under the majority’s Orwellian logic,
regulations affecting get-out-the-vote operations are somehow not regulations of
the “electoral process.” (What are they, then, one might ask? The majority does not
tell.) Apparently, the majority believes that only measures that affect the validity of
a vote itself (or a voter herself) affect such process. Other courts, in ruling on
similar regulations, have rejected the majority’s view, and widely held that
regulations of many aspects of an election beyond the validity of a vote affect the
election process. See, e.g., Lair, 697 F.3d at 1214 (staying injunction of certain
campaign finance laws); see also Harris v. Graddick, 593 F. Supp. 128, 135 (M.D.
Ala. 1984) (observing that even the racial composition of polling officials could
affect the election process).
Tellingly, the majority barely addresses whether enjoining H.B. 2023 will
create confusion and disruption in the final days of the election—a key factor in the
Purcell decision. 549 U.S. at 4–5 (“Court orders affecting elections, especially
conflicting orders, can themselves result in voter confusion and consequent
incentive to remain away from the polls.”). And, based on this record, how could
it? Factual development in the record is sparse. The majority says its injunction
will be less disruptive than the Purcell injunction, but offers not a shred of
empirical proof for this proposition. Order at 3–5. At this point, it appears that no
6
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one knows just how much confusion this court risks by issuing this injunction,
after weeks of procedures suggested it would not.4 What we do know is that the
State has approximately four days to figure out and to implement whatever
response is necessary to accommodate our latest view of the case. If requiring such
action is inappropriate four weeks prior to Election Day, see Purcell, 549 U.S. at
3–4, it surely is in the waning days of voting. The Supreme Court could not have
been clearer: “[a]s an election draws closer, that risk [of disruption] will increase.”
Id. at 5.
B
The majority’s second argument—that this case is different because it
involves a law that imposes criminal penalties—manages to be both irrelevant and
incorrect. It is irrelevant because Purcell never says, or even indicates, that whether
a law imposes criminal penalties affects whether the status quo should be upset
right before an election. It is incorrect because our own circuit applied Purcell in a
case involving a law that affected the electoral process and imposed criminal
4

This lack of factual support is a recurring theme, and another reason this
court should wait until after the election to act. See Purcell, 549 U.S. at 6 (Stevens,
J., concurring) (“Allowing the election to proceed without enjoining the statutory
provisions at issue will provide the courts with a better record on which to judge
their constitutionality.”). This court should “take[] action[s] that will enhance the
likelihood that [important factual issues] will be resolved correctly on the basis of
historical facts rather than speculation.” Id.
7
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penalties. See Lair, 697 F.3d at 1214 (staying an injunction that applied to
Montana campaign finance law enforced by criminal penalties).
C
Third, the majority misreads Purcell by inventing a supposed Purcell Court
concern that the federal judiciary was “disrupt[ing] long standing state procedures”
and then equating it with the majority’s desire to preserve the pre-H.B. 2023 status
quo. Order at 5. Nowhere in Purcell does the Court mention “long standing state
procedures.” Proposition 200, the voter identification law at issue in Purcell, had
been approved by Arizona voters in 2004 and was not precleared until May of
2005. 549 U.S. at 2. The 2006 election was the first federal election at which it
would go into effect. The voter identification law was relatively new, but, “[g]iven
the imminence of the election,” the Court overturned our injunction which would
have returned Arizona to a pre-Proposition 200 world, the majority's so-called
“status quo.” Id. at 5. Obviously, Purcell was actually concerned with changes to
the status quo that had occurred within weeks of an election.
And that status quo can be a law or an injunction that has been in place for
just a few months. See Frank, 135 S. Ct. at 7. In Frank, the Supreme Court vacated
the Seventh Circuit's September 26, 2014 stay of a preliminary injunction
enjoining application of Wisconsin's voter ID law, which had been put in place by
8
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the district court in April 2014. By the time the Seventh Circuit issued its decision,
the injunction had become the new “status quo,” even the dissent had to concede
the “colorable basis for the Court's decision.” Id. at 7 (Alito, J., dissenting). The
dissent noted that given the “proximity of the election,” it was “particularly
troubling that absentee ballots [relying on the injunction] ha[d] been sent out
without any notation that proof of photo identification must be submitted.” Id.
D
Fourth, the argument that “unlike the circumstances in Purcell and other
cases, plaintiffs did not delay in bringing this action” continues the majority’s
pattern of inventing facts. Order at 5. Nowhere in Purcell does the Supreme Court
discuss the timing of the plaintiffs’ filing. Nowhere does it say that the plaintiffs
affected their chances of success by delaying their filing. Nowhere does it use this
factor in its analysis. Indeed, as recounted above, the Supreme Court is far more
focused on the date of court orders that upset the status quo in relation to the date
of the election. See, e.g., League of Women Voters, 135 S. Ct. at 6 (staying an
injunction ordered by the Fourth Circuit a month before the election despite the
fact that plaintiffs challenged the statute at issue a year prior to the election).

9
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E
Finally, perhaps betraying its real motivation, the majority bafflingly
suggests that our last-minute intervention is required now that the Supreme Court
struck down the federal preclearance mechanism in Shelby County v. Holder, 132
S. Ct. 2612, 2631 (2013). But, whatever the majority might think of that opinion,
Shelby County has absolutely no relevance to the Court’s decision in Purcell.
The majority is correct about one basic point: in discussing the procedural
history in Purcell, the Supreme Court mentioned that the regulation at issue had
been precleared. 549 U.S. at 2. But the Court did not suggest that preclearance was
in any way relevant to its decision. Despite the majority’s oblique citation to
Purcell, one will not find any support in that decision for its statement that
preclearance meant the law in Purcell was presumptively valid—or that any such
presumption mattered at all to the question before the Court. Quite to the contrary,
the Supreme Court explicitly cautioned that it was not addressing the merits of the
claim in Purcell. Id. at 5 (“We underscore that we express no opinion here on the
correct disposition, after full briefing and argument, of the appeals [from the
district court] . . . .”).
Even if the majority believes that courts should engage in a heightened
review of voting laws after Shelby County—and I stress the Supreme Court has
10
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given us absolutely no reason to believe we should—that does not support the
notion that such review matters at this stage of litigation. Purcell is plainly about
the impact a court order will have on an upcoming (or in our case, ongoing)
election, not the merits of the constitutional claim underlying that order. Id. Preclearance, Shelby County, and the merits of the challenge to H.B. 2023 are beside
the point. Four days before an election is not an appropriate time for a federal court
to tell a State how it must reconfigure its election process.
III
Unfortunately, though I believe the merits should not have been reached
until a more thorough review of the case could have been conducted—and ideally
more evidence could have been collected, including quantitative data—the
majority’s decision to consider and then to grant an injunction pending appeal
forces the issue. In doing so, and given the current record, the majority, by
adopting Chief Judge Thomas’s dissent, makes various errors in both its
constitutional and federal statutory analysis that further undermine its argument
that an injunction is necessary. Order at 2 (adopting the reasoning of Feldman v.
Arizona Sec’y of State, No. 16-16698, 2016 WL 6427146, at *21–31 (9th Cir. Oct.
28, 2016) (Thomas, C.J., dissenting)). This situation means we are forced to reach
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the merits as well. See Order at 2 (citing Lopez v. Heckler, 713 F.2d 1432, 1435
(9th Cir. 1983)).
Unlike the majority, we are persuaded by the analysis of the vacated threejudge panel majority opinion and the district court opinion. Feldman, 2016 WL
6427146, at *1–21; Feldman v. Arizona Sec’y of State, No. CV-16-01065-PHXDLR, 2016 WL 5341180 (D.C. Ariz. Sept. 23, 2016) [hereinafter Feldman (D.C.)].
A few key points, some contained in those opinions, are worth highlighting. One
error in the majority’s reasoning stands out the most—its failure even to pretend to
give any deference to the district court’s denial of exactly the same request. See
Purcell, 549 U.S. at 5 (concluding that the failure of “the Court of Appeals to give
deference to the discretion of the District Court . . . was error”).
A
The majority’s Fourteenth Amendment analysis falsely claims the district
court improperly conducted a “rational basis” review. Feldman, 2016 WL
6427146, at *21 (Thomas, C.J., dissenting). Yet, the district court never used the
phrase “rational basis,” instead it explicitly stated that Arizona “must show [] that

12
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it[s law] serves important regulatory interests,” after it conducted the burden
analysis.5 Feldman (D.C.), 2016 WL 5341180, at *11.
The majority argues that H.B. 2023 imposes a “substantial burden” on
voting, but this cannot be reconciled with the fact six Justices in Crawford v.
Marion Cnty. Election Bd., 553 U.S. 181 (2008), found that Indiana’s voting ID
law imposed either a “a limited burden,” id. at 202 (Stevens., J., writing for three
justices), or a “minimal” one, id. at 204 (Scalia, J., writing for three justices). The
majority does not even try to argue that H.B. 2023 imposes more of a burden on
voters than the Indiana law, instead it just does not cite Crawford.
The majority argues that the “state’s justification for the law was weak.”
Feldman, 2016 WL 6427146, at *24 (Thomas, C.J., dissenting). This cannot be
reconciled with Crawford’s language that “[t]here is no question” that a state’s
interest in preventing voter fraud is an important interest. 553 U.S. at 194–197
(holding this even though there was no evidence in the record that the particular
type of voting fraud the law was trying to prevent has occurred). Arizona’s interest
in protecting public confidence in elections is also an established important

5

Rational basis review only requires the legislature to have some rational
reason for the law, even if it is not important and even if the judge, rather than the
legislature, proffers that reason. E.g., Williamson v. Lee Optical of Okla. Inc., 348
U.S. 483, 487–88 (1955).
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interest. Id. at 197. Once again the majority “solves” this problem by pretending
that Crawford does not exist.
B
The majority’s Voting Rights Act of 1965 (VRA) Section 2 analysis is
equally shoddy. 52 U.S.C. § 10301. It concedes that no statistical or quantitative
evidence exists in the record. Feldman, 2016 WL 6427146, at *27 (Thomas, C.J.,
dissenting). It concedes that “the Voting Rights Act focuses on the burdens
disproportionately place [sic] on minorities in comparison with the general voting
population.” Id. at 27 (emphasis added). It concedes that “[t]he relevant question is
whether the challenged practice . . . places a disproportionate burden on the
opportunities of minorities to vote.” Id. at 26. It concedes the burden lies with the
plaintiffs and that “the parties seeking a preliminary injunction in this case must
show they are likely to prevail on the merits.” Id. at 28.
Yet, it then argues that the district court erred by asking plaintiffs to show
the burden on minority voters was greater than that of white voters. Id. at 28–29.
But the plaintiffs had the burden of showing disparate treatment. Instead of
acknowledging that the current record’s lack of facts showing a disparate impact is
fatal to this claim, the majority invents a burden-shifting requirement. Id. at 21–22.
It argues that “once the plaintiffs had established the burden on minority voters”
14
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the district court erred by not “shifting the burden of rejoinder to the State.” Id. at
29. This burden-shifting requirement—which would require the state to prove a
negative (no disparity if minorities are burdened)—has no support in the law.
IV
Finally, the unusual procedural history leading up to this decision and the
contrived time pressure we placed ourselves under in rendering this decision
underscores exactly why courts refrain from intervening in elections at the last
minute unless they absolutely have to.6
After presumably fuller consideration than our own, a district court judge, a
three-judge motions panel, and a two-judge majority of a separate merits panel all
rejected Feldman’s attempt to have enforcement of H.B. 2023 enjoined for the
current election. Yet, with only three days of review (and no oral argument), a
majority of our hastily constructed en banc panel has reversed course, requiring
Arizona to change its voting procedures the weekend before Election Day. The
record presented in this appeal exceeds 3000 pages; the parties’ briefs (which now
total five, after additional en banc briefing) present complex and well-reasoned
arguments; and the alleged constitutional violations are serious. But our en banc
6

Sometimes we are forced to act under time pressure, such as death penalty
habeas review, but while the final orders may issue hours before execution, these
cases are usually the cumulation of years of carefully considered litigation.
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panel has found it appropriate (indeed imperative) to resolve the matter in less time
than we might usually take to decide a motion to reschedule oral argument.
Despite the majority’s pretenses to having “given careful and thorough
consideration” to the issues presented in this case, Order at 7, one wonders how
much the obvious dangers inherent in our rushed and ad hoc process have infected
the decision in this case. Cf. Purcell, 127 S. Ct. at 6 (Stevens, J., concurring)
(“Given the importance of the constitutional issues, the Court wisely takes action
that will enhance the likelihood that they will be resolved correctly on the basis of
historical facts rather than speculation.”).
The circumstances of this case do not inspire confidence in the majority’s
order. First, the majority does not appear even to have resolved what to label the
relief it has determined must be handed down in this case.7 More concerning, and
as discussed above, the order fails seriously to grapple with controlling Supreme
Court precedent pertaining both to appropriateness of our action at this stage of
litigation and to the underlying merits of the issues in this case. The order also
wholly fails to explain why it is now necessary to overrule a unanimous order from
October 11—which was approved by one of the judges who now joins the
majority—denying an identical emergency motion in this same case. We are left
7

Supra note 1.
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only to wonder why that decision, acceptable four weeks ago, is now the cause for
immediate correction.
Worse still is the precedent this hastily crafted decision will create. The
majority purports to delay ruling on the merits of the challenge to H.B.
2023—presumably so that this case can be carefully considered. Order at 8. But it
“essentially” adopts the reasoning of a twenty-nine page dissent from the original
three-judge panel opinion, Order at 2, which concludes that it is clear “this law
violates the Constitution and the Voting Rights Act.” Feldman, 2016 WL 6427146,
at *21 (Thomas, C.J., dissenting). If our court agrees with the essence of that
dissent, what is left to decide after oral argument? The majority’s framing of this
issue as just a “stay,” Order at 8, only obfuscates the fact that our en banc panel has
blocked Arizona’s voting law, declared it presumptively unconstitutional, and
overturned the status quo the weekend before voting ends, all without first taking
the time needed to gain a thorough mastery of the record, to hear oral argument
from the parties, or to write a considered opinion.
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As the majority is quick to remind us, the issues in this case are important.8
Those issues deserved more than seventy-two hours of consideration. This court’s
hasty rush to decide those issues on the basis of ad hoc procedure is regrettable. I
fear our action in this case will set a precedent that will harm not only the current
election in Arizona, but presumably many more down the line, whenever a State
enacts a voting regulation that more than half of the active judges on the Ninth
Circuit simply deem unwise.
I respectfully dissent.

8

Indeed, the majority strongly implies the issues are so important that they
need to be decided right away. But every voting rights case pits similar arguments
about the fundamental right to vote against arguments about a State’s need and
right to regulate its elections. See, e.g., Crawford, 553 U.S. at 191.
To accept the majority’s argument that the importance of this case compels
action leaves one wondering what change in election law would not qualify as
important. Cf. Clingman v. Beaver, 544 U.S. 581, 593 (2005) (“To deem ordinary
and widespread burdens [on voting] like these severe would subject virtually every
electoral regulation to strict scrutiny, hamper the ability of States to run efficient
and equitable elections, and compel federal courts to rewrite state electoral
codes.”). This “importance” exception would whittle Purcell down to nothing. As
Justice Stevens explained in Purcell, it is precisely because these issues are
important that we should not rush to decide them. See, 549 U.S. at 6 (Stevens, J.,
concurring).
18
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Bybee, Circuit Judge, with whom Circuit Judges O’Scannlain, Clifton, Callahan,
and N.R. Smith join, dissenting:
I join in full Judge O’Scannlain’s dissent. I write separately to emphasize
two brief points: First, Arizona’s restrictions on who may collect an early
ballot—a question very different from who may vote by early ballot—follows
closely the recommendation of the bipartisan Commission on Federal Election
Reform. Second, the Arizona early ballot law at issue here is a common provision,
and similar restrictions on the collection of early or absentee ballots may be found
on the books of some twenty-one states. Those provisions have been in effect for
decades, and they have been enforced. Unless the Voting Rights Act means that
identical provisions are permissible in some states and impermissible in other
states, our decision would invalidate many of those provisions, including
provisions in other states of the Ninth Circuit.
I
There is no constitutional or federal statutory right to vote by absentee
ballot. See McDonald v. Bd. of Election Comm’rs of Chic., 394 U.S. 802, 807–08
(1969) (“It is thus not the right to vote that is at stake here but a claimed right to
receive absentee ballots. . . . [T]he absentee statutes, which are designed to make
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voting more available to some groups who cannot easily get to the polls, do not
themselves deny . . . the exercise of the franchise . . . .”); see also Crawford v.
Marion Cty. Election Bd., 553 U.S. 181, 209 (2008) (Scalia, J., concurring in the
judgment) (“That the State accommodates some voters by permitting (not
requiring) the casting of absentee or provisional ballots, is an indulgence—not a
constitutional imperative that falls short of what is required.”); Grifffin v. Roupas,
385 F.3d 1128, 1130 (7th Cir. 2004) (rejecting the claim that there is “a blanket
right of registered voters to vote by absentee ballot;” “it is obvious that a federal
court is not going to decree weekend voting, multi-day voting, all-mail voting or
Internet voting”).
Arizona’s restrictions on the collection and handling of absentee ballots are
neutral provisions designed to ensure the integrity of the voting process. Although
the majority claims that there is no evidence of “voter fraud caused by ballot
collection,” Maj. Op. at 2, (adopting Feldman v. Ariz. Sec’y of State, --- F.3d ---,
2016 WL 6427146 *24 (9th Cir. 2016) (Thomas, C.J., dissenting)), Arizona does
not have to wait until it possesses such evidence before it acts. It may be proactive, rather than reactionary. And the evidence for voter fraud in the handling of
absentee ballots is well known. In 2005, the bi-partisan Commission on Federal

2
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Election Reform1 found: “Absentee ballots remain the largest source of potential
voter fraud.” Comm’n on Fed. Elections Reform, Building Confidence in U.S.
Elections 46 (2005) [hereinafter Building Confidence]. As the Seventh Circuit so
colorfully described it: “Voting fraud is a serious problem in the U.S. elections
generally . . . and it is facilitated by absentee voting. . . . [A]bsentee voting is to
voting in person as a take-home exam is to a proctored one.” Griffin, 385 F.3d at
1130–31; see also Wrinn v. Dunleavy, 440 A.2d 261, 270 (Conn. 1982) (“[T]here
is considerable room for fraud in absentee voting and . . . a failure to comply with
the regulatory provision governing absentee voting increases the opportunity for
fraud.” (citation omitted)); Adam Liptak, Error and Fraud at Issue as Absentee
Voting Rises, N.Y. Times (Oct. 6, 2012), http://nyti.ms/QUbcrg (discussing a
variety of problems in states).
The Commission on Federal Election Reform recommended that “States . . .
should reduce the risks of fraud and abuse in absentee voting by prohibiting ‘thirdparty’ organizations, candidates, and political party activists from handling
absentee ballots.” Building Confidence, supra, at 46. It made a formal
1

The Commission on Federal Election Reform was organized by American
University’s Center for Democracy and Election Management and supported by
the Carnegie Corporation of New York, The Ford Foundation, the John S. and
James L. Knight Foundation, and the Omidyar Network. It was co-chaired by
former President Jimmy Carter and former Secretary of State James Baker.
3
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recommendation:
State and local jurisdictions should prohibit a person from handling
absentee ballots other than the voter, an acknowledged family member, the
U.S. Postal Service or other legitimate shipper, or election officials. The
practice in some states of allowing candidates or party workers to pick up
and deliver absentee ballots should be eliminated.
Id. at 47 (Recommendation 5.2.1). Arizona’s restrictions hew closely to the
Commission’s recommendation. H.B. 2023 provides that “A person who
knowingly collects voted or unvoted early ballots from another person is guilty of a
class 6 felony.” Ariz. Rev. Stat. Ann. § 16-1005(H) (codifying H.B. 2023).
Consistent with the Commission’s recommendation, the law does not apply to
three classes of persons: (1) “[a]n election official,” (2) “a United States postal
service worker or any other person who is allowed by law to transmit United States
mail,” and (3) “[a] family member, household member or caregiver of the voter.”
Id. § 16-1005(H)–(I)(1). I don’t see how Arizona can be said to have violated
constitutional or statutory norms when it follows bipartisan recommendations for
election reform in an area well understood to be fraught with the risk of voter
fraud. Nothing could be more damaging to confidence in our elections than fraud
at the ballot box. See Liptak, supra (describing a study by a political scientist at
MIT finding that election officials rejected 800,000 absentee ballots in the 2008
presidential election; “That suggests an overall failure rate of as much as 21
4

(111 of 115)
Case: 16-16698, 11/04/2016, ID: 10186580, DktEntry: 70-4, Page 5 of 9

percent.”).
II
Moreover, the Arizona provision is substantially similar to the laws in effect
in other states. In Indiana, for example, it is a felony for anyone to collect a voter’s
absentee ballot, with exceptions for members of the voter’s household, the voter’s
designated attorney in fact, certain election officials, and mail carriers. Ind. Code
§ 3-14-2-16(4). Connecticut also restricts ballot collection, permitting only the
voter, a designee of an ill or disabled voter, or the voter’s immediate family
members to mail or return an absentee ballot. Conn. Gen. Stat. § 9-140b(a). New
Mexico likewise permits only the voter, a member of the voter’s immediate family,
or the voter’s caregiver to mail or return an absentee ballot. N.M. Stat. Ann. § 1-610.1. At least seven other states (Georgia, Missouri, Nevada, North Carolina,
Oklahoma, Ohio, and Texas) similarly restrict who can personally deliver an
absentee ballot to a voting location. Ga. Code Ann. § 21-2-385(a) (limiting who
may personally deliver an absentee ballot to designees of ill or disabled voters or
family members); Mo. Rev. Stat. § 115.291(2) (restricting who can personally
deliver an absentee ballot); Nev. Rev. Stat. § 293.330(4) (making it a felony for
anyone other than the voter or the voter’s family member to return an absentee
ballot); N.C. Gen. Stat. § 163-231(b)(1) (allowing only family members or
5
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guardians to personally deliver an absentee ballot); Okla. Stat. Tit. 26, § 14-108(C)
(voter delivering a ballot must provide proof of identity); Ohio Rev. Code Ann.
§ 3509.05(A) (limiting who may personally deliver an absent voter’s ballot); Tex.
Elec. Code Ann. § 86.006(a) (permitting only the voter to personally deliver the
ballot).2
Other states are somewhat less restrictive than Arizona because they permit
a broader range of people to collect early ballots from voters but restrict how many
ballots any one person can collect and return. Colorado forbids anyone from
collecting more than ten ballots. Colo. Rev. Stat. § 1-7.5-107(4)(b); cf. Ga. Code
Ann. § 21-2-385(b) (prohibiting any person from assisting more than ten
physically disabled or illiterate electors in preparing their ballot). North Dakota
prohibits anyone from collecting more than four ballots, N.D. Cent. Code § 16.107-08(1); New Jersey, N.J. Stat. Ann. § 19:63-4(a), and Minnesota, Minn. Stat.
Ann. § 203B.08 sbd. 1, three; Arkansas, Ark. Code Ann. § 7-5-403, Nebraska,
2

Moreover, at least two states had similar provisions on the books until
recently. California formerly limited who could return mail ballots to the voter’s
family or those living in the same household. Cal. Elec. Code § 3017. It only
amended its law earlier this year. 2016 Cal. Legis. Serv. Ch. 820. Illinois also
used to make it a felony for anyone but the voter, his or her family, or certain
licenced delivery companies to mail or deliver an absentee ballot. 10 Ill. Comp.
Stat. 5/19-6 (1996); 10 Ill. Comp. Stat. 5/29-20(4). Illinois amended that provision
in 2015 to let voters authorize others to mail or deliver their ballots. 10 Ill. Comp.
Stat. 5/19-6 (2015).
6
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Neb. Rev. Stat. § 32-943(2), and West Virginia, W. Va. Code § 3-3-5(k), two.
South Dakota prohibits anyone from collecting more than one ballot without
notifying “the person in charge of the election of all voters for whom he is a
messenger.” S.D. Codified Laws § 12-19-2.2.
Still other states have adopted slightly different restrictions on who may
collect early ballots. California and Maine, for example, make it illegal to collect
an absentee ballot for compensation. 2016 Cal. Legis. Serv. Ch. 820 (amending
California Election Code § 3017 to enable anyone to collect an early ballot
provided they receive no compensation); 21-A Me. Rev. Stat. Ann. § 791(2)(A)
(making it a crime to receive compensation for collecting absentee ballots); see
also Fla. Stat. § 104.0616(2) (making it a misdemeanor to receive compensation
for collecting more than two vote-by-mail ballots); N.D. Cent. Code § 16.1-0708(1) (prohibiting a person to receive compensation for acting as an agent for an
elector); Tex. Elec. Code Ann. § 86.0052 (criminalizing compensation schemes
based on the number of ballots collected for mailing).
Some of the laws are stated as a restriction on how the early voter may
return a ballot. In those states, the voter risks having his vote disqualified. See,
e.g., Wrinn v. Dunleavy, 440 A.2d 261, 272 (Conn. 1982) (disqualifying ballots
and ordering a new primary election when an unauthorized individual mailed
7
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absentee ballots). In other states, as in Arizona, the statute penalizes the person
collecting the ballot. See Ind. Code § 3-14-2-16 (making it a felony knowingly to
receive a ballot from a voter); Nev. Rev. Stat. § 293.330(4) (making it a felony for
unauthorized persons to return an absentee ballot); Tex. Elec. Code Ann. § 86.006
(making it a misdemeanor for an unauthorized person to possess between one and
twenty ballots and a felony to possess more than twenty); see also Murphy v. State,
837 N.E.2d 591, 594–96 (Ind. Ct. App. 2005) (affirming a denial of a motion to
dismiss a charge for unauthorized receipt of a ballot from an absentee voter);
People v. Deganutti, 810 N.E.2d 191, 198 (Ill. App. Ct. 2004) (affirming
conviction for absentee ballot violation); see also Ga. Code Ann. § 21-2-385(b)
(providing for penalties up to ten years and a fine of $100,000 for anyone assisting
more than ten physically disabled or illiterate electors). In those states, the ballot,
even if collected improperly, may be valid. See In re Election of Member of Rock
Hill Bd. of Educ., 669 N.E.2d 1116, 1122–23 (Ohio 1996) (holding that a ballot
will not be disqualified for technical error).
III
“[T]he right to vote is the right to participate in an electoral process that is
necessarily structured to maintain the integrity of the democratic system.” Burdick
v. Takushi, 504 U.S. 428, 441 (1992). H.B. 2023 is well within the range of
8
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regulations that other states have enacted. I see no infirmity, constitutional or
statutory, in Arizona’s efforts to prevent the potential for fraud in the collection of
early ballots. I respectfully dissent.
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THOMAS, Chief Judge:
Upon the vote of a majority of nonrecused active judges, it is ordered that
this case be reheard en banc pursuant to Federal Rule of Appellate Procedure 35(a)
and Circuit Rule 35-3. The three-judge panel opinion shall not be cited as
precedent by or to any court of the Ninth Circuit.
Judges Kozinski and McKeown did not participate in the deliberations or vote
in this case.
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Feldman v. Arizona, No. 16-16698
REINHARDT, Circuit Judge, concurring in the grant of rehearing en banc

This is an urgent case of extraordinary importance involving the suppression
of minority voters on the eve of a presidential election.
“Arizona has criminalized one of the most popular and effective methods by
which minority voters cast their ballots.” Thomas Dissent at 1. The law at issue
makes it a felony for most people to accept a ballot that a voter has filled out and
deliver it to the appropriate polling place on the voter’s behalf. It punishes the
routine actions of many get-out-the-vote organizations and political campaigns.
Violators can be sentenced to a year in jail and a $150,000 fine. Despite the panel
majority’s opinion to the contrary, the record in this case fully documents the
disparate burden that this law imposes on minority voters. “There are many
burdens and challenges faced in Arizona by Native Americans, Hispanics, AfricanAmericans, the poor, and the infirm who do not have caregivers or family. With
H.B. 2023, Arizona has added another: disenfranchisement.” Thomas Dissent at
29. It is just as clear that the state’s justifications for the law do not withstand any
level of scrutiny.
1

(4 of 13)
Case: 16-16698, 11/02/2016, ID: 10183578, DktEntry: 68-2, Page 2 of 7

It is indeed no secret that many states have recently enacted legislation
making it more difficult for members of minority groups to vote in presidential
elections. Arizona is one. It has done so under the guise of guarding against voter
fraud, although not one single case of voter fraud in the history of Arizona
elections was identified by the Arizona legislature when it enacted statutes
changing its system to attempt to limit the opportunity to vote of members of
minority groups -- of Hispanics, African Americans, and Native Americans -- as
well as the poor and infirm. And not one case of voter fraud has been cited to the
district court or this court by Arizona when seeking to defend its indefensible and
race-based statute.
In the wake of the panel majority’s opinion upholding the invidious Arizona
statute by a 2-1 vote, the judges on this court voted to take the case en banc. I am
confident that a majority of the members of the court do not support the panel
majority’s view that the pretextual risk of voter fraud outweighs the significant
burdens on the right to vote imposed by this unconscionable law. I am confident,
instead, that the majority of the members of the court agree with Chief Judge
Thomas’s persuasive opinion that “the anti-ballot-collection law significantly
burdens the voting rights of minorities, particularly Hispanic and Native American
voters” and that “[t]he State’s justification of preventing voter fraud was not, and is
not, supportable.” Thomas Dissent at 29.
2
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***
Different members of the court embrace differing legal philosophies and
historical understandings regarding the significance of the Voting Rights Act and
the Constitution with relation to election restrictions and their discriminatory
effects. A decision on an issue of such profound legal and political importance that
could affect not only the rights of Arizona citizens but the interests of all
Americans in the outcome of a presidential election should not depend on a 2-1
vote of three members of a panel of our court. Rather, our en banc process affords
a more representative sampling of this court’s group of judges in helping to decide
what fundamental approach to voting rights this Circuit will adopt. An en banc
court of eleven is ordinarily far more likely than a panel of three to express the
view of the court as a whole.
Unfortunately, however, our en banc process is not perfect and also does not
necessarily represent the view of the full court. It is selected by lot, as a full court
en banc is ordinarily deemed too unwieldy. Thus, although it is preferable to a
three judge panel, in an extraordinary case such as this, it too may not accurately
reflect the view of the court as a whole. It is possible that we will be faced with
such a case here. The en banc court here is composed of a majority of judges who
did not support the en banc call. Although I would hesitate to predict the outcome
of the en banc court’s deliberation, it may be that its judgment will not reflect the
3
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view of the full court. Nevertheless, although the en banc court is weighted by
chance in favor of those who failed to support en banc rehearing, it still has a better
chance of representing the view of the court as a whole than does any panel of
three. If the en banc court does not reach the conclusion that I believe the full
court would have reached, at the least it reflects a proper use of our en banc
system. In my own view, regardless of the decision of the en banc court, I am
confident that the court as a whole would have rejected the panel majority’s
conclusion and enjoined the enforcement of the Arizona statute, although we will
probably never know if I am correct. Whether I am or not, I should emphasize that
whatever decision the en banc court reaches will be legitimate and will properly be
binding on our court and in our Circuit.
***
Judge O’Scannlain, whose view regarding convening an en banc court was
rejected by the full court in the only vote in this case the full court is likely to take,
asks, “Why the rush?” O’Scannlain Dissent at 2. Here is one answer: a
presidential election is just one week away, and the franchise of a potentially
decisive number of voters depends upon our decision. If we conclude that we
ought to do nothing while we still can because acting now might affect the very
election that the challenged statute was enacted to distort, we would not only
permit Arizona to frustrate the purposes of the Voting Rights Act and the
4
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Constitution, but also encourage other state legislatures to pass laws carefully
timed to be effectively unreviewable in court and carefully designed to influence
the outcome of specific elections.
It is particularly ironic that Judge O’Scannlain cites Purcell v. Gonzales, 549
U.S. 1 (2006), in support of his argument that the court should sit resolutely aside
as discriminatory voter suppression goes unredressed. In Purcell, the Supreme
Court stayed an injunction of a different Arizona law affecting the 2006 mid-term
election in part because “Arizona [was] a covered jurisdiction under § 5 of the
Voting Rights Act of 1965.” Id. at 2. The state was, as a result, “required to
preclear any new voting ‘standard, practice, or procedure’ with either the United
States Attorney General or the District Court for the District of Columbia to ensure
its new voting policy did ‘not have the purpose [or] effect of denying or abridging
the right to vote on account of race or color.’” Id. Arizona had obtained that preclearance for which Congress had provided. Id. at 3.
After the Supreme Court’s 2013 decision in Shelby County v. Holder,
however, which effectively invalidated the preclearance provision of § 5, 133 S.
Ct. 2612, the courts provide the only meaningful check on voter suppression and
on discrimination in the exercise of the most fundamental civic right in our
democracy. The extraordinary circumstances of this case thus make it all the more
necessary for us to uphold what remains of the Voting Rights Act and enforce the
5
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constitutional rights of all citizens – including the members of minority groups that
the majority of the Arizona state legislature might prefer not to hear from in this
election.
Notwithstanding Judge O’Scannlain’s arguments as to what the Supreme
Court would do, we have a duty to enforce the law and our constitution as we see
it. Equally important, despite a similar injunction issued by the Fourth Circuit, the
Supreme Court has not intervened to stay any action taken by a circuit court in
advance of the 2016 presidential election, but has left such disputes for the circuit
courts to resolve. Moreover, this Arizona criminal statute, which applies to third
parties and carries a serious jail sentence, is far different from those which the
Supreme Court has declined to enjoin in previous election cycles. To calm Judge
O’Scannlain’s fears, however, I would note that the Supreme Court is quite
capable of timely staying any injunction that our court may issue if it disagrees
with us.
***
I concur in the well-advised order granting rehearing en banc. Even should
the en banc court not reach the result I am convinced the majority of the full court
would have reached, we will have followed the best process that is available to us
in our attempt to do so. We will also have exposed, although in dissent, the
inequity and essential vice of the Arizona statute. Should, however, the en banc
6
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court adopt the view I believe to be held by the court as a whole, we will have
accomplished far more. We will have vindicated the right of all voters to fair and
just treatment under the United States Constitution and Section 2 of the Voting
Rights Act.
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O’SCANNLAIN, Circuit Judge, with whom TALLMAN, CALLAHAN, BEA, and
IKUTA, Circuit Judges, join, dissenting from the grant of rehearing en banc:
We have made a serious mistake by granting rehearing en banc. Our court
risks present chaos and future confusion in pursuit of an outcome the Supreme
Court has explicitly told us to avoid. There are no good reasons—and many bad
ones—to take this case en banc six days before the election on such a compressed
schedule. Sadly, a majority of this court has ignored such dangers in its unseemly
rush to overrule, by any means necessary, a five-day old opinion. One hopes cooler
heads prevail and this case receives the attention it deserves—but I fear instead a
shoot-first, ask questions later approach that will haunt us for years to come.
I
A brief background: On September 23, 2016, the district court denied
plaintiffs’ motion for a preliminary injunction blocking Arizona from
implementing certain provisions in Arizona House Bill 2023. These provisions
restrict the collection of voters’ early ballots to family members, household
members, certain government officials, and caregivers. Plaintiffs appealed. A
Ninth Circuit motions panel unanimously denied plaintiffs’ emergency motion for
an injunction pending appeal on October 11th. On October 14th that same panel
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sua sponte amended its October 11th ruling to expedite the appeal. In fourteen
days a merits panel received briefing, heard oral argument, and issued an opinion
affirming the district court and denying the request for a preliminary injunction by
a two to one majority. The case was called en banc the same day the opinion was
issued (October 28th). Eschewing our normal en banc schedule, memo exchange
and voting took place over five days.
Why the rush?
II
A
The closer we are to election day the more a preliminary injunction is
disfavored. See, e.g., Lair v. Bullock, 697 F.3d 1200, 1214 (9th Cir. 2012) (staying
a district court’s injunction “given the imminent nature of the election”).1 Early
voting began in Arizona on October 12th. Upsetting the applecart 90% of the way
through voting by issuing an injunction a couple of days before November 8th
1

Other circuits have repeatedly recognized that this kind of meddling right
before an election is almost never appropriate. Veasey v. Perry, 769 F.3d 890, 895
(5th Cir. 2014) (staying an injunction “in light of the importance of maintaining the
status quo on the eve of an election”); Colon-Marrero v. Conty-Perez, 703 F.3d
134, 139 n.9 (1st Cir. 2012) (noting that “even where plaintiff has demonstrated a
likelihood of success, issuing an injunction on the eve of an election is an
extraordinary remedy with risks of its own”); Serv. Emps. Int’l Union Local 1 v.
Husted, 698 F.3d 341, 345 (6th Cir. 2012) (“As a general rule, last-minute
injunctions changing election procedures are strongly disfavored.”).
2
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would fly in the face of Supreme Court guidance counseling against this exact type
of last-minute interference. Purcell v. Gonzalez, 549 U.S. 1, 4–6 (2006) (vacating a
Ninth Circuit injunction against the State of Arizona because of “the imminence of
the election and the inadequate time to resolve the factual disputes”).2 We should
follow other circuits and respect Purcell. See, e.g., Crookston v. Johnson, No. 162490, 2016 WL 6311623 (6th Cir. Oct. 28, 2016) (“Call it what you will — laches,
the Purcell principle, or common sense — the idea is that courts will not disrupt
imminent elections absent a powerful reason . . . .”).
B
A second serious problem is that we risk creating a mess of current law by
trying to produce a ruling under self-imposed time pressure. The en banc court
could render a decision in the next five days in hopes of enjoining Arizona’s law
2

The majority may argue that the importance of ensuring everyone has the
right to vote trumps any concern about jumping the gun or improperly interfering
in an election. But, Purcell addressed this exact question, and the Supreme Court
decided 9-0 against the position the majority espouses. Indeed, the law at issue in
that case, identification requirements, affected far more people and potentially took
away their right to vote entirely, whereas this law affects fewer voters and only
restricts one aspect of one way of early voting. Id. at 2–3; see also Crawford v.
Marion County Election Bd., 553 U.S. 181, 187–88 (2008) (discussing potential
reach of ID law). We cannot overturn Supreme Court precedent, even if some
judges wish it were otherwise. See, e.g., Richter v. Hickman, 578 F.3d 944 (9th Cir.
2009), rev’d, Harrington v. Richter, 562 U.S. 86 (2011) (“[J]udicial disregard [for
sound and established principles] is inherent in the opinion of the Court of Appeals
for the Ninth Circuit here under review.”).
3
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before election day and then deal with the consequences of its decision later. Or, it
could take whatever time it deems necessary to gain a thorough mastery of the
record, to hear oral argument from the parties, and to write a considered opinion in
plenty of time for the next election. This case has an extensive record and could
potentially set an important precedent.
“Allowing the election to proceed without enjoining the statutory provisions
at issue will provide the courts with a better record on which to judge their
constitutionality. . . . Given the importance of the constitutional issues, the Court
wisely takes action that will enhance the likelihood that they will be resolved
correctly on the basis of historical facts rather than speculation.” Purcell, 549 U.S.
at 6 (J. Stevens, concurring).
We should heed Justice Stevens’s advice.
III
I respectfully dissent from the ill-advised order granting rehearing en banc
under these contrived conditions.
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Opinion by Judge Ikuta, Circuit Judge:
In April 2016, Leslie Feldman and other appellants1 brought an action in
1

The appellants here (plaintiffs below) are Leslie Feldman, Luz Magallanes,
Mercedez Hymes, Julio Morera, and Cleo Ovalle, registered Democratic voters in
Maricopa County, Arizona; Peterson Zah, former Chairman and First President of
the Navajo Nation and registered voter in Apache County, Arizona; the Democratic
National Committee; the DSCC, aka Democratic Senatorial Campaign Committee;
the Arizona Democratic Party; a committee supporting the election of Democratic
(continued...)
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district court challenging Arizona House Bill 2023 (H.B. 2023), which precludes
individuals who do not fall into one of several exceptions (e.g., election officials,
mail carriers, family members, household members, and specified caregivers) from
collecting early ballots from another person. See 2016 Ariz. Legis. Serv. Ch. 5, § 1
(H.B. 2023) (West) (codified at Ariz. Rev. Stat. § 16-1005(H)–(I)). According to
Feldman, this state statute violates § 2 of the Voting Rights Act of 1965, 52 U.S.C.
§ 10301, the Fourteenth Amendment, and the First Amendment2 because, among
other things, it disproportionately and adversely impacts minorities, unjustifiably
burdens the right to vote, and interferes with the freedom of association. After the
district court denied Feldman’s motion for a preliminary injunction, Feldman filed
this emergency interlocutory appeal. Because the district court did not abuse its
discretion in denying the motion, we affirm.
I

1

(...continued)
United States Representative Ann Kirkpatrick to U.S. Senate; and Hillary for
America, a committee supporting the election of Hillary Clinton as President of the
United States. The intervenor-plaintiff/appellant is Bernie 2016, Inc., a committee
supporting the election of Bernie Sanders as President of the United States. For
convenience, we refer to the appellants as “Feldman.”
2

Because H.B. 2023 is a state law, the challenge technically arises under the
Fourteenth Amendment, which applies the First Amendment’s protections against
States and municipalities. See City of Ladue v. Gilleo, 512 U.S. 43, 45 & n.1
(1994).
3
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The district court’s order denying the motion for a preliminary injunction
sets forth the facts in detail, Feldman v. Ariz. Sec’y of State’s Office, — F. Supp. 3d
—, No. CV-16-01065-PHX-DLR, 2016 WL 5341180 (D. Ariz. Sept. 23, 2016), so
we provide only a brief summary of the pertinent background facts and procedural
history. The district court’s factual findings are discussed in detail as they become
relevant to our analysis.
A
Arizona law permits “[a]ny qualified elector” to “vote by early ballot.” Ariz.
Rev. Stat. § 16-541(A).3 Early voting can occur by mail or in person at an on-site
early voting location in the 27 days before an election. See id. § 16-542. All
Arizona counties operate at least one on-site early voting location. Voters may
also return their ballots in person at any polling place without waiting in line, and
several counties additionally provide special drop boxes for early ballot
submission. Moreover, voters can vote early by mail, either for an individual
election or by having their names added to a permanent early voting list. An early
ballot is mailed to every person on that list as a matter of course no later than the
first day of the early voting period. Id. § 16-544(F). Voters may return their early
3

A “qualified elector” is any person at least eighteen years of age on or
before the date of the election “who is properly registered to vote.” Ariz. Rev.
Stat. § 16-121(A).
4
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ballot by mail at no cost, but it must be received by 7:00 p.m. on election day. Id.
§§ 16-542(C); 16-548(A).
Since 1992, Arizona has prohibited any person other than the elector from
having “possession of that elector’s unvoted absentee ballot.” See 1991 Ariz.
Legis. Serv. Ch. 310, § 22 (S.B. 1390) (West). In 1997, the Arizona legislature
expanded that prohibition to prevent any person other than the elector from having
possession of any type of unvoted early ballot. See 1997 Ariz. Legis. Serv. Ch. 5,
§ 18 (S.B. 1003) (West) (codified at Ariz. Rev. Stat. § 16-542(D)). As the
Supreme Court of Arizona explained, regulations on the distribution of absentee
and early ballots advance Arizona’s constitutional interest in secret voting, see
Ariz. Const. art. VII, § 1, “by setting forth procedural safeguards to prevent undue
influence, fraud, ballot tampering, and voter intimidation.” Miller v. Picacho
Elementary Sch. Dist. No. 33, 179 Ariz. 178, 180 (1994) (en banc).
Arizona has long supplemented its protection of the early voting process
through the use of penal provisions, as set forth in section 16-1005 of Arizona’s
statutes. For example, since 1999 it has been a class 5 felony for a person
knowingly to mark or to punch an early ballot with the intent to fix an election.
See 1999 Ariz. Legis. Serv. Ch. 32, § 12 (S.B. 1227) (codified as amended at Ariz.
Rev. Stat. § 16-1005(A)). And in 2011, Arizona enacted legislation that made
5
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offering to provide any consideration to acquire an early ballot a class 5 felony.
See 2011 Ariz. Legis. Serv. Ch. 105, § 3 (S.B. 1412) (codified at Ariz. Rev. Stat.
§ 16-1005(B)). That same legislation regulated the process of delivering “more
than ten early ballots to an election official.” See id. (formerly codified at Ariz.
Rev. Stat. § 16-1005(D)).
In 2016, Arizona again revised section 16-1005 by enacting H.B. 2023 to
regulate the collection of early ballots. This law added the following provisions to
the existing statute imposing penalties for persons abusing the early voting process:
H. A person who knowingly collects voted or unvoted early ballots
from another person is guilty of a class 6 felony. An election official,
a United States postal service worker or any other person who is
allowed by law to transmit United States mail is deemed not to have
collected an early ballot if the official, worker or other person is
engaged in official duties.
I. Subsection H of this section does not apply to:
1. An election held by a special taxing district formed
pursuant to title 48 for the purpose of protecting or
providing services to agricultural lands or crops and that
is authorized to conduct elections pursuant to title 48.
2. A family member, household member or caregiver of
the voter. For the purposes of this paragraph:
(a) “Caregiver” means a person who
provides medical or health care assistance to
the voter in a residence, nursing care
institution, hospice facility, assisted living
6
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center, assisted living facility, assisted living
home, residential care institution, adult day
health care facility or adult foster care home.
(b) “Collects” means to gain possession or
control of an early ballot.
(c) “Family member” means a person who
is related to the voter by blood, marriage,
adoption or legal guardianship.
(d) “Household member” means a person
who resides at the same residence as the
voter.
Ariz. Rev. Stat. § 16-1005(H)–(I). Thus, this amendment to section 16-1005
makes it a felony for third parties to collect early ballots from voters unless the
collector falls into one of many exceptions. See id. The prohibition does not apply
to election officials acting as such, mail carriers acting as such, any family
members, any persons who reside at the same residence as the voter, or caregivers,
defined as any person who provides medical or health care assistance to voters in a
range of adult residences and facilities. Id. § 16-1005(I)(2). H.B. 2023 does not
provide that ballots collected in violation of this statute are disqualified or
disregarded in the final election tally.
Before H.B. 2023’s enactment, third-party early ballot collection was
available to prospective voters as an additional and convenient means of

7
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submitting a ballot. It was also an important part of the Democratic get-out-thevote strategy in Arizona. Since at least 2002, the Arizona Democratic Party has
collected early ballots from its core constituencies, which it views to include
Hispanic, Native American, and African American voters. According to Feldman,
H.B. 2023’s limitation on third-party ballot collection will require the Democratic
Party to retool its get-out-the-vote efforts, for example by increasing voter
transportation to polling locations and revising its training scripts to focus on early
in-person voting. This, in turn, will require the party to divert resources from
projects like candidate promotion to more direct voter outreach to ensure that
voters are either casting early ballots in person or mailing their ballots on time.
B
Feldman sued Arizona4 in April 2016 alleging: (1) a violation of § 2 of the
Voting Rights Act on account of H.B. 2023’s disparate adverse impact on voting
4

The appellees here (defendants below) are the Arizona Secretary of State’s
Office; Arizona Secretary of State Michele Reagan in her official capacity; the
Maricopa County Board of Supervisors; members of the Maricopa County Board
of Supervisors Denny Barney, Steve Chucri, Andy Kunasek, Clint Hickman, and
Steve Gallardo in their official capacities; the Maricopa County Recorder and
Elections Department; Maricopa County Recorder Helen Purcell and Maricopa
County Elections Director Karen Osbourne in their official capacities; and Arizona
Attorney General Mark Brnovich in his official capacity. The intervenordefendant/appellee is the Arizona Republican Party. For convenience, we refer to
the appellees as “Arizona,” where appropriate, and otherwise use their individual
names.
8
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opportunities for Hispanics, African Americans, and Native Americans, (2) a
denial of equal protection through unjustifiable burdening of the right to vote, (3) a
denial of equal protection through disparate treatment, (4) a violation of the First
Amendment right to freedom of association, and (5) a violation of the First and
Fourteenth Amendments through the “fencing out” of Democratic voters.
In June, Feldman moved for a preliminary injunction prohibiting the
enforcement of H.B. 2023. After full briefing, the district court denied the motion
on September 23, 2016, on the ground that Feldman was not likely to succeed on
the merits of any of her claims and had therefore also not shown a likelihood of
irreparable harm. As to the § 2 claim, the district court reviewed the totality of the
evidentiary record and found no evidence of a cognizable disparity between
minority and non-minority voters. The district court held that Feldman was
unlikely to succeed on her Fourteenth Amendment claim because H.B. 2023’s
burden on voting was minimal and justified by the State’s interests in preventing
absentee voter fraud and the perception of fraud. As to Feldman’s First
Amendment claims, the district court held that collecting ballots is not an
expressive activity and that even if it were, the State’s regulatory interests were
sufficient to justify the slight burden that H.B. 2023 imposes. The district court
likewise ruled that Feldman was unlikely to succeed on her partisan fencing claim.
9
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Feldman filed a timely notice of interlocutory appeal on the same day that
the district court entered its order, and a few days later she filed an emergency
motion in the district court to stay its order and enjoin the enforcement of H.B.
2023 pending appeal. The district court noted that the standard for obtaining an
injunction pending appeal was the same as the standard for obtaining a preliminary
injunction and denied the motion because Feldman had not shown that she was
likely to succeed on the merits, Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7,
22 (2008), or that “there are serious questions going to the merits” and “the balance
of hardships tips sharply in the plaintiff’s favor.” All. for the Wild Rockies v.
Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011).
Feldman filed an emergency motion with this court for an injunction
pending appeal and for an expedited appeal. On October 14, a motions panel
denied the former request, but granted the latter. The parties were directed to file
simultaneous merits briefs by October 17, and the appeal was argued orally on
October 19.5
II
5

In addition to this appeal, Feldman appealed another of the district court’s
orders denying a separate motion to enjoin preliminarily other election practices
challenged in the complaint. That appeal has similarly been expedited and will be
the subject of a separate disposition. See Feldman v. Arizona Sec’y of State’s
Office, No. 16-16865, — F.3d — (9th Cir. 2016).
10
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We have jurisdiction over this interlocutory appeal pursuant to 28 U.S.C.
§ 1292(a)(1). On an appeal from the denial of a preliminary injunction, we do not
review the underlying merits of the claims. Sw. Voter Registration Educ. Project
v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (en banc) (per curiam). Instead,
“[o]ur review is limited and deferential,” id., and we must affirm the district court’s
order unless the district court abused its discretion. Hendricks v. Bank of Am.,
N.A., 408 F.3d 1127, 1139 (9th Cir. 2005).
Our abuse-of-discretion analysis proceeds in two steps. See Gilman v.
Schwarzenegger, 638 F.3d 1101, 1105–06 (9th Cir. 2011) (citing United States v.
Hinkson, 585 F.3d 1247, 1261 (9th Cir. 2009) (en banc)). At step one, we ask
whether the district court “based its ruling on an erroneous view of the law,” Bay
Area Addiction Research & Treatment, Inc. v. City of Antioch, 179 F.3d 725, 730
(9th Cir. 1999), reviewing the district court’s interpretation of underlying legal
principles de novo, Shelley, 344 F.3d at 918. We then ask whether the district
court’s application of the legal standard was illogical, implausible, or otherwise
without support in inferences that may be drawn from the facts in the record.
Hinkson, 585 F.3d at 1262. “We review findings of fact for clear error.” Shell
Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, 1286 (9th Cir. 2013). “[A]s
long as the district court got the law right, it will not be reversed simply because
11
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the appellate court would have arrived at a different result if it had applied the law
to the facts of the case.” Id. (quoting Thalheimer v. City of San Diego, 645 F.3d
1109, 1115 (9th Cir. 2011)).6
A preliminary injunction is “an extraordinary remedy that may only be
awarded upon a clear showing that the plaintiff is entitled to such relief.” Winter,
555 U.S. at 22. The standard to obtain such relief is accordingly stringent: “A
plaintiff seeking a preliminary injunction must establish that he is likely to succeed
on the merits, that he is likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in his favor, and that an
6

The dissent suggests that the district court’s factual findings are entitled to
less weight here because “the district court did not conduct any evidentiary
hearings to resolve disputed factual issues” and “the parties’ submissions were by
affidavit.” See Dissent at 3 n.1. Our review of factual findings, however, does not
change based on the nature of the evidence. “Findings of fact, whether based on
oral or other evidence, must not be set aside unless clearly erroneous.” Fed. R.
Civ. P. 52(a)(6); see also Anderson v. City of Bessemer City, 470 U.S. 564, 574
(1985) (“Where there are two permissible views of the evidence, the factfinder’s
choice between them cannot be clearly erroneous. This is so even when the district
court’s findings do not rest on credibility determinations, but are based instead on
physical or documentary evidence and inferences from other facts.” (citations
omitted)). It is immaterial that the fact-finding occurred here at the preliminary
injunction stage; Rule 52(a)(6) by its terms applies to all findings of fact, which
necessarily includes the findings of fact that “the court must . . . state” to support
denial of an interlocutory injunction, see Fed. R. Civ. P. 52(a)(2). See Anderson,
470 U.S. at 574 (“Rule 52(a) ‘does not make exceptions or purport to exclude
certain categories of factual findings from the obligation of a court of appeals to
accept a district court’s findings unless clearly erroneous.’” (quoting PullmanStandard v. Swint, 456 U.S. 273, 287 (1982))).
12
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injunction is in the public interest.” Id. at 20. A plaintiff must make a showing as
to each of these elements, although in our circuit “if a plaintiff can only show that
there are ‘serious questions going to the merits’—a lesser showing than likelihood
of success on the merits—then a preliminary injunction may still issue if the
‘balance of hardships tips sharply in the plaintiff’s favor,’ and the other two Winter
factors are satisfied.” Shell Offshore, 709 F.3d at 1291. “That is, ‘serious
questions going to the merits’ and a balance of hardships that tips sharply towards
the plaintiff can support issuance of a preliminary injunction, so long as the
plaintiff also shows that there is a likelihood of irreparable injury and that the
injunction is in the public interest.” All. for the Wild Rockies, 632 F.3d at 1135.
When faced with a request to interfere with a state’s election laws “just
weeks before an election,” federal courts are “required to weigh, in addition to the
harms attendant upon issuance or nonissuance of an injunction, considerations
specific to election cases.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per curiam).
These considerations often counsel restraint. In the context of legislative
redistricting, for example, the Supreme Court has long cautioned that “where an
impending election is imminent and a State’s election machinery is already in
progress, equitable considerations might justify a court in withholding the granting
of immediately effective relief . . . even though the existing apportionment scheme
13
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was found invalid.” Reynolds v. Sims, 377 U.S. 533, 585 (1964). Similarly, the
Supreme Court has declined to order the printing of new ballots at a “late date”
even where the existing ballots were held to have unconstitutionally excluded
certain candidates. Williams v. Rhodes, 393 U.S. 23, 34 (1968). We have also
declined on equitable grounds to interfere with the mechanics of fast-approaching
elections. See Lair v. Bullock, 697 F.3d 1200, 1214 (9th Cir. 2012) (staying a
district court’s injunction “given the imminent nature of the election”); Shelley,
344 F.3d at 919 (declining to enjoin an imminent recall election). And we are not
alone in doing so. See, e.g., Veasey v. Abbott, 830 F.3d 216, 243 (5th Cir. 2016)
(en banc) (“[T]he district court should fashion an appropriate remedy in accord
with its findings; provided, however, that any remedy will not be made effective
until after the November 2016 election.”); Veasey v. Perry, 769 F.3d 890, 895 (5th
Cir. 2014) (staying an injunction “in light of the importance of maintaining the
status quo on the eve of an election”); Colon-Marrero v. Conty-Perez, 703 F.3d
134, 139 n.9 (1st Cir. 2012) (noting that “even where plaintiff has demonstrated a
likelihood of success, issuing an injunction on the eve of an election is an
extraordinary remedy with risks of its own”); Serv. Emps. Int’l Union Local 1 v.
Husted, 698 F.3d 341, 345 (6th Cir. 2012) (“As a general rule, last-minute
injunctions changing election procedures are strongly disfavored.”); Ne. Ohio
14
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Coal. for the Homeless v. Blackwell, 467 F.3d 999, 1012 (6th Cir. 2006) (vacating
in part a temporary restraining order that “needlessly creates disorder in electoral
processes”).
III
With these principles in mind, we turn to our review of the district court’s
order denying Feldman’s motion for a preliminary injunction against the
enforcement of H.B. 2023. On appeal, Feldman argues that the district court erred
in concluding that she was unlikely to succeed on her Voting Rights Act,
Fourteenth Amendment, and First Amendment claims.7 We consider each of these
arguments in turn.
A
We first consider Feldman’s claim that H.B. 2023 violates § 2 of the Voting
Rights Act.
1
“Inspired to action by the civil rights movement,” Congress enacted the

7

Feldman does not raise the claim that H.B. 2023 is invalid because it was
intended to suppress votes based on partisan affiliation or viewpoint, i.e., a theory
of prohibited partisan fencing.
15
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Voting Rights Act of 1965 to improve enforcement of the Fifteenth Amendment.8
Shelby County v. Holder, 133 S. Ct. 2612, 2619 (2013). Section 5 of the Act
prevented states from making certain changes in voting procedures unless those
changes obtained “preclearance,” meaning they were approved by either the
Attorney General or a court of three judges. Id. at 2620. Section 2 of the Act
forbade all states from enacting any “standard, practice, or procedure . . . imposed
or applied . . . to deny or abridge the right of any citizen of the United States to
vote on account of race or color.” Id. at 2619 (quoting Voting Rights Act of 1965,
§ 2, 79 Stat. 437).
“At the time of the passage of the Voting Rights Act of 1965, § 2, unlike
other provisions of the Act, did not provoke significant debate in Congress because
it was viewed largely as a restatement of the Fifteenth Amendment.” Chisom v.
Roemer, 501 U.S. 380, 392 (1991). In 1980, a plurality of the Supreme Court held
that the Fifteenth Amendment, and therefore the Voting Rights Act, were violated
only if there was intentional discrimination on account of race. City of Mobile v.
Bolden, 446 U.S. 55, 60–62 (1980) (plurality opinion).
8

The Fifteenth Amendment provides that “[t]he right of citizens of the
United States to vote shall not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of servitude,” and authorizes
Congress to enforce the provision “by appropriate legislation.” U.S. Const. amend.
XV.
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In response to Bolden, “Congress substantially revised § 2 to make clear that
a violation could be proved by showing discriminatory effect alone and to establish
as the relevant legal standard the ‘results test,’” applied by the Supreme Court in
White v. Regester, 412 U.S. 755 (1973), and by other federal courts before Bolden.
Thornburg v. Gingles, 478 U.S. 30, 35 (1986). Opinions decided before Bolden
had addressed “vote dilution” claims, that is, challenges to practices that diluted a
minority group’s voting power. See Shaw v. Reno, 509 U.S. 630, 641 (1993). In
amending § 2, Congress acted to “prohibit legislation that results in the dilution of
a minority group’s voting strength, regardless of the legislature’s intent.” Id.
(emphasis omitted); see also Gingles, 478 U.S. at 47–51. Section 2 also applied to
“vote denial” claims, meaning challenges to practices that denied citizens the
opportunity to vote, such as literacy tests.
As amended in the 1982 amendments, Section 2 of the Voting Rights Act
provides:
§10301. Denial or abridgement of right to vote on account of race or
color through voting qualifications or prerequisites; establishment of
violation
(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in a denial or
abridgement of the right of any citizen of the United States to vote on
account of race or color, or in contravention of the guarantees set forth
in section 10303(f)(2) of this title, as provided in subsection (b).
17
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(b) A violation of subsection (a) is established if, based on the totality
of circumstances, it is shown that the political processes leading to
nomination or election in the State or political subdivision are not
equally open to participation by members of a class of citizens
protected by subsection (a) in that its members have less opportunity
than other members of the electorate to participate in the political
process and to elect representatives of their choice.
52 U.S.C. § 10301.
The Supreme Court interpreted this language in Thornburg v. Gingles, 478
U.S. 30. Gingles explained that to make out a § 2 violation, a plaintiff must show
that “under the totality of the circumstances, a challenged election law or
procedure had the effect of denying a protected minority an equal chance to
participate in the electoral process.” Id. at 44 n.8. The “totality of the
circumstances” includes factors that the Senate derived from cases decided before
Bolden. See id.9 As summarized by the Court, “[t]he essence of a § 2 claim is that

9

As explained in Gingles, the relevant factors include:
1. the extent of any history of official discrimination in the state or
political subdivision that touched the right of the members of the
minority group to register, to vote, or otherwise to participate in the
democratic process;
2. the extent to which voting in the elections of the state or political
subdivision is racially polarized;
3. the extent to which the state or political subdivision has used
unusually large election districts, majority vote requirements,
anti-single shot provisions, or other voting practices or procedures
that may enhance the opportunity for discrimination against the
(continued...)
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a certain electoral law, practice, or structure interacts with social and historical
conditions to cause an inequality in the opportunities enjoyed by black and white
voters to elect their preferred representatives.” Id. at 47.
Although many courts have analyzed vote dilution claims, “there is little
authority on the proper test to determine whether the right to vote has been denied
or abridged on account of race.” Veasey v. Abbott, 830 F.3d at 244 (emphasis

9

(...continued)
minority group;
4. if there is a candidate slating process, whether the members of the
minority group have been denied access to that process;
5. the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as
education, employment and health, which hinder their ability to
participate effectively in the political process;
6. whether political campaigns have been characterized by overt or
subtle racial appeals;
7. the extent to which members of the minority group have been
elected to public office in the jurisdiction.
Additional factors that in some cases have had probative value as part
of plaintiffs’ evidence to establish a violation are:
whether there is a significant lack of responsiveness on the part of
elected officials to the particularized needs of the members of the
minority group.
whether the policy underlying the state or political subdivision’s use
of such voting qualification, prerequisite to voting, or standard,
practice or procedure is tenuous.
478 U.S. at 36–37 (internal quotation marks omitted). The Supreme Court has
stated that another relevant factor is “[a] State’s justification for its electoral
system.” Houston Lawyers’ Ass’n v. Attorney Gen. of Tex., 501 U.S. 419, 426–27
(1991).
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omitted); see also Ohio Democratic Party v. Husted, — F.3d —, No. 16-3561,
2016 WL 4437605 (6th Cir. Aug. 23, 2016).10 Recently, the Fourth, Fifth, and
Sixth Circuits (and, in part, the Seventh Circuit) have adopted a two-part
framework, based on the text of § 2 and the Supreme Court’s guidance in Gingles.
The test is as follows:
[1] [T]he challenged standard, practice, or procedure must impose a
discriminatory burden on members of a protected class, meaning that
members of the protected class have less opportunity than other members of
the electorate to participate in the political process and to elect
representatives of their choice, [and]
[2] [T]hat burden must in part be caused by or linked to social and historical
conditions that have or currently produce discrimination against members of
the protected class.

10

Vote dilution can occur, for instance, where a practice has the effect of
reducing or nullifying “minority voters’ ability, as a group, to elect the candidate of
their choice,” Shaw, 509 U.S. at 641 (internal quotation marks omitted), and
typically involves different arguments and evidence than in vote denial claims. For
instance, Gingles explained that to prove that use of multimember districts gives
minorities less opportunity to elect representatives of their choice in violation of §
2, a plaintiff would generally have to demonstrate: (1) that the minority group at
issue is both “sufficiently large and geographically compact to constitute a
majority in a single-member district” and “politically cohesive,” and (2) that “the
white majority votes sufficiently as a bloc to enable it—in the absence of special
circumstances, such as the minority candidate running unopposed—usually to
defeat the minority’s preferred candidate.” 478 U.S. at 50–51 (citations omitted).
Such evidence would generally not be applicable to a claim that a specific practice
unequally burdens the right to participate in the political process (a vote denial
claim).
20
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League of Women Voters of N.C. v. North Carolina, 769 F.3d 224, 240 (4th Cir.
2014); Veasey v. Abbott, 830 F.3d at 244; Ohio Democratic Party, 2016 WL
4437605 at *13–14; Frank v. Walker, 768 F.3d 744, 754–55 (7th Cir. 2014)
(adopting the test “for the sake of argument”).
We agree with this two-part framework, which is consistent with Supreme
Court precedent, our own precedent, and with the text of § 2. Under the first
prong, a plaintiff must show that the challenged voting practice results in members
of a protected minority group having less opportunity than other members of the
electorate to participate in the political process. Gonzalez v. Arizona, 677 F.3d
383, 405 (9th Cir. 2012) (en banc) (citing Smith v. Salt River Project Agric.
Improvement & Power Dist., 109 F.3d 586, 595 (9th Cir. 1997)). This language
“encompasses Section 2’s definition of what kinds of burdens deny or abridge the
right to vote.” Veasey v. Abbott, 830 F.3d at 244. Section 2(a) prohibits a state or
political subdivision from imposing any “voting qualification or prerequisite to
voting” or other “standard, practice, or procedure” in a way that “results in a denial
or abridgement” of any U.S. citizen’s right to vote on account of race, color, or
membership in “a language minority group,” 52 U.S.C. § 10303(f), “as provided in
subsection (b).” Id. § 10301(a). Subsection (b), in turn, provides that a plaintiff
can establish a violation of § 2(a) if “based on the totality of circumstances,” the
21
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“political processes leading to nomination or election in the State or political
subdivision are not equally open to participation” by members of a protected class
“in that its members have less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice.” Id.
§ 10301(b).
In interpreting this first prong, we have held that “a bare statistical showing
of disproportionate impact on a racial minority does not satisfy the § 2 ‘results’
inquiry.” Salt River, 109 F.3d at 595 (emphasis omitted). Rather, “Section 2
plaintiffs must show a causal connection between the challenged voting practice
and [a] prohibited discriminatory result.” Id. As explained by the Sixth Circuit, a
“challenged standard or practice causally contributes to the alleged discriminatory
impact by affording protected group members less opportunity to participate in the
political process.” Ohio Democratic Party, 2016 WL 4437605, at *13.
The second prong “draws on the Supreme Court’s guidance in Gingles,”
Veasey v. Abbott, 830 F.3d at 245, which explains the language in § 2(b) requiring
a plaintiff to show a violation of the Act “based on the totality of circumstances.”
52 U.S.C. § 10301(b). Under this second prong, the plaintiff must show that the
challenged practice interacted with racial discrimination “to cause an inequality in
the opportunities enjoyed by [minority] and [non-minority] voters to elect their
22
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preferred representatives.” Gingles, 478 U.S. at 47; see also Gonzalez, 677 F.3d at
405–06. In Gonzalez, we did not have occasion to reach this second step because
the plaintiff had adduced no evidence of a causal connection between the
challenged photo ID law and a disproportionate burden on minorities. 677 F.3d at
407. If a plaintiff adduces no evidence that the challenged practice places a burden
on protected minorities that causes them to have “less opportunity than other
members of the electorate to participate in the political process and to elect
representatives of their choice,” 52 U.S.C. § 10301(b), there is no § 2 violation
“whether or not” the challenged practice is “interacting with the history of
discrimination” at the second prong of the test, Gonzalez, 677 F.3d at 407.
However, we agree with our sister circuits that to show a § 2 violation, a plaintiff
must establish that the challenged practice imposes a disproportionate burden on
minorities compared to non-minorities, and that the challenged law interacts with
social and historical conditions that have produced discrimination to cause
minorities to have fewer opportunities to participate in the electoral process. See
League of Women Voters of N.C., 769 F.3d at 240; Veasey v. Abbott, 830 F.3d at
244; Ohio Democratic Party, 2016 WL 4437605, at *13–14.
The district court’s legal determinations are reviewed de novo, Gonzalez,
677 F.3d at 406, but we defer to “the district court’s superior fact-finding
23
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capabilities,” and review its factual findings for clear error, Salt River, 109 F.3d at
591. In analyzing the first prong of a § 2 claim, the district court has the primary
responsibility for determining “based ‘upon a searching practical evaluation of the
past and present reality,’. . . whether the political process is equally open to
minority voters.” Id. (quoting Gingles, 478 U.S. at 79). At the second prong of a
§ 2 claim, the district court must make the “ultimate finding whether, under the
totality of the circumstances, the challenged practice violates § 2.” Gonzalez, 677
F.3d at 406. This “ultimate finding” is a question of fact that we review for clear
error.11 Id.
2
This case raises a vote denial claim, in that Feldman claims that H.B. 2023’s
restriction on the use of certain third-party ballot collectors denies or abridges
11

The dissent does not dispute that under Gonzalez, the ultimate question is
one of fact. Dissent at 3 n.1. Yet, the dissent argues that the district court’s
assessment of the likelihood of success on the merits of this ultimate question
should be reviewed de novo because we are at the preliminary injunction stage, and
the question is a mixed question of law and fact. See id. We disagree. Our
conclusion that the clear error standard applies in reviewing a trial court’s
determination at the merits stage is equally applicable at the preliminary injunction
stage. See, e.g., Pom Wonderful LLC v. Hubbard, 775 F.3d 1118, 1123 (9th Cir.
2014) (holding, in an appeal from an order denying a motion for a preliminary
injunction, that the clear error standard applies to the district court’s determination
concerning likelihood of confusion, a mixed question of law and fact, because we
had previously held that this standard was applicable to such determinations at the
merits stage).
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minorities’ opportunity to vote. As to the first prong of a § 2 claim, Feldman
argues that H.B. 2023 caused minority group members to have less opportunity to
participate in the political process than non-minorities. Feldman bases this claim
on a multi-step argument. First, Feldman points to evidence in the record that
minorities are statistically less likely than non-minorities to have access to a
vehicle, are more likely to have lower levels of education and English proficiency
than non-minorities, are more likely to suffer from health problems than nonminorities, are more likely to have difficult financial situations than nonminorities, and are more likely than non-minorities to rent houses rather than own
them, which in turn makes them more likely to move than homeowners. Second,
she argues that each of these differences between minorities and non-minorities
shows that minorities must rely on ballot collection by third parties more than nonminorities because minorities have less ability to make use of other alternative
means of voting (such as voting by mail or in person). According to Feldman, this
evidence shows that the burdens of H.B. 2023 fall more heavily on minorities than
non-minorities. Feldman further contends that she satisfied the second prong of
the § 2 test by introducing substantial evidence supporting eight of the nine Senate
Factors.
The district court rejected this argument at the first prong of the § 2 test
25
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based on its determination that Feldman failed to show that H.B. 2023 will cause
protected minorities to have less electoral opportunities than non-minorities. The
district court based its conclusion on both a per se legal rule and on its review of
the evidence. First, the district court held that Feldman failed to provide any
quantitative or statistical data showing that H.B. 2023’s rule precluding the use of
certain third-party ballot collectors had a disparate impact on minorities compared
to the impact on non-minorities. The district court determined that as a matter of
law, such data was necessary in order to establish a § 2 violation. Feldman does
not dispute that she did not provide any direct data on the use of third-party ballot
collectors,12 but argues such data is not necessary to show a disproportionate
impact on minorities, and so the district court’s ruling to the contrary was legal

12

Feldman contends that her failure to adduce evidence that ballot collection
restrictions place a heavier burden on minorities than non-minorities should be
excused because Arizona failed to track how early ballots are returned. As
plaintiff, however, Feldman has the obligation of carrying her burden of proof. See
Gingles, 478 U.S. at 46. Moreover, the record indicates that Feldman had equal
ability to generate the required data. Early ballots have been collected in Arizona
since at least 2002, and surveys could have determined the racial composition of
voters who rely on others to collect their early ballot in Arizona. Moreover, the
Arizona Democratic Party admits that collecting early votes has been an “integral
part of the Arizona Democratic Party’s get-out-the-vote strategy” since at least
2002. Neither the Arizona Democratic Party nor any other organizational plaintiff
has explained why it could not have compiled data on the race of the voters
utilizing ballot collection given that the organizations collecting ballots appear to
be in the best position to gather such information.
26
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error.
While § 2 itself does not require quantitative evidence, past cases suggest
that such evidence is typically necessary to establish a disproportionate burden on
minorities’ opportunity to participate in the political process.13 See, e.g., Veasey v.
Abbott, 830 F.3d at 244 (noting that “courts regularly utilize statistical analyses to
discern whether a law has a discriminatory impact”); Frank, 768 F.3d at 752;
Gonzalez, 677 F.3d at 405–07. Indeed, we are unaware of a vote denial case
holding that a challenged practice placed a disproportionate burden on a protected
minority leading to “less opportunity than other members of the electorate to
participate in the political process and to elect representatives of their choice”
under § 2 without such quantitative or statistical data. 52 U.S.C. § 10301(b).14

13

The dissent appears to conflate the district court’s rule that quantitative
data is necessary to establish the first prong of a § 2 violation with a rule that only
actual post-election voting data can establish a § 2 violation. Dissent at 16. While
the Third Circuit has suggested that plaintiffs must prove that a challenged practice
has an impact on minority voter turnout, see Ortiz v. City of Phila. Office of City
Comm’rs Voter Registration Div., 28 F.3d 306, 314 (3d Cir. 1994), the district
court did not do so, and other circuits have evaluated pre-election challenges by
considering statistical evidence regarding voting registration, voter turnout in prior
elections, Ohio Democratic Party, 2016 WL 4437605, at *14, and the possession
of qualifying voter ID, Veasey v. Abbott, 830 F.3d at 250.
14

Feldman relies on two out-of-circuit vote dilution cases to support her
argument that statistical evidence is not required in the application of the factors
laid out in Gingles. See, e.g., Sanchez v. Colorado, 97 F.3d 1303, 1320–21 (10th
(continued...)
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Notably, Feldman did present statistical evidence in our companion case, discussed
supra n.5.
We need not resolve this legal issue, however, because despite its ruling
regarding the lack of statistical or quantitative evidence, the district court
proceeded to review all the evidence in the record and rested its conclusion that
Feldman had failed to satisfy the first prong of § 2 on the alternate ground that
Feldman did not show that the burden of H.B. 2023 impacted minorities more than
non-minorities. Deferring to “the district court’s superior fact-finding
capabilities,” Salt River, 109 F.3d at 591, we conclude that this holding is not
clearly erroneous.
To satisfy the first prong, Feldman adduced several different categories of
evidence, including individual declarations, legislative history, and files from the
Department of Justice.
14

(...continued)
Cir. 1996); Jenkins v. Red Clay Consol. Sch. Dist. Bd. of Educ., 4 F.3d 1103, 1126
(3d Cir. 1993). But these cases indicate only that when minority voters claim that
racial bloc voting will defeat their opportunity to elect a candidate of their choice,
they may rely on a range of evidence to prove that a particular candidate is the
preferred minority candidate. See Sanchez, 97 F.3d at 1320–21; Jenkins, 4 F.3d at
1126. Neither case addresses the evidence required to show that a practice results
in protected minorities having less opportunity to participate in the political
process than non-minorities. See League of Women Voters of N.C., 769 F.3d at
240; Veasey v. Abbott, 830 F.3d at 244. As noted supra n.10, different evidence
may be required to prove a vote denial claim than to prove a vote dilution claim.
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First, the record includes the declarations of Arizona Democratic lawmakers
and representatives of organizations that have collected and returned ballots in
prior elections. These declarations generally state that members of the
communities they have assisted rely on ballot collection services by third parties.
The district court discounted this testimony because the declarants did not provide
any comparison between the minority communities and non-minority communities.
The record supports this finding. The majority of the declarants focused their
efforts and obtained their experiences in minority communities.15 None of these
declarants compared the impact of H.B. 2023 on minorities as compared to nonminorities. While two of the declarations made conclusory statements that H.B.
2023 “disproportionately impacts” protected minorities, it is not clear error for the

15

For instance, Declarant Randy Parraz stated that his organization, Citizens
for a Better Arizona, “focuse[s] its get-out-the-vote efforts on helping low-income
Latino voters.” Ian Danley’s declaration states that his non-partisan organization,
One Arizona, typically engages with voters in neighborhoods that are heavily
Latino. Declarants Joseph Larios and Ken Chapman work for the Center for
Neighborhood Leadership, which focuses its efforts in “low-income African
American and Latino neighborhoods.” The Arizona Democratic lawmakers who
provided declarations represent constituents who are predominately ethnic
minorities. For example, Representative Ruben Gallego “represent[s]
approximately 763,000 constituents, nearly 80% of whom are ethnic minorities.”
State Senator Martin Quezada “represent[s] approximately 213,000 constituents,
nearly 80% of which are ethnic minorities.” Kate Gallego, the Vice Mayor of the
City of Phoenix, represents a district that “is heavily Latino and has the highest
percentage—15%—of African Americans in any district in Phoenix.”
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district court to discount such statements, where the declarant did not provide the
basis for the conclusion. Cf. Herb Reed Enters., LLC v. Fla. Entm’t Mgmt., Inc.,
736 F.3d 1239, 1250 (9th Cir. 2013) (indicating that a district court should not rely
on “unsupported and conclusory statements” when finding facts as part of a
preliminary injunction analysis).
Other declarations submitted to the district court stated generally that ballot
collection by third parties benefits elderly voters, homebound voters, forgetful
voters, undecided voters, and voters from rural areas, but the court found no
evidence that these categories of voters were more likely to be minorities than nonminorities. Again, this finding is not clearly erroneous. For instance, the district
court stated that while Feldman had provided evidence that the rural communities
of Somerton and San Luis were 95.9% and 98.7% Hispanic or Latino and lacked
home mail delivery, she did not provide evidence about home mail delivery to nonminorities who reside in the rural communities of Colorado City, Fredonia,
Quartzite, St. David, Star Valley, and Wickenburg that are 99.5%, 89.1%, 92.5%,
92.1%, 91.4%, and 90.5% white, respectively. Similarly, while the record shows
that the Tohono O’odham Nation lacks home mail delivery service, Feldman does
not point to evidence showing that H.B. 2023 has a disproportionate impact on
members of the Tohono O’odham Nation compared to non-minorities who also
30
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live in rural communities.16 The district court also rejected Feldman’s argument
that declarations provided by Sergio Arellano, President of the Tucson Chapter of
the Arizona Latino Republican Association, and Kevin Dang, President of the
Vietnamese Community of Arizona, admitted that “minority voters
disproportionately rely on ballot collection.” The district court concluded that
these declarations indicated only that minorities are disproportionately vulnerable
to being taken advantage of by ballot collectors because they often do not
understand English. This conclusion was not clear error.
In addition to the multiple declarations described above, Feldman submitted
legislative testimony from the debates on H.B. 2023, showing that a number of
lawmakers expressed concerns that H.B. 2023 would impact minority
communities, rural communities, working families, and the elderly. This evidence
likewise failed to compare minority communities to non-minority communities.
Finally, the district court considered the Department of Justice’s files
16

The dissent emphasizes that the evidence regarding the lack of mail
delivery service to the Tohono O’odham Nation and the rural communities of
Somerton and San Luis was not contested. Dissent at 21. But the issue is not
whether minority voters have limited access to mail delivery service; rather, the
issue is whether due to H.B. 2023, minorities “have less opportunity than other
members of the electorate to participate in the political process and to elect
representatives of their choice.” 52 U.S.C. § 10301(b) (emphasis added). Without
evidence regarding non-minorities, the comparison required by § 2 cannot be
made.
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regarding its evaluation of S.B. 1412 (a prior Arizona bill proposing ballot
collection restrictions) for purposes of determining whether the bill was entitled to
preclearance under § 5 of the Voting Rights Act.17 The file contained summaries
of telephone conversations between a Department of Justice attorney and various
individuals about ballot collection practices in Arizona. None of these summaries
provide a comparison of the effect of S.B. 1412 on minorities and non-minorities.
Feldman claims that a summary of a phone call with then–Arizona Elections
Director Amy Bjelland shows that Arizona legislators targeted S.B. 1412 at
Hispanic communities. The district court, however, reasonably interpreted this
phone summary as stating that the impetus for S.B. 1412 was an accusation of
voter fraud in San Luis, a predominately Hispanic area in the southern portion of
Arizona, that S.B. 1412 was aimed at this sort of fraud, and that in Bjelland’s view,
voter fraud was more prevalent at the border because individuals living closer to

17

At the time of S.B. 1412’s enactment, Arizona was still subject to Section 5
of the Voting Rights Act, which required Arizona to receive preclearance from the
Department of Justice or a federal court convened in the United States District
Court for the District of Columbia before implementing a new voting standard,
practice, or procedure. 52 U.S.C. § 10304. The Arizona Attorney General
submitted S.B. 1412 to the Department of Justice for preclearance. The
Department of Justice requested additional information about S.B. 1412’s ballot
collection restrictions, but did not complete its evaluation of S.B. 1412 because the
Arizona legislature repealed the ballot-collection measure as a part of an omnibus
bill in 2012.
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the border are more impacted by corruption and voting fraud claimed to exist in
Mexico.
On appeal, Feldman argues that the district court erred because it did not
accept her multi-step argument that she met the first prong of § 2 based on
evidence that certain socioeconomic circumstances disparately impact minorities,
and this disparate impact would combine with a lack of certain third-party ballot
collectors to lessen minorities’ opportunities in the political process. We reject this
argument. Feldman’s evidence of differences in the socioeconomic situation of
minorities and non-minorities does not satisfy the first prong of the § 2 test because
it does not show that H.B. 2023 causes a protected minority group to have less
opportunity than other members of the electorate to participate in the political
process. See Gingles, 478 U.S. at 44 n.8. Proof of a causal connection between the
challenged voting practice and a prohibited result is “crucial,” Gonzalez, 677 F.3d
at 405 (citing Salt River, 109 F.3d at 595), and Feldman points to no evidence that
the restriction on third-party ballot collection causes minorities to have less
opportunity to vote than non-minorities. Indeed, although H.B. 2023 was in effect
for all but the first three days of early voting for the Primary Election, the record
does not include any testimony by minority voters that their ability to participate in
the political process was affected by the inability to use a third-party ballot
collector. The district court did not clearly err in declining to make the inference

(34 of 92)
Case: 16-16698, 10/28/2016, ID: 10178846, DktEntry: 55-1, Page 34 of 58

urged by Feldman (i.e., that due to minorities’ socioeconomic status, they were
likely to have fewer opportunities than non-minorities to participate in the political
process if they could not use certain third-party ballot collectors) in the absence of
evidence supporting that inference.
We rejected a similar argument in Gonzalez. As in this case, the plaintiff in
Gonzalez argued that a law requiring prospective voters to obtain a photo
identification before they cast ballots at the polls violated § 2 because it had a
statistically significant disparate impact on Latino voters. 677 F.3d at 406. To
support this argument, the plaintiff presented evidence “of Arizona’s general
history of discrimination against Latinos and the existence of racially polarized
voting.” Id. at 407. Despite this general history of discrimination, we affirmed the
district court’s rejection of this claim, because the plaintiff was unable to produce
evidence that the photo identification law caused minorities to have less
opportunity to participate in the political process. Id.; see also Frank, 768 F.3d at
752–55 (holding that a photo identification law which had a disparate impact on
minorities did not violate § 2 because plaintiffs failed to show that the law had
caused a discriminatory result). For the same reason, Feldman’s evidence
regarding the socioeconomic situation of minorities is insufficient in the absence of
evidence that H.B. 2023 caused minorities to have less opportunity to participate in
34
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the political process.
In short, the district court did not clearly err in concluding that Feldman
adduced no evidence showing that H.B. 2023 would have an impact on minorities
different than the impact on non-minorities, let alone that the impact would result
in less opportunity for minorities to participate in the political process as compared
to non-minorities.18 Because the court found that Feldman’s § 2 claim failed at the
first prong, as in Gonzalez, the district court had no obligation to reach the second
prong, and therefore did not err in declining to consider whether H.B. 2023
interacted with racial discrimination to cause a discriminatory result. See 677 F.3d
at 407.19 The district court’s conclusion that H.B. 2023 did not violate § 2 was not
“(1) illogical, (2) implausible, or (3) without support in inferences that may be
18

The dissent argues that once plaintiffs have established a burden on
minority voters, a “burden of rejoinder” should be placed on the state. Dissent at
22. But § 2 requires more than merely showing a burden on minorities. It requires
plaintiffs to establish that minorities “have less opportunity than other members of
the electorate to participate in the political process.” 52 U.S.C. § 10301. We have
held that it is not enough for the plaintiff to make “a bare statistical showing of
disproportionate impact on a racial minority”; rather, “Section 2 plaintiffs must
show a causal connection between the challenged voting practice and [a]
prohibited discriminatory result.” Salt River, 109 F.3d at 595 (second emphasis
added) (quoting Ortiz, 28 F.3d at 312); see also Fairley v. Hattiesburg, 584 F.3d
660, 669 (5th Cir. 2009) (“[T]he plaintiffs bear the burden of proof in a VRA case,
and any lack of record evidence on VRA violations is attributed to them.”).
19

We likewise do not consider the nine factors set forth in Gingles, 478 U.S.
at 36–37.
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drawn from the facts in the record,” Hinkson, 585 F.3d at 1262 (internal quotation
marks omitted). Therefore, we hold that the district court did not abuse its
discretion in finding Feldman was unlikely to succeed on her Voting Rights Act
claim.
B
Feldman also contends that the district court erred in concluding that her
facial challenge to H.B. 2023 on constitutional grounds was unlikely to succeed on
the merits. We first lay out the analytical framework for facial challenges to voting
laws under the Fourteenth and First Amendments, and then consider Feldman’s
challenges.20
1
The Constitution grants the States a “broad power to prescribe the ‘Times,
Places and Manner of holding Elections for Senators and Representatives.’” Wash.
State Grange v. Wash. State Republican Party, 552 U.S. 442, 451 (2008) (quoting
U.S. Const., art. 1, § 4, cl. 1). This power under the Elections Clause to regulate
20

The dissent contends that “neither the plaintiffs nor the defendants
categorize the challenge to H.B. 2023 as a facial challenge.” Dissent at 11 n.3.
However, “[t]he label is not what matters.” John Doe No. 1 v. Reed, 561 U.S. 186,
194 (2010). Because Feldman’s “claim and the relief that would follow—an
injunction” barring Arizona from implementing and enforcing H.B. 2023—“reach
beyond the particular circumstances of these plaintiffs,” id., it is properly
characterized as a facial challenge.
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elections for federal offices “is matched by state control over the election process
for state offices.” Id. (quoting Clingman v. Beaver, 544 U.S. 581, 586 (2005)).
“Governments necessarily ‘must play an active role in structuring elections,’” Pub.
Integrity All., Inc. v. City of Tucson, — F.3d —, No. 15-16142, 2016 WL 4578366,
at *3 (9th Cir. Sept. 2, 2016) (en banc) (quoting Burdick v. Takushi, 504 U.S. 428,
433 (1992)), and “as a practical matter, there must be a substantial regulation of
elections if they are to be fair and honest and if some sort of order, rather than
chaos, is to accompany the democratic processes,” Storer v. Brown, 415 U.S. 724,
730 (1974).
However, when a state exercises its power and discharges its obligation “[t]o
achieve these necessary objectives,” the resulting laws “inevitably affect[]—at
least to some degree—the individual’s right to vote and his right to associate with
others for political ends.” Anderson v. Celebrezze, 460 U.S. 780, 788 (1983).
Therefore, the state’s “power is not absolute, but is ‘subject to the limitation that
[it] may not be exercised in a way that violates . . . specific provisions of the
Constitution.’” Wash. State Grange, 552 U.S. at 451 (alterations in original)
(quoting Williams, 393 U.S. at 29). While the Constitution does not expressly
guarantee the right to vote in state and federal elections, the Fourteenth
Amendment protects a citizen’s right “to participate in elections on an equal basis
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with other citizens in the jurisdiction.” Dunn v. Blumstein, 405 U.S. 330, 336
(1972). That is, “once the franchise is granted to the electorate, lines may not be
drawn which are inconsistent with the Equal Protection Clause of the Fourteenth
Amendment.” Harper v. Va. State Bd. of Elections, 383 U.S. 663, 665 (1966).
Similarly, “[w]hile the freedom of association is not explicitly set out in the [First]
Amendment,” Healy v. James, 408 U.S. 169, 181 (1972), “the Court has
recognized a right to associate for the purpose of engaging in those activities
protected by the First Amendment . . . as an indispensable means of preserving
other individual liberties,” Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984).
This right includes the ability “to associate . . . for the advancement of common
political goals and ideas,” Timmons v. Twin Cities Area New Party, 520 U.S. 351,
357 (1997), and “the ability of citizens to band together in promoting among the
electorate candidates who espouse their political views,” Cal. Democratic Party v.
Jones, 530 U.S. 567, 574 (2000). The Supreme Court has long recognized that
“some forms of ‘symbolic speech’ [are] deserving of First Amendment protection.”
Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 65 (2006).
However, First Amendment protection extends “only to conduct that is inherently
expressive.” Id. at 66. Conduct is inherently expressive if it “is intended to be
communicative and . . . in context, would reasonably be understood by the viewer
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to be communicative.” Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288,
294 (1984). For instance, burning the American flag, Texas v. Johnson, 491 U.S.
397, 406 (1989), and wearing an unauthorized military medal, United States v.
Swisher, 811 F.3d 299, 314 (9th Cir. 2016) (en banc), are expressive conduct
within the scope of the First Amendment.
The Supreme Court has explained that constitutional challenges to election
laws “cannot be resolved by any ‘litmus-paper test’ that will separate valid from
invalid restrictions.” Anderson, 460 U.S. at 789. Rather, “a more flexible standard
applies.” Burdick, 504 U.S. at 434. “A court considering a challenge to a state
election law must weigh [1] ‘the character and magnitude of the asserted injury to
the rights protected by the First and Fourteenth Amendments that the plaintiff
seeks to vindicate’ against [2] ‘the precise interests put forward by the State as
justifications for the burden imposed by its rule,’ taking into consideration [3] ‘the
extent to which those interests make it necessary to burden the plaintiff’s rights.’”
Id. (quoting Anderson, 460 U.S. at 789). This framework is generally referred to
as the Anderson/Burdick balancing test. In applying this test, we: (1) identify and
determine the magnitude of the burden imposed on voters by the election law; (2)
identify the State’s justifications for the law; and (3) weigh the burden against the
State’s justifications. The severity of the burden that an election law imposes “is a
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factual question on which the plaintiff bears the burden of proof.” Democratic
Party of Haw. v. Nago, 833 F.3d 1119, 1122–24 (9th Cir. 2016) (citing Cal.
Democratic Party, 530 U.S. 567); Gonzalez v. Arizona, 485 F.3d 1041, 1050 (9th
Cir. 2007) (noting that whether an election law imposes a severe burden is an
“intensely factual inquiry”).
“[T]he severity of the burden the election law imposes on the plaintiff’s
rights dictates the level of scrutiny applied by the court.” Ariz. Libertarian Party v.
Reagan, 798 F.3d 723, 729 (9th Cir. 2015) (quoting Nader v. Cronin, 620 F.3d
1214, 1217 (9th Cir. 2010) (per curiam)). “This is a sliding scale test”: when the
burden imposed is severe, not only the “more compelling the state’s interest must
be,” Ariz. Green Party v. Reagan, — F.3d —, No. 14-15976, 2016 WL 5335037, at
*4 (9th Cir. Sept. 23, 2016), but the regulation also “must be ‘narrowly drawn to
advance a state interest of compelling importance,’” Burdick, 504 U.S. at 434
(quoting Norman v. Reed, 502 U.S. 279, 289 (1992)).
By contrast, “when a state election law provision imposes only ‘reasonable,
nondiscriminatory restrictions’ upon the First and Fourteenth Amendment rights of
voters, ‘the State’s important regulatory interests are generally sufficient to justify’
the restrictions.” Id. (quoting Anderson, 460 U.S. at 788) ; see also Ariz. Green
Party, 2016 WL 5335037, at *4 (“[A] state may justify election regulations
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imposing a lesser burden by demonstrating the state has important regulatory
interests.” (quoting Ariz. Libertarian Party, 798 F.3d at 729–30)). While Burdick
does not call for rational basis review, Pub. Integrity All., 2016 WL 4578366, at
*4, it likewise specifically declined to require that all voting regulations be
narrowly tailored and subjected to strict scrutiny, see Burdick, 504 U.S. at 433.
Rather, Burdick held that when a statute imposes only a limited burden, the
“‘precise interests’ advanced by the State” alone may be “sufficient to defeat [a
plaintiff’s] facial challenge,” Crawford v. Marion Cty. Election Bd., 553 U.S. 181,
203 (2008) (controlling opinion of Stevens, J.) (quoting Burdick, 504 U.S. at 434).
See also Pub. Integrity All., 2016 WL 4578366, at *6 (upholding a municipal
election law, even though it was aimed at furthering the same interests as other
municipal ordinances, because it might have marginal impact beyond that provided
by other laws).
Finally, the Supreme Court has warned that facial challenges “are best when
infrequent,” Sabri v. United States, 541 U.S. 600, 608 (2004), and “are disfavored
for several reasons” in the election law context in particular, Wash. State Grange,
552 U.S. at 450. For instance, Arizona “has had no opportunity to implement
[H.B. 2023], and its courts have had no occasion to construe the law in the context
of actual disputes arising from the electoral context, or to accord the law a limiting
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construction to avoid constitutional questions.” Id. “Claims of facial invalidity
often rest on speculation,” and “raise the risk of ‘premature interpretation of
statutes on the basis of factually barebones records.’” Id. (quoting Sabri, 541 U.S.
at 609). When faced with underdeveloped “evidence regarding the practical
consequences of [H.B. 2023], we find ourselves in the position of Lady Justice:
blindfolded and stuck holding empty scales.” Ariz. Green Party, 2016 WL
5335037, at *6 (quoting Ariz. Libertarian Party, 798 F.3d at 736 (McKeown, J.,
concurring)). Accordingly, plaintiffs asserting a facial challenge “bear a heavy
burden of persuasion,” the magnitude of which the Supreme Court has reminded us
“to give appropriate weight.” Crawford, 553 U.S. at 200.
2
We now turn to Feldman’s Fourteenth Amendment claim. Feldman claims
that the district court made a number of errors in determining that she was unlikely
to prevail on the merits of her claim that H.B. 2023 imposes an undue burden on
Arizona voters that is not outweighed by the State’s asserted interests.
Feldman first argues that the district court erred in its application of the
Anderson/Burdick framework. Under this framework, a district court must first
consider the burden posed by H.B. 2023. Burdick, 504 U.S. at 434. In considering
this burden, we must take care to avoid the “sheer speculation” that often
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accompanies the assessment of burdens when considering facial challenges. Wash.
State Grange, 552 U.S. at 454; see also Chicanos Por La Causa, Inc. v.
Napolitano, 558 F.3d 856, 866 (9th Cir. 2008) (“In any event, a speculative,
hypothetical possibility does not provide an adequate basis to sustain a facial
challenge.”).
Here, the district court did not clearly err in finding that H.B. 2023 did not
“significantly increase the usual burdens of voting.” As an initial matter, H.B.
2023 on its face imposes less of a burden than the challenged law did in Crawford.
Crawford considered the impact of Indiana’s voter-ID law, which required voters
who lacked photo ID to sustain “the inconvenience of making a trip to the [state
Bureau of Motor Vehicles], gathering the required documents, and posing for a
photograph” to obtain the requisite identification. 553 U.S. at 198. In the
alternative, a voter who could not or did not want to obtain a photo ID could
submit a provisional ballot and “travel to the circuit court clerk’s office within 10
days to execute the required affidavit” accompanying the provisional ballot. Id. at
199. The Court found that the law imposed “only a limited burden on voters’
rights.” Id. at 203 (quoting Burdick, 504 U.S. at 439); see id. at 209 (Scalia, J.,
concurring in the judgment).
Crawford’s finding of a limited burden compels a similar conclusion here.
43

(44 of 92)
Case: 16-16698, 10/28/2016, ID: 10178846, DktEntry: 55-1, Page 44 of 58

While the Indiana photo ID law imposed an affirmative requirement that voters
possess photo ID in order to vote, H.B. 2023 limited only one of several methods
of voting that Arizona law otherwise makes available: only third-party ballot
collectors who do not qualify under the statute are precluded from delivering
ballots. The district court’s conclusion that the limitation of one alternative for
ballot collection does not “represent a significant increase over the usual burdens
of voting” is not clearly erroneous. Crawford, 553 U.S. at 198; see Ohio
Democratic Party, 2016 WL 4437605, at *6 (rejecting a challenge to Ohio’s
“withdrawal of the convenience of same-day registration” and holding that the
Constitution does not “require all states to maximize voting convenience”).21
Further, any burden imposed by H.B. 2023 is mitigated by the availability of
alternative means of voting. The lead opinion in Crawford held that the burden
imposed by Indiana’s voter-ID law was “mitigated by the fact that, if eligible,
voters without photo identification may cast provisional ballots,” even though
doing so required a voter to make two trips: the first to vote and the second to
21

The dissent argues that because “80% of the electorate uses early absentee
voting,” it “has transcended convenience and has become instead a practical
necessity.” Dissent at 9. In doing so, the dissent elides the distinction between
early absentee voting in general and early absentee voting through third-party
ballot collection, the only practice restricted by H.B. 2023. Feldman did not
provide “concrete evidence,” Crawford, 553 U.S. at 201, of the number of voters
who rely on this practice.
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execute the required affidavit. 553 U.S. at 199. Here, H.B. 2023 could at most
require that a voter make that first trip—to vote in the first instance. Because
making two trips does not represent a burden “over the usual burdens of voting” in
Crawford, id. at 198, the district court could reasonably determine that the single
trip required here does not represent such a burden, either. Although Feldman
contends that “thousands” of Arizona voters rely on third-party ballot collection in
order to cast their early ballots,” the record does not support her additional claim
that without ballot collection by third parties disqualified by H.B. 2023, many
Arizona voters “would not have been able to vote in prior elections.”
Feldman also argues that the district court erred in failing to consider the
burdens imposed on specific groups of voters for whom H.B. 2023 poses a more
serious challenge. We disagree, because the evidence in the record was
insufficient for such an analysis. While a court may consider a law’s impact on
subgroups, there must be sufficient evidence to enable a court “to quantify the
burden imposed on the subgroup.” Pub. Integrity All., 2016 WL 4578366, at *3
n.2 (citing Crawford, 553 U.S. at 199–203; id. at 212–17 (Souter, J., dissenting));
see also Ne. Ohio Coal. for the Homeless v. Husted, — F.3d —, Nos. 16-3603, 163691, 2016 WL 4761326, at *11–12 (6th Cir. Sept. 13, 2016) (holding that
Crawford may permit “weighing the ‘special burden’ faced by ‘a small number of
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voters’” when there is “quantifiable evidence from which an arbiter could gauge
the frequency with which this narrow class of voters has been or will become
disenfranchised,” but that in the absence of such evidence, a court should “consider
the burden that the provisions place on all . . . voters.” (quoting Crawford, 553
U.S. at 200)), reh’g en banc denied, — F.3d —, 2016 WL 5939925 (6th Cir. Oct.
6, 2016). In Crawford, the Court acknowledged that the photo ID requirement
placed “a somewhat heavier burden . . . on a limited number of persons,” but did
not consider this burden because it was “not possible to quantify either the
magnitude of the burden on this narrow class of voters or the portion of the burden
imposed on them that is fully justified.” 553 U.S. at 199–200. Accordingly, the
Court instead considered “the statute’s broad application to all . . . voters.” Id. at
202–03 (quoting Burdick, 504 U.S. at 439). Here, the record includes broad
assertions regarding the number of ballots previously collected, but does not
include sufficient “concrete evidence” of “the number of registered voters” within
specific groups or evidence that permits weighing of the burden on these voters,
such as whether H.B. 2023 would merely inconvenience these voters or preclude
them from voting. Id. at 200–01. Given the paucity of evidence regarding these
key issues, the district court did not err in declining to focus on the burden on
specific groups. See id. at 201–02. We conclude that the district court did not
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clearly err in identifying and assessing the burden imposed by H.B. 2023.
Because the district court did not clearly err in its determination of the
burden imposed by H.B. 2023 on the right to vote, we proceed to the second step
of the Anderson/Burdick framework and consider Arizona’s interests. Feldman
does not dispute that Arizona’s interest in preventing absentee-voting fraud and
maintaining public confidence in elections are “relevant and legitimate state
interests,” Crawford, 553 U.S. at 191, nor could she. “A State indisputably has a
compelling interest in preserving the integrity of its election process.” Purcell, 549
U.S. at 4 (quoting Eu v. S.F. Cty. Democratic Cent. Comm., 489 U.S. 214, 231
(1989)). “While the most effective method of preventing election fraud may well
be debatable, the propriety of doing so is perfectly clear.” Crawford, 553 U.S. at
196. Similarly, “public confidence in the integrity of the electoral process has
independent significance, because it encourages citizen participation in the
democratic process.” Id. at 197. And as the district court correctly recognized,
absentee voting may be particularly susceptible to fraud, or at least perceptions of
it. See Crawford, 553 U.S. at 225 (Souter, J., dissenting); Griffin v. Roupas, 385
F.3d 1128, 1131 (7th Cir. 2004); see also United States v. Townsley, 843 F.2d 1070
(8th Cir. 1988). The district court did not err in crediting Arizona’s important
interest in preventing fraud even in the absence of evidence that voter fraud had
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been a significant problem in the past. In Crawford, the Court noted that “[t]he
record contains no evidence of any such fraud actually occurring,” but nonetheless
concluded that “not only is the risk of voter fraud real but . . . it could affect the
outcome of a close election.” 553 U.S. at 194–96; see also Ohio Democratic
Party, 2016 WL 4437605, at *9; Frank, 768 F.3d at 749–50. Courts recognize that
legislatures need not restrict themselves to a reactive role: legislatures are
“permitted to respond to potential deficiencies in the electoral process with
foresight rather than reactively.” Munro v. Socialist Workers Party, 479 U.S. 189,
195–96 (1986).
Feldman also contends that the district court made several legal errors in
assessing Arizona’s interests and in weighing them against the burden on voters.
First, Feldman argues that the district court erred in holding that “laws that do not
significantly increase the usual burdens of voting do not raise substantial
constitutional concerns.” We disagree. It is axiomatic that under a balancing test
such as Anderson/Burdick’s, less weight on one side of the scale allows that scale
to be more easily tipped in the other direction. “[W]hen a state election law
provision imposes only ‘reasonable, nondiscriminatory restrictions’ upon the First
and Fourteenth Amendment rights of voters, ‘the State’s important regulatory
interests are generally sufficient to justify’ the restrictions.” Burdick, 504 U.S. at
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434 (quoting Anderson, 460 U.S. at 788).
Second, Feldman argues that the district court failed to consider the meansend fit between Arizona’s interests in preventing absentee-voting fraud and
eliminating the perception of fraud on the one hand and the burdens imposed on
voters on the other hand. Relying on a vacated Sixth Circuit opinion, see Ohio
State Conference of the NAACP v. Husted, 768 F.3d 524 (6th Cir. 2014), vacated,
No. 14-3877, 2014 WL 10384647 (6th Cir. Oct. 1, 2014), Feldman argues that
Arizona was required to “explain why the particular restriction imposed is actually
necessary,” id. at 545. Again, we disagree. The lead opinion in Crawford held that
a limited burden on voters’ rights imposed by the challenged law was outweighed
by two “unquestionably relevant” interests offered by the state, without
considering the fit between those interests and the voter-ID law. See 553 U.S. at
203. And as several of our sister circuits have recognized, it is “practically selfevidently true” that implementing a measure designed to prevent voter fraud would
instill public confidence. Ohio Democratic Party, 2016 WL 4437605, at *9 (citing
Crawford, 553 U.S. at 197); see Frank, 768 F.3d at 750 (noting that Crawford took
“as almost self-evidently true” the relationship between a measure taken to prevent
voter fraud and promoting voter confidence). By asserting its interest in
preventing election fraud and promoting public confidence in elections, essentially
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the same interests as in Crawford, Arizona bore its burden of establishing
“important regulatory interests” sufficient to justify the minimal burden imposed
by H.B. 2023. Accordingly, the district court could reasonably conclude that
Arizona’s means—restricting third-party ballot collection—matched the desired
ends of preventing voter fraud and promoting voter confidence in the electoral
system.22
For similar reasons, we reject Feldman’s argument that the district court
erred in not considering whether Arizona’s “goals could have been achieved
through less burdensome means.” Neither the Supreme Court nor we have
required a state to prove there is no less restrictive alternative when the burden
imposed is minimal. Burdick expressly declined to require that restrictions
imposing minimal burdens on voters’ rights be narrowly tailored. See 504 U.S. at
22

The dissent argues that “the state’s justification for the law was weak”
because it “could not identify a single example of voter fraud caused by ballot
collection.” Dissent at 9. But the record does contain evidence of improprieties,
such as ballot collectors impersonating elections officials. Moreover, Arizona’s
interest is not simply in preventing fraud, but also in promoting public confidence
in the electoral system, and the record contains evidence from which the district
court could properly conclude, as Feldman’s expert conceded, that absentee voting
is particularly conducive to fraud. “[O]ccasional examples” of fraud—as
documented in the Arizona Republic article cited by the dissent—“demonstrate
that . . . the risk of voter fraud [is] real,” Crawford, 553 U.S. at 195–96. Courts,
wisely, do not require “that a State’s political system sustain some level of
damage” before allowing “the legislature [to] take corrective action.” Munro, 479
U.S. at 195.
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433. Consistent with Burdick, we upheld in Public Integrity Alliance an election
restriction (ward-based primary elections) that furthered the interest of “ensuring
local representation by and geographic diversity among elected officials” by
ensuring that “the candidates nominated in a given ward actually have the support
of a majority of their party’s voters in that ward,” even though other less-restrictive
means such as candidate-residency requirements could achieve the same broader
purpose. 2016 WL 4578366, at *5. Similarly, in Arizona Green Party, we rejected
the argument that the state must “adopt a system that is the most efficient possible”
such that later deadlines could be set, in light of the “de minimis burden” imposed
by the existing deadlines. 2016 WL 5335037, at *7. As the district court found,
H.B. 2023 establishes a chain-of-custody for absentee ballots that furthers
Arizona’s stated interests of reducing fraud and promoting public confidence, even
though other, less restrictive, laws may achieve the same broader purpose.
In sum, we conclude that the district court did not clearly err in finding that
H.B. 2023 imposed a minimal burden on voters’ Fourteenth Amendment right to
vote, in finding that Arizona asserted sufficiently weighty interests justifying the
limitation, and in ultimately concluding that Feldman failed to establish that she
was likely to succeed on the merits of her Fourteenth Amendment challenge.
3
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We next consider Feldman’s First Amendment claim. According to
Feldman, the district court undervalued the expressive significance of ballot
collection when it concluded that she was unlikely to succeed on the merits of her
First Amendment freedom of association claim. Feldman contends that through
ballot collection, individuals and organizations convey their support for the
democratic process and for particular candidates and political parties. For
example, declarant Ian Danley stated that his coalition, One Arizona, helps its
“voters ensure that their voices are heard on Election Day” by “collecting and
personally delivering their signed, sealed early ballots.” Similarly, declarant
Rebekah Friend stated that under H.B. 2023, the Arizona State Federation of Labor
will have difficulty fulfilling its goal of encouraging its members to register and
vote because it “will no longer be able to help its members or other voters vote by
taking their signed, sealed early ballots to the Recorder’s office.” Therefore,
Feldman argues, “ballot collectors convey that voting is important not only with
their words but with their deeds.”
We first consider whether ballot collection is expressive conduct protected
under the First Amendment. See Clark, 468 U.S. at 293 n.5 (“[I]t is the obligation
of the person desiring to engage in assertedly expressive conduct to demonstrate
that the First Amendment even applies. To hold otherwise would be to create a rule
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that all conduct is presumptively expressive.”). We agree with the district court
that it is not. Even if ballot collectors intend to communicate that voting is
important, “[w]e cannot accept the view that an apparently limitless variety of
conduct can be labeled ‘speech’ whenever the person engaging in the conduct
intends thereby to express an idea.” United States v. O’Brien, 391 U.S. 367, 376
(1968). Unlike burning an American flag or wearing a military medal, ballot
collection does not convey a message that “would reasonably be understood by the
viewer to be communicative.” Swisher, 811 F.3d at 311 (quoting Clark, 468 U.S.
at 294). Rather, a viewer would reasonably understand ballot collection to be a
means of facilitating voting, not a means of communicating a message. See, e.g.,
Voting for Am., Inc. v. Steen, 732 F.3d 382, 392 (5th Cir. 2013) (concluding that
collecting and delivering voter registration applications is “merely conduct”
because “there is nothing inherently expressive” about it).
While political organizations undoubtedly engage in protected activities,
ballot collection does not acquire First Amendment protection merely because it is
carried out along with protected activities and speech. See Forum for Acad. &
Institutional Rights, Inc., 547 U.S. at 66 (concluding that “combining speech and
conduct” is not enough to create expressive conduct); Voting for Am., 732 F.3d at
389 (“The Court also has repeatedly explained that non-expressive conduct does
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not acquire First Amendment protection whenever it is combined with another
activity that involves protected speech.”). Because H.B. 2023 regulates only thirdparty ballot collection, which is non-expressive conduct, the district court did not
err in concluding that H.B. 2023 does not implicate the First Amendment.
Moreover, even if we assumed that H.B. 2023 implicates the First
Amendment, we agree with the district court’s conclusion that Arizona’s
regulatory interests in preventing voter fraud justifies the minimal burden that
H.B. 2023 imposes on associational rights under the Anderson/Burdick test.
Looking first at the burden imposed by H.B. 2023, the district court did not clearly
err in finding that H.B. 2023 does not impose a severe burden. H.B. 2023 does not
prevent individuals and organizations from encouraging others to vote, educating
voters, helping voters register, helping voters complete their early ballots,
providing transportation to voting sites or mailboxes, or promoting political
candidates and parties. Ariz. Rev. Stat. § 16-1005; see, e.g., Timmons, 520 U.S. at
361 (concluding that the burden a Minnesota law imposed on a political party’s
First and Fourteenth Amendment rights was not severe because the party remained
“free to endorse whom it likes, to ally itself with others, to nominate candidates for
office, and to spread its message to all who will listen”). H.B. 2023 does not
prevent individuals and organizations from associating “for the advancement of
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common political goals and ideas,” Timmons, 520 U.S. at 357, or from “[banding]
together in promoting among the electorate candidates who espouse their political
views,” Cal. Democratic Party, 530 U.S. at 574.
Turning to Arizona’s regulatory interests, we conclude for the reasons
discussed supra at 47–48 that the district court did not clearly err in finding that
Arizona has important regulatory interests in preventing voter fraud and
maintaining the integrity of the electoral process. Accordingly, the district court
could properly conclude that Arizona’s important regulatory interests are sufficient
to justify any minimal burden on associational rights, as discussed supra at 49–51.
In sum, we conclude that ballot collection is not expressive conduct
implicating the First Amendment, but even if it were, Arizona has an important
regulatory interest justifying the minimal burden that H.B. 2023 imposes on
freedom of association. The district court did not err in concluding that the
Feldman was unlikely to succeed on the merits of her First Amendment claim.
IV
Having concluded that the district court did not err in holding that Feldman
failed to demonstrate a likelihood of success on the merits, we briefly consider the
remaining equitable factors for issuing a preliminary injunction. Because it is not
likely that Feldman will suffer a violation of her statutory or constitutional rights,
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she likely has “failed to establish that irreparable harm will flow from a failure to
preliminarily enjoin defendants’ actions.” Hale v. Dep’t of Energy, 806 F.2d 910,
918 (9th Cir. 1986).
Even if Feldman had raised serious questions as to the merits of her claims,
and also shown a likelihood of irreparable harm, Winter, 555 U.S. at 22, relief
would not be warranted because Feldman has not shown that “the balance of
hardships tips sharply” in her favor or that an injunction is in the public interest.
All. for the Wild Rockies, 632 F.3d at 1135. This case is not one in which
“qualified voters might be turned away from the polls.” Purcell, 549 U.S. at 4.
Rather, it is one in which voters are precluded from giving their ballots to thirdparty ballot collectors and organizations must use an alternative means of
mobilizing their voters. Cf. Lair, 697 F.3d at 1215 (the existence of “other options
for engaging in political speech” militated in favor of staying an injunction against
enforcement of a state law restricting one avenue of speech). Indeed, the district
court found from the evidence that many voters who entrust their ballots to
collectors do so merely for convenience, and we cannot disturb this finding. See
Hinkson, 585 F.3d at 1262 (noting our deference to findings that are plausible and
supported by the record). The record does not establish that the organizational
plaintiffs’ need, in light of H.B. 2023, to reallocate resources as part of a
56
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reconfigured get-out-the-vote effort constitutes a substantial hardship.
The impact of H.B. 2023 on prospective voters, which the district court
found largely to be inconvenience, does not outweigh the hardship on Arizona,
which has a compelling interest in the enforcement of its duly enacted laws. See
Nken v. Holder, 556 U.S. 418, 436 (2009) (recognizing the public interest in the
enforcement of the law); Veasey v. Perry, 769 F.3d at 895 (“When a statute is
enjoined, the State necessarily suffers the irreparable harm of denying the public
interest in the enforcement of its laws.”). As a general matter, Arizona’s regulation
of the early voting process advances its interest in preserving ballot secrecy and
preventing “undue influence, fraud, ballot tampering, and voter intimidation.”
Miller, 179 Ariz. at 180. The interest in preventing fraud is “compelling,” Purcell,
549 U.S. at 4, and for Arizona no less than for Feldman, there are no “do over”
elections; “the State cannot run the election over again” with the tools H.B. 2023
provides to combat possible fraud. Veasey v. Perry, 769 F.3d at 896. On this
record, then, the balance cannot be said to tip “sharply” in Feldman’s favor. All.
for the Wild Rockies, 632 F.3d at 1135.
We turn finally to the public interest, an inquiry that “primarily addresses
impact on non-parties,” Bernhardt v. Los Angeles County, 339 F.3d 920, 931 (9th
Cir. 2003), but that closely tracks Arizona’s own interests, see Nken, 556 U.S. at
57

(58 of 92)
Case: 16-16698, 10/28/2016, ID: 10178846, DktEntry: 55-1, Page 58 of 58

435. Like Arizona itself, its citizens “have a deep interest in fair elections.” Lair,
697 F.3d at 1215. Even in the absence of actual fraud, the prospect of early voting
fraud may undermine public confidence in the results of the election. Purcell, 549
U.S. at 4. At the very least, H.B. 2023 assists in exorcizing the specter of
illegitimacy that may hang over the electoral process in the minds of some citizens.
“Given the deep public interest in honest and fair elections” as well as the
“numerous available options” for voters to submit ballots in Arizona consistent
with H.B. 2023, Lair, 697 F.3d at 1215, removing H.B. 2023 from the State’s
regulatory toolbox in the middle of the voting period may well do more harm to the
perceived integrity and legitimacy of the election than good.
Feldman is therefore not only unlikely to prevail on the merits, but, as the
district court concluded, her interest in avoiding possible irreparable harm does not
outweigh Arizona’s and the public’s mutual interests in the enforcement of H.B.
2023 pending final resolution of this case. In reaching this conclusion, we heed the
Supreme Court’s admonition to consider the harms “specific to election cases,”
Purcell, 549 U.S. at 4, attendant on enjoining the enforcement of a state’s voting
law while it is currently in play, and just weeks before an election.
AFFIRMED.
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THOMAS, Chief Judge, dissenting:
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Arizona has criminalized one of the most popular and effective methods by

which minority voters cast their ballots. Because this law violates the Constitution
and the Voting Rights Act, I must respectfully dissent.
I
Like most states, Arizona allows voters to cast a ballot on election day at a
polling place, or to cast an early absentee vote, either in person or by mail. A.R.S.
§ 16-541. Early voting has become increasingly popular in Arizona, as evidenced
by the fact that 81% of ballots cast in the last Presidential election were cast by
early voting, a 12% increase from the 2012 election. An important reason for the
increase in early voting is that Arizona has substantially reduced the number of
polling places, resulting in extraordinarily long lines, with voters waiting many
hours to cast their ballots. In one urban area, there is one voting center for nearly
70,000 registered voters. In some precincts in Maricopa County, voters waited for
four hours to cast their ballots in the Presidential Preference Primary election
earlier this year. In other precincts, the wait was up to six hours. Compounding
the problem is that, in Maricopa County in particular, polling places change with
each election, and the County is using a different polling place system for the
general election than it did in the Presidential Preference election earlier this year.
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As the use of early voting has skyrocketed in Arizona, voters have
increasingly used friends, organizations, political parties, and campaign workers to
transmit their ballots. Some efforts are typical of “get-out-the-vote” campaigns by
partisan groups; others are targeted to provide a service to those who cannot get to
the polls. Because of geographic and other impediments to voting, voting by ballot
collection has become a critical means for minority voters to cast their ballots. A
substantial number of rural minority voters live in areas without easy access to
mail service. In urban areas, many minority voters are socioeconomically
disadvantaged, meaning that they may lack reliable mail service and have to rely
on public transportation to get to polling places.
Nonetheless, Arizona enacted the law at issue, House Bill 2023, codified at
A.R.S. § 16-1005 (H)-(I), which imposes felony criminal sanctions for nonhousehold members or caregivers who collect early ballots from others. Plaintiffs
filed this lawsuit challenging the law under the Voting Rights Act of 1965 and the
First and Fourteenth Amendments to the United States Constitution. The district
court denied the plaintiffs’ motion for a preliminary injunction, and this
interlocutory appeal followed.
We review the denial of a preliminary injunction for abuse of discretion.
All. for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). A
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district court abuses its discretion if its analysis is premised on an inaccurate view
of the law. Pom Wonderful LLC v. Hubbard, 775 F.3d 1118, 1123 (9th Cir. 2014).
In such instances, we review de novo the legal premises underlying the preliminary
injunction. Id.1
II
The district court erred in its analysis of the plaintiffs’ Fourteenth
Amendment claims. First, it erroneously employed a rational basis review
standard, when the appropriate standard was a “balancing and means-end fit
analysis.” Pub. Integrity All. v. City of Tucson, 2016 WL 4578366, at *3 (9th Cir.

1

The majority believes the district court’s findings of fact are reviewed by
this Court for clear error because the district court has superior fact-finding
capabilities. Maj. Op. at 23. The majority also believes a district court’s answer to
the ultimate question–whether there was a § 2 violation–is a finding of fact entitled
to deference. The majority cites Gonzales for that proposition. However, the
district court did not conduct any evidentiary hearings to resolve disputed factual
issues, and most of the record is undisputed, and the parties’ submissions were by
affidavit. Furthermore, the district court here did not determine whether there was
a § 2 violation because, unlike in Gonzales, we are not yet at the merits stage of the
inquiry. This is an appeal of a denial of a preliminary injunction, so we are
reviewing the district court’s determination that the plaintiffs are unlikely to
succeed on the merits of their claims. In my view, the plaintiffs are likely to
succeed on the merits and the district court reached the opposite conclusion
because it made errors of law. Therefore, review is de novo as to those questions.
Pom Wonderful LLC, 775 F.3d at 1123. Most of the district court’s opinion
involves a mixed question of law and fact. In election cases, as with other appeals,
we review such decisions de novo. United States v. Blaine County, Montana, 363
F.3d 897, 909 (9th Cir. 2004).
3
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2016) (en banc). As Public Integrity Alliance recognized, the Supreme Court
established the appropriate standard of review for laws regulating the right to vote
in Burdick v. Takushi, 504 U.S. 428 (1992). As we explained in Public Integrity
Alliance:
Under Burdick’s balancing and means-end fit framework, strict
scrutiny is appropriate when First or Fourteenth Amendment rights
“are subjected to ‘severe’ restrictions.” Id. (quoting Norman v. Reed,
502 U.S. 279, 289, 112 S.Ct. 698, 116 L.Ed.2d 711 (1992)). “But
when a state election law provision imposes only ‘reasonable,
nondiscriminatory restrictions’ upon the First and Fourteenth
Amendment rights of voters, ‘the State’s important regulatory
interests are generally sufficient to justify’ the restrictions.” Id.
(quoting Anderson, 460 U.S. at 788, 103 S.Ct. 1564).
Pub. Integrity All., 2016 WL 4578366, at *3.
However, rather than reviewing H. B. 2023 under a balancing and meansend fit analysis, the district court conducted a rational basis review, committing
legal error.2
2

The majority concludes that because Arizona’s regulatory interests are
sufficient to justify the “minimal burden” imposed by H.B. 2023, “the district court
was not required to conduct a means-end fit analysis here.” Maj. Op. at 47–48.
That is an erroneous interpretation of Supreme Court and our precedent. “The
Supreme Court delineated the appropriate standard of review for laws regulating
the right to vote in Burdick v. Takushi[:]” it is a “balancing and means-end fit
framework.” Pub. Integrity All., 2016 WL 4578366, at *3. A court may not avoid
application of a means-end fit framework in favor of rational basis review simply
by concluding that the state’s regulatory interests justify the voting burden
imposed. Moreover, Burdick tells us that in weighing “the character and
magnitude of the asserted injury” against the “precise interests put forward by the
State as justifications for the burden imposed by its rule,” we must take into
4
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The second, and more important legal error, was that the district court
misapplied the analysis required by Burdick and Anderson v. Celebrezze, 460 U.S.
780, 789 (1983). Under Anderson-Burdick, the court must weigh the nature and
magnitude of the burden imposed by the law against the state’s interest and
justification for it. Nader v. Brewer, 531 F.3d 1028, 1034 (9th Cir. 2008).
The burden of the law on Arizona minority voters is substantial and occurs
in both urban and rural areas of the state. The uncontradicted evidence presented
to the district court showed that a substantial number of minority voters used ballot
collection as their means of voting. As Maricopa Board of Supervisors Steve
Gallardo testified: “ballot collectors are used in large part by Latino and Native
American groups and [ballot collecting] has come to be critical in enabling voters
in those communities to exercise their fundamental right to vote.”
The record demonstrated that, in many rural areas with a high proportion of
minority voters, home mail delivery was not available, and it was extremely
difficult to travel to a post office. No one contested the fact that the rural
communities of Somerton and San Luis, which are comprised of 95.9% and 98.7%
Hispanic voters, respectively, were without home mail delivery and reliable
consideration “the extent to which those interests make it necessary to burden the
plaintiff’s rights.” 504 U.S. at 434. In this case, the State’s asserted interest does
not make necessary the substantial burden on the voting rights of minorities.
Simply put, the State’s end does not fit the means employed.
5
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transportation. As the representative for that district testified, “[b]ecause many of
these voters are elderly and have mobility challenges, it is a common practice in
this area to have one neighbor pick up and drop off mail for others on their street as
a neighborly service.” The representative noted that there is only one post office,
which is located across a highway crowded with cars waiting to cross the border,
and is virtually inaccessible by foot.
Another example of the impact of the law on minority voters is the Tohono
O’odham Indian Nation. The Tohono O’odham reservation constitutes over 2.8
million acres in the Sonoran desert. It is an area larger than Rhode Island and
Delaware, and approximates the size of Connecticut. It has about 14,000
registered voters. It does not have home mail delivery. It has one post office,
which is over 40 miles away from many residents. The evidence in this case shows
that restrictions on ballot collection affect the Tohono O’odham tribe significantly.
No one contested the fact that the members of the Tohono O’odham Indian Nation
have limited access to a postal service and no home mail delivery.
Similarly, no one disputed that members of the Cocopah Indian Tribe do not
have home mail delivery or easy access to a post office. The Cocopah Reservation
is located along the lower Colorado River, south of Yuma, Arizona. The Cocopah
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Reservation comprises approximately 6,500 acres, with approximately 1,000 tribal
members who live and work on or near the Reservation.
As to urban areas, record evidence demonstrated that the burden of the law
affected minority voters the most because of socioeconomic factors. Minority
voters in urban areas were more likely to be economically disadvantaged. The
record showed that many minority urban voters lived in places with insecure mail
delivery; that many minority urban voters were dependent upon public
transportation, which made election day in-person voting difficult; that many
minority voters worked several jobs, making it difficult to take time off work to
vote in person; and that many infirm minority voters did not have access to
caregivers or family who could transmit ballots.
Martin Quezada, State Senator for Arizona’s Twenty-Ninth Senate District
testified that:
I represent approximately 213,000 constituents, nearly 80% of which
are ethnic minorities. In particular, Hispanic citizens comprise 67%
of the population of my district, the highest percentage of any district
in the state of Arizona. My district is a working-class community, and
many of my constituents depend on public transportation. [ . . . ]
Many of my constituents were severely burdened by the long lines
and lack of polling locations in the 2016 presidential preference
election. My entire district only had one vote center, in Maryvale, to
service the nearly 70,000 registered voters . . . .

7
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The President of a nonprofit organization comprised of Latino citizens and
community leaders testified that many minorities required assistance in making
sure that they were following the proper voting procedure, and in low income areas
they were concerned about the security of their mailboxes.
Further complicating voting in Arizona’s urban areas is that there are not
only few places to vote, but that the polling locations change frequently. Indeed,
because the City of Phoenix elections are run independently by the City, a voter
might have to go to two different polling places to cast ballots on election day.
According to the Executive Director of a nonprofit organization working primarily
in low-income African-American and Latino neighborhoods, this confusion
significantly burdened those communities because many minorities had difficulty
navigating the voting process, especially those Spanish-speaking voters who were
not also fluent in English. The record also showed that election administrators
were prone to make errors with Spanish-language materials. Those voters
encounter significant hurdles at polling places. Thus, the opportunity for early
voting is especially important for those citizens.
The district court and the State dismiss the burdens imposed on minority
voters seeking to vote early as attacks on a process that provides only a “more
convenient” means of voting. However, when 80% of the electorate uses early
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absentee voting as the method by which they cast their ballots, the method has
transcended convenience and has become instead a practical necessity. Thus, when
severe burdens are placed on this form of voting, it has a significant impact on
elections and the right to vote.
Against this burden, the state’s justification for the law was weak. The state
identified its interest as preventing voter fraud. However, the sponsors of the
legislation could not identify a single example of voter fraud caused by ballot
collection. Not one. Nor is there a single example in the record of this case. The
primary proponent of the legislation admitted there were no examples of such
fraud, but that the legislation was based on the speculative theory that fraud could
occur. A study by the Arizona Republic found that, out of millions of ballots cast
from 2005 to 2013, there were only 34 cases of fraud prosecution. All involved
voting by felons or non-citizens. None involved any allegation of fraud in ballot
collection. And none of the cases resulted in a conviction. A study by the National
Republican Lawyers Association, which was dedicated to finding voter fraud and
investigated evidence of potential fraud between 2000 and 2011, uncovered no
example of fraud resulting from the collection and delivery of early ballots in
Arizona. A follow-up analysis through May of 2015 failed to uncover any
examples of ballot collection fraud. The plaintiffs produced numerous affidavits
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that attested that no one associated with ballot collection had ever witnessed any
voter fraud. Further, the record indicated that there are effective processes in place
to handle any ballot that exhibits any signs that tampering has occurred. The
Director of Elections for Maricopa County, the most populated county in Arizona,
with a population of four times the next most populated county, testified at the
legislative hearings that the County was well equipped to deal with voter fraud.
Under state election procedure, voters can check the status of their ballot at any
time. In short, the specter of voter fraud by ballot collection is much like the
vaunted opening of Al Capone’s vault: there is simply nothing there.
Thus, when one balances the serious burdens placed on minorities by the law
against the extremely weak justification offered by the state, one can only conclude
under the Anderson-Burdick analysis that the plaintiffs have established a
likelihood of success on the merits of their Fourteenth Amendment claim.3 Based
3

The majority asserts that plaintiffs in this case are bringing a facial challenge
to H.B. 2023 and they therefore bear a “heavy burden of persuasion” because such
challenges “raise the risk of premature interpretation of statutes.” Maj. Op. at 40
(internal quotations omitted). It is worth noting that neither the plaintiffs nor the
defendants categorize the challenge to H.B. 2023 as a facial challenge; only the
majority opinion does so. It is also worth noting that securing a court’s
interpretation of the effects of H.B. 2023 before the law is enforced is the point of
seeking a preliminary injunction. But for my part, I think this is a distinction
without a difference because “[t]he underlying constitutional standard [in an as
applied challenge] . . . is no different th[a]n in a facial challenge.” Legal Aid Servs.
of Or. v. Legal Servs. Corp., 608 F.3d 1084, 1096 (9th Cir. 2010) (quoting
Velazquez v. Legal Servs. Corp., 462 F.3d 219, 228 (2d Cir. 2006)). “Facial and
10
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on the mostly uncontroverted record, the district court erred in misapplying
Anderson-Burdick.4
III
The district court also erred in denying the motion for a preliminary
injunction based on the Voting Rights Act claims. The Voting Rights Act of 1965
“was designed by Congress to banish the blight of racial discrimination in voting,
which has infected the electoral process in parts of our country for nearly a
century.” State of S.C. v. Katzenbach, 383 U.S. 301, 308 (1966) abrogated by
Shelby Cty., Ala. v. Holder, __ U.S. __, 133 S. Ct. 2612 (2013). The Act
“implemented Congress’ firm intention to rid the country of racial discrimination
in voting. It provided stringent new remedies against those practices which have

as-applied challenges differ in the extent to which the invalidity of a statute need be
demonstrated (facial, in all applications; as-applied, in a personal application).
Invariant, however, is the substantive rule of law to be used. In other words, how
one must demonstrate the statute’s invalidity remains the same for both types of
challenges, namely, by showing that a specific rule of law, usually a constitutional
rule of law, invalidates the statute, whether in a personal application or to all.”
Velazquez, 462 F.3d at 228 (emphasis in original).
4

Plaintiffs assert an additional Constitutional claim under the First
Amendment. In my view, the district court erred in concluding that H. B. 2023 did
not burden their First Amendment associational rights. However, in my view, the
district court did not abuse its discretion in denying a preliminary injunction based
on this independent claim.
11

(70 of 92)
Case: 16-16698, 10/28/2016, ID: 10178846, DktEntry: 55-2, Page 12 of 29

most frequently denied citizens the right to vote on the basis of their race.” Allen v.
State Bd. of Elections, 393 U.S. 544, 548 (1969).
The central purpose of the Act was “[t]o enforce the fifteenth amendment to
the Constitution of the United States.” Chisom v. Roemer, 501 U.S. 380, 383
(1991) (quoting Pub.L. 89–110, 79 Stat. 437, 42 U.S.C. § 1973 et seq.). The
Fifteenth Amendment provides that “[t]he right of citizens of the United States to
vote shall not be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.” U.S. Const. amend.
XV, § 1.
At issue in this case is § 2 of the Act, which is “a restatement of the Fifteenth
Amendment.” Roemer, 501 U.S. at 392. Section 2 provides, without limitation,
that any voting qualification that denies citizens the right to vote in a
discriminatory manner violates the Voting Rights Act. 42 U.S.C. § 1973; see also
Allen, 393 U.S. at 566–67 (noting that Congress intentionally chose the expansive
language “voting qualifications or prerequisite to voting, or standard, practice, or
procedure” for § 2 so as to be “all-inclusive of any kind of practice” that might be
used by states to deny citizens the right to vote (internal quotation marks omitted)).
As amended in 1982, § 2 makes “clear that certain practices and procedures that
result in the denial or abridgment of the right to vote are forbidden even though the
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absence of proof of discriminatory intent protects them from constitutional
challenge.” Roemer, 501 U.S. at 383–84.
To succeed on a § 2 claim, a plaintiff must show (1) that “the challenged
standard, practice, or procedure must impose a discriminatory burden on members
of a protected class, meaning that members of the protected class have less
opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice” and (2) “that burden must in
part be caused by or linked to social and historical conditions that have or currently
produce discrimination against members of the protected class.” League of Women
Voters of N.C. v. North Carolina, 769 F.3d 224, 240 (4th Cir. 2014) (internal
quotations omitted); see also Veasey v. Abbott, 830 F.3d 216, 244 (5th Cir. 2016).
The district court made a number of legal errors in its analysis of the § 2
claims, warranting reversal.
A
The district court erred in holding, as a matter of law, that § 2 requires proof
of the disparate impact of a law by “quantitative or statistical evidence comparing
the proportion of minority versus white voters who rely on others to collect their
early ballots.” As the State concedes, there is no case law supporting this
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requirement; the district court relied only on cases it thought “strongly suggested”
it.
Although quantitative or statistical measures of comparing minority and
white voting patterns certainly may provide important analytic evidence, the
district court erred in concluding that they were the exclusive means of proof.
Indeed, the district court’s conclusion is belied by the words of the Voting Rights
Act itself, which provides that a violation of § 2 is “based on the totality of the
circumstances.” 52 U.S.C. § 10301(b) (emphasis added). The statute requires
evidence that members of the affected minority class “have less opportunity than
other members of the electorate to participate in the political process and to elect
representatives of their choice.” Id. (emphasis added). The statutory criterion is
incompatible with the district court’s restriction of proof to quantitative denial of
actual minority voting compared with white voting. The relevant question is
whether the challenged practice, viewed in the totality of the circumstances, places
a disproportionate burden on the opportunities of minorities to vote. Veasy, 830
F.3d at 244–45; League of Women Voters, 769 F.3d at 240. Even when analyzing
the second part of the § 2 test, which does require causality, statistical analyses are
not the exclusive method of showing a violation.5 Veasy, 830 F.3d 244. Indeed,
5

The majority opines that “[w]hile § 2 itself does not require quantitative
evidence, past cases suggest that such evidence is typically necessary to establish a
14
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the Supreme Court has eschewed that approach in favor of consideration of various
factors. Gingles, 478 U.S. at 44–45. Rather than narrowly interpreting the Voting
Rights Act, the Supreme Court has emphasized its “broad remedial purpose of
rid[ding] the country of racial discrimination in voting” and has explained that it
provided “the broadest possible scope in combating racial discrimination.”
Roemer, 501 U.S. at 403. The district court’s mechanical formulation is also at
odds with the “totality of the circumstances” approach we underscored in Gonzales
v. Arizona, 677 F.3d 383, 406 (9th Cir. 2012). The district court’s restriction
constitutes legal error.
Even if we leave aside the irreconcilable conflict between the district court’s
proposed rule and the requirements of the governing statute, the district’s approach
is still fatally flawed.

disparate impact.” Maj. Op. at 26. The majority also notes that plaintiffs’ briefs
rely on vote dilution cases but not vote denial cases in arguing that statistical
evidence is not required to establish a § 2 violation. Maj. Op. at 26 fn. 11. I
perceive no reason why the type of § 2 case on which plaintiffs rely is of
consequence to their argument about what § 2 itself requires. Likely plaintiffs
could not rely on a vote denial case for the stated proposition because of the
practical reality that in a vote denial case, quantitative evidence of the effect of a
rule on voting behavior is only available after an election has occurred, at which
point the remedial purpose of the Voting Rights Act is no longer served. Plaintiffs
in vote dilution cases, in contrast, can often gather and analyze quantitative data
before an election. See, e.g., Thornburg v. Gingles, 478 U.S. 30 (1986).
15
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First, quantitative measurement of the effect of a rule on the voting behavior
of different demographic populations must necessarily occur after the election.
One cannot statistically test the real world effect of a rule in the abstract; it can
only be measured by actual voting data. In other words, imposition of the district
court’s proposed rule would mean that there could never be a successful preelection challenge of the burdens placed on minority voting opportunity because no
data will have been generated or collected. The analysis could only occur after the
harm had been inflicted. That result cannot be squared with the broad remedial
purposes of the Voting Rights Act. The Fifth Circuit, in rejecting an approach
similar to the district court’s, acknowledged this problem, observing that requiring
such proof would “present[] problems for pre-election challenges . . . when no such
data is yet available.” Veasey, 830 F.3d at 260.
Second, the relevant data is not available in Arizona. The State concedes
that it does not collect the necessary data, and asserts that it should not bear that
burden in the absence of a law that requires it to do so. The State suggests that
plaintiffs should use data from those organizations who collect ballots. Of course,
that action would now be a felony. But leaving that aside, there would be no
practical way for the plaintiffs to collect comparative data by that method because
it is highly unlikely they could force competing organizational groups to collect
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and supply the data. And such a method would not likely yield true comparative
results. At best, it would show that white voters and minority voters both have
used ballot collection as a means for casting their ballots. No one disputes that, nor
does anyone seriously dispute the fact that minority citizens are especially
dependent on ballot collection has a means of voting. Further, even if past data
were available, it still would not answer the district court’s query because the data
gathered would be pre-rule, and therefore not relevant as a means of assessing the
rule’s impact.
Third, the district court acknowledged the difficulty of obtaining the data
because “election and other public records often do not include racial or ethnic
data,” and noted that “[t]here is no getting around this problem.” Nonetheless, the
court held that the statute still required a threshold statistical showing, even though
collecting such evidence was likely impossible. That was not the intent of the
Voting Rights Act, and it is just such a circumstance that requires assessment of
the “totality of the circumstances.”
Fourth, in its examination of the plaintiffs’ evidence, the district court erred
in its comparative analysis. It faulted the plaintiffs for not showing comparative
data from other rural white-centric areas. But that is not the examination required
by the Voting Rights Act. Section 2 examines whether “members of the protected
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class have less opportunity than other members of the electorate to participate in
the political process and to elect representatives of their choice.” Veasey, 830 F.3d
at 305; League of Women Voters of N.C., 769 F.3d at 240 (emphasis added). It
does not test opportunity against “other members of the electorate” who are
“similarly situated.” Thus, contrary to the district court’s analysis, the comparison
is not with similarly situated white groups, but rather with the voting population as
a whole. If the district court’s assumption were correct, then literacy and poll tax
statutes would be constitutional because they placed the burdens on illiterate and
poor whites and blacks equally. Instead, the Voting Rights Act focuses on the
burdens disproportionately place on minorities in comparison with the general
voting population. Native American voters living on reservations have different
burdens as to transportation and mail access than urban white voters. A state may
not evade the requirements of § 2 by arguing that it equally applies to a subset of
white voters constituting a minuscule percentage of the white vote, when the
overall effect is the suppression minority voting.
And even if we were to take the district court’s analysis at face value, it fails
in consideration of the evidence in this case. The district court’s conclusion is at
odds with the evidence showing the law disproportionately burdens minorities. I
have previously described the situation faced by the Tohono O’odham Nation,
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situated on 2.8 million acres, with limited access to a post office and no home mail
delivery. Everyone concedes that there is no white population analogue. There are
no white reservations in Arizona. There is no comparably sized rural area that
encompasses a white-majority population. The record evidence was plain and
uncontroverted: H.B. 2023 places a disproportionate burden on the voting
opportunities of members of the Tohono O’odham tribe in comparison with the
population of white voters.
The evidence provided by the plaintiffs showed a similar pattern in urban
areas. Minority voters encountered significant burdens in exercising their right to
vote. The reduced number of polling places meant that voters had to wait hours in
line to cast ballots. Low income voters had difficulty getting to the polls because
of their dependence on public transportation. Voters who were not fluent in
English had difficulty determining where to vote. Statistical evidence is not
needed to see that without ballot collecting, these voters will have less opportunity
than other members of the electorate to participate in the political process.
In sum, the district court committed legal error by requiring the plaintiffs to
show proof of the disparate impact of the law by “quantitative or statistical
evidence comparing the proportion of minority versus white voters who rely on
others to collect their early ballots.” That formulation is at odds with the
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governing statute, which requires analysis by “totality of the circumstances” of
whether members of the affected minority class “have less opportunity than other
members of the electorate to participate in the political process and to elect
representatives of their choice.” 52 U.S.C. § 10301(b).
B
The district court also erred as a matter of law in its assessment of the
plaintiffs’ burden of proof. “[T]he burden of proof at the preliminary injunction
phase tracks the burden of proof at trial . . . .” Thalheimer v. City of San Diego,
645 F.3d 1109, 1116 (9th Cir. 2011). In a voting rights case, the plaintiff bears the
burden of proof at trial and must show a violation by a preponderance of the
evidence. Bartlett v. Strickland, 556 U.S. 1, 19–20 (2009). Thus, the parties
seeking a preliminary injunction in this case must show they are likely to prevail
on the merits; if the plaintiffs satisfy that burden, then the opposing parties bear the
burden of rejoinder. Thalheimer, 645 F.3d at 1116.
Here, the district court rejected plaintiffs’ tendered evidence because it was
not “compelling.” At the preliminary injunction stage, the plaintiff is not required
to present “compelling” evidence, but only to establish a likelihood of success by a
preponderance of the evidence. The district court also rejected the tendered
evidence as “anecdotal,” but the Supreme Court has considered and credited just
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such evidence. At the preliminary injunction stage, plaintiffs were obligated to
show a likelihood of success in showing that “members of the protected class have
less opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice.”
Much of the evidence tendered by the plaintiffs as to this burden was not
controverted. As I have noted, no one contested the fact that the rural communities
of Somerton and San Luis, which are comprised of 95.9% and 98.7% Hispanic
voters, respectively, were without home mail delivery and reliable transportation.
No one contested the fact that the members of the Tohono O’odham Indian Nation
do not have home mail delivery. No one disputed that members of the Cocopah
Indian Nation do not have home mail delivery. The plaintiffs submitted
voluminous affidavits showing the burden that the restriction on ballot collection
would impose on minorities. The State did not contest the affidavits, but simply
dismissed the evidence as “anecdotal.” Thus, much of the evidence tendered by the
plaintiffs as to the disproportionate burden on minority voters was either
completely undisputed or uncontested.
However, once the plaintiffs had established the burden on minority voters,
the district court did not place the burden of rejoinder on the State. Rather, it
categorically rejected evidence based on personal knowledge as “anecdotal,” and
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held that the plaintiffs were required to show that rural white voters were not
similarly burdened. In other words, once the plaintiffs had established the burden
on minority voters, the district court imposed a higher standard of proof, rather
than shifting the burden of rejoinder to the State. The record provides no
information as to rural white voters. The district court viewed that as fatal to the
plaintiffs’ claims. In fact, it meant that the plaintiffs had satisfied their threshold
requirements, and the State had failed to rejoin. The district court erred in holding
the plaintiffs to a higher evidentiary burden.
C
The district court did not reach the second prong of the § 2 analysis, namely,
whether the burden was in part caused by or linked to social and historical
conditions that have or currently produce discrimination against members of the
protected class. Nevertheless, the plaintiffs established a likelihood of success on
the second prong.
As to the second part of the analysis, the Supreme Court has identified
several factors to be taken into consideration, consistent with the legislative history
of the Voting Rights Act, namely:
(1) the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic process;
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(2) the extent to which voting in the elections of the state or political
subdivision is racially polarized;
(3) the extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot
provisions, or other voting practices or procedures that may enhance the
opportunity for discrimination against the minority group;
(4) if there is a candidate slating process, whether the members of the
minority group have been denied access to that process;
(5) the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as
education, employment and health, which hinder their ability to participate
effectively in the political process;
(6) whether political campaigns have been characterized by overt or subtle
racial appeals; and
(7) the extent to which members of the minority group have been
elected to public office in the jurisdiction.
Gingles, 478 U.S. at 37. In addition, the Court added that in some cases, there was
probative value in inquiring “whether there is a significant lack of responsiveness
on the part of elected officials to the particularized needs of the members of the
minority group” and “whether the policy underlying the state or political
subdivision’s use of such voting qualification, prerequisite to voting, or standard,
practice or procedure is tenuous.” Id. (citing S. Rep., at 28–29, U.S.Code Cong. &
Admin. News 1982, pp. 206–207).
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As to the first factor, the extent of any history of official discrimination in
the state or political subdivision that touched the right of the members of the
minority group to register, to vote, or otherwise to participate in the democratic
process, Arizona has had a long history of imposing burdens on minority voters.
In 1912, shortly after gaining statehood, Arizona imposed a literacy test for voting.
In Cochise and Pima Counties, the denial of the right to vote meant that nearly half
the precincts lacked enough voters to justify holding primary elections in 1912.
From 1912 to the early 1960s, election registrars applied the literacy test to reduce
the ability of African Americans, Native Americans, and Hispanics to register to
vote. In an action filed against Arizona to enforce the Voting Rights Act, the
United States Justice Department estimated that 73,000 people could not vote
because of the existence of the literacy test.
The passage of the Voting Rights Act in 1965 caused the suspension of the
literacy test in Arizona, but the statute remained in effect until it was repealed in
1972, after Congress banned its use in 1970 through an amendment to the Voting
Rights Act. Arizona subsequently unsuccessfully challenged the Congressional
ban on literacy tests. Oregon v. Mitchell, 400 U.S. 112, 118 (1970). In Mitchell,
the Court noted that, in Arizona, only two counties out of eight with Hispanic
populations in excess of 15% showed voter registration equal to the state-wide
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average. Id. at 132. In the 1960s, there were a number of initiatives to discourage
minority voting in Arizona, such as “Operation Eagle Eye.” Under Operation
Eagle Eye, minority voters were challenged at the pools on a variety of pretexts,
with the goal of preventing minority voting or slowing down the process to create
long lines at the polls and discourage voting.
Native Americans in Arizona especially suffered from voting restrictions.
Although Native Americans were U.S. citizens, the Arizona Supreme Court held in
1928 that they could not vote because they were under federal guardianship.
Porter v. Hall, 271 P. 411, 419 (Ariz. 1928). Even after that ban was overruled in
1948 in Harrison v. Laveen, 196 P.2d 456 (Ariz. 1948), Native Americans faced
significant obstacles to voting. See generally, Patty Ferguson-Bohnee, The History
of Indian Voting Rights in Arizona: Overcoming Decades of Voter Suppression, 47
Ariz. St. L. J. 1099, 1112 (2015).
Because of its long history of imposing burdens on minority voting, Arizona
became one of nine states subject to the pre-clearance requirements of the Voting
Rights Act after it was amended in 1975 to protect language minorities. 40 Fed.
Reg. 43746. Under the pre-clearance provision, Arizona was required to obtain the
approval of the United States Department of Justice before implementing any law
affecting the voting rights and representations of minorities. Since 1982, the
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Department of Justice has vetoed four statewide redistricting plans proposed by
Arizona that appeared to discriminate against minorities. When Arizona was
subject to the pre-clearance requirements of § 5, a bill precluding or criminalizing
ballot collection passed the Arizona legislature, but was ultimately repealed due to
concerns about Justice Department approval. In 2013, the Arizona legislature
passed a measure banning partisan ballot collection, the violation of which was a
misdemeanor. It was repealed after its repeal was placed on the ballot by
referendum. The plaintiffs established a likelihood of success as to the first factor.
As to the second factor, the extent to which voting in the elections of the
state or political subdivision is racially polarized, Arizona has had a history of
racially polarized voting. The plaintiffs provided expert testimony detailing the
history of polarized voting. Statistical analysis showed the sharp polarization
between white and non-white voters.
For the reasons described in the discussion of factor one, the plaintiffs
demonstrated a likelihood of success as to factor three, namely, the extent to which
the state or political subdivision has used unusually large election districts,
majority vote requirements, anti-single shot provisions, or other voting practices or
procedures that may enhance the opportunity for discrimination against the
minority group.
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Because the voting access issues affect the right to vote for a candidate, the
fourth factor concerning the candidate slating process is not relevant.
The fifth factor, the extent to which members of the minority group in the
state or political subdivision bear the effects of discrimination in such areas as
education, employment and health, which hinder their ability to participate
effectively in the political process, falls decisively in favor of the plaintiffs. The
plaintiffs tendered significant evidence showing that Arizona minorities suffered in
education and employment opportunities, with disparate poverty rates, depressed
wages, higher levels of unemployment, lower educational attainment, less access to
transportation, residential transiency, and poorer health.
The plaintiffs also provided substantial evidence as to the sixth factor,
namely, whether political campaigns have been characterized by overt or subtle
racial appeals.
Finally, the plaintiffs provided evidence supporting the seventh Gingles
factor, namely, the extent to which members of the minority group have been
elected to public office in the jurisdiction. As of January 2016, Hispanics
constituted over 30% of the population, but held only 19% of the seats in the
Arizona legislature. African-Americans made up 4.7% of the population, but held
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1% of the legislative seats. Native Americans fared slightly better, constituting
5.3% of the population and holding 4.4% of the legislative seats.
But the Gingles factors are not the end of the story. We are obligated to look
to the “totality of the circumstances.” 52 U.S.C. § 10301(b). In this election, inperson voting opportunities are significantly hindered by lack of polling places and
significant changes in polling places, all of which have caused extraordinarily long
lines for voting in person, up to six hours in some locations. This hindrance to inperson voting falls most heavily on minorities. So, the cited “opportunities” for
alternate voting are illusory. H. B. 2023 has now imposed additional significant
burdens on minorities as to their ability to cast their ballots early through the
popular means of ballot collection. The totality of the circumstances of this
election, coupled with the historic discrimination in Arizona’s electoral politics are
sufficient to satisfy the second § 2 requirement. In sum, the plaintiffs established a
likelihood of success in proving the Gingles factors at stage two of the § 2 analysis.
D
The plaintiffs established a likelihood of success on the § 2 Voting Rights
Act claim. They established that the criminalization of ballot collection meant that
minority voters had less opportunity than other members of the electorate to elect
representatives of their choice, and that the burden in part was caused by or linked
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to social and historical conditions that have or currently produce discrimination
against minorities.
IV
The district court should have granted the motion for a preliminary
injunction. The district court made a number of legal errors. The plaintiffs
established that the anti-ballot-collection law significantly burdens the voting
rights of minorities, particularly Hispanic and Native American voters. The State’s
justification of preventing voter fraud was not, and is not, supportable. One of the
most popular and effective methods of minority voting is now a crime. H. B. 2023
violates the Constitution and the Voting Rights Act.
There are many burdens and challenges faced in Arizona by Native
Americans, Hispanics, African-Americans, the poor, and the infirm who do not
have caregivers or family. With H.B. 2023, Arizona has added another:
disenfranchisement.
I respectfully dissent.
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$

$
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1
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2
3
4
5
6

IN THE UNITED STATES DISTRICT COURT

7

FOR THE DISTRICT OF ARIZONA

8
9

Leslie Feldman, et al.,
Plaintiffs,

10
11

v.

12

Arizona Secretary of State's Office, et al.,

13

Defendants.

No. CV-16-01065-PHX-DLR
ORDER

14
15
16

Plaintiffs are Leslie Feldman, Luz Magallanes, Mercedez Hymes, Julio Morera,

17

and Cleo Ovalle, Democrats and registered voters in Maricopa County, Arizona; Peterson

18

Zah, former Chairman and First President of the Navajo Nation, and a registered voter in

19

Apache County, Arizona; the Democratic National Committee; the Democratic Senatorial

20

Campaign Committee; the Arizona Democratic Party (ADP); Kirkpatrick for U.S. Senate,

21

a committee supporting the election of Democratic United States Representative Ann

22

Kirkpatrick to the United States Senate; and Hillary for America, a committee supporting

23

the election of Democratic candidate Hillary Clinton as President of the United States.

24

Plaintiff-Intervenor is Bernie 2016, Inc., a committee that supported the election of

25

former Democratic candidate Bernie Sanders as President of the United States. The

26

Court will refer to these parties collectively as “Plaintiffs.”

27

Defendants are the Arizona Secretary of State’s Office; Arizona Secretary of State

28

Michele Reagan, in her official capacity; the Maricopa County Board of Supervisors;
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1

Denny Barney, Steve Chucri, Andy Kunasek, Clint Hickman, and Steve Gallardo,

2

members of the Maricopa County Board of Supervisors, in their official capacities; the

3

Maricopa County Recorder and Elections Department; Maricopa County Recorder Helen

4

Purcell, in her official capacity; Maricopa County Elections Director Karen Osborne, in

5

her official capacity; and Arizona Attorney General Mark Brnovich, in his official

6

capacity. Defendant-Intervenor is the Arizona Republican Party (ARP).1

7

At issue is Plaintiff’s Motion for Preliminary Injunction of H.B. 2023. (Doc. 84.)

8

Also before the Court is the Motion to Strike Portions of Plaintiffs’ Reply Memorandum

9

and Reply Exhibits filed jointly by Defendants and the ARP. (Doc. 167.) The motions

10

are fully briefed, and the Court heard oral argument on August 3, 2016.

11

following reasons, both motions are denied.

12

For the

BACKGROUND

13

In addition to voting at polling places on Election Day, Arizona permits both in-

14

person and absentee early voting during the 27 days before an election. A.R.S. § 16-541.

15

For those who prefer to vote in person, all Arizona counties operate at least one on-site

16

early voting location. (Doc. 153-1 at 9, ¶ 15.) Arizonans may also vote early by mail

17

either by requesting an early ballot on an election-by-election basis or by joining the

18

Permanent Early Voting List (PEVL). A.R.S. §§ 16-542, 16-544. Permanent early

19

voters automatically receive early ballots for every election by mail no later than the first

20

day of the early voting period. To be counted, an early ballot must be received by the

21

county recorder by 7:00 pm on Election Day. A.R.S. § 16-548. Voters may return their

22

early ballot by mail at no cost, but they must mail it early enough to ensure that it is

23

received by this deadline. Additionally, some counties provide special drop boxes for

24

early ballots, and voters in all counties may return their ballots in person at any polling

25

place without waiting in line. (Doc. 153-1 at 10, ¶¶ 16-17.)

26

In 2016, Arizona enacted H.B. 2023, now codified at A.R.S. § 16-1005(H)-(I),

27
1

28

Arizona lawmakers Debbie Lesko and Tony Rivero, Phoenix City Councilman
Bill Gates, and Scottsdale City Councilwoman Suzanne Klapp also intervened as
Defendants, but did not participate in the instant motion. (Doc. 151.)
-2-

Case 2:16-cv-01065-DLR Document 204 Filed 09/23/16 Page 3 of 27

1
2

which limits who may possess another’s early ballot. H.B. 2023 provides:

4

H. A person who knowingly collects voted or unvoted early ballots from
another person is guilty of a class 6 felony. An election official, a United
States postal service worker or any other person who is allowed by law to
transmit United States mail is deemed not to have collected an early ballot
if the official, worker or other person is engaged in official duties.

5

I. Subsection H of this section does not apply to:

6

1. An election held by a special taxing district formed pursuant to title 48
for the purpose of protecting or providing services to agricultural lands or
crops and that is authorized to conduct elections pursuant to title 48.

3

7
8
9
10
11
12
13
14
15
16

2. A family member, household member or caregiver of the voter. For the
purposes of this paragraph:
(a) “Caregiver” means a person who provides medical or health care
assistance to the voter in a residence, nursing care institution, hospice
facility, assisted living center, assisted living facility, assisted living home,
residential care institution, adult day health care facility or adult foster care
home.
(b) “Collects” means to gain possession or control of an early ballot.
(c) “Family member” means a person who is related to the voter by blood,
marriage, adoption or legal guardianship.
(d) “Household member” means a person who resides at the same
residence as the voter.

17

A.R.S. § 16-1005(H)-(I). Subsequently, Plaintiffs brought this lawsuit challenging H.B.

18

2023 under the Voting Rights Act (VRA) of 1965 and the First and Fourteenth

19

Amendments to the United States Constitution. (Doc. 12; Doc. 53.) Specifically, they

20

argue that H.B. 2023 violates § 2 of the VRA because it disparately burdens the electoral

21

opportunities of Hispanic, Native American, and African American voters as compared to

22

white voters. (Doc. 85 at 12-15.) They also argue that H.B. 2023 violates the First and

23

Fourteenth Amendments by unjustifiably burdening voting, generally, and the

24

associational rights of organizations that collect ballots as part of their get-out-the-vote

25

(GOTV) efforts. (Id. at 15-18.) Finally, Plaintiffs argue that H.B. 2023 violates the First

26

and Fourteenth Amendments under a “partisan fencing” theory because the law allegedly

27

was intended to suppress Democratic voters. (Id. at 18-20.) Plaintiffs now move to

28

preliminarily enjoin Arizona from enforcing the law pending the outcome of this
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1

litigation. (Doc. 84.)

2
3

THRESHOLD ISSUES
I. Standing

4

As a threshold matter, the ARP argues that Plaintiffs lack standing to challenge

5

H.B. 2023 because “no individual Plaintiff or member of an associational Plaintiff asserts

6

any reliance on ballot collection to vote.” (Doc. 152 at 2, n.1.) Standing derives from

7

Article III of the United States Constitution, which limits federal courts to resolving

8

“Cases” and “Controversies.” To have standing, a plaintiff “must have suffered or be

9

imminently threatened with a concrete and particularized ‘injury in fact’ that is fairly

10

traceable to the challenged action of the defendant and likely to be redressed by a

11

favorable judicial decision.” Lexmark Int’l, Inc. v. Static Control Components, Inc., ---

12

U.S. ---, 134 S. Ct. 1377, 1386 (2014) (citing Lujan v. Defenders of Wildlife, 504 U.S.

13

555, 560-61 (1992)). Only one plaintiff needs to have standing when only injunctive

14

relief is sought. Crawford v. Marion Cty. Election Bd., 472 F.3d 949, 951 (7th Cir.

15

2007), aff'd, 553 U.S. 181, 189 n.7 (2008).

16

The ADP alleges that collecting early ballots has been an integral part of its

17

GOTV strategy since at least 2002 and that, as a result of H.B. 2023, it “will have to

18

devote resources that it otherwise would have spent educating voters about its candidates

19

and issues, to assisting its voters in overcoming the barriers the challenged voting laws,

20

practices, and procedures impose[.]” (Doc. 12, ¶ 28; Doc. 157, ¶¶ 6-9.) Additionally, the

21

ADP alleges that H.B. 2023 will reduce the likelihood that its voters will timely return

22

their ballots, thereby reducing the likelihood that the ADP will be successful in electing

23

Democratic candidates. (Doc. 12, ¶ 28; Doc. 157, ¶ 5.) These allegations are sufficient

24

to establish a concrete and particularized injury in fact that is fairly traceable to H.B.

25

2023 and likely to be redressed by a favorable ruling on Plaintiffs’ preliminary injunction

26

motion. See Crawford, 472 F.3d at 951 (“Thus the new law injures the Democratic Party

27

by compelling the party to devote resources to getting to the polls those of its supporters

28

who would otherwise be discouraged by the new law from bothering to vote.”); One
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1

Wisconsin Inst., Inc. v. Nichol, --- F. Supp. 3d ---, No. 15-CV-324-JDP, 2016 WL

2

2757454, at *6 (W.D. Wis. May 12, 2016) (finding expenditure of resources for

3

educating voters about how to comply with new state voter registration requirements

4

sufficient to establish standing). Because the ADP has standing to challenge the validity

5

of H.B. 2023, it is unnecessary to assess whether the other Plaintiffs have standing.

6

II. Motion to Strike

7

Defendants and the ARP have moved to strike portions of Plaintiffs’ reply

8

memorandum and reply exhibits. (Doc. 167.) Specifically, they have moved to strike:

9

(1) portions of the rebuttal report of Plaintiffs’ expert Dr. Allan Lichtman; (2)

10

declarations from Sheila Healy, Steven Begay, Ernesto Teran, and Carmen Arias; (3) the

11

Department of Justice (DOJ) preclearance file for S.B. 1412, an early effort by Arizona to

12

regulate ballot collection; and (4) those portions of Plaintiffs’ reply memorandum that

13

rely on the offending exhibits. (Id. at 2.) Having reviewed the objected-to portions of

14

Dr. Lichtman’s rebuttal report, the Court finds that they respond to arguments raised by

15

the ARP’s expert witnesses. Likewise, the additional declarations respond to the ARP’s

16

standing arguments. Finally, Plaintiffs have shown good cause for the delayed disclosure

17

of the DOJ preclearance file. Despite requesting a copy of the file through a Freedom of

18

Information Act (FOIA) request, Plaintiffs did not receive a readable version until the day

19

before the response briefs were due. Although Defendants and the ARP fault Plaintiffs

20

for not disclosing the file at that time, they fail to explain how they have been prejudiced

21

by the delay. Neither Defendants nor the ARP articulate what they would or could have

22

done differently had they received the DOJ file the day before their response brief was

23

due. Moreover, oral argument provided Defendants and the ARP with an opportunity to

24

respond to this new evidence. Lastly, the Court must assess the likelihood that Plaintiffs

25

with succeed on the merits of their claims. It would disserve that end for the Court to

26

blind itself to evidence that eventually would be presented in a summary judgment

27

motion or at trial. For these reasons, the motion to strike is denied.

28
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1

MOTION FOR PRELIMINARY INJUNCTION

2

“A preliminary injunction is an extraordinary remedy never awarded as of right.”

3

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). “A plaintiff seeking a

4

preliminary injunction must establish that he is likely to succeed on the merits, that he is

5

likely to suffer irreparable harm in the absence of preliminary relief, that the balance of

6

equities tips in his favor, and that an injunction is in the public interest.” Id. at 20.

7

I. Likelihood of Success on the Merits

8

A. Section 2 of the VRA

9

Section 2 prohibits states from imposing any voting qualification, prerequisite,

10

standard, practice, or procedure that “results in a denial or abridgement of the right of any

11

citizen of the United States to vote on account of race or color[.]” 52 U.S.C. § 10301(a).

12

“A violation . . . is established if, based on the totality of circumstances, it is shown that

13

the political processes leading to nomination or election in the State or political

14

subdivision are not equally open to participation” by racial minorities, in that they “have

15

less opportunity than other members of the electorate to participate in the political

16

process and to elect representatives of their choice.” 52 U.S.C. § 10301(b).

17
18
19
20
21
22
23
24
25
26
27
28

Although proving a violation of § 2 does not require a showing of
discriminatory intent, only discriminatory results, proof of a causal
connection between the challenged voting practice and a prohibited result is
crucial. Said otherwise, a § 2 challenge based purely on a showing of some
relevant statistical disparity between minorities and whites, without any
evidence that the challenged voting qualification causes that disparity, will
be rejected.
Gonzales v. Arizona, 677 F.3d 383, 405 (9th Cir. 2012) (internal quotations and citations
omitted).
In Thornburg v. Gingles, the Supreme Court cited a list of non-exhaustive factors
that courts should consider when determining whether, under the totality of the
circumstances, a challenged voting practice interacts with social and historical conditions
to cause a disparity between the electoral opportunities of minority and white voters.2
2

These factors are sometimes called the “Senate Factors” because they derive
from the Senate Report accompanying the 1982 amendments to the VRA.
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

478 U.S. 30 (1986). These factors include:
1. the extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group to
register, to vote, or otherwise to participate in the democratic process;
2. the extent to which voting in the elections of the state or political
subdivision is racially polarized;
3. the extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot
provisions, or other voting practices or procedures that may enhance the
opportunity for discrimination against the minority group;
4. if there is a candidate slating process, whether the members of the
minority group have been denied access to that process;
5. the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as
education, employment and health, which hinder their ability to participate
effectively in the political process;
6. whether political campaigns have been characterized by overt or subtle
racial appeals; [and]
7. the extent to which members of the minority group have been elected to
public office in the jurisdiction.
Gingles, 478 U.S. at 36-37 (quoting S. Rep. No. 97-417, at 28-29 (1982)). Courts also
may consider “whether there is a significant lack of responsiveness on the part of elected
officials to the particularized needs of the members of the minority group,” and “whether
the policy underlying the state or political subdivision’s use of such voting qualification,
prerequisite to voting, or standard, practice or procedure is tenuous.” Id. “[T]here is no
requirement that any particular number of factors be proved, or that a majority of them
point one way or the other.” Id. at 45.
Accordingly, a § 2 claim has two essential elements: (1) the challenged voting
practice must impose a disparate burden on the electoral opportunities of minority as
compared to white voters, and (2) “that burden must in part be caused by or linked to
social and historical conditions that have or currently produce discrimination against
members of the protected class.” League of Women Voters of N. C. v. North Carolina,
769 F.3d 224, 240 (4th Cir. 2014) (internal quotations and citations omitted). “The first
part of this two-prong framework inquires about the nature of the burden imposed and
-7-
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1

whether it creates a disparate effect[.]” Veasey v. Abbott, --- F.3d ---, No. 14-41127,

2

2016 WL 3923868, at *17 (5th Cir. July 20, 2016). Drawing on the Supreme Court’s

3

guidance in Gingles, “[t]he second part . . . provides the requisite causal link between the

4

burden on voting rights and the fact that this burden affects minorities disparately

5

because it interacts with social and historical conditions that have produced

6

discrimination against minorities currently, in the past, or both.” Id. Stated otherwise,

7

“the second step asks not just whether social and historical conditions ‘result in’ a

8

disparate impact, but whether the challenged voting standard or practice causes the

9

discriminatory impact as it interacts with social and historical conditions.”

Ohio

10

Democratic Party v. Husted, --- F.3d ---, No. 16-3561, 2016 WL 4437605, at *14 (6th

11

Cir. Aug. 23, 2016) (alterations omitted); see Gingles, 478 U.S. at 47 (“The essence of a

12

§ 2 claim is that a certain electoral law, practice, or structure interacts with social and

13

historical conditions to cause an inequality in the opportunities enjoyed by [minority] and

14

white voters to elect their preferred representatives.”) The court need not reach the

15

Gingles factors and totality-of-the-circumstances inquiry, however, unless the plaintiff

16

proves the existence of a relevant disparity between minority and white voters at step

17

one. See Ohio Democratic Party, 2016 WL 4437605, at *13 (“If this first element is met,

18

the second step comes into play, triggering consideration of the ‘totality of the

19

circumstances,’ potentially informed by the ‘Senate Factors’ discussed in ‘Gingles.’”).

20

Based on the current record, the Court finds Plaintiffs are not likely to succeed on

21

their § 2 claim because there is insufficient evidence of a statistically relevant disparity

22

between minority as compared to white voters. H.B. 2023 is facially neutral. It applies

23

to all Arizonans regardless of race or ethnicity. Nonetheless, Plaintiffs argue that H.B.

24

2023 disparately burdens Hispanic, Native American, and African American voters as

25

compared to white voters because these groups disproportionately rely on others to

26

collect and return their early ballots. Plaintiffs, however, provide no quantitative or

27

statistical evidence comparing the proportion of minority versus white voters who rely on

28

others to collect their early ballots. To the contrary, Sheila Healy, Executive Director of
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1

the ADP, testified that she has “no way of knowing if and how many voters could be

2

impacted by [the ADP’s] inability to offer to mail their ballot for them.” (Doc. 153-1 at

3

79-80.) The Court is aware of no case—and Plaintiffs cite none—in which a § 2

4

violation has been found without quantitative evidence measuring the alleged disparity

5

between minority and white voters.

6

Plaintiffs argue quantitative evidence is not needed because no case has expressly

7

held that such evidence is necessary to prove a § 2 violation. (Doc. 156 at 9.) The

8

standards developed for analyzing § 2 cases, however, strongly suggest that proof of a

9

relevant statistical disparity is necessary at step one, even though it is not alone sufficient

10

to prove a § 2 violation because of the causation requirement at step two. See Gonzales,

11

677 F.3d at 405; see also Veasey, 2016 WL 3923868, at *17 (noting that “courts regularly

12

utilize statistical analyses to discern whether a law has a discriminatory impact”).

13

Further, in other contexts courts have “recognized the necessity of statistical evidence in

14

disparate impact cases.” Budnick v. Town of Carefree, 518 F.3d 1109, 1118 (9th Cir.

15

2008) (Fair Housing Act); Pottenger v. Potlatch Corp., 329 F.3d 740, 749 (9th Cir. 2003)

16

(Age Discrimination in Employment Act); Cooper v. S. Co., 390 F.3d 695, 716 (11th Cir.

17

2004), overruled on other grounds by Ash v. Tyson Foods, Inc., 546 U.S. 454 (2006)

18

(Title VII); Rollins v. Alabama Cmty. Coll. Sys., No. 2:09-CV-636-WHA, 2010 WL

19

4269133, at *9 (M.D. Ala. Oct. 25, 2010) (Equal Pay Act); Davis v. City of Panama City,

20

Fla., 510 F. Supp. 2d 671, 689 (N.D. Fla. 2007) (Title VII and 42 U.S.C. § 1983).

21

Plaintiffs offer no compelling reason why the method by which the Court determines

22

whether a relevant disparity exists should change simply because this case arises under

23

the VRA.

24

Disparate impact analysis necessarily is a comparative exercise. To determine

25

whether a voting practice disparately impacts minorities, the Court must know

26

approximately: (1) how many voters will be impacted by the law, and (2) the racial and

27

ethnic composition of those voters. Without this information, the Court cannot compare

28

the impact of the law on different demographic populations, nor can it determine whether

-9-

Case 2:16-cv-01065-DLR Document 204 Filed 09/23/16 Page 10 of 27

1

the differences, if any, are statistically relevant.3

2

Assuming, arguendo, that a § 2 violation could be proved using non-quantitative

3

evidence, Plaintiffs’ evidence is not compelling.

4

Plaintiffs offer anecdotal observations from Arizona Democratic lawmakers and

5

representatives of organizations that have collected and returned ballots in past elections.

6

These non-expert declarants claim, based on their experiences, that Hispanic, Native

7

American, and African-American communities rely most on ballot collection. (Doc. 86,

8

¶¶ 5, 18; Doc. 90, ¶ 8; Doc. 91, ¶ 9; Doc. 92, ¶¶ 3-4; Doc. 93, ¶¶ 2-4, 10; Doc. 95, ¶¶ 4, 8-

9

9; Doc. 96, ¶¶ 3, 14-15; Doc. 97, ¶¶ 3, 10, 20; Doc. 98, ¶¶ 3, 11, 14; Doc. 99, ¶¶ 3, 10;

10

Doc. 100, ¶¶ 4, 20, 23; Doc. 127-1, ¶¶ 3-4; Doc. 158, ¶¶ 3-5.) But these declarants

11

predominately are Democratic partisans and members of organizations that admittedly

12

target their GOTV efforts at minority communities. The Court has no way of knowing

13

whether the experiences of these declarants are attributable to their selective targeting or

14

to statewide ballot collection trends.4

15
16
17
18
19
20
21
22
23
24
25
26
27

Notably, many types of voters can benefit from ballot collection. According to
Healy:
There are many barriers that impede voters from being able to return a
ballot in time.
For example, some voters—particularly those in
underprivileged and rural areas—lack access to home delivery and must
drive to a post office to receive or send mail. In underprivileged
neighborhoods, it is common for residents to receive incoming mail in a
centralized location in the community but to lack access to an outgoing
3

Plaintiffs assert that H.B. 2023’s impact cannot be quantitatively measured
because Arizona does not collect the necessary data, but they do not explain why Arizona
bears that burden. (Doc. 156 at 9.) Nor may Plaintiffs avoid their burden of proof simply
because surveying the relevant population might be difficult. See Daniel P. Tokaji,
Applying Section 2 to the New Vote Denial, 50 Harv. C.R.-C.L. L. Rev. 439, 476 (2015)
(“It can be difficult to document the racial composition of those who use a voting
opportunity . . . , given that election and other public records often do not include racial
or ethnic data. There is no getting around this problem. But given that § 2 forbids the
denial or abridgement of the vote on account of race, it is reasonable that plaintiffs be
required to make a threshold showing they are disproportionately burdened by the
challenged practice, in the sense that it eliminates an opportunity they are more likely to
use or imposes a requirement they are less likely to satisfy.”).
4

28

In lieu of quantitative evidence,

Although there is some evidence that Democratic-leaning organizations use
ballot collection more effectively, it is undisputed that “groups from all ideological
backgrounds use ballot collection.” (Doc. 86, ¶ 18.)
- 10 -
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

mailbox, which makes returning early ballots a challenge. Many voters
prefer to wait until Election Day to decide who to vote for, particularly in
elections of national importance like the presidential election. Others lack
the physical mobility to put their ballot in the mailbox, and must rely on
caretakers, family, friends, or volunteers to ensure that their ballot is
postmarked in time or taken to the polls. Many voters mistakenly assume
that the ballot is timely if it is postmarked by Election Day rather than
actually received. Many of our voters work two or three jobs, take care of a
family, and travel to work on public transportation.
(Doc. 100, ¶ 21.) Many of these circumstances apply equally to minority and white
voters. There is no evidence, for example, that minority voters are more likely to be
elderly or homebound, to prefer to wait until Election Day to cast consequential votes, or
to forget to mail their ballots. Plaintiffs highlight the challenges faced by voters in rural
areas without home mail delivery and reliable transportation, but both minority and white
voters live in rural areas. As of 2010, the rural communities of Somerton and San Luis
were 95.9% and 98.7% Hispanic or Latino, respectively.

(Doc. 101-12 at 2.)

Conversely, the rural communities of Colorado City, Fredonia, Quartzite, St. David, Star
Valley, and Wickenburg were 99.5%, 89.1%, 92.5%, 92.1%, 91.4%, and 90.5% white,
respectively. (Doc. 152-14 at 2-7.) Although Plaintiffs provide evidence that Somerton
and San Luis residents lack home mail delivery, (Doc. 95, ¶¶ 15, 17), they offer no
comparable evidence for rural white communities. Nor do they provide evidence of the
number of voters in communities like Somerton and San Luis who choose to vote early
by mail, despite the lack of mail service.5
Plaintiffs also cite legislative testimony from the debates on H.B. 2023, but the
testimony provides no new information. Several Democratic lawmakers who spoke out
against H.B. 2023 during the legislative debates also submitted declarations in support of
Plaintiffs’ motion, and the remaining legislative testimony is largely duplicative. For
example, many lawmakers expressed concerns that H.B. 2023 would impact rural
communities, working families, and the elderly. (Doc. 101-9 at 6-7, 13-14; Doc. 101-10
at 29-30; Doc. 101-11 at 17-18; Doc. 101-12 at 7, 9-11.) As noted, however, there are

27
28

5

The Court also notes that, to the extent some voters rely on caretakers or family
members to deliver their early ballots, H.B. 2023 has no impact.
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1

rural communities that are predominately minority and rural communities that are

2

predominately white, there is no evidence that minorities are disproportionately elderly,

3

and both white and minority voters can have multiple or time consuming jobs.

4

Next, Plaintiffs argue that certain declarations submitted by the ARP effectively

5

concede that minority voters disproportionately rely on ballot collection.

6

however, take portions of these declarations out of context. For example, they cite to the

7

declaration of Kevin Dang, President of the Vietnamese Community of Arizona, who

8

stated that minority groups are “especially vulnerable to manipulation by groups who

9

harvest ballots.

Plaintiffs,

Those who want to manipulate the system can take advantage of

10

minorities like the Vietnamese who do not speak English and who do not understand the

11

process.”

12

Chapter of the Arizona Latino Republican Association, declared that “[m]any people in

13

the Latino population, particularly the elderly, are being taken advantage of by groups

14

that collect ballots and misrepresent themselves as government or election officials.

15

Many of the people that these groups target do not speak English and are particularly

16

vulnerable to such groups.” (Doc. 152-7, ¶¶ 3, 5.) These are not admissions that

17

minority voters disproportionately rely on ballot collection. Instead, these declarations

18

reflect the lay opinions of two individuals who believe ballot collection creates an

19

opportunity for fraud, and that minorities are targeted by ballot collectors with nefarious

20

purposes because they are less educated about the process and often do not speak or

21

understand English well.

(Doc. 152-12, ¶¶ 3, 8.) Likewise, Sergio Arellano, President of the Tucson

22

Lastly, Plaintiffs cite portions of the DOJ preclearance file for S.B. 1412.

23

Assuming that the DOJ preclearance file is admissible for purposes of the instant

24

motion,6 it does not prove a relevant disparity between minority and white voters. The

25

DOJ file contains what appear to be summaries of telephone conversations between a

26

DOJ attorney and various persons concerning S.B. 1412. For example, an unknown

27
6

28

Defendants and the ARP object to the admissibility of this evidence on the basis
that it contains multiple levels of hearsay, lacks foundation, and has not been
authenticated.
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1

Yuma County Recorder’s Office employee reportedly said that, in her experience, Yuma

2

County:

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

does not experience a great deal of traffic from persons returning large
numbers of vote by mail ballots by mail in groups of ten or more. That
could be, of course, because people just put the ballots in the mailbox and
no one notices. The exception to that is the City of Marin, where people do
tend to bring up vote by mail ballots in groups. It is a smaller city of about
15,000 persons, but it is near the border with Mexico and almost everyone
is Hispanic.
(Doc. 161-1 at 104.) Notably absent is similar information about ballot collection in
Arizona’s other counties. That most Yuma County residents relying on ballot collection
might be Hispanic does not mean that most Arizonans relying on ballot collection are
minorities. Moreover, the employee discussed only persons returning ten or more ballots
at once and said nothing about the delivery of smaller quantities of early ballots.7
Additionally, then-Arizona Elections Director Amy Bjelland reportedly said that
“S.B. 1412 was targeted at voting practices in predominately Hispanic areas in the
southern portion of the state near the Arizona border,” and Senator Don Shooter, the
bill’s sponsor, was “mainly concerned about practices in San Luis, which is a border
town in Yuma County[.]” (Id. at 111.) Plaintiffs isolate this quote, but ignore the context
in which it was made. Bjelland elaborated that:
[t]he event that spurred [S.B. 1412] involved a dispute that arose in San
Luis, a small city in Yuma County located in what is called “south county,”
on the border with Mexico. A large majority of the population of the city
[is] Hispanic[]. Two Hispanic women who had previously worked on
campaigns together had a bitter falling out. One of the women wrote a
letter to a local council member named David Luna, in which she accused
the other woman of engaging in voter fraud, and admitted doing so herself
when they worked together. Luna forwarded the complaint . . . to the
Secretary of State’s office, who forwarded it on to the FBI.
Both the FBI and the Secretary of State’s office looked into the matter and
found no evidence of wrongdoing. . . . However, the allegations were
picked up by Tea Partiers and Republican candidates in the area, and the
issue received a lot of press attention.

26
27
28

7

Evidence shows that not all ballot collectors deliver large quantities of ballots.
(See Doc. 88, ¶ 8 (three to four ballots collected and delivered).)
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1
2
3
4
5

(Id.) The DOJ summary then reports:
[Bjelland] does not know how widespread the problem is, but in her
opinion “it is part of life in San Luis of how things have been run for
years.” She thinks the problem may result “from the different way that
Mexicans do their elections.” She says that there is corruption in the
government and the voting process in Mexico, and that people who live
close to the border are more impacted by that.

6

(Id. at 111-12.) In context, this report describes the “practice” targeted by S.B. 1412 not

7

as ballot collection, generally, but as voter fraud perpetrated through ballot collection,

8

which Bjelland believed was more prevalent along the border because of perceived

9

“corruption in the government and the voting process in Mexico,” and the fact that

10

“people who live close to the border are more impacted by that.” (Id.)

11

In sum, Plaintiffs are not likely to succeed on their § 2 claim because they have

12

provided insufficient evidence of a cognizable disparity between minority and white

13

voters. The current record shows that certain civic organizations collect ballots as part of

14

their GOTV efforts, that some selectively target minority communities, and that some

15

minority voters give their ballots to collectors. But there is no evidence quantifying the

16

number of voters who rely on ballot collection or comparing the proportion of those

17

voters that are minorities to the proportion that are white. Because Plaintiffs are not

18

likely to carry their burden at step one, it is unnecessary to reach the second step

19

causation inquiry regarding H.B. 2023’s interaction with social and historical conditions.

20

See Ohio Democratic Party, 2016 WL 4437605, at *14 (concluding that the second step

21

causal inquiry was immaterial because plaintiffs failed to meet their burden of proving a

22

disparate impact at step one); Frank v. Walker, 768 F.3d 744, 755 (7th Cir. 2014)

23

(resolving § 2 vote denial claim at step one).

24

B. First and Fourteenth Amendments

25

Although the Constitution empowers states to regulate the times, places, and

26

manner of elections, U.S. Const. art. I, § 4, cl. 1, this power is not absolute. It is “subject

27

to the limitation that [it] may not be exercised in a way that violates other . . . provisions

28

of the Constitution.” Williams v. Rhodes, 393 U.S. 23, 29 (1968); see Washington State
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1

Grange v. Washington State Republican Party, 552 U.S. 442, 451 (2008). As relevant

2

here, the First and Fourteenth Amendments protect against unjustified burdens on voting

3

and associational rights. See Burdick v. Takushi, 504 U.S. 428, 433-34 (1992); Anderson

4

v. Celebrezze, 460 U.S. 780, 789 (1983).

5

Not all election regulations, however, raise constitutional concerns.

“[A]s a

6

practical matter, there must be substantial regulation of elections if they are to be fair and

7

honest and if some order, rather than chaos, is to accompany the democratic process.”

8

Storer v. Brown, 415 U.S. 724, 730 (1974).

9

“invariably impose some burden upon individual voters.” Burdick, 504 U.S. at 433.

10

Thus, when an election law is challenged a court must weigh the nature and magnitude of

11

the burden imposed by the law against state’s interests in and justifications for it. See

12

Nader v. Brewer, 531 F.3d 1028, 1034 (9th Cir. 2008). This framework is commonly

13

referred to as the Anderson-Burdick test, named after the two Supreme Court cases from

14

which it derives.

Moreover, all elections regulations

15

When applying Anderson-Burdick, the court considers the state’s election regime

16

as a whole. See Ohio Democratic Party, 2016 WL 4437605, at *5. “[T]he severity of the

17

burden the election law imposes on the plaintiff’s rights dictates the level of scrutiny

18

applied by the court.” Nader, 531 F.3d at 1034. A law that severely burdens the right to

19

vote is subject to strict scrutiny, meaning it must be narrowly tailored to serve a

20

compelling state interest. Id. at 1035. On the other hand, a state’s important regulatory

21

interests are generally sufficient to justify laws that impose lesser burdens.

22

Washington State Grange, 552 U.S. at 452; Nader v. Cronin, 620 F.3d 1214, 1217 (9th

23

Cir. 2010). Laws that do not significantly increase the usual burdens of voting do not

24

raise substantial constitutional concerns. See Crawford, 553 U.S. at 198.

See

25

Plaintiffs bring a facial challenge to H.B. 2023. “Facial challenges are disfavored

26

for several reasons.” Washington State Grange, 552 U.S. at 450. First, “[c]laims of

27

facial invalidity often rest on speculation. As a consequence, they raise the risk of

28

premature interpretation of statutes on the basis of factually barebones records.” Id.
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1

(internal quotations and citation omitted).

2

fundamental principle of judicial restraint that courts should neither anticipate a question

3

of constitutional law in advance of the necessity of deciding it nor formulate a rule of

4

constitutional law broader than is required by the precise facts to which it is applied.” Id.

5

(internal quotations and citations omitted). Lastly, “facial challenges threaten to short

6

circuit the democratic process by preventing laws embodying the will of the people from

7

being implemented in a manner consistent with the Constitution.” Id. at 451. Thus,

8

Plaintiffs “bear a heavy burden in demonstrating a substantial likelihood of success[.]”

9

League of Women Voters of Florida v. Browning, 575 F. Supp. 2d 1298, 1314 (S.D. Fla.

10

2008); see also Crawford, 553 U.S. at 200 (“Given the fact that petitioners have

11

advanced a broad attack on the constitutionality of [the election regulation], seeking relief

12

that would invalidate the statute in all its applications, they bear a heavy burden of

13

persuasion.”).

14

Such claims “also run contrary to the

i. Voting Rights

15

H.B. 2023 does not significantly increase the usual burdens of voting. It does not

16

eliminate or restrict any method of voting, it merely limits who may possess, and

17

therefore return, a voter’s early ballot. Early voters may return their own ballots, either in

18

person or by mail, or they may entrust their ballots to family members, household

19

members, or caregivers. It is unlawful, however, for a person who does not fall into one

20

of these categories to possess another’s early ballot. Thus, the burden imposed by H.B.

21

2023 is simply the burden of returning an early ballot personally or through a family

22

member, household member, or caregiver.

23

Plaintiffs argue that this burden is more severe for “voters who would otherwise

24

have great difficulty in returning their early ballot in time for it to be counted, such as the

25

voters in rural and Native American communities who do not have mail service[.]” (Doc.

26

85 at 16.) They also highlight the challenges faced by elderly, homebound, and disabled

27

voters, as well as those who work multiple jobs. Arizona’s election regime, however,

28

alleviates many of the burdens H.B. 2023 might impose on the types of voters Plaintiffs

- 16 -
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1

have described.

2

First, voters who have great difficulty timely returning their early ballots need not

3

vote by mail. These voters may vote in person at polling places on Election Day or at an

4

on-site early voting location during any one of Arizona’s 27 early voting days. In fact,

5

when asked whether the ADP encourages voters in rural areas without reliable

6

transportation or access to secure outgoing mail services to nonetheless sign up for the

7

PEVL, Healy explained: “It depends on the area that they live. For example, on the

8

Navajo Nation where folks do not have reliable transportation or access to a post office or

9

a service to receive mail we do not encourage them to sign up for the [PEVL].” (Doc.

10

152-13 at 4.) Instead, the ADP encourages these voters to vote in person. (Id.)

11

Arizona also accommodates disabled voters and those who work on Election Day.

12

All counties must provide special election boards for voters who cannot travel to a

13

polling location because of an illness or disability. A.R.S. § 16-549. If an ill or disabled

14

voter timely requests an accommodation, the county recorder must arrange for a special

15

election board to deliver a ballot to the voter in person. For working voters, Arizona law

16

requires employers to give an employee time off to vote if the employee is scheduled to

17

work a shift on Election Day that provides fewer than three consecutive hours between

18

either the opening of the polls and the beginning of the shift, or the end of the shift and

19

the closing of the polls. A.R.S. § 16-402. An employer is prohibited from penalizing an

20

employee for exercising this right. If voters nonetheless feel uncomfortable requesting

21

time off, they have a 27-day window to vote in person at an on-site early voting location.

22

Finally, voters may entrust their ballots to family members, household members, or

23

caregivers.8

24

Evidence indicates that many voters who entrust their ballots to collectors do so

25

not out of necessity, but for convenience or because they prefer a trusted volunteer to

26

deliver their ballots. (See, e.g., Doc. 100, ¶ 21.) Voters’ minimization of the value of

27
8

28

Several of Plaintiffs’ declarants erroneously contend that H.B. 2023 will prevent
them or others from delivering ballots on behalf of family members, despite the law’s
clear language to the contrary. (See Doc. 88, ¶¶ 8, 11; Doc. 89, ¶ 12; Doc. 91, ¶ 10.)
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1

their votes also plays a role. Plaintiffs submitted a declaration from Randy Parraz, co-

2

founder and former president of Citizens for a Better Arizona (CBA), a non-profit

3

organization that operated from 2011 to 2014 with a special focus on GOTV efforts, who

4

discussed CBA’s ballot collection activities.

5

deposition why voters typically failed to return their early ballot by mail, Parraz testified:

6

One, they didn’t think their vote mattered. Two, [it] was inconvenient.
Three, they would forget. Those are some of the main reasons they did it.
But I think the primary thing was that they didn’t feel their vote mattered.
So whether mail-in ballot or going to show up at the polls, the election
didn’t have much meaning to them.

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(Doc. 90.)

When asked during his

(Doc. 153-1 at 222.) For these voters, H.B. 2023’s impact results from a matter of
preference or choice rather than a state-created obstacle, and therefore is not a substantial
burden.

Frank, 768 F.3d at 749.

Moreover, the Constitution does not demand

“recognition and accommodation of such variable personal preferences, even if the
preferences are shown to be shared in higher numbers by members of certain identifiable
segments of the voting public.” Ohio Democratic Party, 2016 WL 4437605, at *7. Nor
does the Constitution prohibit Arizona from regulating the manner in which early ballots
may be returned simply because some voters are disengaged and choose not vote unless a
third party convinces them to do so and delivers the ballot for them.
Plaintiffs also argue that H.B. 2023 will burden voters who forget or are mistaken
about the relevant deadlines. For example, Ernesto Teran, a Maricopa County Democrat,
stated that he voted by mail in the last two elections. (Doc. 159, ¶ 3.) During the last
election, volunteers from the ADP came to his house and asked if he had mailed in his
early ballot. (Id., ¶ 4.) He told the volunteers that he “was certain that [he] had done so,”
but decided to check again to confirm. (Id.) He then discovered that he had forgotten to
mail his ballot it. (Id.) He thought about delivering the ballot himself, but decided
instead to entrust it with the ADP volunteers. (Id.) Carmen Arias, another Maricopa
County Democrat, stated that she votes by mail and typically is able to mail in her ballot
before Election Day. (Doc. 160, ¶¶ 2, 4.) Sometimes, however, she “has forgotten to do
so before it’s too late,” and in those situations she has entrusted her ballot to an ADP
- 18 -
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1

volunteer. (Id., ¶ 4.) The Constitution, however, does not require states to prioritize

2

voter convenience above all other regulatory considerations. Ohio Democratic Party,

3

2016 WL 4437605, at *6 (“It’s as if plaintiffs disregard the Constitution’s clear mandate

4

that the states (and not the courts) establish election protocols, instead reading the

5

document to require all states to maximize voting convenience.”). To the extent H.B.

6

2023 places a greater imperative on remembering relevant election deadlines, it “does not

7

qualify as a substantial burden on the right to vote, or even represent a significant

8

increase over the usual burdens of voting.” Crawford, 553 U.S. at 198.

9

Given the severe burdens Plaintiffs allege H.B. 2023 will place on rural voters

10

without reliable transportation or access to secure outgoing mail, it is telling that they

11

have not produced a single declaration from a voter who fits this profile.9 Such voters

12

might exist, but Plaintiffs have not provided sufficient evidence that these voters (1)

13

choose to vote early by mail despite the difficulties they face; (2) lack family members,

14

household members, or caregivers who can deliver a ballot for them; and (3) cannot avail

15

themselves of the many other voting opportunities and accommodations Arizona

16

provides. It therefore “is not possible to quantify either the magnitude of the burden on

17

this narrow class of voters or the proportion of the burden imposed on them that is fully

18

justified.” Crawford, 553 U.S. at 200. Accordingly, the Court finds that H.B. 2023

19

imposes only minor burdens not significantly greater than those typically associated with

20

voting.

21

Because H.B. 2023 imposes only minimal burdens, Arizona must show only that it

22

serves important regulatory interests.

23

Arizona advances two justifications for H.B. 2023. First, it claims that H.B. 2023 is a

24

prophylactic measure intended to prevent absentee voter fraud by creating a chain of

25

custody for early ballots and minimizing the opportunities for ballot tampering. Second,

26

Arizona argues that H.B. 2023 eliminates the perception of fraud, thereby preserving

Washington State Grange, 552 U.S. at 452.

27
9

28

State Senator Martín Quezada stated that he lacks access to a secure mailbox at
his personal residence, but he did not claim to have difficulty either voting in person or
returning an early mail ballot. (Doc. 97, ¶ 22.)
- 19 -
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1

public confidence in the integrity of elections. (Doc. 153 at 12-13.) Fraud prevention

2

and preserving public confidence in election integrity are important state regulatory

3

interests. Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (“Confidence in the integrity of our

4

electoral process is essential to the functioning of our participatory democracy. Voter

5

fraud drives honest citizens out of the democratic process and breeds distrust of our

6

government.”); see also Crawford, 553 U.S. at 195 (“There is no question about the

7

legitimacy or importance of the State’s interest in counting only the votes of eligible

8

voters. . . . While the most effective method of preventing election fraud may well be

9

debatable, the propriety of doing so is perfectly clear.”).

Plaintiffs do not argue

10

otherwise. Instead, they argue that H.B. 2023 is unjustified because there is no evidence

11

of verified absentee voter fraud perpetrated by ballot collectors, or of widespread public

12

perception that ballot collection leads to fraud. (Doc. 156 at 23.)

13

Many courts, however, have recognized that absentee voting presents a greater

14

opportunity for fraud. See Crawford, 553 U.S. at 225 (noting that “absentee-ballot fraud .

15

. . is a documented problem in Indiana”); Griffin v. Roupas, 385 F.3d 1128, 1131 (7th

16

Cir. 2004) (“Voting fraud . . . is facilitated by absentee voting.”); Qualkinbush v. Skubisz,

17

826 N.E.2d 1181, 1197 (Ill. App. Ct. 2004) (“It is evident that the integrity of the vote is

18

even more susceptible to influence and manipulation when done by absentee ballot.”).

19

Moreover, Arizona “need not show specific local evidence of fraud in order to justify

20

preventative measures.” Voting for Am., Inc. v. Steen, 732 F.3d 382, 394 (5th Cir. 2013).

21

For example, Crawford upheld Indiana’s voter identification requirement as a measure

22

designed to prevent in-person voter fraud even though “[t]he record contain[ed] no

23

evidence of any such fraud actually occurring in Indiana at any time in its history.” 553

24

U.S. at 195. Similarly, in Munro v. Socialist Workers Party, the Supreme Court upheld a

25

Washington law requiring all minor party candidates for partisan office to receive at least

26

1% of all votes cast during the primary election in order to appear on the general election

27

ballot. 479 U.S. 189 (1986). Washington argued that the law prevented voter confusion

28

from ballot overcrowding by ensuring candidates appearing on the general election ballot
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1

had sufficient community support. Id. at 194. In upholding the law, the Supreme Court

2

explained: “We have never required a State to make a particularized showing of the

3

existence of voter confusion, ballot overcrowding, or the presence of frivolous candidates

4

prior to the imposition of reasonable restrictions on ballot access.”

5

Rather, “[l]egislatures . . . should be permitted to respond to potential deficiencies in the

6

electoral process with foresight rather than reactively[.]” Id. at 195; see also Lee v.

7

Virginia State Bd. of Elections, -- F. Supp. 3d --, No. 3:15CV357-HEH, 2016 WL

8

2946181, at *26 (E.D. Va. May 19, 2016) (“Outlawing criminal activity before it occurs

9

is not only a wise deterrent, but also sound public policy.”).

Id. at 194-95.

10

In sum, Arizona has proffered two important state regulatory interests that are

11

rationally served by H.B. 2023. Though Plaintiffs argue that there are no verified cases

12

of absentee voter fraud perpetrated by ballot collectors in Arizona, the Court must

13

scrutinize Arizona’s justifications less severely because Plaintiffs have not shown H.B.

14

2023 imposes more than minimal burdens on voting. Accordingly, Plaintiffs are not

15

likely to succeed on their Fourteenth Amendment challenge.

16

ii. Associational Rights

17

Plaintiffs also argue that H.B. 2023 burdens the associational rights of groups that

18

encourage and facilitate voting through ballot collection. (Doc. 85 at 16-17.) The

19

Anderson-Burdick framework applies to Plaintiff’s First Amendment claims. Timmons v.

20

Twin Cities Area New Party, 520 U.S. 351, 358 (1997). As the party invoking the First

21

Amendment’s protection, however, Plaintiffs bear the additional, threshold burden of

22

proving that it applies. Voting for Am., 732 F.3d at 388.

23

The First Amendment extends “only to conduct that is inherently expressive.”

24

Rumsfeld v. Forum for Acad. & Institutional Rights, Inc., 547 U.S. 47, 66 (2006).

25

Relying on Project Vote v. Blackwell, Plaintiffs argue that ballot collection is expressive

26

activity. 455 F. Supp. 2d 694 (N.D. Ohio 2006). In that case, civic organizations

27

challenged certain Ohio regulations on voter registration that, among other things, made

28

it a felony for someone other than the person who registered the voter or the voter herself
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1

to submit a voter registration form. Id. at 702, 705-06. The court concluded that

2

“participation in voter registration implicates a number of both expressive and

3

associational rights which are protected by the First Amendment.” Id. at 700. Finding

4

that the challenged Ohio regulation “severely chills participation in the voter registration

5

process,” and served no legitimate state interest, the court concluded that it likely violated

6

the First Amendment rights of those who participate in voter registration drives. Id. at

7

705-06. Plaintiffs argue that there is no principled distinction between returning voter

8

registration forms and returning early ballots.

9

Defendants rely on Vote for America v. Steen, which reached the opposite

10

conclusion. That case involved a challenge to various Texas laws that regulated the

11

receipt and delivery of completed voter registration applications. Vote for Am., 732 F.3d

12

at 385-86. The Fifth Circuit rejected the argument that collecting and delivering voter

13

registration applications were inherently expressive activities protected by the First

14

Amendment. Id. at 392. In doing so, the court agreed that “some voter registration

15

activities involve speech—‘urging’ citizens to register; ‘distributing’ voter registration

16

forms; ‘helping’ voters fill out their forms; and ‘asking’ for information to verify

17

registrations were processed successfully.” Id. at 389. It found, however, that “there is

18

nothing inherently expressive about receiving a person’s completed [voter registration]

19

application and being charged with getting that application to the proper place.” Id. at

20

392 (internal quotation and citation omitted).

21

The Court finds the Fifth Circuit’s analysis more persuasive.

Though many

22

GOTV activities involve First Amendment protected activity, there is nothing inherently

23

expressive or communicative about receiving a voter’s completed early ballot and

24

delivering it to the proper place. Thus, Plaintiffs are not likely to succeed on their First

25

Amendment claim because they have not shown that ballot collection is protected First

26

Amendment activity.

27

Assuming, arguendo, that H.B. 2023 implicates protected associational rights, it

28

does not impose severe burdens. Nothing in H.B. 2023 prevents Plaintiffs or other civic
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1

organizations from encouraging, urging, or reminding people to vote, informing them of

2

relevant election deadlines, helping them fill out early ballots or request special election

3

boards, or arranging transportation to on-site early voting locations, post offices, county

4

recorder’s offices, or polling places. See Vote for Am., 732 F.3d at 393 (noting that voter

5

registration volunteers remained “free to organize and run the registration drive, persuade

6

others to register to vote, distribute registration forms, and assist others in filling them

7

out”); League of Women Voters, 575 F. Supp. 2d at 1322 (“[The challenged law] does not

8

place any restrictions on who is eligible to participate in voter registration drives or what

9

methods or means third-party voter registration organizations may use to solicit new

10

voters and distribute registration applications.

11

administrative aspect of the electoral process—the handling of voter registration

12

applications by third-party voter registration organizations after they have been collected

13

from applications.”). H.B. 2023 merely regulates who may possess, and therefore return,

14

another’s early ballot. In light of the minimal burdens H.B. 2023 imposes on GOTV

15

activities, Arizona’s aforementioned regulatory interests in preventing absentee voter

16

fraud and preserving public confidence in elections are sufficient justifications.

17

Instead, [it] simply regulates an

iii. Partisan Fencing

18

Lastly, Plaintiffs argue that H.B. 2023 “was intended to suppress the vote in

19

violation of the First and Fourteenth Amendments, which prohibit discrimination based

20

on partisan affiliation or viewpoint.” (Doc. 85 at 18.) This so-called “partisan fencing”

21

theory derives from Carrington v. Rash, in which the Supreme Court found

22

unconstitutional a Texas law prohibiting any member of the armed forces who moves her

23

home to Texas during the course of military duty from voting. 380 U.S. 89, 95-96

24

(1965). In striking down the law, the Supreme Court explained that “‘[f]encing out’ from

25

the franchise a sector of the population because of the way they may vote is

26

constitutionally impermissible.” Id. at 94. The theory found renewed support decades

27

later in Justice Kennedy’s concurring opinion in Vieth v. Jubelirer, a case in which the

28

Supreme Court held that political gerrymandering claims are nonjusticiable. 541 U.S.
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1

267 (2004). Writing only for himself, Justice Kennedy wrote “[i]f a court were to find a

2

State did impose burdens and restrictions on groups or persons by reason of their views,

3

there would likely be a First Amendment violation, unless the State shows some

4

compelling interest.” Id. at 315.

5

Since these decisions, however, no special framework for analyzing partisan

6

fencing claims has developed.

7

established in Village of Arlington Heights v. Metropolitan Housing Development

8

Corporation for analyzing claims of invidious racial discrimination.

9

(1977). Under the Arlington Heights framework, the Court first examines whether the

10

challenged law was motivated by an “invidious discriminatory purpose.” Id. at 266. In

11

doing so, the Court considers factors such as (1) whether the law has a disparate impact

12

on a particular group; (2) the historical background and sequence of events leading to

13

enactment; (3) substantive or procedural departures from the normal legislative process;

14

and (4) relevant legislative history. Id. at 266-68. If the Court concludes that the law was

15

intended, at least in part, to discriminate against a particular group, the burden shifts to

16

the state to prove either that the challenged law has no discriminatory effect, or that it

17

would have been enacted even without the discriminatory motive. Id. at 270 n.21.

Plaintiffs urge the Court to adopt the framework

429 U.S. 252

18

Recent cases, however, have approached partisan fencing claims skeptically. In

19

Lee v. Virginia State Board of Elections, the district court concluded that “[a] careful

20

reading of the Carrington opinion would seem to reveal that the term ‘partisan fencing’

21

does not create an independent cause of action aside from a typical First Amendment and

22

Equal Protection Clause claim.” 155 F. Supp. 3d 572, 584 (E.D. Va. 2015); see also

23

Ohio Org. Collaborative v. Husted, --- F. Supp. 3d ---, No. 2:15-CV-1802, 2016 WL

24

3248030, at *48 (S.D. Ohio May 24, 2016), reversed on other grounds by Ohio

25

Democratic Party, 2016 WL 4437605 (“Carrington and its progeny do not, however,

26

appear to create a separate equal protection cause of action to challenge a facially neutral

27

law that was allegedly passed with the purpose of fencing out voters of a particular

28

political affiliation.”). Instead of applying to party affiliation “the level of scrutiny that
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1

the Constitution requires for laws that discriminate on the basis of race or any other

2

suspect class,” One Wisconsin, 2016 WL 2757454, at *12, these courts analyzed partisan

3

fencing claims under the Anderson-Burdick framework.

4

The Court finds these cases persuasive, especially considering the dearth of

5

authority for treating party affiliation as a suspect class. Accordingly, the Court will

6

apply the Anderson-Burdick balancing framework to determine whether the burdens

7

imposed by H.B. 2023 are justified.10 For substantially the same reasons the Court

8

articulated in its analysis of Plaintiffs’ other constitutional claims, H.B. 2023 places only

9

minor burdens on voting and associational rights. Because H.B. 2023 does not impose

10

severe burdens, the Court’s scrutinizes Arizona’s justifications less severely. Arizona’s

11

important regulatory interests in preventing absentee voter fraud and preserving public

12

confidence in elections are sufficient to justify H.B. 2023 under this less exacting

13

standard.

14

II. Irreparable Harm

15

Because Plaintiffs are not likely to succeed on the merits of their claims, they have

16

not shown that H.B. 2023 will likely cause them irreparable harm. See Hale v. Dep’t of

17

Energy, 806 F.2d 910, 918 (9th Cir. 1986). Moreover, at this juncture Plaintiffs’ belief

18

that H.B. 2023 will prevent certain people from voting is speculative, as representatives

19

of the ADP admit that they have no way of knowing if any voters will be impacted by the

20

limitation on ballot collection.

21

possibility of irreparable harm is inconsistent with [the] characterization of injunctive

22

relief as an extraordinary remedy that may only be awarded upon a clear showing that the

23

plaintiff is entitled to such relief.” Winter, 555 U.S. at 22.

“Issuing a preliminary injunction based only on a

24
25
10

26
27
28

The Court also notes that Plaintiffs have not provided evidence that H.B. 2023
will have a cognizable disparate impact on Democrats as compared to voters of other
political affiliations. As the Court explained in its analysis of Plaintiffs’ § 2 claim, the
anecdotal observations of Plaintiffs’ declarants are not sufficient to prove a disparate
impact. Thus, even if the Court were to apply the Arlington Heights framework,
Plaintiffs have not shown that H.B. 2023 likely will impose greater burdens on
Democrats as compared to similarly situated voters of other political affiliations.
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1

III. Balance of Hardships/Public Interest

2

Some authority indicates that a state “suffers a form of irreparable injury”

3

whenever it “is enjoined from effectuating statutes enacted by representatives of its

4

people[.]” Maryland v. King, --- U.S. ---, 133 S. Ct. 1, 3 (2012) (internal quotations and

5

citations omitted). Moreover,

6

the issue of likelihood of success on the merits has subsumed within it the
other relevant factors. In other words, if the Court concludes that the
regulations challenged by Plaintiffs unduly impinge upon constitutionally
protected rights, the Court also can easily conclude that the public interest
is served by an injunction prohibiting such impingement. Similarly, if the
Court concludes that the challenged regulations fail to further any
legitimate state interest, or are not sufficiently narrowly tailored in their
effort to do so, the Court also can easily conclude that the balance of
hardships tips in favor of the injunction Plaintiffs seek.

7
8
9
10
11
12
13
14

Project Vote, 455 F. Supp. 2d at 702. Accordingly, because Plaintiffs are not likely to
succeed on their claims, the balance of hardships and public interest weigh against
preliminary injunctive relief.
CONCLUSION

15
16
17
18
19
20
21
22
23
24
25
26
27
28

For these reasons, and based on the current record, Plaintiffs have not shown that
H.B. 2023 likely will disparately impact minority voters. Nor have they shown that the
law more than minimally burdens voting and associational rights. Deference to the
judgments made by Arizona’s elected representatives in exercising their constitutionally
prescribed authority to regulate elections is, therefore, required.
IT IS ORDERED that the Joint Motion to Strike Portions of Plaintiffs’ Reply
Memorandum and Reply Exhibits filed by Defendants and the ARP, (Doc. 167), is
DENIED.
//
//
//
//
//
//
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1
2
3

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Preliminary Injunction
of H.B. 2023, (Doc. 84), is DENIED.
Dated this 23rd day of September, 2016.

4
5
6
7
8

Douglas L. Rayes
United States District Judge

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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