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INTRODUCTION

Ten weeks ago, this Court affirmed an injunctiotha&f President’s unlawful
and unconstitutional Executive Order. In no uraerterms, it denounced the
Government's contention that the Executive possgsseeviewable” power over
immigration, and that judicial scrutiny “in itsethposes substantial harm.” It
rebuffed the President’s assertion that the imniigmdaws gave him the “absolute
right” to impose his long-promised “Muslim ban” Bigutting the Nation’s doors to
immigrants from seven overwhelmingly Muslim couesriand by barring refugees
altogether. It condemned the President’s attemjgrtore the core guarantees of
the Bill of Rights. And it vindicated the vitallethe judiciary plays in
safeguarding individual liberty.

The President was not listening. A month laterdigsued the Order with
the same title and virtually the same travel arfidgee bans. Again the President
and his advisors did little to disguise the Ordén® nature. President Trump
proudly admitted that the new Order was just “aened down version of the first,”
while his advisor explained that it sought to achiéhe “same basic policy
outcome.” And again, in this Court, the Presiddaims a nearly limitless power
to make immigration policy that is all but immunerh judicial review. Again, he

must be checked.
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This President is not the first leader to claimhsunfettered authority.

More than two centuries ago, our Framers recogrtizedame evil in the
monarchy they fled: The “accumulation of all pogidegislative, executive, and
judiciary, in the same hands * may justly be pronounced the very definition of
tyranny.” The Federalist No. 47, at 301 (James istag (Clinton Rossiter ed.,
1961). The Framers drafted a Constitution to tads from that evil, separating
the powers into three branches and setting outumatamental liberties in the Bill
of Rights.

The Executive Order flouts those protections. Wltie Constitution
commits the immigration power to Congress, the iBesd claims it for his own,
recognizing no statutory limits on his powers oflegion. And while the Bill of
Rights guarantees Due Process and forbids thelisstalknt of religion, the
President seeks to enact a thinly veiled Muslim lsdorn of procedural
protections and premised on the belief that thdse pvactice Islam are a danger
to our country.

The Constitution is not so easily cast aside.oftfers upon the Judicial
Branch the task of safeguarding the rights of #epte from the encroachment of
the other branches. This Court has fulfilled tlodé once before. It must do so

again. The preliminary injunction should be upheld
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FACTUAL AND PROCEDURAL BACKGROUND

A.  The First Executive Order

In December 2015, then-candidate Donald Trump niaelexclusion of
Muslims a core plank of his campaign platform. is#ied a public statement
calling for “a total and complete shutdown of Musdi entering the United States.”
E.R. 144 & S.E.R. 156. In a March 2016 interviée,explained his rationale: “I|
think Islam hates us**. [W]e can’t allow people coming into this coupntvho
have this hatred of the United States*[a]nd of people that are not Muslim.”
TRO Opinion (“TRQO”) at 3 (Dist. Ct. Dkt. 219); E.R7, 145. He expressed
particular concern regarding Muslim refugees. uneJ2016, Mr. Trump said that
his opponent would “admit[] hundreds of thousantisstugees from the Middle

East” who would “try[] to take over our childrendanonvince them * * how

wonderful Islam is.” E.R. 146 (linking to_httpsido.gl/kgHKrD).

Mr. Trump also explained how he would implemeist prioposal, asserting
that “the immigration laws” grant “the Presiderftétpower “to suspend entry” of
“any class of persons.Id. Later the same day, he elaborated, “the president h
the right to ban any group or anybody that he fese¢ping to do harm to the

country. They have an absolute right.”

! Sopan DebTrump continues to question Obama’s commitmengkuirig terror,
CBSNEwWs (June 14, 2016), https://goo.gl/TzQ5aj.
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As the campaign progressed, Mr. Trump sometimearbagcouch the
Muslim ban in different terms, as a ban on immigrafrom countries “where
there’s a proven history of terrorism.” E.R. 145ut when asked in July 2016
whether this approach represented a “rollback”i®#arlier-announced Muslim
ban, he disagreed: “In fact, you could say it'sapansion.” E.R. 146. Later,
during a presidential debate, Mr. Trump explain€the Muslim ban is something
that in some form has morphed into a[n] extreméngfrom certain areas of the
world.” E.R. 147. When asked on December 21, 20d@ as President-Elect,
whether he had decided to “rethink” his “plans teate a Muslim registry or ban
Muslim immigration,” his answer was: “You know mians.” E.R. 147.

Within his first week in office, President Trumigised Executive Order No.
13,769, entitled “Protecting the Nation From Foreigerrorist Entry Into the
United States.” 82 Fed. Reg. 8977 (Jan. 27, 20A%)he signed, he read the title,
looked up, and said: “We all know what that means.R. 148.

The first Order imposed an immediate, 90-day haemry by nationals of
seven “overwhelmingly Muslim” countries. TRO at 3The Order also suspended
the U.S. Refugee Admissions Program for 120 dayseted the cap on refugee
admissions, and indefinitely barred Syrian refugsebject to a targeted carve-out

for refugees who were “religious minorit[ies]” ingir home countries. E.R. 150.
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In an interview with the Christian BroadcastingtMerk the day the Order
was signed, President Trump explained that the IQvds designed to create a
“priority” for Christian refugees, falsely assedithat Syrian Christians had
previously been kept out of the United States, avhiuslims “could come in.”
E.R. 150. In a television interview the next daygesidential Advisor Rudolph
Giuliani explained further: “When [Donald Trumpist announced it, he said,
‘Muslim ban.” He called me up. He said, ‘Put arcnission together. Show me
the right way to do it legally.” E.R. 150-151.ré3ident Trump later explained
that the legal basis for the Order was “8 U.S.@2(f),” a provision he said meant
“you can suspend, you can put restrictions, youdmwhatever you want”

The first Order spurred confusion, chaos, andagatr Over 100 individuals
were immediately detained at U.S. airports, and3beernment revoked 60,000
visas during the first week. E.R. 152-154. Withours, individuals and entities
began filing lawsuits challenging the Order, anthimi a week a Washington
District Court enjoined its enforcement nationwid&ashingtorv. Trump 2017
WL 2462040 (W.D. Wash. Feb. 3, 2017).

The Government filed an emergency appeal. E.B. 1®this Court, it

argued that the ban was “unreviewable,” and thudicial second-guessing of

2 Transcript of President Donald Trump’s speech ® Mejor Cities Chiefs Police
Organization THE HiLL (Feb. 8, 2017), https://goo.gl/BkvQM?2.
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the President’s national security determinatioitself imposes substantial harm.”
Emergency Stay Mot. at 2, 2dashingtonv. Trump No. 17-351059th Cir.). On
February 9, 2017, this Court affirmed the natiorevigjunction in a published,
unanimous opinionWashingtorv. Trump 847 F.3d 1151, 1169 (9th Cir. 2017).

B. The Second Executive Order

The Government did not appeal this Court’s denisiostead, it decided to
issue a “revised” Order. E.R. 155. In the wortiPr@sident Trump’s Senior
Advisor, Stephen Miller—appearing in a televisiaterview on February 21,
2017—the revised Order would “have the same badicypoutcome” as the first,
and any changes would address “very technical ssthat were brought up by the
court.” E.R. 156. The White House planned toas¢ethe revised Order on March
1, 2017, but delayed the announcement to avoidérmud[ting] the favorable
coverage” of President Trump’s speech to Congriksat 157.

As the new Order was being prepared, the Departofdhbmeland
Security issued memoranda severely undermininguitsorted national security
rationale. Notably, on February 24, 2017, a dpiS report concluded that
nationality was an “unlikely indicator” of terronsthreats against the United
States. E.R. 151, S.E.R. 158-160.

Undeterred, President Trump issued a revised @ualddarch 6, 2017.

Exec. Order No. 13,780, 82 Fed. Reg. 13,209 (Ma20@7). Consistent with Mr.
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Miller's statement, its substance is largely ungehfrom the first. Section 2(c)
now bans nationals of six (rather than seven) okemmingly Muslim countries
from “entry into the United States” or being “ised] a visa” for a period of 90
days. Order 88(c), 3(c);see id.8 1(g) (stating that the Order omits Iraq because
of its “close cooperative relationship” with the itéal States)see alsdar'RO at 31.
This Order exempts individuals who are presenbhénlnited States or who have
been granted lawful status; otherwise, aliens nsagge the bar only by obtaining
a wholly discretionary, “[c]ase-by-case waiver.td@r§ 3(a)-(c). The Order also
instructs the Secretary of Homeland Security tadeoha “worldwide review” to
determine whether the President’s ban should nded to “additional
countries.” Id. 8§ 2(a)-(b), (d)-(g).

The Order retains the President’s refugee bawgells Section 6(a)
suspends all “travel of refugees into the Uniteat&d” as well as all “decisions on
applications for refugee status” for a period dd Hays. Section 6(b) lowers the
cap on refugees that may be admitted to the UMitates this year, from 110,000
to 50,000. Although the Order no longer contam&x#plicit preference for
Christian refugees, it permits Administration offils to exempt aliens “on a case-
by-case basis, in their discretiond. § 6(c). This waiver provision, like the
exception to the travel ban, does not “create agiyt or benefit, substantive or

procedural, enforceable at law or in equityd. § 16(c).
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Within a week of the Order’s issuance—and afteristrict Court enjoined
the new Order nationwide—the President told a mafllizgis supporters that this
new Order was just “a watered down version of tist bne” that had been
“tailor[ed]” at the behest of “the lawyers.” S.E.84. He added: “I think we ought
to go back to the first one and go all the way,clhs what | wanted to do in the
first place.” Id. That night, President Trump reiterated his vibat it is “very
hard” for Muslims to assimilate into Western cuturS.E.R. 95.

To this day, the President’'s campaign statemestifig for a total and
complete shutdown of Muslims entering the Uniteat&t” remains on his
regularly updated campaign websi®eeE.R. 144 & S.E.R. 158&.1n a briefing
the day after the revised Order was signed, Whaedd Press Secretary Sean
Spicer told reporters that with the Order, Presidenomp “continue[d] to deliver
on ** * his most significant campaign promisés.”

C. Procedural History

The State of Hawaii filed its complaint and motiona TRO as to the first
Order on February 3, 2017. After the Washingtomtentered its nationwide

injunction, Judge Watson stayed proceedings inddi®, lifting the stay

® Press Release, Donald J. Trump for Presidzomald J. Trump Statement on
Preventing Muslim Immigratio(Dec. 7, 2015), https://goo.gl/D30dJJ.

* The White House, Office of the Press Se@¥ess Briefing by Press Secretary
Sean Spicer #1@Var. 7, 2017), https://goo.gl/dYyRzY.
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temporarily to allow the State to file an amendethplaint adding Dr. Ismail
Elshikh—the Imam of the Muslim Association of Hawaas a plaintiff.

When the revised Order was issued, the courtlifte stay. On March 8,
Plaintiffs filed a Second Amended Complaint ancea motion for a TRO. Dkt.
64-65. In their filings, Plaintiffs argued thatc®ens 2 and 6 of the revised Order
exceeded the President’s authority under the Inatimgn and Nationality Act
(“INA"), violated the Establishment Clause, and degd individuals of Due
Process. Dkt. 64-1. They sought a nationwideniciion of both provisionsid.

Following a hearing on March 15, 2017, the Dist@ourt granted the
requested relief. Dkt. 219. In a 43-page opintba,court found that both
Plaintiffs had standingd. at 15-25, that their claims were ripé, at 25-27, and
that “[a]ny reasonable, objective observer wouldatode ** * that the stated
secular purpose of the Executive Order is, at g least, ‘secondary to a
religious objective’ of temporarily suspending &ary of Muslims,”id. at 36;see
id. at 29-40. Because the Establishment Clause \olatas clear, the court
“express[ed] no view on Plaintiffs’ due-procesdA-based statutory claims.”
Id. at 29 n.11. Finding the other factors met, thertcimmporarily enjoined the
Government from “enforcing or implementing Secti@wand 6 of the Executive

Order across the NationId. at 42.
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After a second hearing, the court granted Pldstmhotion to convert the
TRO into a preliminary injunction. Dkt. 238; 270he court reaffirmed Plaintiffs’
standing and the Establishment Clause violatioajraggserving the statutory and
Due Process questions. Dkt. 270 at 8-19. Thet cmalined to narrow the scope
of the injunction, explaining that “thentirety of the Executive Order runs afoul of
the Establishment Clause” and, in any event, theeGonent had “fail[ed] to
provide a workable framework for narrowing the se@p the enjoined conduct.”
Id. at 20-22 (emphasis added).

The Government appealed.

SUMMARY OF ARGUMENT

The District Court correctly held that the Execat®@rder violates the
Establishment Clause. The Order also exceedsrdsdent’s statutory authority
and contravenes the constitutional guarantee offaeess. Unable to provide a
compelling defense on the merits, the Governmess &t every turn to evade
judicial review. Those arguments fail. This Cazah and should affirm the
simple truth that the Order is unlawful severalgmover.

|. Both Dr. Elshikh and Hawaii have standing. Tler, and the animus it
embodies, inflict a dignitary harm on Dr. Elshiky suggesting his faith is
synonymous with terrorism, and by rendering hims, family, and the members of

his mosque second-class citizens. FurthermoreQtber erects a high hurdle to

10
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the admission of his children’s Syrian grandmothed chills his ability to
publicly practice and raise his children in higHai

Hawaii, too, suffers a host of harms. The Ordérat$ an establishment of
religion in the State, in violation of the Estahlisent Clause’s core protection of
federalism. Further, Hawaii's University, its t@m industry, and its right to
enforce its sovereign prerogatives are all hurtheydiscriminatory Order. Any
one of these harms would be sufficient to confanding, particularly given the
“special solicitude” owed States in the standinglgsis. Massachusette. EPA
549 U.S. 497, 520 (2007).

[I.LA. Not only does the Court have jurisdictionttear this case, but it must
do so to vindicate fundamental separation-of-pova@dliberty principles. The
President claims an unreviewable authority to makaigration policy. The
Constitution, however, entrusts the immigration povo Congress, and courts
have a vital role in ensuring that any presidemadrcise of delegated power
comports with the will of Congress and the Consitbtu The President’s Order
does neither.

B. The Court need not even reach the clear cotistial violations in this
case because the Order grossly exceeds the Prgsgtatutoryauthority. The
President claims that 8 U.S.C1882(f) grants him limitless authority to suspend

immigration. But Congress has enacted expresssliom nationality-based

11
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exclusions, established a careful and reticulatbdme for excluding terrorists,
and examined the specific evidence on which thaeDis based and judged a
broad-based ban unnecessary. The Order overttaibwkthose judgments;
indeed, its dragnet bans lack precedent in eitfwetemrn immigration law or
Executive practice. It would be uncharacteristiopt unconstitutional, for
Congress to delegate the President sweeping lagesf@ower to ignore its laws in
all these respects. It did not, and this Courughenforce the reasonable limits
that make this Order unlawful.

C. If the Court reaches the constitutional questibis easily answered.
Defendants seek to avoid scrutiny by pointing e plenary immigration power
vested inCongress But that doctrine does not applyE&ecutivepolicymaking;
rather, there is an increased need for judiciakmewhen the Executive exercises
a borrowed legislative power.

Under any standard, the Order’s barely disguisedliMuban violates the
Establishment Clause. The Order casts opprobriuth® Muslim faith and
imposes disproportionate burdens on Muslim-Amescalts text, operation,
history, and context all confirm that the Ordethis embodiment of a policy of
religious animus. The Government’s only real reseois to ask the Court to close
its eyes to abundant evidence of discriminationt ri® precedent supports that

request, nor will affirming the injunction inappragely inhibit future Executive

12
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action. It will only prevent the President from k&g policy premised on the
explicit assertion that faith is a proxy for darmesness.

D. Finally, the Order exhibits the same Due Prockdscts that led this
Court to enjoin the first Order. The Order stilless no enforceable procedural
rights to aliens, even where their admission ig®issl to the liberty interests of an
American citizen or institution. And it deniesugees the process Congress
afforded them.

lll. These glaring statutory and constitutionalffaare more than enough to
affirm the full scope of the District Court’s injation. The constitutional
guarantees of separated powers and enumerates digimand nothing less.

ARGUMENT
l. The Court Has Jurisdiction To Review The Executve Order.

Defendants argue that neither Dr. Elshikh nor Hahas standing.
Defendants have set themselves a difficult tasik:siiow standing at this
“preliminary stage of the litigation\Washington847 F.3d at 1159, Plaintiffs need
demonstrate only that the allegations in their Clampand the other evidence
they have submitted establish the “minimal” injéwticle Il requires,Preminger
v. Peake 552 F.3d 757, 763 (9th Cir. 2008). Plaintiffvdaatisfied their burden
many times over, with respect to both Dr. Elshikld &awaii. See Nat'l Ass’n of

Optometrists & Opticians LensCrafters, Inc.Brown 567 F.3d 521, 523 (9th Cir.

13



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 27 of 78

2009) (“As a general rule, in an injunctive cass tlourt need not address standing
of each plaintiff if it concludes that one plaiftifas standing.”).

A.  Dr. Elshikh Has Standing.

The Order inflicts two distinct and immediate ings on Dr. Elshikh: It
conveys a government message of disapproval tolnaneligion, and it imposes
special barriers preventing him from reuniting whik mother-in-law. Both harms
are easily sufficient to confer standing.

1. An individual may demonstrate standing to raiséestablishment
Clause claim by pointing to dignitary harms thatildirectly from government
condemnation of his religionvVasque. L.A. Cty, 487 F.3d 1246, 1251 (9th Cir.
2007) (“direct contact with [a] purportedly offemsianti-religious symbol” is a
“sufficiently concrete injury” for standing). Asigtice Scalia wrote, “[t]he
indignity of being singled out for special burdemsthe basis of one’s religious
calling is so profound that the concrete harm peediucan never be dismissed as
insubstantial.” Lockev. Davey 540 U.S. 712, 731 (2004) (Scalia, J., dissenting)
This Court, sittingen bang has thus held that Catholic residents of Sandisao
had standing to challenge a municipal ordinance“tenvey[ed] a government
message of disapproval and hostility toward theligious beliefs.” Catholic
League for Religious & Civil Rights City & Cty.of S.F, 624 F.3d 1043, 1048

(9th Cir. 2010).

14
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Under these principles, Dr. Elshikh plainly hasdiag to challenge both
Sections 2 and 6 of the Order. He has suffereat dgnitary harm from the travel
ban and the refugee bar, which convey a messagatiefluslim animus that has
“devastat[ed]” him and caused his children to ba&iehat their country
“discriminate[s] against individuals®* who hold the same religious beliefs.”
E.R. 94, 96 (Elshikh Decl. ¥ 6);seeE.R. 161-162; Br. Amicus Curiae of Dr.
Ismail Elshikh (“Elshikh Amicus”) at 4-6, 10-1t'l Refugee Assistance Project,
et al.v. Trump, et al.No. 17-1351 (4th Cir. Apr. 19, 2017), ECF No. 14khat
harm is “direct.” Vasquez487 F.3d at 1251. Like the plaintiffs @atholic
League Dr. Elshikh is a member of “the political commuriityhose government
promulgated this “message of disapproval and liystil624 F.3d at 1048, 1052.
He is also Imam of a mosque whose members the Qedegrates, and whose
worship it burdens through forced exclusion of maembers, including refugees.
Elshikh Amicus at 11. And he and his family aretisalarly harmed by the Order
because it imposes an impediment to the admisgibm. dIshikh’s Syrian
mother-in-law, causing his children to ask: “Dadwhcome we can’'t have our
grandmother like our friends; is it because weMuslims?” E.R. 94 (Elshikh
Decl. 13).

The Government claims (Br. 26-27) that standinigisclosed byalley

Forge Christian College. Americans United for Separation of Church & State,

15
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Inc., 454 U.S. 464 (1982). That is incorret®falley Forgeheld that “[a]
‘psychological consequence’ does not suffice asm®ia harm where it is
produced merely by ‘observation of conduath which one disagreeés’ Catholic
League 624 F.3d at 1052 (emphasis added) (quodaliey Forge 454 U.S. at
485-486). As then bancCourt has made clear, however, a psychologicatynj
“doesconstitute concrete harm where,” as here, “[ifjnsduced by government
condemnation of one’s own religionld. (emphasis added).

2. Dr. Elshikh also has standing to challenge@inder by virtue of the
obstacles it creates to reunification with his nestim-law. See Kerry. Din, 135
S. Ct. 2128, 2140 (2015) (Kennedy, J., concurririg). Elshikh’s mother-in-law is
a Syrian national seeking an immigrant visa. BAR95 (Elshikh Decl. %).
Because the Order blocks her entry into the Urfiitedes, it prevents Dr. Elshikh
and his family from “see[ing], spend[ing] time withnd get[ting] to know her.”
Id. 6. The mere possibility that she might be gramteliscretionary waiver does
not, as the Government claims (Br. 29), make thjigry unripe. The “denial of
equal treatment resulting from the imposition 4farrier” isitselfan injury,
regardless of whether it results in the “ultimatahility to obtain [a] benefit.”
Gratzv. Bollinger, 539 U.S. 244, 262 (2003ee also Clinton. City of N.Y, 524
U.S. 417, 433 (1998). Indeed, during the oral argut inWashingtonthe

Government told this Court that “a U.S. citizenhwdt connection to someone

16
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seeking entry” would have “a route to make a ctusbinal challenge.” Oral Arg.
24:28-24:47\WashingtonNo. 17-35105 (9th Cir. Feb. 7, 2017), ECF No..124

B. Hawaii Has Standing.

Hawaii has standing to challenge Sections 2 antiéeocOrder, particularly
given the “special solicitude” States receive ‘he standing analysis.”
Massachusetf$H49 U.S. at 520. The Order effects an estabkstirof religion in
the State; prevents students and faculty frompgimis University; harms the
State’s tourism industry and tax revenues; and iragdawaii’'s sovereign interests
in carrying out its laws and policies.

1. Hawaii plainly has standing to challenge Sextia and 6 under the
Establishment Clause. A core function of that Géais the “protect[ion] [of]
States, and by extension their citizens, from thgasition of an established
religion by the Federal GovernmentZelmanv. Simmons-Harris536 U.S. 639,
677 (2002) (Thomas, J., concurring). Hawaii héegald that the Order carries out
an unconstitutional establishment of religion. ElR4, 167. The Clause’s
protections would be empty if the State could n@ ®© redress that injuryCf.
Washington847 F.3d at 1160 n.4.

2. Hawaii also has standing because of the irgunfticted on its
University. InWashingtonthis Court found that Washington and Minnesota ha

standing to press their claims based on “two Idgiteps: (1) the Executive Order

17
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prevents nationals of seven countries from entdthreyStates]; (2) as a result,
some of these people will not enter state univiessisome will not join those
universities as faculty, some will be preventedrfreerforming research, and some
will not be permitted to return if they leave.” B&.3d at 1161.

Hawaii has made the same showing here. Its Untydras 23 graduate
students, multiple faculty members, and 29 visifegulty from the designated
countries. E.R. 120-121 (Supp. Dickson Decl. e University recruits from
the affected countries, and people in those casmapply to the University. Just
yesterday, the University announced that elevedugree students from those
countries have been admitted for the 2017-2018enadyear, and the University
is still considering applications from twenty-orddéional affected graduate
students. The Order would bar those people from travelmthe United States.
Accordingly, Hawaii will be harmed because “someh#]] people” banned by the
Order “will not enter state universities” and “wilbt join those universities as
faculty.” Washington847 F.3d at 1161.

The Government argues (Br. 23) that because ther@ruy “suspends
entry for a 90-day period,” any harm to the Uniwgrs “speculative.” But the

“University’s ability to recruit and enroll studendnd graduate students” and its

®> UH a popular destination for international studenttH News (Apr. 20, 2017),
https://goo.gl/1HiawX.
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ability to “recruit and hire visiting faculty” aralreadybeing “constrained” by the
Order. E.R. 121 (Supp. Dickson Declk)f The Court need look no further than
the eleven admitted graduate students whose emmotldecisions are being
affectedright now It is common sense that an individual with ahgice in the
matter will reject a position in a country she nmay be permitted to enter.

The Government also claims (Br. 23) that the Ursitgis injuries are
unripe “until a prospective student or faculty membkequests a waiver and is
denied.” The Government made precisely the sagenagnt inWWashington
Emergency Stay Mot. at 2, No. 17-35105 (9th Canyl it did not persuade the
Court thensee Washingtqr847 F.3d at 1169. The chill the Order inflicts slo®t
depend on the denial of a waiver to a particuldividual. See Lexmark Int’'l, Inc.
v. Static Control Components, Ind.34 S. Ct. 1377, 1394 (2014) (standing
predicated on chill to unidentified purchasershdAhe waiver provisions do
nothing to ameliorate the harm inflicted by thereased burden on entry for these
foreign students See suprd.6.

3. Furthermore, Hawaii has standing by virtu¢hef harm the Order
inflicts on its tourism industry. A government iyhas a “proprietary interest in
revenues earned front** tax,” Colo. River Indian Tribes. Town of Parker776
F.2d 846, 848 (9th Cir. 1985), and in preservirgylibneficial effects of its

“tourism industry,”City of Sausalitov. O’'Neill, 386 F.3d 1186, 1198-99 (9th Cir.
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2004). Hawaii has established that the Order<ctolirism, thereby decreasing the
State’s tax revenues.

As the District Court found, “preliminary data fraime Hawaii Tourism
Authority” that “includ[es] visitors from Iran, I@ Syria, and Yemen” suggests
that “during the interval of time that the first&outive Order was in place, the
number of visitors to Hawaii from the Middle Easbpdped.” TRO at 20seeE.R.
164. More recent numbers on the Hawaii TourismhArity’s website confirm
this trend: Visits from the Middle East in Febrp@017 were down oved0%
compared to one year afoThat is more than sufficient to establish stagdin

because “even a small amount of money is ordinanilyinjury,”” especially in the
“Establishment Clause” contex€zyzewskv. Jevic Holding Corp.137 S. Ct.
973, 983 (2017).

The Government objects (Br. 22) that the Statenlbasidentifie[d]” a
specific “individual who has ‘concrete plans’ tono® to the University” or to
travel to Hawaii as a tourist. Again, the Governirignores the chill that has
already occurred, including from the provisions tbstablish a process for

expanding the travel barseeOrder 82(a)-(f); Lexmark 134 S. Ct. at 1394 exas

v. U.S, 809 F.3d 134,155 (2015) (State had standing adlerige costs imposed by

® Visitor Arrivals from Middle East & AfricaHAWAII TOURISM AUTHORITY,
http://goo.qgl/tM6krh.
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immigration order without pointing to specific imtluals that will impose those
COsts).

4. Finally, Hawaii has standing because the Oirdpairs its sovereign
interests in enforcing its antidiscrimination laaursd carrying out its refugee
policies. Hawaii's laws protect religious freedamd equal rights, bar
discrimination, and foster diversityseeHaw. Const. art. 1, 83 4; Haw. Rev.
Stat. 88378-2(1), 489-3, 515-3, E.R. 163. Hawaii also $&geral state policies to
aid and resettle refugees. E.R. 166. The Ordantands Hawaii to abandon
these sovereign prerogatives by requiring the $ta¢xclude individuals based on
their nationality, religion, and refugee statusayAime a State is prevented from
“effectuating statutes enacted by representatités people, it suffers a form of
irreparable injury.” New Motor Vehicle Bds. Orrin W. Fox Co, 434 U.S. 1345,
1351 (1977) (Rehnquist, J., in chambers).

C. The Government’'s Remaining Arguments Against Jusdiction
Are Meritless.

The Government offers two additional argumentdsrattempt to foreclose
this Court’s consideration of the merits. BotH.fali

First, the Government contends (Br. 30) that Plaint#tk “prudential
standing” to raise an Establishment Clause claimiyehalf of ** * third party
aliens.” This argument rests on a false premi3e.Elshikh is asserting that the

Order causebim dignitary harm and burdeimss ability to be reunited with his
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mother-in-law. Hawaii, likewise, is asserting tkfae Order impairgs rights to be
free from a federal establishment of religion, drstudents and faculty in its
University, earn tax revenues, and enforce its 1goge prerogatives. Anyway,
Washingtormade clear that States have standing to sue aifluéltheir students
and faculty. 847 F.3d at 1160 n.4.

Secondthe Government contends this lawsuit is barrethby‘doctrine of
consular nonreviewability” because it involves tHecision to issue or withhold a
visa.” Br. 32 (quotation omitted). That contentis staggering in its breadth; it
would disable judicial review of even the most ave@mstitutional violation in the
immigration context. “There is no precedent tomupthis claimed
unreviewability, which runs contrary to the fundartag structure of our
constitutional democracy.Washington847 F.3d at 1161. The consular
nonreviewability doctrine restricts review ioflividual consular decisionsee Li
Hing of Hong Kong, Incv. Levin 800 F.2d 970, 971 (9th Cir. 1986), but it does
not prevent a challenge to “the Presideptemulgationof sweeping immigration
policy,” Washington847 F.3d at 1162. “[C]ourts can and do review’lsalaims.

Id. at 1163.
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. The Order Is Unlawful.

A.  The Constitution Entrusts the Immigration Power to Congress in
Order to Protect Liberty.

On the merits, the Government begins with the &éssethat the President
wields “inherent” and wide-ranging “power over ingration matters,” Br. 34, and
ends with the claim that courts may not “secondsgli¢he reasons he uses that
power—no matter how often, or how clearly, he shgs$ his purpose is one the
Constitution abhorgd. at 46. That argument falters at every step.

Under the Constitution, the power to make immignaiaws is “entrusted
exclusively to Congress.”Arizonav. United States132 S. Ct. 2492, 2507 (2012)
(quotingGalvanv. Press 347 U.S. 522, 531 (1954peeU.S. Const. art. |, 8,
cl. 4 (“The Congress shall have Powetr* To establish an uniform Rule of
Naturalization™). The Framers made this choicebadsately. As immigrants and
descendants of immigrants, they were well awaretbigpower to welcome or
exclude carries with it authority to shape eveeteof the Nation. And they
knew—from hard experience—that immigration can Ip@&nt tool of religious
persecution. Virginia colonists had establishedAhnglican Church in part by
“malking] the oath of [that religion’s] supremacyegecondition to immigration.”
Michael W. McConnellEstablishment and Disestablishment at the Founding,
Part I: Establishment of Religiod4 Wm. & Mary L. Rev. 2105, 2116-17 (2003).

Likely with this in mind, James Madison explain®dit“the first step * * in the
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career of intolerance” is to place “a Beacon on©@oast, warning” the “persecuted
and oppressed of every Nation and Religion” thay timust “seek some other
haven.” Engelv. Vitale, 370 U.S. 421, 432 n.16 (1962) (quoting James btadi
Memorial and Remonstrance against Religious AsseistsniJune 20, 1785)).

Accordingly, the Founders “consciously” chose tagal immigration policy
in the hands of a “deliberate and deliberative”yoollNSv. Chadha 462 U.S. 919,
959 (1983)see Fiallov. Bell, 430 U.S. 787, 796 (1977) (the Constitution assign
Immigration matters “solely for the responsibildfthe Congress”). Having
“lived under a form of government that permitteditmary governmental acts to go
unchecked,” they did not wish this vital and dawgsrauthority to be at the mercy
of the “arbitrary action of one personChadha 462 U.S. at 951, 959. As with
many of the Constitution’s structural safeguartisytvested immigration authority
in Congress “to safeguard individual libertyNLRBv. Noel Canning134 SCt.
2550, 2559 (2014) (quotinglinton, 524 U.S. at 449-450 (Kennedy, J.,
concurring)).

The President therefore cannot exercise the imtmgrgower at will. He
possesses only that authority Congress has detefgatem with “adequate
standards.”Carlsonv. Landon 342 U.S. 524, 542-544 (1952). In some
circumstances—when he “faithfully execute[s]” tagvlby “exclud[ing] a given

alien,” or when he acts as “Commander in Chieffagulate entrance “during a
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time of national emergency’—that authority is bowmwith an inherent
Executive power and the President’s power is apex. U.S. ex rel. Knaufy.
Shaughnessy838 U.S. 537, 543 (1950), U.S. Const. art. IIB§; see Youngstown
Sheet & Tube Co.. Sawyer 343 U.S. 579, 635-636 (1952) (Jackson, J.,
concurring). But no such circumstance is preserg.nThe President is not
excluding “a given alien,” but millions of thempabst all Muslim. Nor does he
claim an exigency: By his own admission, the Riesi is responding to a
decades-old threat that Congress has specificadlgted legislation to address.
SeeOrder 81(e), (h);infra 34-37.

Instead, the President purports to invoke a limgtlauthority that he believes
Congress conferred upon him: the power to “suspendtained in 8 U.S.C.
81182(f). He says that he may exclude any aliersary reason whatsoever,
regardless of what any other statute or the Cautistit says. And he makes good
on these assertions, using that power to overtatetss, effectuate religious
persecution, and deny millions of aliens the preggsngress afforded them. This
is the very evil the Framers sought to avoid.

Some encroachments on liberty and the separatipowérs embodied in
the Constitution are difficult to recognize. Noegswork is needed to discern the
violation in this case: “[T]his wolf comes as alfyfoMorrisonv. Olson 487 U.S.

654, 699 (1988) (Scalia, J., dissenting), evenhas thrown on an article or two of
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sheep’s clothing. To preserve the Constitutioafeguards of freedom, the
injunction must be upheld.

B. The Order Exceeds the President’'s Delegated Aubrity.

As the District Court correctly held, the Order lates the Establishment
Clause. But that is far from the only ground ongchiithe injunction may be
affirmed. Notably, the President claims the imratgrn statutes give him the
boundless authority to enact his discriminatoryeordlhey do nothing of the kind;
indeed, they would bar this Order even if it weoé utnlawfully motivated by
religious animus. Because it is black-letter l&nattcourts should consider
statutory claims first, we begin with the Presidenmtolation of the immigration
laws.

1. The President lacks the limitless suspension poweriaims.

The President has no statutory authority to iskiseQrder. Defendants rely
on 8 U.S.C. 8182(f). That provision, originally enacted in 29States:
Whenever the President finds that the entry ofai@ns or of any class of
aliens into the United States would be detrimetatahe interests of the
United States, he may by proclamation, and for gfod as he shall deem
necessary, suspend the entry of all aliens or E$g ©f aliens as immigrants
or nonimmigrants, or impose on the entry of aliang restrictions he may
deem to be appropriate.
The Government, like the President himself, cotgethat this statute vests
the President with “an absolute right” to bar erityyany group of aliens he wants.

Suprad n.1;seeBr. 7, 20. On its view, the President can use pater to ignore
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other immigration statutesSeeTRO Opp’n at 26, Dkt. 145. And it asserts that the
President can freely establish “exceptions” toitmsiigration restrictions pursuant
to 8U.S.C. 81185(a)(1). SeeOrder 83. Because Presidents have never
recognized temporal limits on the 1182(f) powsse, e.g.Proclamation No. 4865
(Sept. 29, 1981) (suspension on entry still inajfeProclamation No. 6749 (Oct.
25, 1994) (same), this amounts to a claim thatNi#epermits the President, at his
whim, to wipe away with one hand the entry rules@ess enacted, and erect
with the other a system of the President’s owngtesi

This cannot be. Such a wholesale “[a]bdicationCongress’s immigration
authority would threaten “the political liberty*** the separation of powers seeks
to secure.”Clinton, 524 U.S. at 452 (Kennedy, J., concurring). Cesgicannot
delegate its immigration power to the Presideneabmeaningful constraint.
Whitmanv. Am. Trucking Ass’'ns, Inc531 U.S. 457, 472 (20019¢e, e.g.INSv.
Nat'l Ctr. for Immigrants’ Rightsinc., 502 U.S. 183, 192-93 (199Demelv.
Rusk 381 U.S. 1, 17-18 (1965yarlson 342 U.S. at 542. And it certainly cannot
give away a power as vast and consequential aamyleontrol over the Nation’s
borders. Whitman 531 U.Sat 475 (“[T]he degree of * * discretion that is
acceptable varies according to the scope of theepoangressionally conferred.”).

At the very least, a statement of the utmost glavibuld be required before

inferring that Congress attempted to make sucmatitationally dubious transfer

27



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 41 of 78

of authority. SeeUARGvV. EPA 134 S. Ct. 2427, 2442 (201AFL-CIOv. Am.
Petroleum Inst.448 U.S. 607, 646 (1980%ection 1182(f) contains no such
statement. At least three limitations thereforplyap

First, the President may not contradict the provisiaed, which permits
him to exclude aliens only if their entry “would betrimental to the interests of
the United States.” 8.S.C. 81182(f). If Congress has considered the evidence
and determined that a class of aliensas“detrimental to the interests of the
United States,” the President cannot look at thatesevidence and invoke 1182(f)
to exclude them. For example, he may not—absagerikcircumstances—
exclude those Congress has favdi@dadmissionsee, e.g.8 U.S.C. 81151(b)(2)
(immediate relatives), or has purposefully protddtem an inadmissibility
determinationsee, e.g.id. §1182(a)(3)(B)(ii)(l) (innocent spouses and children
Deeming such aliens detrimental to American intsrasthe teeth of Congress’s
contrary judgment would make nonsense of the gtatut

Secondthe President cannot use section 1182(f) to @emore specific
provisions of the immigration lawsSee Law. Siege] 134 S. Ct. 1188, 1194
(2014). Thus, if Congress has expressly provitiatithe Executive may not
exclude aliens on a particular ground, the Presidannot use 1182(f) to do the
opposite. See UARG134 S. Ct. at 2446. Nor may the President “evtue

limitations imposed on specific and carefully cealfstatutory grounds for
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inadmissibility by appealing to his general sectld82(f) power.EC Term of
Years Trv. United States550 U.S. 429, 434 (200Qee Abourezik Reagan 785
F.2d 1043, 1057 (D.C. Cir. 1986) (Ginsburg, Al}endev. Shultz 845 F.2d 1111,
1118 (1st Cir. 1988) (Bownes & Breyer, JJ.). Péing the President to ignore
“unambiguous requirements imposed by a federaltetain either of these ways
would “deal a severe blow to the Constitution’saepion of powers."UARG
134 S. Ct. at 2446.

Third, the President must exercise his discretion usdetion 1182(f) in a
manner consistent with the INA’s policies and pwgm See, e.gRenov. Flores
507 U.S. 292, 309 (1993\at’'l Ctr. for Immigrants’ Rights502 U.S. at 192-93
(1991);Carlson 342 U.S. at 537The Supreme Court has long held, for instance,
that the Executive must base admission and deortdécisions on an alien’s
“fitness to reside in this country,” not on “fortoius and capricious” circumstances
that make an alien’s right to enter the countrg@oft of chance.”Judulangv.
Holder; 565 U.S. 42, 53, 59 (2011) (quotibglgadillov. Carmichae) 332 U.S.
388, 391 (1947)Rosenbery. Fleuti, 374 U.S. 449, 455 (1963)). The Court has

applied a similar principle to other supposedly auntded delegations of
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legislative authority in the immigration contex@ee, e.g.Carlson 342 U.S. at
537;United States. Witkovich 353 U.S. 194, 199-202 (1957).

These principles are all basic safeguards of thars¢gion of powers and,

ultimately, liberty. The Order transgresses thdm a
2. The Order violates section 1152(a)(1)(A).

The Order’s first statutory overreach could notlearer. In 1965,
Congress enacted section 1152(a)(1)(A), a landmailkrights law mandating
that “[e]xcept as specifically provided” in certanbsections, “no person shall
receive any preference or priority or be discrin@ubagainst in the issuance of an
Immigrant visa because of the person’s race, sdigmality, place of birth, or
place of residence.” 8 U.S.C1852(a)(1)(A). As Judge Sentelle has explained,
“Congress could hardly have chosen more expliagjleage”: It “unambiguously
directed that no nationality-based discriminatibalsoccur.” LAVASv. Dep't of
State 45 F.3d 469, 473 (D.C. Cir. 199%gcated on other ground519 U.S. 1
(1996). Yet that is exactly what section 2(c) dokgprohibits “nationals” of six
specified countries from being “issu[ed] a visa"-etirding an immigrant visa—or

“enter[ing]” the country. Order 8&(c), 3(c).

"It is unclear whether the Government invokes eectil85(a)(1) as an
independent basis for the travel and refugee bBnsto the extent it does, that
provision is subject to at least the same limBge8 U.S.C. 1185(a)(1) (permitting
the President to impose onlggasonable * * limitations” on entry).
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The Government is unable to defend this clear timia It suggested below
that the Order qualifies for an exception concegrilre “procedures for the
processing of immigrant visa[s],” 8 U.S.C1852(a)(1)(B), but that is obviously
not true: The Order is a flat ban, and the faat tne of its (highly dubious)
rationales is to facilitate a review of screeninggedures does not change that.
Nor can the Government take refuge in the facttt@tOrder prohibits “entry,”
whereas section 1152(a)(1)(A) refers to the “isseanf an immigrant visa.” If the
President could engage in nationality discriminaiimentry decisions, he could
circumvent the statute with ease, by discriminatihthe Nation’s borders rather
than at its consulates. Courts do not read statatenake them “nullitlies]” in this
way. Dadav. Mukasey554 U.S. 1, 16 (2008).

Finally, the Government’s claim that section 113&fsomehovwexempt
from Congress’s ban on discrimination simply ref@ages its argument that the
President is free from the law altogether. Corgyersimerated exactly which
provisions it sought to exempt from section 1158(egach, including some of
surpassing obscurity; section 1182(f) is not amibtregn. See United Dominion
Indus.v. United States532 U.S. 822, 836 (2001) (describiexpressio unius

canon). The President cannot revise the statugayt@therwise.
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3. The Order contradicts section 1182(a)(3)(B).

That is just the beginning. As the Governmentlfr@eknowledges, the
Order’s purpose is to exclude aliens—all natiomdilsix countries and all
refugees—whom the President thinks are “potergiabtists.” Br. 43. But as
Justice Kennedy explained n, Congress “establish[edpecific criteriafor
determining terrorism-related inadmissibility.” 3.3. Ct. at 2140 (emphasis
added). Inten detailed subsections of sectior28&)(B), which “cover|] a vast
waterfront of human activity,” Congress specifiedqsely when an alien may be
excluded from the country on the suspicion thatag engage in terrorisnid. at
2145-46 (Breyer, J., dissenting).

This extensive enumeration was no accident. Befmmegress enacted a
detailed terrorism bar, the Executive frequentlieceon vague accusations of
terrorist affiliations as a smokescreen to exclaliiens from the country “on the
basis of their expression of beliefs.” H.R. CdRép. No. 100-475 (“House
Report”), at 162-165 (1987). In 1987, Congresghkoto halt this practice by
enacting a temporary rider providing that aliensldmot be excluded from the
country “because of any past, current, or expeoetigfs, statements, or
associations” unless, among other criteria, theas @vidence they “ha[d]
engaged” or were “likely to engage” in terrorisfub. L. No. 100-204, 801(a),

(b)(2), 101 Stat. 1399-1406eeHouse Report at 162-165.

32



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 46 of 78

In 1990, Congress repealed that stopgap measurgeandinently codified
the current terrorism bar. Pub. L. No. 101-6460%(a), 104 Stat. 5067. The
drafters stated that their purpose was to disglaedxecutive’s “vague” authority
to “exclude terrorists” based on “the public inréand “to make it clear that
mere membership in an organization, some membexhich have engaged in
terrorist activity, does not constitute an appraieriground for exclusion.” H.R.
Rep. No. 100-882, at 18-19 (1988). Congress Hawtethe parameters of this
provision many times sinceee, e.g USA PATRIOT Act of 2001, Pub. L. No.
107-56,8411, 115 Stat. 346, but it has consistently indistat only those who
pose a proven threat, pursuant to a finely rettedlaet of limits and exclusions,
may be excluded as terrorists.

The Order makes a mockery of Congress’s handiwtirdenies entry to
millions of foreign nationals, and every refugeer,tbe ground that they are
“potential terrorists.” Br. 43seeOrder 81(a), (d)-(f), (i);id. 882(c), 6(a). The
President could not possibly demonstrate thatfahese aliens are excludable
under any provision of the terrorism bar. Nor doedry. Rather, the Order does
exactly what the drafters of the terrorism bar $aug prohibit, casting aside the
carefully-drawn restrictions and denying entry lierzs because they are members

of a group “some members of which have engageeriorist activity.” And it is
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grim irony that the President has evidently donéosohe prohibited purpose of
discriminating against those aliens on the bastbaif religious beliefs.

If the President could sidestep the terrorism bdhis manner, he could
“effortlessly evade” any limitation in the immigramn laws. EC Term 550 U.S. at
434. That is why precedent dictates that “genatalégations of authority like
section 1182(f) cannot be used to circumvent “dmadly tailored” provisions like
1182(a)(3)(B).Id.; see Marx. Gen. Revenue Corpal33 S. Ct. 1166, 1173
(2013). Indeed, both the D.C. Circuit (per thedgkiGinsburg) and a panel of the
First Circuit (joined by then-Judge Breyer) haved@fcally held that the
Executive cannot invoke a broad, discretionary gdoof inadmissibility like
section 1182(f) to “evade” the limits Congress isgo in one of the subsections of
section 1182(a)Abourezk 785 F.2d at 1057-58ge Allende842 F.2d at 1118.

So too here.

4. The Order contravenes Congress’s specific judgnasnto whether
the covered aliens are “detrimental to the intesesif the United
States.”

Furthermore, if there were any circumstance in Whie President could
exclude aliens as “potential terrorists” outside plarameters of the finely
reticulated terrorism bar, this is not one. Cosgrieas specifically considered the

precise circumstance this Order is allegedly desigo confront, and has

34



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 48 of 78

concluded that admission of the covered aliengtsdetrimental to the interests
of the United States.” 8 U.S.C1882(f).

In December 2015, one day after President Trumpuwameed his plans for a
Muslim ban, Congress debated exactly the queshisrQrder purports to address:
how to prevent terrorists located in countries waistensibly poor vetting
procedures from traveling to the United States.mders of Congress considered
whether it was proper to exclude nationals of thamantries entirely, to enhance
vetting procedures, or to establish a more stringereening process. In
discussing this question, Members repeatedly exaaine evidence cited in the
Order, including “recent terrorist attacks” in S3@rnadino and Paris, Order
§1(b)(i),? and the presence of “foreign fighters [in] Syri@ho might seek to stage
attacks “in the United Statesd. § 1(e)(v)?

Ultimately, Congress addressed the issue by emp8tln.S.C.
§1187(a)(12). That statute does not ban anyone é&atering the United States.
On the contrary, it provides that persons who atenals of or have recently
traveled to two countries (lraq and Syria) may étdwe the United Stateso long as

they have a visa8 U.S.C. 8187(a)(12)(A). And it permits the Secretary of

® See, e.g161 Cong. Rec. E1791 (Dec. 8, 2015) (statemenepf Ran Hollen);

id. at H9324 (statement of Rep. Gohmeat);at H9056 (statement of Rep. Lance).
% See, e.g161 Cong. Rec. at H9050 (Dec. 8, 2015) (statemeRep. Lofgren);

id. at H9056 (statement of Rep. Schiff); at HO054 (statement of Rep. McCaul).
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Homeland Security to impose a similar requiremenadditional countries
thought to pose a risk of terrorist infiltration—-specific delegation the Secretary
later used to exempt further countries from theaWiaiver Programlid.
8§1187(a)(12)(D). As Members of Congress made pthis,statute reflects a
judgment that admission of aliens from the regiohthe world discussed in the
President’s Order are not “detrimental to the esés of the United States” so long
as they are vetted through normal visa proceduge®, e.g161 Cong. Rec.
H9055 (Dec. 8, 2015) (statement of Rep. JacksohCee

Notably, Congress specifically declined to enatfagee ban. Legislation
codifying such a ban was proposed, but MemberkeoHouse did not enact it,
explaining that refugees were “victims, not perairs of terrorism,” and that
existing refugee provisions were sufficient. 16dnG. Rec. H9035 (Dec. 8, 2015)
(statement of Rep. Moultonj. Among other things, those provisions state that t
President may set “the number of refugees who rneagdmitted” each yeatr,
provided that he does so “before the beginnindneffiscal year” and after

engaging in a detailed “consultation” process. .8.0. 81157(a)(1)-(3), (e)see

9 See also, e.gl161 Cong. Rec. at H9056 (statement of Rep. Hpigerat H9058
(statements of Reps. McSally and Titus).

1 See also, e.g1,61 Cong. Rec. H9050 (Dec. 8, 2015) (statementepf R
Lofgren);id. at H9056-57 (statement of Rep. Schiff);
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81 Fed. Reg. 70315 (Oct. 11, 2016) (setting refugerbers for Fiscal Year
2017).

The President, evidently, disagrees with Congresdstssions. But he has
not identified any information supporting his demmsthat Congress did not have
before it when it made contrary judgmen&eeOrder 81. Nor does he try to
justify his ban as “detrimental”’ to “interests” Gpess did not consider. He
simply wishes to reverse its policy, rendering mecl187(a)(12) a superfluity,
and ignoring the detailed procedures for altergfggee admissions codified in
section 1157(a). But Congress cannot—and did netegate the President the
power to overturn its laws and judgments by exeeuiiat.

5. The Order’'s dragnet ban is irreconcilable with tipelicies of the
immigration laws.

Finally, the Order’s very approach is irreconci@hlith the policies of the
immigration laws. Everycurrent ground of inadmissibility deems aliens
inadmissible based on ardividualizedassessment of their “fitness to reside in
this country.” Judulang 565 U.S. at 53. An alien may be excluded becahee
poses a health risk,l8S.C. §81182(a)(1), has engaged in criminal or terrorist
activity, id. 8§ 1182(a)(3)(A)-(B), or has some other individual id@eristic
indicating dangerousnesSee generall$ U.S.C. 81182(a). But over the last five

decades, Congress has not authorized the exclokaliens based on a statistical
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inference that they belong to a group more likbbrtothers to engage in
unwanted conduct.

For this reason, courts have long concluded thatlosory generalizations
based on an alien’s “group” are an “impermissitdsi¥’ for the exercise of
discretion absent exigent circumstanc®gong Wing Hang. INS 360 F.2d 715,
719 (2d Cir. 1966) (Friendly, J.) (deeming suchvigious discrimination” a
“consideration[] that Congress could not have idezhto make relevant”see
also, e.g.Chadhav. INS 634 F.2d 408, 429 (9th Cir. 198@ff'd, 462 U.S. 919
(1983). And courts have repeatedly applied thiat ta bar restrictions on entry
based on nationality in particular: @isenv. Albright, 990 F. Supp. 31 (D.D.C.
1997), for instance, the Government did not disptded the district court
agreed—that it was unlawful for the Executive totda policy of denying
“nonmmigrant visas” to “particular individuals becausde* * * the[ir] place of
birth.” Id. at 38-39 (emphasis addedge also Bertrand. Sava 684 F.2d 204,
212 n.12 (2d Cir. 1982) (immigration officials magt “discriminate on * * the
basis of race and national originAbdullahv. INS, 184 F.3d 158, 166 (2d Cir.
1999) (same); Former Federal Immigration & Homel&edurity Officials Amicus
Br. 4-7, Dkt. 176.

The Order cannot be reconciled with these basicjpies. Its theory is that

aliens who belong to certain nationalities or wpplg as refugees present a
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heightened “risk” of being “potential terroristgihd so must be excluded

masse Order 8L(h); Br. 43. But the Order does not attempt to make a showing
thateachalien is somehow unfit to reside in the countryotiNing in immigration
law or practice countenances such a dragnet bdrseation 1182(f) should not be
interpreted to allow it.See Czyzewski37 S. Ct. at 984 (“some affirmative
indication” is required before courts may inferepdrture from “a basic
underpinning” of the statutory scheme).

Indeed, even by the standards of dragnet banéi thetween the Order’s
stated justification and its scope is notably we#@ke Order relies exclusively on
concerns about vetting procedures and violenceiduM Eastern and North
African countries, Order §(d), (), but its restrictions would apply to “gr&n
national who had lived in Switzerland for decadd$k0O at 37, or an individual
seeking refugee status from Venezuela. And eve8 babk admitted that
nationality (let alone refugee status) is an “ugljkindicator” of an individual's
terrorism threat.See supr®; see alsd-ormer National Security Officials Amicus
Br. 3-16, Dkt. 108. An individual's inadmissibilitvould thus depend on the
“fortuity” of his place of birth or the applicatiame filed, not his “fithess to reside

in this country” or any connection to the concetivet allegedly motivate the

39



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 53 of 78

Order. Judulang 565 U.S. at 58 The immigration laws do not permit “the fate
of a human being” to be based on such blind “cdnjec’ Bridgesv. Wixon 326
U.S. 135, 149 (1945).

The Government tries (Br. 2) to cloak itself intbrgcal precedent, but no
prior President has ever tried anything like tHsesidents have invoked section
1182(f) dozens of times since it was enacted irR195As the State Department
itself has explained, every proclamation befors tine barred classes of aliens
based either on (1) the aliermsin “objectionable conduct,” such as committing
war crimes or violating the immigration laws, 9 FAAB802.14-3(B)(1)(b)(3) (Dec.
20, 2016); or (2) the alienswn “affiliation” with a hostile or culpable entityush
as a government or country engaged in misconaiic§,302.14-3(B)(1). The
Government has tried to find support in Presidesddin’s 1986 order suspending
some Cuban immigration, but that Order was critycdifferent: The President did
not suspend Cubans because he contended they @remally dangerous or unfit

to reside in the country, but because they weridiadffed]” with a Government

2 The Order's waiver process offers no cure. Aerafhay obtain a waiver of the
six-nation ban only if he demonstrates “undue Haipds Order 83(c), a showing
that many aliens who pose no individualized risk e unable to make. And the
Executive surely cannot engage in an otherwisewfalaand discriminatory policy
simply by issuing an unreviewable promise thatiit make exceptions in its sole
discretion.

13 SeeCong. Research SerExecutive Authority To Exclude Aliens: In Bréell.O
(Jan. 23, 2017) (listing prior orders).
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that had violated an immigration agreement withUinged States. Proclamation
No. 5517 (Aug. 22, 1986).

Indeed, the Government cannot even come up withgesstatute or
administrativepractice analogous to the Order. Some statutepalicdes have
imposed information-gathering or procedural requeats based on nationality,
but none of them excluded (or deported) aliens frleencountry on that basiSee
e.g,8 U.S.C. 881152(a)(1)(B), 1187(a)(12Rajahv. Mukasey 544 F.3d 427, 433
(2d Cir. 2008);Narenjiv. Civiletti, 617 F.2d 745, 746-47 (D.C. Cir. 1979) (per
curiam). Absent a “national emergency” or othexvgrexigency—which, again,
the President has not claimed—there is no reasliffegaent rule should prevail
here. LAVAS 45 F.3d at 473 (recognizing potential exceptiothat
circumstance).

At bottom, what the President proposes in this ageite extraordinary.
He asks this Court to permit him to use his dekegyatatutory power under section
1182(f) to violate clear text, evade detailed iestms, countermand Congress’s
judgment, and overthrow the unbroken policy andfca of the immigration
laws. If this Order is allowed, it is unclear whiatit would be left. The President
would have absolute discretion, and with it theazaty for “arbitrary and
discriminatory enforcement” that such discretiomgs. Kolenderv. Lawson 461

U.S. 352, 356 (1983).
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The Framers worked to ensure that liberty recemede protection than
that. They gave Congress the immigration powéhenhope that a “deliberate and
deliberative” body would exercise it wiselfhadha 462 U.S. at 959. The Court
should not lightly infer that Congress gave awat firecious protection.

C. The Order Violates the Establishment Clause.

If the President did somehow have the boundlessléiye power he
claims, it would then be all the more importanttioe judiciary to ensure that
power was exercised constitutionally. Without strictural checks of
congressional deliberation, the judiciary is thienary guardian of the liberties
enshrined in the Bill of Rights. The Establishm€fduse violation the District
Court identified in this case is a powerful illegion of the importance of that
judicial role.

According to the Government, however, this roleasisfied by nothing
more than a cursory check that the President Hasedfsome neutral purpose that
“could’ be behind its policy. Br. 37. It asserts thatjenKleindienstv. Mandel|
408 U.S. 753 (1972), judicial review is limiteddonfirmation that the President
has pasted a “facially legitimate, bona fide” ratite atop his order. But this Court
has already rejectddandels application to the Executive Order. More to the
point, there io standard of review under the Establishment Clahsewwould

permit this Executive Order to stand.
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1. Mandeldoes not apply.

In Washingtonthis Court held tha¥landeldoes not applyo anExecutive
Order“promulgat[ing] * * * sweeping immigration policy.”847 F.3d at 1162
(emphasis added)For good reason. The premisaévdndelis thatCongresdas
“plenary power to make rules for the admissionlefes.” 408 U.S. at 766
(internal quotation marks omittedjee supr&3. As a result of that plenary
power, courts have sometimes held that it is prépsubject immigratiostatutes
that are alleged to violate the Constitution toydhke most minimal reviewSee
Mandel 408 U.S.at 766-67 (quotingsalvan 347 U.S. at 531-532).

The President, however, lacks plenary immigratiotharity under the
Constitution. He may therefore benefit from Cosgis plenary power—and the
minimal judicial review it entails—only in the facé a valid delegation that
implicates one of his own constitutional resporigies. See supr24. He may,
for example, claim deference while “faithfully exggng]” an immigration statute
to exclude a particular alien. Accordingly, “[aflvs an affirmative showing of bad
faith,” an “executive officer's decision denying/&sa that burdens a citizen’s own
constitutional rights is valid when it is made ‘the basis of a facially legitimate
and bona fide reason.’Din, 135 S. Ct. at 2140-4%ge also id(an officer's reason
is “facially legitimate” if it “rested on a determation that [the alien] did not

satisfy the statute’s requirements”). But whatedeferencévlandelmay confer
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on these individualized visa determinatidhhe doctrine certainly does not apply
to broad-scale Executive policymakin§ee, e.gIn re Reyes910 F.2d 611, 612-
13 (9th Cir. 1990) (reviewing Executive Order refjag immigration without any
mention ofMande).

The Government’s own citations bear that out:bttef relies (Br. 34-35) on
cases offeringdlandeldeference to statutes enacted by Congress, and to
individualized determinations made by the Executiait it does not cite a single
case applyindg/landelto a sweeping Executive policy of exclusion.

Indeed, the Government fails to cite a case apglylandelto an
Establishment Clause challengeaofy kind. Blind deference to immigration
policy in that context would be intolerable; it wddeave the political branches
free to employ one of the most effective meansstdidishing a religion—
excluding non-believers. For example, colonialgiira’s use of immigration
restrictions to establish the Anglican Church wagefective that, “until after the
Revolution, there was no Catholic Church and thezee few, if any, Catholic

individuals in the Commonwealth of Virginia.” Mc@oell, supra at 2116-17.

* The Supreme Court has cast doubt on the vitafith@plenary power doctrine
in general.See, e.gDin, 135 S. Ct. at 2136 (plurality opinion) (doubtmwgether
“ImJodern equal protection doctrine” would perm#symmetric treatment of
women citizens in the immigration contextZadyvdas/. Davis, 533 U.S. 678,
695 (2001) (immigration power “is subject to img@ort constitutional
limitations.”).
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The risk that immigration policy will be used taasish a faith is
particularly acute with respect to the Executivargh. “Congress, in which our
country’s religious diversity is well representeds’unlikely to enact a statute that
welcomes or excludes members of a particular &s8th means of establishing
religion. Salazarv. Buonqg 559 U.S. 700, 727 (2010) (Opinion of Alito, J.).
Where power is concentrated in a single personghiew this structural check is
absent and thorough judicial review is vital.

The Government counters (Br. 40-41) that it is beankls to apply deference
to the individual visa decisions of consular offisiand not to the President. But
the relevant distinction is not the level at whibk decision is mad&jande| for
example, involved a determination by the Attornegn€éral. 408 U.S. at 769. Itis
the scope of the action. It would be very difficialr a rogue consular officer to
establish a religion by denying entrance to nonmebels case-by-case. But the
President could easily accomplish that goal thraaughtegorical policy of
exclusion.

The Government's reliance (Br. 41) on presidentmhunity cases is also
misguided. “Itis settled law that the separatd+powers doctrine does not bar
every exercise of jurisdiction over the PresidemMi%onv. Fitzgerald 457 U.S.

731, 753-54 (1982). The Court “ha[s] long held thaen the President takes
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official action, the Court has the authority toetetine whether he has acted
within the law.” Clintonv. Jones$ 520 U.S. 681, 703 (1997).

And the Government’s cursory assertion that defexres appropriate
because the excluded aliens lack Establishmens€laghts verges on the absurd.
A ban on all immigrants unwilling to profess fatththe President’s chosen deity
would certainly violate the Establishment Clauskether or not the individuals
possess Establishment Clause rights of their own.

In the end, however, whethBtandelapplies is an academic question. Even
that doctrine permits courts to look behind “a &lgilegitimate and bona fide
reason” for an Executive action where there isddmmative showing of bad
faith.” Din, 135 S. Ct. at 2145ee Cardenas. United States826 F.3d 1164,

1173 (9th Cir. 2016) (challenge to an unconstitialenial of a visa may succeed
where plaintiff has “plausibly establish[ed]” baaith). Here, thdona fidereason

Is absentsee, e.g.supra6 (describing DHS memo finding Order does not sé@s/e
stated purpose), while the bad faith is presespadesseeinfra 50 (detailing
President’s call for a complete ban on Muslim imratgn).

Courts have found théandelstandard satisfied on far less evidence than
this. See, e.gNadarajahv. Gonzales443 F.3d 1069, 1082-83 (9th Cir. 2006)
(reversing denial of parole where Executive’s agseof a national security risk

was “based on facially implausible evidencéaVauchoper. U.S. Dep'’t of State

46



Case: 17-15589, 04/21/2017, ID: 10407177, DktEntry: 217, Page 60 of 78

985 F.2d 1407, 1416 (9th Cir. 1993) (invalidatingmigration statute that
discriminated based on gender because the Govetismationale was “simply
incorrect”).

2. The Establishment Clause prohibits the governmeorh fenacting
policy to denigrate and burden adherents of a iehg

While judges sometimes disagree around the edgie dstablishment
Clause, there is no dispute on this: The Goverhmmay not “single[] out
[religious] dissidents for opprobrium,” nor maydllocate[] benefits and burdens
based on” a person’s faiti.own of Greece. Galloway, 134 S. Ct. 1811, 1826
(2014) (plurality opinion). And this fundamentabfibition on government
actions that make an “enemy of any * creed” applies even when the
Government invokes a “national security” rational¢. Va. State Bd. of Edue.
Barnette 319 U.S. 624, 637, 640 (1943). “Neither our dstaetranquility in
peace nor our martial effort in war depend” on gawgent actions that amount to
“disguised religious persecutionld. at 644 (Black, J. and Douglas, J.,
concurring).

The “historical practices and understandings” sumobng the First
Amendment confirm that the Government may not agopcies that denigrate
and burden members of a particular faith in the emafmational securityTown of
Greecg 134 S. Ct. at 1819. Our Founders were familidin the form of religious

persecution born of feaiSeeMcConnell,supra at 2112-14 (describing acts
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punishing Catholics and Puritans because of theagined “dangers to the State”).
The Religion Clauses were designed to put an etliese “old world practices
and persecutions,” which followed the colonistshi® New World. Eversonv. Bd.
of Educ. of Ewing Twp330 U.S. 1, 9-10 (1947). The Clauses speaksolate
terms that foreclose any policy that “classif[iegjzens based on their religious
views,” Town of Greecel34 S. Ct. at 1826, by using faith as a proxy for
dangerousness or imposing undue burdens on foltowfea stigmatized religion.
Policies that suffer from these flaws also contrevthe central protection
afforded by the Establishment Clause: Freedom fyjouernment conduct that
coerces the adoption or renunciation of a partidialéh. See Church of Lukumi
Babalu Aye, Incv. City of Hialeah 508 U.S. 520, 523 (1993) (“The principle that
government may not enact laws that suppress rabdielief or practice is so well
understood that few violations are recorded in Ba@reme Court’s] opinions.”)
Few actions are more likely to prompt citizensdnaunce their faith or curtalil
their public practice than the promulgation of agmment policy that
disproportionately burdens that religion’s followgaccompanied by explicit
statements of opprobrium toward the religion itséd Justice Jackson explained
in much more dangerous times: “Those who beginodee elimination of dissent

soon find themselves exterminating dissenters”Hinet Amendment “was
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designed to avoid these ends by avoiding thesebiegjs.” Barnette 319 U.S. at
641.

Because preventing religious persecution is esddatthe preservation of
religious freedom, judicial scrutiny for animusnist limited to a particular
approach or a particular category of evidenSee Lukumi508 U.S. at 533
(“There are, of course, many ways of demonstratiatythe object or purpose of a
law is the suppression of religion or religious doct.”). Courts have considered
everything from the statements of a priest at playss unveiling,McCreary Cty.

v. ACLU, 545 U.S. 844, 869 (2005), to the cheers of a cnowdsponse to
legislative attacks on the burdened religibnkumi 508 U.S. at 541. Text,
operation, history, and context all may be relevargn Establishment Clause
analysis.

3. The Order violates Establishment Clause limits.

In this case, all of the evidence points toward&stablishment Clause
violation. There can be no real question thatQnhaer, and the numerous
Executive statements concerning its purpose, besdcclear message of
opprobrium towards Muslims. Nor can there be amybd that the Order imposes
a disproportionate burden on Muslim citizens asganm®d to their non-Muslim

compatriots.
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To take just a small sampling of the voluminougewce in this regard:
The President publicly announced a detir@avor Christians over Muslims on the
very day he announced the first Order; that Ordph@tly gave preference to
certain refugees based on religion; and the Presgdadvisor publicly explained
two days later that the Order was intended to imgelet the President’s promised
“Muslim ban.” E.R. 150-51. After the first Ordesas invalidated, the President’s
senior advisor admitted that the President soughtake only “technical’ changes
while achieving “the same basic policy outcome /REL56 And when the
President’s attempt to skirt the judiciary failée, proclaimed at an official rally
that the new Order was merely a “watered down”iearsf the first. S.E.R. 84.
There is much, much more. TRO at 10-12, 33-37;Aftlir Justice Ctr. Amicus
Br. 7-15, Dkt. 62.

Meanwhile, the Order imposes a grossly dispropoétie burden on
Muslims. Because the Order singles out countriéls ewerwhelmingly Muslim
populations, it makes it uniquely difficult for Miim-Americans to receive visits
and reunite with their loved ones abro&ke, e.gE.R. 95-96 (Elshikh Decl. §).
Muslim-American parents must explain the Orderspdrate treatment to their
children,see id.y 3, and decide whether or how to raise their famiirethe

Muslim faith when the Government has enacted pajognly predicated on
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animus toward Islangeelnterfaith Grp. Amicus Br. 9-10, Dkt. 121. Theear
marked “as outsiders” in their own country. Khamidus Br. 9-10, Dkt. 88.

In other words, Muslims face the injuries inflictled religious persecution,
the very harms the Founders fled. In these cirtaincgs, any suggestion that the
Order is consistent with the Establishment Claeskeices that Clause to a hollow
promise of religious freedom.

4. Defendants offer no convincing defense of theeOr

The Government does not really deny any of thistelad, its primary
argument as to why the Order complies with the listament Clause’s bar on
acts that are “hostile” to a particular faiffrunkv. City of San Diegp660 F.3d
1091, 1095 (9th Cir. 2011), is that the Court mgsoreall of the evidence
demonstrating that hostility. The Constitution @ems that the Court do the
opposite.

a. The Government begins by insisting (Br. 46} tha Establishment
Clause analysis is limited to the “text” and “ogem” of the Order, both of which
it claims are neutral. Even if this were true—whitis not,see infra53—it
would not help the Government. The text of thedixiwe Order itself betrays
evidence of the President’s focus on Islam; it uea®s negatively associated with
the religion, such as “honor killings.SeeMuslim Advocates Amicus Br. 11-12,

Dkt. 124. In “operation,” the Order’s hostility tbe Muslim faith is even more
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clear. Section 2’s travel ban coverdy overwhelmingly Muslim countries, while
the ban in Section 6 targets refugees at a timenhe leading refugee crisis
involves inhabitants of Muslim-majority nations.ndas described above, the fit
between the Order’s stated secular purpose argttpe of its ban is so poor as to
raise an inference of pretextukumj 508 U.S. at 538-54%&ee supra9.

The Government claims (Br. 44) that the selectibiMoslim-majority
countries is not probative because the Order tsugay “10% of the global
Muslim population.” That makes no sense. Polithed overwhelmingly target a
disfavored group are patently evidence of discration: A policy that terminated
100 employees, 95 of whom are Muslim, would raisenéerence of
discrimination even if other Muslim employees wea (yet) fired. See, e.g.
Stormans, Incv. Wiesman136 S. Ct. 2433, 2437-38 (2016) (Alito, J., drtsey
from denial of certiorari) (discriminatory interiggested where “the effect of the
regulations in their real operation” meant thag“tiurden they impose” fell
“almost exclusively on those” of particular faithd)lor does it matter that the
Order may also incidentally burden some non-Muslift% willingness to inflict
collateral damage by harming some, or even allyiddals from a favored group
in order to successfully harm members of a disfedtaiass does not cleanse the

taint of discrimination; it simply underscores thepth of the defendant’s animus.”
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Pac. Shores Props., LLZ City of Newport Beach730 F.3d 1142, 1159 (9th Cir.
2013).

b. In any event, the Establishment Clause analysislples not limited
to the text and operation of the Order. The Chag made abundantly clear that
the Establishment Clause is concerned with thega&rand message a policy
communicates, however conveyeSee, e.g.McCreary 545 U.S. at 869, ukumi
508 U.S. at 540-542. A critical function of theaGse, after all, is to protect
disfavored religions from being subjected to “ofprom” that would coerce them
to abandon their faithTown of Greecel34 S. Ct. at 1826The Government
offers several reasons for the Court to shut iessag the abundant evidence of
animus in this case, but none is persuasive.

First, relying on a 1926 precedent from outside thelilistament Clause
context, the Government asserts (Br. 46) that tiseae‘presumption of regularity”
that attaches to the actions of the President. hBwiever strong that
“presumption,” it cannot overcome the Executivedked statements an intent
to discriminate based on faith. The Supreme Cmastsometimes struggled to
determine whether a particular religious symbothsas the cross, is intended to
communicate a religious messadggee. e.g.Salazar 559 U.S. at 715-16No
parsing is needed here; the President and his Asliration have clearly

acknowledged the animus that lies behind this goli&nd public statements of
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the President are particularly relevant becauss typically viewed as the voice
of the Government. Indeed, the Supreme Court aglyuboks to the
pronouncements of early Presidents to assess tietéa which the Government
was permitted to endorse faitBee, e.gCnty. of Allegheny. ACLU, 492 U.S.
573, 671 (2014) (opinion of Kennedy, J.) (discugshre religious nature of
President Washington’s Thanksgiving proclamations).

Secondthe Government warns (Br. 47) about the “pitfadiSsearching for
the object of a Government action outside the casfiof the policy itself. But as
the District Court pointed out, no searching isuiegd; there is nothing “veiled”
about the President’s purpose to exclude thoskeoMuslim faith. TRO at 34-35.
Nor does it matter what lies in the President'sdhef hearts.” The question is
whether his policy angublic statements demonstrate an object to exclude, burde
and denigrate members of that faith. They do,thedCourt should not “pretend it
has not seen what it has.” Preliminary Injunct@m (“PI1”) at 17 (Dkt. 270).

Third, the Government insists (Br. 49-50) on a distorchhetween the
“official” and unofficial purpose of a policy thatakes little sense in the context of
an Executive Order. The Court has warned thavtheal stated purpose of a
statuteis the only one that matters because it is thg oné to which a majority of
the legislators clearly assenteldukumj 508 U.S. at 558 (Scalia, J. concurring);

but see idat 541 (opinion of Kennedy, J.) (relying on acdasuwsf council meetings
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in which improper Ordinances were introduced). Bete is no ambiguity as to
whether the President assented to his own puldiersients. And it is far more
likely that a Muslim citizen will have heard andkéam warning from the President’s
statements against Islam than that the same civdehave searched for and read
the text of the Order itself.

Fourth, the Government asserts (Br. 50-53) that eveonfesextrinsic
evidence is informative, campaign statements ate Tfioere is no principled
reason for courts to ignore campaign statemengsEdtablishment Clause is
sensitive to the message of condemnation that argment action conveys, and
campaign statements can contribute to that mesdaggardless, the policy of
hostility to the Muslim faith that animates the @rds apparent even if one
excludesall of the campaign statementSeesupra50 (recounting a selection of
the post-inauguration evidence of discriminatiofipe Government’s fretting that
reliance on campaign statements will chill politispeech and inhibit officials
from altering their views once they take officecateems disingenuous when the
President and his spokesmen regularly reap pdltamatal from assertions that
they are keeping “campaign promiseSée supra.

Finally, the Government protests (Br. 53) that it mademsie alterations
to the first Order to comply with the prior Ninthr€uit ruling, and that if its

efforts are found wanting it would be impossible tlee President to dispel the
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“taint” of discrimination. These protestationsgihollow in light of the
President’s public acknowledgment, immediatelyratie current Order was
enjoined, that this Order is merely a “watered dawrsion” of the first. To
remove the “taint,” the Administration cannot makerely “technical’ changes; it
must alter the underlying policy that uses religa@na proxy for sympathy with
terrorism. That is not an impossible task. A getait would be to remove the
President’s promise of a Muslim ban from his campavebsite. The President
might also seek assistance from the branch to whiglmmigration power is
constitutionally entrusted, which would presumatiby share the President’s
record of animusSee Salazab59 U.S. at 717 (stating that it is “Congress’s
prerogative to balance opposing interests anahststutional competence to do
s0”). At a minimum, he could engage in the adntiatsve procedures that were
formulated “as a check upon administrators whosé rmgght otherwise have
carried them to excessedJnited States. Morton Salt Co.338 U.S. 632, 644
(1950) (discussing the history of the AdministratRrocedure Act).

In short, affirming the District Court’s injunctiomill not provide an excuse
for judicial second-guessing of any and every poli@t might have implications
for religion or immigration. It will merely preveiExecutive policies that impose

burdens based on impermissible religious clas$iina and come garbed in
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explicit statements of intent to discriminate. Tisanothing more than the
Constitution demands.

D.  The Order Violates Due Process.

As if that were not enough, the new Order suffessifthe same
constitutional deficiency on which this Court'sqrdecision was explicitly
predicated: The Order violates Due Process.

The Government claims (Br. 21) that it remedieddééciencies this Court
previously identified by limiting the scope of imgnants to whom the Order
applies. Wrong. In affirming the prior injunctiotiis Court specifically declined
the Government’s request to narrow it to apply dalflawful permanent
residents” and “previously admitted aliens whotaraporarily abroad now or who
wish to travel and return to the United Stateshanfuture.” Washington847 F.3d
at 1166. That limitation, the Court held, woulddale[] out at least some who”
have “viable due process claims,” including “refagéand “citizens who have an
interest in specific non-citizens’ ability to trdve the United States.1d.

The new Order suffers from the same deficiend§ashingtorpointed to the
statutory procedures guaranteed to asylum seelse®847 F.3d at 1165. “[T]he
Supreme Court has ruled that when Congress engctsadure, aliens are entitled
to it.” United Statew. Barajas-Alvaradp655 F.3d 1077, 1084 (9th Cir. 2011).

Defendants claim those procedures are inapplidalriefugees, pointing to
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Congress’s creation of a special program for thmission of asylum seekers who
are currently abroad. But nothing in that lawessabhat covered individuals lack
the procedural rights of other asylum seekers. iArahy event, the President has
violated the procedures set out in that refugeeitsta The statute permits the
Executive to establish a cap on refugee admisslmfere the beginning of the
fiscal year.” 8 U.S.C. 8157(a)(2). The President ignored that require reamd—
rather than setting a cap—nbarred the admissioafafees wholesaleSee supra
37.

The WashingtorCourt also explained that barring the entry of odgizens
in general creates “viable due process claims*dtizens who have an interest in
specific non-citizens’ ability to travel to the Wedl States,” 847 F.3d at 1166—
such as a citizen whose spouse or parent is sealimgssionDin, 135 S. Ct. at
2139, or a university deprived of the “debates” ahidcussion” provided by a
visiting scholarMandel| 408 U.S. at 764. That describes Dr. Elshikh tied
University of Hawaii to a T.

Finally, the Government has claimed that the waprewisions in the new
Order avoid any Due Process difficulties. Thatdrbe true. The prior Order
also contained waiver provisions, but—despite tbegenment’s reliance on them
before this Court—that did not mean it passed d¢onisinal muster. The revised

Order offers more detail as to whoduld’ be eligible for a waiver, Order 3c),
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but it does not guarantee appropriate processyton@n In any event, the
Government is the one that vehemently contendsctivagular decisions are
unreviewable, and that declared its Order creatgegocedural rights. It is
therefore pointing to waiver provisions that it atthare thoroughly unenforceable.
[ll.  The Full Scope Of The Injunction Should Be Affirmed.

Plaintiffs’ likelihood of success on the meritstbéir claim is clear. Their
ability to satisfy the remaining injunction factassalso obvious.SeeStay Opp’'n
at 4-19. The Government argues, however, thabtsiict Court’s injunction is
overbroad. Itis not.

The Government first argues (Br. 57) that facgdef was inappropriate
because the Order is “clearly lawful as applieddme aliens.” That is wrong:
Every application of the Order is in violation detimmigration laws and tainted
by the religious animus that prompted $ee Santa Fe Indep. Sch. DistDoe
530 U.S. 290, 313-14 (2000) (explaining that thefenpassage** of a policy
that has the purpose and perception of governnsabkshment of religion”
warrants facial relief). Nor would confining thgunction to Plaintiffs themselves
(or to confined provisions of the Order) prever Bstablishment Clause injuries
they are suffering; the very existence of the @mged provisions inflicts stigmatic

and spiritual harms on Plaintiffs and effects amal@sgshment of religion in Hawaii.
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The Government further contends (Br. 57-59) that@ourt should only
enjoinpartsof Sections 2 and 6. But Plaintiffs have explaimedetail why this is
wrong. SeeStay Opp’'n at 20-23. And the Supreme Court heldukumithat even
when parts of a challenged policy appear well-taiioto a secular purpose, they
must nonetheless be “invalidated” where it is ctbéat the policy as a whole has
“as [its] object the suppression of religion.” 508S. at 540.

Moreover, as the District Court noted, the Govemniri@il[ed] to provide a
workable framework for narrowing the scope” of thginction. Pl at 22. That is
likely because the different components of Sectibasd 6 are inextricably linked.
The provisions of Section 2 the Government wisbhesxempt are designed to help
the Presidengxtendhis discriminatory ban on entry to additional coigs for
additional periods of time. Likewise, all the piens of Section 6 are
components of an integrated process for susperahidgeviewing refugee
admissions® And there is nothing to the notion that the imjtimn would preclude
Executive Branch consultation or policy reform;d@ectivities are not limited
except to the extent they occur as part and pafaatforcing the Muslim banSee

Lukumi 508 U.S. at 540. Indeed, while the first Ordasvenjoined, during the

> The Government’s contention that an injunction maybe issued directly
against the president was never raised below andiieed. Anyway, “injunctive
relief against executive officials like” cabinetcdetaries is “within the courts’
power,” and Plaintiffs’ injuries can be redresslealt tway. Franklin v.
Massachusetf$05 U.S. 788, 802-803 (1992).
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pendency of the current injunction, the Executim@lemented increased vetting
procedures worldwideSeeS.E.R. 67-71.

Finally, as the Government barely denies, natidevimjunctive relief was
appropriate. “[A] fragmented immigration policy wid run afoul of the
constitutional and statutory requirement for umfiammigration law and policy.”
Washington847 F.3d at 1166-67 (citinbexas 809 F.3d at 187-188). Nor has the
Government made any serious proposal to limit tipenction geographically in a
way that would still remedy the harms inflicted Plaintiffs.

CONCLUSION
The District Court’s preliminary injunction shoube affirmed.
Respectfully submitted,
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STATEMENT OF RELATED CASES
There are currently no related cases within thenmeeof Ninth Circuit
Rule 28-2.6. This case would have been relat&iashingtorv. Trump No. 17-
35105, 847 F.3d 1151 (201Per curian), but this Court granted Appellants’
unopposed motion for voluntary dismissal of thgied on March 8, 2017. The
Washingtorappeal involved a challenge to Executive Order N&y769 (Jan. 27,
2017). That Order was revoked and repealed byExecOrder No. 13,780 (Mar.

6, 2017). Executive Order No. 13,780 is the sulpéthis case.
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