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Tips for Writing
a Persuasive

Appellate Brief



REMEMBER YOUR ARE WRITING AN
APPELLATE BRIEF IN THE 21°T CENTURY




DIVERSITY

Not Aerie




DIVERSITY

Not Eerie




DIVERSITY

But Erie
Railroad Co. v.

ERIE RAILROAD CO. TOMPKINS o

Conrt Taled in 1038 ook o oonl e Tom p]ﬂﬂ S,

tween citizens of different states, fed-
eral courts must apply state common law,

not federal “general common law.” Under
Pennsylvania common law; Harry Tompkins
of Hughestown lost his case against the o ®

Erie Railroad, a New York State company.
Tompkins had been struck by an unsecured
door of a passing train and severely

injured near this spot on July 27 1934, (1 93 8)




BUT DIVERSITY IS COMPLICATED

Erie Doctrine Flowchart:

The discouragement of forum shopping and avoidance of inequitable administrarion of the laws

P

If Unsure

’

State
Substantive
Law (bound up
in Rights and
Obligations?)

— NO

YES

Fed Rule on Point?
Look to 2 amms of Ene

1. Avoid Forum Shop

2. Avoid vnfair admin of

state/fed laws.

Apply State Law
(Erie & RDA)
28U.S.C. § 1632

h

Ouicome Determinative Test:
(Comes from the York Case)

l y 4

If the state rule. when applied.

Hanna Holding
(Hanma v. Phomer, 380 U5, 4600

State Law does NOT control
when there exists:

A) applicable federal rule
that: B) conflicts with the
state law or policy wluch
does not violate the REA
(SEE REA BELOW)

{Byrd v. Blue Ridze Fawal Electric Cooperative, Ine., 356 U5, 525, 78 5. Ct 893, 2L Ed 24953)

Brennan noted that:The Ernie doctrine does not mandate that state law be
applied in deternunations of nghts regardless of conflict with federal

3 Part Byrd Test

law and the Constitution.

1. Is state rule hound up with state created rights & obligations?

(SUBSTANTIVE Outcome Determinative question)

would change the outcome of the
case. then 1t 15 substantive and

YES

¥

trumps the fed procedurs.

Fed Procedure = State
Substantive so long as:
It does not Modify,

Enlarge or abridge any
State Substantive right.

Rules Enabling Act
(28USC. §2072)=

Valid so long as:

1 Fed rule actually applies

2 Fed/St. rule in actual conflict

YES

¥

USE FEDERAL
LAW/
PROCEDURE

Apply

-ﬂ/ \0

State Law

BALANCE

Apply
Federal

Law

/

Apply
State

2. Federal
Countervailing
Interests

(for fed law)

Alwavs have
umformuty, but weak
on 1ts own. Byrd was
judge/jury relationship
which ourweighed
outcome determunacy.

3. Outcome
Determinative test
{(for state law)

If outcome would be
different depending
on which law applies
(1.e. statute of
limitations 1s very
determunative if its
un 1 state and not

fed).




FOLLOW THE RULES

‘\ ‘< \ ’ '1\“

T will follow the rules
T will Follow the rules
T will Follow the rules
T will follow the rules
T wll fo




PAY ATTENTION TO THE
STANDARD(S) OF REVIEW




STRUCTURE

Edgar Dale's Cone of Experience

People generally People are able to...
remember... (learning outcomes)
(learning activities)

Define List
10% of what they read  Read Describe Explain

20% of what they hear Hear

View Images Demonstrate
Watch Videos Apply

e Practice
50% of what Attend Exhibitis/Sites

ﬂl?; Res and Watch a Demonstration

30% of what they see

70% of what they Participate in Hands-On-Workshops Analyze

say and write Design Collaborative Lessons Define

Create
Evaluate

90% of what Simulate, Model, or Experience a Lesson
they do.

Design/Perform a Presentation - "Do the Real Thing"




AMICUS CAN BE YOUR FRIEND




KEEP IT SIMPLE




DON'T BE AFRAID TO BE DIFFERENT
(WITHIN REASON)




MASTER THE METAPHOR; QUOTE
CORRECTLY; ANALOGIZE
EFFECTIVELY

EFram &1 ."'u':-'.'.:' rerF I
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GEORGE R R MART]N

Tyrion Lannister




WRITE LIKE ARISTOTLE
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DO NOT BLOW THE CONCLUSION



Tips for
Oral
Argument



ORAL ARGUMENT STARTS WITH
WRITING THE BRIEF




DOUBLE-CHECK JURISDICTION AND

HIGH
ALERT

RESEARCH

DOUBLE
CHECK




KNOW THE BACKSTORY

Everyone has a backstory.




CAREFULLY SCRIPT - AND MEMORIZE
- YOUR OPENING




BUT, AS APPELLEE, BE FLEXIBLE




ROAD MAP YOUR ARGUMENT




REMEMBER THE BIG PICTURE




DON'T ARGUE. PERSUADE.
DON'T DEBATE. DISCUSS.




BE REALISTIC




BE PREPARED -
BEYOND THE BRIEFS AND THE RECORD!
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BE CANDID




BE RESPONSIVE




STYLE AND DEMEANOR
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WHILE YOUR OPPONENT ARGUES




WHEN THE BENCH IS COLD, SAY WHAT
NEEDS TO BE SAID, THEN SIT DOWN.




QUESTIONS?

Thanks for your attention
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