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I. INTRODUCTION

To obtain the extraordinary remedy of a stay pending appeal, Defendants
must show that they will suffer irreparable injury from leaving in place rules that
have existed for nearly 50 years. Defendants come nowhere close to meeting this
burden, and the Court could deny their motion on that basis alone.

Defendants also fail to meet any of the other elements they must prove to
obtain a stay. They are unlikely to prevail on the merits, as three district courts
have held, because the rules Defendants promulgated violate federal law.
Moreover, the stay they seek will substantially injure other parties by destroying
an existing network of family planning providers for low-income people in
Washington and throughout the country, harming the health of patients who rely
on those providers. For the same reason, the public interest strongly favors
leaving in place the status quo that has existed for five decades, rather than
imperiling the health of countless Americans based on an unlawful agency rule.

The Court should deny Defendants’ meritless motion to stay.
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II. BACKGROUND

A.  Statutory and Regulatory Background

Since 1970, Title X' has been a critical part of the nation’s public health
safety net, providing grants to fund high-quality family planning services for
low-income individuals. As the sole grantee of Title X funds in Washington, the
Washington State Department of Health (DOH) oversees a network of 16
subrecipient organizations operating 85 clinic sites statewide, which served over
91,000 patients in 2017 alone. WA.Supp.Add.018, 022, 025, 113 § 3t (WA cmt.)
at 4-5.

Title X’s purpose is to ensure access to modern, effective contraception
and family planning services, regardless of economic condition. 42 U.S.C.
§ 300; S. Rep. No. 91-1004, at 9 (1970); ECF No. 1 (Compl.) 938.2 Such
services help low-income patients avoid unintended pregnancy; prevent
pregnancy-related health risks; reduce infant mortality; and enhance education,
economic stability, and equality. Title X programs also offer pregnancy testing
and counseling; testing and treatment for sexually transmitted infections; cancer

screenings; screening for high blood pressure, diabetes, depression, and other

142 U.S.C. § 300 et seq.
2 “ECF” citations refer to the Eastern District of Washington docket.
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health issues; and referrals for out-of-program care. 42 U.S.C. § 300(a); 42
C.F.R. § 59.5(a).

Section 1008 (42 U.S.C. § 300a-6) provides that no Title X funds may be
used in “programs where abortion is a method of family planning,” but does not
restrict grantees from providing abortion care using non-Title X funds. For
decades, Title X clinics have been able to refer patients for any out-of-program
care, and to use the same facilities for Title X programs and abortion services
while maintaining financial separation.

Section 1008 does not prohibit providers from communicating with
patients about abortion. To the contrary, every year since 1996, Republican and
Democratic Congresses have passed appropriations acts requiring that “all
pregnancy counseling” in Title X programs “shall be nondirective”—the
“Nondirective Mandate.” See, e.g., Pub. L. No. 115-245, Div. B, Tit. II, 132 Stat
2981, 3070-71 (2018); Add.55, 117.

Accordingly, and consistent with longstanding practice, the current
regulations require grantees to “[pJrovide a broad range of acceptable and
effective medically approved family planning methods” and offer nondirective
pregnancy counseling, including requested referrals. 42 C.F.R. § 59.5(a)(1), (5).

See 65 Fed. Reg. 41270, 41278 (July 3, 2000). The HHS Secretary in 2000
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described nondirective counseling as “a necessary and basic health service of
Title X projects” that is “consistent with the “prevailing medical standards.” 65
Fed. Reg. 41273. HHS’s Program Requirements for Title X likewise incorporate
national, evidence-based standards established in a publication called “Providing
Quality Family Planning Services,” or “the QFP,”? which directs that “[o]ptions
counseling should be provided” to pregnant patients as recommended by leading
medical associations, including the American College of Obstetricians and
Gynecologists (ACOG).*

In 2010, Congress enacted Section 1554 of the Patient Protection and
Affordable Care Act (PPACA), which provides that HHS “shall not promulgate
any regulation that . . . creates unreasonable barriers” for individuals seeking

99 ¢¢

care, “impedes timely access to health care services,” “interferes with [patient-

99 ¢

provider] communications,” “restricts [a provider’s] ability . . . to provide full
disclosure of all relevant information to patients making health care decisions,”

or “violates the principles of informed consent and the ethical standards of health

care professionals[.]” 42 U.S.C. § 18114.

3 See WA.Supp.Add.113—14 § 4 (Program Requirements), 5 (QFP).
* WA.Supp.Add.113 § 5 (QFP) at 14, § 3¢ (ACOG cmt.) at 6;
WA.Supp.Add.080—82; NFPRHA.Supp.Add.008-09, 205; ECF No. 1 9 46.
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B.  The New Rule

On March 4, 2019, HHS published the Final Rule at issue. The Final Rule
includes gag requirements that restrict Title X providers from offering abortion
information and referrals, while requiring them to provide information and
referrals for prenatal care, regardless of the patient’s wishes. 84 Fed. Reg. 7747,
7788— 7789 (March 4, 2019). Even if a patient seeks a referral for abortion,
providers must deny that request and refer her for unwanted care, and may
decline to speak about abortion at all.

The Final Rule also requires physical separation of Title X-funded care
from all activities prohibited by the Final Rule—including abortion services and
referrals for abortion, as well as expressive or associational activities such as
supporting access to safe and legal abortion. /d. at 7789. This would mandate,
for example, entirely separate facilities, separate personnel, and even separate
websites and health care records if Title X providers engage in abortion-related
activities.

The Final Rule makes other unprecedented changes, including removing
the requirement that Title X services be “medically approved”; requiring that
Title X clinics be in close proximity to “comprehensive primary health care

services”; vesting HHS with broad discretion to arbitrarily determine grant
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eligibility; and limiting the uses of Title X funds (even uses expressly
contemplated by the statute). ECF No. 9 at 12. The Final Rule was to go into
effect on May 3, 2019.

Washington sued immediately. Both Washington and the NFPRHA
Plaintiffs, after consolidation for pretrial purposes, moved to enjoin the rule. On
April 25, 2019, the district court held a lengthy hearing and issued a preliminary
injunction. Add.96-104 (Oral Ruling), 10624 (Order). Defendants
(collectively, HHS) appealed, then moved for a stay in the district court. ECF
No. 58. Without waiting for the district court’s decision—which is still
pending—HHS also moved for a stay in this Court. A motion to stay an
injunction pending appeal must show that moving first in the district court would
be “impracticable” or that the district court denied a stay. FRAP 8(a)(2). HHS’s
instant motion does neither.

C.  Other Proceedings

Two other district courts preliminarily enjoined the Final Rule. California
v. Azar, No. 19-cv-01184-EMC, 2019 WL 1877392, at *44 (N.D. Cal. Apr. 26,
2019); Oregon v. Azar, No. 6:19-cv-00317-MC, 2019 WL 1897475 (D. Or. Apr.

29,2019). HHS appealed and moved to stay both injunctions. California v. Azar,
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Case Nos. 19-15974, 19-15979 (9th Cir.); Oregon v. Azar, Case No. 19-35385
(9th Cir.).
III. ARGUMENT

A. Defendants Cannot Meet the High Standard for a Stay Pending
Appeal of a Preliminary Injunction

A stay is an “intrusion into the ordinary processes of administration and
judicial review . . . and accordingly is not a matter of right, even if irreparable
injury might otherwise result.” Nken v. Holder, 556 U.S. 418, 427 (2009)
(internal citations omitted). The party requesting a stay “bears the burden of
showing that the circumstances justify an exercise of [the Court’s] discretion.”
Id. at 433-34.

The Court considers (1) whether the applicant has made a ‘“strong
showing” of likely success on the merits, (2) “whether the applicant will be
irreparably injured absent a stay,” (3) whether a stay “will substantially injure”
the other parties, and (4) “where the public interest lies.” Id. at 434; Lopez v.
Heckler, 713 F.2d 1432, 1436 (9th Cir. 1983) (applicant must make strong
showing of likelithood that preliminary injunction will be overturned). A
preliminary injunction is subject to limited review, and is reversed only where

the district court abused its discretion (e.g., basing its decision on an erroneous
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legal standard or clearly erroneous findings of fact). Adidas Am., Inc. v. Skechers
US4, Inc., 890 F.3d 747, 753, 757 (9th Cir. 2018).

HHS cannot meet this heavy burden. The district court properly granted
the preliminary injunction after considering the (1) likelithood of success on the
merits, (2) likelihood of irreparable harm, (3) balance of equities, and (4) public
interest in an injunction. Add.109 (quoting Disney Enters., Inc. v. VidAngel, Inc.,
869 F.3d 848, 856 (9th Cir. 2017)).

B.  HHS Fails to Show It Is Likely to Succeed on the Merits

HHS cannot make the necessary strong showing that it is likely to succeed
on the merits. Its argument hinges on the assumption that Rust v. Sullivan, 500
U.S. 173 (1991), precludes Washington’s claims. HHS misreads Rust, fails to
account for the conflicts between the Final Rule and post-Rust statutes, and
ignores the distinct legal and factual issues in the present case, on the present
record.

1. Rust does not control

In Rust, the Supreme Court held that HHS’s aberrant and never-fully-

implemented 1988 regulations, which included a gag rule and physical
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separation requirements,® reflected one “permissible construction” of Section
1008. Add.115 n.4; Rust, 500 U.S. at 187. Rust did not hold that this was the
only permissible interpretation, nor that it was “better” than the longstanding
policy of offering abortion referrals as part of nondirective pregnancy
counseling, while keeping abortion services financially separate. Motion at 8. To
the contrary, the Court concluded that “[a]t no time did Congress directly address
the issues of abortion counseling, referral, or advocacy”; accordingly, it was
“unable to say” the 1988 rule was “impermissible.” 500 U.S. at 184—85.

After Rust was decided, Congress clarified (and continually reiterated
from 1996—present) that “all pregnancy counseling” within Title X “shall be
nondirective.” 132 Stat. at 3070-71. Additionally, in passing the PPACA,
Congress advanced its objective of “Patient Protection” by firmly prohibiting
HHS from issuing “any” regulations that impede access to care or interfere with
patient—provider communications.® 42 U.S.C. § 18114. As detailed below, the

Final Rule violates these laws, which were not at issue in Rust.

> HHS’s characterization of the rules as “materially indistinguishable”
glosses over their differences, including multiple challenged provisions with no
1988 analogue. See ECF No. 52 at 6.

6 In light of these statutory prescriptions (and HHS’s own summary of
Title X’s scope, Add.114), Rust’s statement that Title X care could exclude
pregnancy counseling based on a “preconception” limitation is outdated. Cf-
Motion at 8, 10, 14.
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Neither of these post-Rust laws conflicts with Section 1008, as HHS
suggests. Motion at 9-10. The Nondirective Mandate clarifies that nondirective
pregnancy counseling is not only consistent with Section 1008’—a permissible
interpretation HHS has implemented for most of the past 50 years—but is
required. See Strawser v. Atkins, 290 F.3d 720, 734 (4th Cir. 2002) (courts must
“follow Congress’s last word on the matter even in an appropriations law”).?
Likewise, the PPACA limits HHS’s authority to regulate patient care, without
“repealing” Section 1008. See Nat’l Ass’n of Home Builders v. Defs. of Wildlife,
551 U.S. 644 (2007) (“presumption against implied repeals” applies only where
statutes irreconcilably conflict); Morton v. Mancari, 417 U.S. 535, 551 (1974)
(courts may not “pick and choose among congressional enactments,” but must
“give effect to both”). Here, it is the Final Rule that conflicts with controlling

law, as the district court properly found. Add.120.

7 See California, 2019 WL 1877392, at *15 (“at oral argument,
Defendants’ counsel agreed with Plaintiffs that Section 1008 and the
Nondirective Counseling Provision can be read in harmony™).

8 HHS previously conceded (contrary to its current argument) that the
Nondirective Mandate “imposed additional requirements on [the Title X
program].” 84 Fed. Reg. at 7720.

10



Case: 19-35394, 05/23/2019, ID: 11307872, DktEntry: 14, Page 18 of 152

2. The Final Rule violates the Nondirective Mandate, the PPACA,
and Title X

The Nondirective Mandate precludes the Final Rule’s counseling

distortions, which put a “thumb on the scale” for continued pregnancy and steer
patients away from abortion. See Add.63, 84-85, 120. First, the Final Rule
disregards the mandate that pregnancy counseling “shall” be nondirective by
permitting directive counseling. 84 Fed. Reg. 7789 (§ 59.14(b)(1)) (permitting
four types of “counseling and/or information,” only one of which is
“nondirective”); ECF No. 52 at 6-7. Second, the Final Rule requires coercive
referrals, based solely on HHS’s unsupported and medically incorrect assertion
that prenatal care is “medically necessary,” even for patients who choose
abortion. Motion at 11; see WA.Supp.Add.080-81, 102—-03 (prenatal care not
medically indicated when pregnancy will be terminated). HHS argues that
pregnancy counseling “does not clearly apply to referrals” (Motion at 11), but
both Congress and HHS both understand “nondirective counseling” to include
referrals. ECF No. 52 at 89 (citing 42 U.S.C. § 254c¢—6 (“information and
referrals” are “included in nondirective counseling”); 84 Fed. Reg. 7730, 7733—
34,7744 n.72, 7747. The notion that counseling and referral can be inconsistent
defies medical standards of care and HHS’s own Program Requirements. ECF

No. 52 at 8 (citing QFP and comments); WA.Supp.App.111-14 (hyperlinks to

11
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same). The district court properly rejected HHS’s reliance on different language
in a never-enacted bill (Motion at 12—13), which cannot overcome standard
medical and legal usage.

Section 1554 of the PPACA,° which forbids regulatory interference in the

patient—provider relationship, also precludes the Final Rule. Add.120. As the
district court correctly recognized, the Final Rule’s cost-prohibitive separation
requirements and new counseling requirements that violate clinical standards
will force out the vast majority of providers in Washington’s network, severely
restricting rural and uninsured patients’ access to care. Add.121-22. This
“impedes timely access” and “creates ... unreasonable barriers to care.” 42
U.S.C. § 18114(1), (2); see ECF No. 9 at 23—24. The Final Rule also “violates
the principles of informed consent and the ethical standards of health care
professionals,” “interferes with communications,” and impedes “full disclosure
of all relevant information to patients making health care decisions,” 42 U.S.C.
§ 18114(3), (4), (5), by distorting pregnancy counseling in violation of the

Nondirective Mandate. As the district court found, these distortions are likely

“inconsistent with ethical, comprehensive, and evidence-based care.” Add.120;

9 HHS calls this provision “obscure” (Motion at 9) but was well aware of
it during this rulemaking. See 83 Fed. Reg. 57552 (Nov. 15, 2018).

12
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ECF No. 9 at 24 n.77 (“HHS ignored numerous comments detailing the ethical
standards for health care providers,” citing comments and declarations);
WA.Supp.Add.1-3 (comments); NFPRHA.Supp.Add.106-08, 112, 115, 125—
26, 130, 170-78 (declarations).

Try as it might, HHS cannot escape Section 1554. The waiver doctrine
(Motion at 9-10) is inapplicable to statutory limitations on the agency’s
authority. Sierra Club v. Pruitt, 293 F. Supp. 3d 1050, 1061 (N.D. Cal. 2018);
Nat. Res. Def. Council v. EPA, 755 F.3d 1010, 1023 (D.C. Cir. 2014) (agency
must justify exercise of authority “even if no one objects to it during the
comment period”). In any event, commenters “need not raise an issue using
precise legal formulations,” Lands Council v. McNair, 629 F.3d 1070, 1076 (9th
Cir. 2010), and here they warned HHS of substantive violations of Section 1554.
See ECF No. 9 at 23-25 (citing public comments); Oregon, 2019 WL 1897475
(citing American Medical Association brief “meticulously matching specific
comments to each prong of 42 U.S.C. § 18114”). HHS had ample “opportunity
to consider the issue[s]” (Motion at 9), but failed to do so. Nor does the fact that
Title X is a grant program somehow exempt the Final Rule from Section 1554,
which protects patients against “any” forbidden HHS regulation. 42 U.S.C.

§ 18114. HHS’s attempt to distinguish “funding” programs from others relies on
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Rust’s inapposite discussion of the constitutional right to choose abortion. See
500 U.S. at 202. Government funding discretion does not aid HHS in evading
Section 1554.

Title X: HHS barely mentions its authorizing statute, which further
grounds the district court’s ruling. Add.112-13, 120; see Motion at 13. Neither
Title X’s central purpose nor its requirement that services be “voluntary” was at
issue in Rust. ECF No. 52 at 14-15.

3. The Final Rule is arbitrary and capricious

The district court also properly determined that the Final Rule likely
violates the APA because it is arbitrary and capricious. Add.120.

HHS received overwhelming evidence that the Final Rule will force a
Hobson’s Choice on Title X providers: violate their ethical obligations or leave
the program. Leading medical organizations and other commenters—including
the American Medical Association, which “literally wrote the book on medical
ethics,” Oregon, 2019 WL 1897475, at *13—informed HHS that the Final Rule
would require ethical and fiduciary violations. ECF No. 9 at 24 n.77
WA.Supp.Add.1-3; NFPRHA.Supp.Add.106-08, 112, 115, 125-26, 130, 170-
78. HHS responded to these extensive and unanimous comments by citing its

unsupported, unexplained “belie[f]” that the Final Rule ‘“adequately
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accommodates” ethical requirements. 84 Fed. Reg. 7724; see Motion at 13. This
bald assertion has no apparent “basis in the record,” Choice Care Health Plan,
Inc. v. Azar,315 F. Supp. 3d 440, 443 (D.D.C. 2018), and articulates no “rational
connection between the facts found and the choice made,” Motor Vehicle Mfrs.
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). Lip service is
not enough; the agency must “adequately analyze” important factors raised in
public comments. Am. Wild Horse Preservation Campaign v. Perdue, 873 F.3d
914, 932 (D.C. Cir. 2017); McDonnell Douglass Corp. v. U.S. Dep’t of Air
Force, 375 F.3d 1182, 1187 (D.C. Cir. 2004) (“conclusory or unsupported
suppositions” do not suffice).

The refusal-of-care “conscience statutes” on which HHS relies (Motion at
14) do not support its rejection of commenters’ serious ethical concerns. Indeed,
HHS’s reliance on such statutes to rationalize the Final Rule, see, e.g., 84 Fed.
Reg. at 7716-7717, independently renders it arbitrary and capricious. These
statutes apply, if at all, to an unknown minority of Title X providers, exempting
them from providing certain care in certain circumstances. See Add.118-19. It
is arbitrary and capricious to use them as a sword to prohibit Title X providers
from offering ethical care—but consistent with HHS’s goal of remaking Title X

as a funding source for providers who oppose access to comprehensive family
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planning services, contrary to Congress’s intent. See ECF No. 9 at 30-31.
Likewise, HHS again misplaces its reliance on Rus¢’s First Amendment analysis.
See Motion at 14; Rust, 500 U.S. at 192-200. A determination that the First
Amendment might permit a forced choice between accepting funding and
violating ethics does not make it rational to force that choice on all providers in
a government health care program, especially where it will severely harm the
program’s purpose and effectiveness.

Its dismissal of ethical issues is not HHS’s only failing. As the district
court found, the Final Rule is also “arbitrary and capricious because it reverses
long-standing positions of the Department without proper consideration of sound
medical opinions and the economic and non-economic consequences.” Add.120.
When an agency reverses position, it must “supply a reasoned analysis for the
change,” State Farm, 463 U.S. at 42, and may not “depart from a prior policy
sub silentio or simply disregard rules that are still on the books,” F.C.C. v. Fox
Television Stations, Inc., 556 U.S. 502, 515 (2009). HHS’s Motion fails to
mention its sub silentio reversal of the QFP’s evidence-backed standards, or the
Final Rule’s numerous regulatory reversals with no 1988 analogue. See ECF No.

9 at 31-34.
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Further, HHS baselessly claimed patients would be unaffected by the
Final Rule, completely disregarding Washington’s comments that it would leave
over half the State’s counties without a Title X provider, imposing extensive
economic and human costs. ECF No. 9 at 34-38. HHS merely points back to
Rust, ignoring the current facts on the current rulemaking record. Motion at 14—
15. HHS’s predictions about the costs of compliance and the existence of
providers capable of filling huge gaps in the network appear purely
speculative—a far cry from Trout Unlimited’s “thoughtful, comprehensive”
rulemaking based on “substantial” scientific data. 559 F.3d 946, 959 (9th Cir.
2009). Labeling such unreasoned and unsupported conclusions an agency
“judgment” (Motion at 15) does not make them any less arbitrary and capricious.
See AT&T v. F.C.C., 974 F.2d 1351, 1355 (D.C. Cir. 1992). Washington’s
harms, on the other hand, are far from “speculative” (Motion at 15) and are
supported by overwhelming, unrefuted evidence.

4. Defendants’ passing attack on the standard applied by the
district court is misguided and inaccurate

Defendants devote one paragraph to claiming the district court erred by
applying this Circuit’s “sliding scale” analysis of the preliminary injunction
factors. Motion at 8-9. But this is the controlling standard; applying any other

would have been improper. In any event, the district court concluded that
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Plaintiffs had presented ‘“‘claim[s] that ha[ve] merit and a likely chance of

b

success,” and “all four factors tip in their favor,” which suffices under any

standard. Add.119; see Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20

(2008).

C. HHS Will Suffer No Imminent, Irreparable Harm Pending Appeal,
but Staying the Injunction Would Substantially Harm Plaintiffs and
the Public
HHS offered no evidence whatsoever in opposing preliminary injunctive

relief: it failed to rebut Washington’s evidence of the devastating and immediate

harm it will suffer if the Final Rule goes into effect, and it submitted nothing
suggesting the Government would be harmed by delayed implementation
pending merits adjudication.

HHS still does not seriously contest Washington’s evidence of irreparable
harm. Motion at 18. That evidence is substantial and the demonstrated injury is
real. See Add.122-23 (despite “substantial evidence” of harm in the form of
numerous declarations'® and exhibits thereto, “the Government’s response in

this case is dismissive, speculative, and not based on any evidence presented in

the record before this Court™). Plaintiffs demonstrated to the district court that

10 These declarations are submitted in Washington and NFPRHA’s
Supplemental Addendums.
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the Final Rule—and thus a stay of the preliminary injunction—would harm the
State and its residents in multiple ways because it would:

(1) seriously disrupt or destroy the existing network of Title X

providers in both the State of Washington and throughout the entire

nation—this network has been carefully knit together over the past

45 years and there is no evidence presented by the Department that

Title X is being violated or ignored by this network of providers; (2)

impose additional and unnecessary costs on the State of Washington

and other states; (3) harm the health of the patients who rely on the

existing Title X providers; and (4) drive many Title X providers

from the system either because of the increased costs imposed by

the new separation requirements or because they cannot or will not

comply with the allegedly unprofessional gag rule requirements.
Id. at 16; see ECF No. 9 at 13-19, 39-44. Washington showed that over half of
its counties would be unserved by any Title X-funded family planning provider
if the Final Rule is implemented, and that residents in rural areas, uninsured
patients, and students at Washington colleges and universities would be
especially hurt. Id. There is nothing “speculative” (Motion at 18) about the
already-announced provider departures or the resulting statewide network
destruction, which are serious and amply substantiated. By contrast, in United
States v. City of Los Angeles (Motion at 18), affidavits showing that the “primary
effect” of funding loss would be “reassignment” of some police officers did not

make a “convincing showing” of irreparable harm. 595 F.2d 1386, 1391 (9th Cir.

1979). There is no comparison between employee reassignment and the sudden

19



Case: 19-35394, 05/23/2019, ID: 11307872, DktEntry: 14, Page 27 of 152

destruction of a statewide family planning network delivering needed services
to the State’s most vulnerable residents.

These harms to public health and unrecoverable financial and other losses
to the State are clear, irreparable harms under this Court’s precedent. See, e.g.,
California v. Azar, 911 F.3d 558, 571, 581 (9th Cir. 2018) (irreparable harm
based on “women losing employer-sponsored contraceptive coverage, which
will then result in economic harm to the states”); Regents of Univ. of Cal. v. U.S.
Dep’t of Homeland Sec., 279 F. Supp. 3d 1011, 1033, 1046 (N.D. Cal.), aff’d,
908 F.3d 476 (9th Cir. 2018) (irreparable harm based on “loss of specific tax
revenues” and “detrimental impact on . . . public health . . . and safety”); County
of Santa Clara v. Trump, 250 F. Supp. 3d 497, 537 (N.D. Cal. 2017) (irreparable
harm where rule would require “steps to mitigate the risk of losing millions of
dollars in federal funding”); Texas v. United States, 86 F. Supp. 3d 591, 673
(N.D. Tex. 2015), aff’d, 809 F.3d 134 (5th Cir. 2015), as revised (Nov. 25, 2015)
(irreparable harm where “there are millions of dollars at stake in the form of
unrecoverable costs to the States). HHS offers no evidence to refute the harms
the Final Rule will impose on real people in Washington and on the State itself.
ECF No. 9 at 13-18, 41-44. Granting a stay would inflict irreparable harm, not

prevent it.
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HHS asserts it will suffer two injuries if a stay is not granted pending
appeal. Neither claim withstands scrutiny. First, HHS makes a general argument
that it suffers irreparable harm when enjoined from “effectuating statutes enacted
by representatives of its people.” Motion at 16—17 (quoting Maryland v. King,
567 U.S. 1301 (2012)). But Maryland v. King is not implicated here. The
injunction does not enjoin an enacted statute; it enjoins a regulation that violates
enacted federal statutes, as Plaintiffs demonstrated in a showing sufficient for a
preliminary injunction. Add.120. The injunction thus supports the public’s
interest in “ensuring that ‘statutes enacted by [their] representatives’ are not
imperiled by executive fiat.” E. Bay Sanctuary Covenant v. Trump, 909 F.3d
1219, 1255 (9th Cir. 2018).

More specifically, HHS argues that a stay will force it to disburse taxpayer
dollars in furtherance of a policy that it has concluded violates Section 1008.
Motion at 17. But HHS itself recently awarded grants subject to that same policy
as reflected in the current regulations, which belies any claim of irreparable
harm. HHS’s argument also assumes its success on the merits, contrary to the
findings of three district courts that the Final Rule is likely illegal. Add.119-21.
As the district court here correctly noted, there is no public interest in

perpetuating unlawful agency action. Add.123.
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Second, HHS claims it will be delayed in providing guidance to grantees
about the Final Rule as it begins the process for next year’s continuation awards,
leading to disruptions in the Title X program. Motion at 17—18. The preliminary
injunction merely preserves the decades-long status quo; staying it would be
hugely disruptive. Any disruption caused by maintaining the Final Rule’s current
compliance deadlines is of HHS’s own making, and “self-inflicted wounds are
not irreparable injury.” Stuller, Inc. v. Steak N Shake Enters., Inc., 695 F.3d 676,
679 (7th Cir. 2012). Moreover, nothing stops grantees from preparing for the
possibility that the Final Rule may go into effect at some point; but in the
meantime, the injunction enables them to continue serving the public by
providing care and services pursuant to Title X, consistent with longstanding
regulations and standards of care. See Add.123 (“[T]here is substantial equity
and public interest in continuing the existing structure and network of health care
providers . . . while the legality of the new Final Rule is reviewed and decided
by the Court.”).

D. The Injunction’s Scope Is Proper
“The basic function of a preliminary injunction is to preserve the status

quo pending a determination of the action on the merits.” Chalk v. U.S. Dist.
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Court Cent. Dist. of Cal., 840 F.2d 701, 704 (9th Cir. 1988). A nationwide
injunction serves that function here.

This case concerns a competitive federal grant program with limited
funds, which makes it particularly suitable for “programmatic” relief to ensure
consistent, fair standards. City of Los Angeles v. Sessions, 293 F. Supp. 3d 1087
(C.D. Cal. 2018). Here, as in Sessions, all applicants for Title X funds should be
on an “even playing field.” Id. at 1101. See also Washington v. Reno, 35 F.3d
1093, 1104 (6th Cir. 1994) (injunction limited to plaintiffs would not prevent
disputed pool of federal funds from being disbursed to third parties on contested
legal terms). Subjecting Washington and other grantees to different rules would
alter HHS’s distribution of Title X appropriations, and HHS offers no proposal
for fairly allocating funding in such a scenario. See E. Bay Sanctuary, 909 F.3d
at 1256 (upholding nationwide injunction where Administration “fail[ed] to
explain” how “a narrower [remedy]” would provide complete relief).

Nationwide relief is also needed to provide complete relief to NFPRHA’s
members throughout the United States, which have a variety of funding
relationships within Title X. Moreover, nationwide injunctions are
“commonplace in APA cases” and supported by an “uncontroverted line of

precedent.” Id. Both the Supreme Court and the Ninth Circuit have been

23



Case: 19-35394, 05/23/2019, ID: 11307872, DktEntry: 14, Page 31 of 152

“unpersuaded” by the Justice Department’s new policy!! of opposing all requests
for nationwide relief, which HHS follows here. City & County of San Francisco
v. Trump, 897 F.3d 1225, 1244-45 (9th Cir. 2018); Trump v. Int’l Refugee
Assistance Project, 137 S. Ct. 2080 (2017) (staying executive order as to parties
and “‘similarly situated” persons); accord E. Bay Sanctuary, 909 F.3d at 1256;
Hawaiiv. Trump, 878 F.3d 662, 701 (9th Cir. 2017) (per curiam), rev’d on other
grounds, 138 S. Ct. 2392 (2018); Washington v. Trump, 847 F.3d 1151, 1166—
67 (9th Cir. 2018).

HHS also inaccurately characterizes the scope of the injunctive relief
granted in the lead-up to Rust (Motion at 17), which was not limited to the parties
appearing before the district courts. See Massachusetts v. Bowen, 679 F. Supp.
137, 148 (D. Mass. 1988) (granting injunction to NFPRHA and other plaintiffs,
as to all “entities they represent, in any manner either directly or indirectly,
anywhere within the United States”); Planned Parenthood Fed’n of Am. v.
Bowen, 687 F. Supp. 540, 544 (D. Colo. 1988) (granting injunction to plaintiffs
“as well as all other parties named in the Preliminary Injunction,” a reference to

all Planned Parenthood clinics nationwide).

1 See https://www.justice.gov/opa/pr/attorney-general-sessions-releases-
memorandum-litigation-guidelines-nationwide-injunctions.
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HHS closes with a short request for a partial stay on the grounds that
(unspecified) provisions of the Final Rule are “severable,” effectively asking this
Court to recraft the injunction under the guise of a motion to stay. Any question
about severability is premature pending a decision on the merits; the injunction’s
purpose is to preserve the status quo in the meantime. See Chalk, 840 F.2d at
704. In any case, Washington challenged the entire Final Rule, which is
comprised of interrelated provisions HHS describes as serving one overarching
purpose: “to ensure compliance” with its new interpretation of section 1008.
ECF No. 44 at 36. Severance is unworkable. See MD/DC/DE Broad. Ass’n v.
F.C.C., 236 F.3d 13, 22-23 (D.C. Cir. 2001) (regardless of agency intent,
unlawful provisions are not severable where they would “undercut the whole
structure of the rule”).

IV. CONCLUSION

This Court should deny the government’s motion to stay the preliminary
injunction pending appeal. Should any stay be granted, Washington requests that
it be delayed pending appellate review.

RESPECTFULLY SUBMITTED this 23rd day of May, 2019.

ROBERT W. FERGUSON
Attorney General
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I, Karl Eastlund, pursuant to 28 U.S.C. § 1746, hereby declare as follows:

1. I am over the age of 18, competent to testify as to the matters herein,
and make this declaration based on my personal knowledge.

2. I currently serve as President and Chief Executive Officer (CEO) of
Planned Parenthood of Greater Washington and North Idaho (PPGWNI). I joined
PPGWNI in 2003 as Chief Financial Officer before quickly becoming the
organization’s Chief Operating Officer. In 2011, I became CEO. Prior to working
for Planned Parenthood, I was a Principal with Mercer Consulting in Dallas, where
I worked with Fortune 500 companies on performance management and incentive
compensation strategies. | have an MBA from the University of Texas and am a
Certified Public Accountant (CPA). I am currently the Board Chair of the
Laboratory Services Cooperative, and a member of several Planned Parenthood
Federation of America (PPFA) national work groups.

3. Part of my duties as CEO of PPGWNI include working with
PPGWNI’s board members, donors, staff, and community members to create a
long-term strategic plan for the organization.

4. PPGWNI provides health care at eleven health centers across eastern
Washington, located in: Ellensburg, Yakima, Sunnyside, Kennewick, Pasco, Walla
Walla, Pullman, Spokane Valley, Spokane, Moses Lake, and Wenatchee. In 2017,
our health centers provided care to more than 30,000 individuals.

5. With assistance from the Title X program, PPGWNI provides family

planning, STI testing and treatment, cancer screenings, and pregnancy option
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counseling at all of these health centers. As required by federal law, PPGWNI does
not use Title X funds for abortion.

6. Our health centers in Ellensburg, Pullman, Walla Walla, and Spokane,
in particular, serve a student population that relies on PPGWNI’s participation in
the Title X program to obtain family planning and STI testing and treatment
services. University health centers often lack the capacity to meet the reproductive
health care needs of students, whether due to limited resources, concerns about
confidentiality, and/or not offering a broad range of birth control options, among
others.

7. In Spokane, Gonzaga University does not offer any reproductive
health services to its students, making our Spokane health center near the Gonzaga
campus a critical resource for students. Many students lack adequate insurance, and
many do not have a steady source of income. Our ability to provide Title X services
on a sliding fee scale is extremely important in serving these patients and ensuring
students remain healthy and are able to complete their education.

8. Should HHS’s Final Rule become effective, it will have a devastating
effect on PPGWNI, but more importantly on the thousands of patients who rely on
us for care. That is because due to the unethical requirements to withhold vital
health information from our patients, PPGWNI will be forced to leave the Title X
program. The proposed physical separation requirements would also, at a
minimum, require substantial investment in needless facility changes. Even if we

had facilities available in which we could logistically make such changes, the

DECLARATION OF KARL 3 AT 0 Fifh Averuo,Suite 2000
EASTLUND Seattle, WA 98104-3188
WA.Supp.Add.003 (206) 464-7744

NO. 1:19-CV-3040-SAB




10
11
12
13
14
15
16
17
18
19
20
21
22

CaseG229-A\Ro3uAA sSRB2 328N 161 Qe 830ty Phyed 2 #0 Phde of 9

process would be prohibitively expensive, and are not efficient uses of this non-
profit organization’s resources.

0. Without our Title X funding, PPGWNI would potentially have to
close several of its health centers. Furthermore, PPGWNI’s ability to continue
providing services in its remaining health centers would depend on patients’ ability
to pay, or whether they have insurance coverage. Currently, the Title X program
helps PPGWNI provide family planning services to all patients, regardless of their
ability to pay. Removing financial assistance for those most in need would severely
impact access to contraception and STI screening and treatment in the communities
we serve. Currently, community clinics’ schedules are often booked for several
months at a time, and our patients continually complain about how difficult it
already is to access a health care provider or a community clinic because of provider
shortages in eastern Washington.

10. If PPGWNI were not in the Title X program, this would likely
contribute to a rise in unintended pregnancies, abortions, and untreated STIs and
undetected cancers in our communities. The public health crisis this could create
would be profound. Many of our communities are already dealing with high
unintended pregnancy rates and high STI rates — some of the highest in this country.
Adding to this problem is unconscionable, but that is the effect the Final Rule will
have.

11.  Absent Title X funding, our clinics most at risk of closing are those in

communities with the most underserved populations as it is more difficult to create,
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fund, and staff medical clinics in rural areas. Given that, and the lack of alternative
resources, these areas are likely to have some of the worst public health outcomes
if no family planning clinics are available. In particular, those clinics are located in
the cities of Sunnyside, Pasco, Moses Lake, and Wenatchee. There are already
provider shortages in those areas, and having to close our clinics or reduce the
services provided there would reduce access to needed services and further increase
the poor public health outcomes in those communities.

12.  Seven of our clinics provide abortion services independent of any
Title X program. These clinics have been designed to maximize efficiency to serve
the most patients with the staff resources while providing the broad range of
services that our patients need. These clinics currently have one reception area and
one check-in station each, meaning that they would not satisfy the Final Rule’s
separation requirements. These clinics would have to undergo massive remodeling
in order to comply with the new requirements, but that is not financially or
logistically feasible. Health care construction costs are very high, and contractors
are difficult to schedule due to current demand for construction workers. At a
minimum, meeting the physical separation requirement would take significant
resources and time, including time when the clinics would have to be closed. Clinic
closure further reduces access, thus exacerbating poor public health outcomes.

13.  The Title X regulatory changes require that various aspects of
administrative support would need to be separated for different types of services as

well. This will be costly, if it is even logistically possible. It would be incredibly
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inefficient to maintain separate but equivalent systems for medical records, finance
records, human resources, and staff training, among other functions. Hiring
separate staff and establishing systems to perform the same functions is a waste of
vital health care resources. That money can and should be spent on improving
public health.

14. I have analyzed the costs in order for PPGWNI to comply with the
Final Rule’s separation requirements. Given the breadth and vagueness of the
separation requirement, we assume that PPGWNI’s family-planning health centers
and Title X-funded education programming would need to become wholly
operationally distinct from the rest of PPGWNI. This would entail dedicated
buildings for each, dedicated health care, education, and administrative staff, and
separate, dedicated office systems and electronic medical records systems.

15. To comply with the separation requirement, we assume we would
create 11 parallel sites that would offer Title X services under the new rules (while
keeping the 11 current sites and run them outside the Title X program). Based on
the current costs of our facilities, I estimate that it would cost $657,000 per year in
office rentals, utilities, and maintenance costs to acquire new facilities for the Title
X health centers.

16. I estimate we would need to hire additional staff, for a cost of
$5,101,875 per year. This estimate contemplates 49 direct service and educational

staff and between 19 and 20 administrative staff members. I estimate it would cost
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an additional $204,000 to maintain a separate telephone, data, credit card
processing, and call center systems and separate websites and email addresses.

17.  PPGWNI would be required to create and maintain a separate
electronic health records system for its Title X patients. I estimate that it would cost
approximately $150,000 to start up the records system and cost an additional
$350,000 annually to maintain.

18.  PPGWNI would also incur significant accounting and legal costs from
creating its distinct Title X organization, as well as costs arising from the disruption
in services as the new systems are created. I estimate that there would be
administrative and legal costs totaling $150,000 to form the new entity.

19.  Additionally, I understand that PPGWNI would be required to comply
with the “physical separation” requirements within a year—by March 4, 2020.
Even if compliance with these requirements were financially feasible. PPGWNI
would be unable to comply with these onerous requirements in such a short time
frame, given the complete overhaul of the organization that the Final Rule requires.

20. In short, I estimate that the cost of compliance with the separation
requirement would total more than $6.5 million in the first year, which far exceeds

the money in Title X funding PPGWNI receives.
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I declare under penalty of perjury under the laws of the State of
Washington and the United States of America that the foregoing is true and

correct,

DATED this o< (dayofMarch,20l9,aI%:Cb(lahe , %fﬁiﬂﬁh.

KARL EASTLUND
President and Chief Executive Officer

Planned Parenthood
Greater Washington and North Idaho
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DECLARATION OF SERVICE

I hereby declare that on this day I caused the foregoing document to be
electronically filed with the Clerk of the Court using the Court’s CM/ECF System
which will serve a copy of this document upon all counsel of record.

DATED this 22nd day of March, 2019, at Seattle, Washington.

/s/ Jeffrey T. Sprung
JEFFREY T. SPRUNG, WSBA #23607

Assistant Attorney General
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Washington Attorney General’s Office
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I, Cynthia Harris, pursuant to 28 U.S.C. § 1746, hereby declare as follows:

1. I am over the age of 18, competent to testify as to the matters herein,
and make this declaration based on my personal knowledge.

A. Introduction

2. I am the program manager for the Family Planning Program at the
Washington State Department of Health (DOH or Department). DOH is
Washington’s statewide public health agency. It is located in the Executive
Branch of state government, with the Secretary of Health reporting directly to the
Governor. The Family Planning Program is a statewide family planning services
program jointly funded through federal grants under Title X of the Public Health
Services Act, 42 U.S.C. § 300(a), and state funds.

3. Family planning services are a critical part of basic healthcare that
allow men and women to plan the number and spacing of their children, prepare
for the birth of healthy children, prevent unintended pregnancies, and increase
the economic well-being of their family. DOH is committed to ensuring
Washington State residents have access to family planning services. We also
work to integrate family planning services with primary care and link with other
health care and social services, whenever possible. We prioritize services for
people with low incomes, teens, hard to reach populations, people in need of
confidential billing, and people who are uninsured or underinsured.

4. DOH’s Family Planning Program provides leadership and oversight

to our Family Planning Network of 16 subrecipients offering Title X services at
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85 service sites. We collaborate with other programs in the department; other
state agencies; our subrecipient network organizations; and other family
planning, primary health care, and social service organizations to ensure that
Title X services are available statewide. We ensure that all federal and state
requirements are met. Our Title X project adheres to quality financial,
operational, and clinical standards. The Family Planning Program’s collaboration
with other programs throughout the Department ensures coordination on issues
related to women’s health, adolescent health, family planning, sexually
transmitted infection (STI) and Human Immunodeficiency Virus (HIV)
prevention and treatment, intimate partner violence, and unintended pregnancy.

5. Family Planning Program staff work with operational staff at all
levels of the department to ensure our Title X project is managed to meet all state
and federal requirements, including all requirements of the Title X statute and all
applicable regulations and legislative mandates. The Department uses multiple
levels of review and technical assistance to ensure program integrity.
Department-wide offices support communications, technology, contracting,
grant management, and accounting, all of which help ensure that our Title X
project meets state and federal requirements and delivers a broad range of family
planning services effectively and efficiently.

6. Given my leadership role, I have personal knowledge of the Family
Planning Program’s funding structure, all aspects of the application for and

receipt of Title X funds, the Program’s disbursement of grant funds to
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subrecipients through contract, the eligibility criteria for and identity of
subrecipients, and the eligibility criteria for patients to receive subsidized
services. | also have expertise through my experience, training, education, and
knowledge in the fields of family planning, health care delivery, Title X
compliance, and other family planning regulatory requirements. I base this
declaration on my personal knowledge, expertise, and review of program
materials and data obtained through my position as head of Washington’s Title X
Family Planning Program, as well as available national data from peer-reviewed
literature on programmatic family planning in the United States.
B. My Qualifications

7. The Family Planning Program is housed in the Office of Family and
Community Health Improvement, one of six offices in DOH’s Division for
Prevention and Community Health. I have been the program manager for the
Family Planning Program since 2013. I supervise a staff of five employees.
My primary duties include overseeing the Family Planning Program, directing
the Title X Project, assuring the program serves as many people in need of family
planning services as possible within funding constraints, assuring the quality of
services provided, overseeing the application process for Title X funding,
overseeing the contracting process for the Family Planning Program, including
Title X and state funds, managing program staff, and overseeing the monitoring
of our subrecipients for compliance with state and federal (Title X) laws and

regulations.
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8. Before becoming the program manager, from 2000 to 2013, [ was a
Health Services Consultant at the Family Planning Program. In that role, my
responsibilities included 13 years of monitoring Washington’s subgrantees for
Title X compliance. As a special assignment during 12 of those 13 years (from
2001 to 2013), I served as the point person in our program for reviewing bills
proposed by the State Legislature to analyze their possible impact on the
program. From 2015 to 2017, I served as chair of the State Family Planning
Association, which is the national association of state health department Title X
grantees. The DOH Family Planning Program is a member of the National Family
Planning and Reproductive Health Association, and my staff and I currently serve
as representatives of DOH in this organization. 1 serve on the Upstream
Washington Advisory Committee, which oversees the work of a non-profit
company, Upstream USA, offering contraceptive training to a variety of
providers across the state in a five-year project to reduce barriers to
contraception.

9. Before working for the Family Planning Program, I worked for the
Hanford Health Information Network as a Health Program Specialist and Office
Manager from 1993 to 2000. Before that, I worked for the Feminist Women’s
Health Center between 1985 and 1993, ultimately becoming its Director of
Counseling and Training. I earned a Graduate Certificate in Public Health,

Epidemiology Track from the University of Washington in 2000. I also have a
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Bachelor of Science degree in Social Work from Heritage College and an
Associate Degree in Psychology from Yakima Valley Community College.

10. I co-authored a paper on “Expanding Access to Emergency
Contraception Through State Systems: The Washington State Experience,”
which was published in the journal Perspectives on Sexual and Reproductive
Health, Volume 38, Number 4, December 2006.

C. Background on Washington’s Title X Program

1. Washington is the sole grantee of Title X funds statewide

11.  Washington State has received and administered Title X family
planning funds continuously since 1971. They have been administered within
DOH, through the Family Planning Program, since its formation in 1989. In
addition to federal Title X funding, the Family Planning Program is funded by
approximately $8.9 million in state funds each year.

12.  Washington’s Title X Project is a part of the Family Planning
Program. The Family Planning Program pools federal and state funds and uses
them collectively to achieve its mission. To qualify for federal Title X funding,
including sliding scale discounts, clients must have an income of 250% of the
Federal Poverty Level or lower. All current subrecipients receive a combination
of federal and state family planning funds, which they use to serve their clients.
It is not possible for us to track whether patients receive services with federal or
state family planning dollars. Further, subrecipients also may be paid for family

planning services through private insurance, Medicaid, or client fees.
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13. Nevertheless, the U.S. Department of Health and Human Services
(HHS) requires that all services it deems “Title X core services” be provided in
compliance with Title X regulations regardless of payor source, and we strictly
enforce this requirement. All clients that receive services according to Title X
regulations are counted as Title X clients in DOH’s data system, regardless of the
precise funding source for the services provided to that client. (These services are
referred to in this declaration as “Title X services.”) DOH has integrated its
Title X funds with other funding sources and programs, including state funding
and funding from third-party payors, to maximize efficiency and enhance its
ability to provide comprehensive family planning services to those most in need
of them.

14.  DOH is the sole grantee of Title X funds in Washington State and
runs the only Title X Project here. The Family Planning Program within DOH
serves as an umbrella agency for 16 current subrecipients operating 85 clinics
throughout the state, which we call the Family Planning Network. The Family
Planning Program expects to serve approximately 98,000 individual clients from
April 1, 2019 through March 31, 2020.

15. My Family Planning Program staff work together on every aspect of
our Title X-related activities. They are responsible for planning and evaluation;
the application process; contract administration; monitoring subrecipient
compliance with state and federal guidelines and regulations; promoting

collaboration among stakeholder groups; serving as a clearinghouse for family
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planning information and training opportunities; and providing consultation and

technical assistance to subrecipient organizations and stakeholders.

2. Washington’s demographic characteristics related to
reproductive health care

16.  Washington is divided into 39 counties encompassing 71,298 square
miles. Three-quarters (29/39) of these counties have a population density of less
than 100 people per square mile, and one county is smaller than 250 square miles.
These 29 counties are considered “rural” under Washington State law.

17. The Cascade Mountains, running from north to south, form a
geographic barrier between western and eastern Washington. While the east side
of the state is geographically larger, it has a markedly lower population density.
Eastern Washington’s size and low population density present significant barriers
to healthcare access. In general, people must travel farther to access services in
the eastern part of the state. It is also more difficult to recruit and retain health
care providers in rural areas.

18.  Nearly half of Washington’s counties are designated as Primary
Care Health Professional Shortage Areas—having a population to provider ratio
greater than 3,500 people per primary care provider. Rural areas of the state tend
to have lower percentages of people with health insurance and higher percentages
who tend to postpone doctor visits due to cost. Rural area residents also tend to
get fewer preventive screening services. In general, the farther away people live

from an urban core area, the greater the magnitude of health disparities.
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19.  Of Washington State’s estimated 7.4 million residents in 2017, 20%
(1.46 million) were women of childbearing age (15-44 years). In 2014, the
Guttmacher Institute reported 884,410 women in need of family planning
services and supplies in Washington State. Of these, 429,300 (48.5%) were in
need of publicly supported services—this figure includes all women between the
ages 13 and 44 who are: sexually active, not sterile, and are either teens or have
incomes at or below 250% of the federal poverty level. In that same year, the
Washington Title X Project provided services to 74,842 women—fewer than one
in five compared to the number of women in need.

20.  The number of Washington State women in need of publicly funded
family planning services grew by 35% from 2000-2014, the last year for which
we have data. The number of Title X clients served was relatively stable from
2012-2015 but increased to 90,168 clients in 2016 and 91,329 in 2017, 14.9%
more than the 2012-2015 average.

21.  While the priority of the Title X program is reaching low-income
populations, adolescents face major barriers to contraceptive and reproductive
health services and often do not access needed services, either due to barriers or
lack of knowledge about where such services are available. Barriers for this
population include cost, lack of transportation, and confidentiality concerns, and
the real or perceived inability to use insurance while maintaining confidentiality
of services. In addition, sex education is not mandated in Washington’s public

schools (though it must be comprehensive and medically accurate, if provided).
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This leaves some adolescents with little knowledge of sexual health and safe sex
practices. Adolescents face higher risks of unintended pregnancy and sexually
transmitted infections (STIs), with some of the highest rates of STIs in women
between the ages of 15-24. While the age distributions of Title X clients are
shifting, most clients are under the age of 25, which highlights the importance of
these clinics for young adults and adolescents. Adolescents experience a
disproportionate rate of unintended pregnancies and face significant barriers to
affordable and confidential family planning and reproductive health services.
Disparities exist in teen pregnancy rates across Washington counties and are
especially high in rural counties and those with higher poverty rates.

3. Amount of funding and services provided

22.  Washington’s Family Planning Program delivers family planning
services to low-income individuals in Washington, including a broad range of
contraceptives, counseling on reproductive health and other medical issues,
testing for STIs and HIV, and screening for human papillomavirus (HPV) and
cancer. DOH distributes Washington’s Title X funds via an allocation process,
approved by DOH and the Office of Population Affairs (OPA) within HHS, to
subrecipients that provide these services.

23.  For the current Title X funding period, DOH initially received a
grant for a three-year period, which began on April 1, 2017. Partway through that
period, DOH received a letter from HHS shortening the project period to one

year, ending March 31, 2018. HHS did not announce a new funding opportunity
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in time to make awards for the next project period before March 31, 2018, so
DOH was granted an extension of the grant period to August 31, 2018. DOH
applied for and received a grant in the amount of $2,783,000 for the period of
September 1, 2018 to March 31, 2019. Attached hereto as Exhibit 1 is a true and
correct copy of the notice of award for that grant.

24.  For 2017, Washington’s Family Planning Program expenditure
(using both state and federal funds) was approximately $13 million. The
state-funded amount was approximately $9 million, and the federally funded
amount was approximately $4 million.

25.  On January 14, 2019, DOH submitted an application for a new
three-year Title X grant, to begin on April 1, 2019. My staff prepared this
application, and before submission it is subject to three levels of review within
DOH. Preparing this application, gathering the required materials, and ensuring
its accuracy in every respect required over 300 hours of staff time.

4. Benefits to Washington from the Title X Program

26. DOH estimates that Washington’s Family Planning Program
services prevented 18,150 unintended pregnancies in 2017, 8,550 unplanned
births, 6,140 abortions, and 1,090 unplanned preterm/low birth weight births. In
addition, these services prevented 1,030 chlamydia infections, 60 gonorrhea
infections, and 10 HIV infections. All Family Planning Program preventative
services resulted in net cost savings to the state health care system of

$113,267,480.
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S. DOH’s Title X grant subrecipients
27. As of September 1, 2018, there were 16 Title X subrecipient
organizations with a total of 85 clinic sites across Washington. The following

map prepared by DOH shows all Title X service sites within the state:

Washington State Title X Service Sites

Shaded counties would have no Title X clinic
if organizations that also provide abortion care were prohibited from providing Title X services.
(patterned counties currently have no Title X clinic.)
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28.  Attached hereto as Exhibit 2 is a true and correct copy of an enlarged
copy of the map above.

29. A number of Washington counties only have one Title X provider,
including Adams, Benton, Clallam, Grays Harbor, San Juan, Wahkiakum, Lewis,

Thurston, Jefferson, Whatcom, Skagit, Clark, Skamania, Kittitas, Chelan, Ferry,
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Pend Orielle, Whitman, and Walla Walla. The following five counties
(of 39 Washington counties) currently have no Title X provider: Island, Lincoln,
Columbia, Garfield, and Asotin. Clients living in these counties have to travel to
the nearest county that has a Title X provider to obtain Title X-funded services.

30. All but five of our subrecipients have more than 30 years’
experience providing family planning services to their communities—four have
provided these services for more than 50 years. All have experience providing
high quality, confidential family planning services consistent with current,
evidence-based national standards of care and current legal requirements. These
services include comprehensive reproductive health exams—including questions
about pregnancy intention or discussion of reproductive life plans; fertility
counseling; contraceptive care, including a wide array of birth control
methods—including long-acting reversible contraception (LARCs) such as
intrauterine devices and implants, birth control pills, barrier methods like
condoms, and natural family planning methods; preventative screenings for STIs
and cancer; reproductive health information, education and counseling; and
community education and outreach.

31. All subrecipients also provide pregnancy testing and options
counseling; level one infertility services; sexually transmitted disease testing,
counseling, and treatment; and HIV testing and treatment referral. All
subrecipients provide referrals for any type of medical care not provided through

Title X that clients may need. All have demonstrated familiarity with, and ability
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to provide, family planning services and related preventive health care consistent
with current recognized national standards of care and in compliance with
applicable state and federal laws.

32.  All of our subrecipients use certified Electronic Health Record
(EHR) systems that are interoperable. This is one of the requirements for joining
our network.

6. Washington’s Title X patients

33. Washington served 91,329 individual patients through Title X in
2017, with 128,409 patient visits. These numbers include patients who had other
sources of payment such as insurance or Medicaid, but who received services in
clinics within Washington’s Family Planning Network according to HHS’s
Title X regulations. In 2017, 56% of Washington’s Family Planning Program
patients were at or below the federal poverty level, and 81% had incomes below
200% of the federal poverty level. Seventeen percent of clients were women of
color. Nine percent of patients were under the age of eighteen.

34.  Of those below 100% of the federal poverty level in Washington in
2012-2013, 34% were uninsured and 29% were underinsured. This population
has the greatest need for publicly funded family planning services and associated
preventative health services. Currently, 19.6% of Title X clients are uninsured, a
much higher proportion than the state population as a whole. All Washington

counties with the highest poverty and uninsured rates are rural. They have
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significantly smaller and less dense populations and fewer available health
services.

7. Selection of Subrecipients

35. DOH selects subrecipients using robust criteria to ensure their
capacity to provide large numbers of patients with a broad range of high-quality
family planning services in a noncoercive, client-directed manner that respects
and 1s appropriate to the populations in their communities.

36.  Abortion care is not provided as part of Washington State’s Title X
Project.! Subrecipients’ written policies must state clearly and unequivocally that
no Title X funds will be used for abortion services. This is a core element of our
competitive selection process.

37. DOH initiates the selection process by widely distributing
information about an upcoming competition for Family Planning Program funds
toward the end of the preceding project period in geographic areas that, based on
the Guttmacher Institute’s identified areas of need and DOH data, are the most in
need of subsidized family planning services. DOH uses objective reviewers to

evaluate the applicants, based on objective criteria assessing their capability to

! DOH maintains some state funds in an account separate from Title X
funds that it allocates for abortion services and sterilizations. Providers bill
DOH and are reimbursed for these services separately from any Title X

services.
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best utilize the available funding to carry out Title X requirements. DOH also
evaluates the applicant’s qualifications (including its program structure,
patient-service capacity, history of receiving and utilizing funds, and other
factors); assesses the particular needs in the geographic area the applicant will
serve; learns how the applicant will provide services and the types of services it
will provide; reviews the applicant’s policies, procedures, and protocols
(including those on reporting suspected abuse, maintaining medical records, and
providing nondirective care); receives contractual assurances indicating that
federal funding will not be used for abortion as a method of family planning;
reviews the applicant’s training and orientation practices; evaluates the
applicant’s ability to educate the community and provide outreach; and
investigates the clarity, detail, and reliability of the applicant’s financial
management systems.

38.  We periodically invite interested organizations to apply to join our
Family Planning Network (local public health organizations, federally qualified
health centers and look-alikes, rural health centers, hospitals, and any other
organization that requests notification). We typically time this opportunity to
coincide with the project period of our federal Title X grant. In addition, we
include further opportunities to apply as needed to maintain a comprehensive,
sustainable Family Planning Network. This combination of sustaining existing
subrecipients and recruiting new subrecipients supports a robust, sustainable

statewide network of organizations providing Title X family planning services.
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39. During our last recruitment period, summer 2018, we welcomed
four new subrecipients into our network—two federally qualified health centers
and two local public health organizations. These four new subrecipients, along
with the two we added in 2016, brought our total number of subrecipients to 16.
In all 15 new clinic sites began offering Title X services in September 2018. Our
network has a vibrant mix of organizations providing Title X services—local
public health organizations, federally qualified health centers, Planned
Parenthood affiliates, and an independent non-profit women’s health
organization.

8. Staffing of Washington’s Title X clinics

40. All Title X clinics in Washington have physicians on staff as
medical directors, but nurse practitioners are the primary patient-care providers.

All sites have nurse practitioners accessible during all business hours.

9. Contractual requirements and intensive monitoring of
subrecipients

41. The Family Planning Program has ongoing responsibility for
ensuring Title X services are provided in compliance with the Title X authorizing
statute, regulations and guidance. As stated above, this starts with, and is a
prominent aspect of, the subrecipient selection process. To fulfill our
responsibility for ensuring the legal compliance, services, quality, cost,
accessibility, reporting, and performance of our Network, we actively monitor

and provide technical assistance to our subrecipients.
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42.  Washington subjects Title X providers to numerous contractual
requirements, including: (1) they must be non-profit or public agencies; (2) they
must meet reporting requirements (including the ability to extract data from their
electronic medical records systems to report to the contracted data vendor);
(3) they must follow all applicable laws and regulations; (4) they must ensure that
abortion services are separate from Title X funding; and (5) they must have
qualified personnel and licensed providers.

43. By signing the Family Planning Program contract with DOH, all
subrecipients agree to enforce the same certifications, assurances, cost principles,
and administrative rules. That contract provides that the subrecipient does “not
provide abortion as a method of family planning within the Title X Project
(42 CFR 59.5(5)).” All subrecipients signed assurances that their Title X funds
are completely segregated from any abortion services and that they are in
compliance with Section 1008. As explained more fully below, we ensure
compliance through several levels of review, including: (a)review of
documentation of expenses submitted with each invoice; (b) desk reviews of
costs analyses, fee schedules, and contract deliverables; and (c) on-site reviews
of policies and procedures and of subrecipient financial and management records.

44.  To ensure compliance with federal regulations, DOH maintains and
periodically updates the Washington Family Planning Manual. The Family
Planning Manual is a compilation of guidelines applicable to all subrecipients

made applicable to them in their contract with DOH. The Manual provides
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directions to clinics for ensuring Title X and state compliance, including
guidelines for ensuring contractors’ compliance with section 1008 prohibiting the
use of Title X funds for abortion as a method of family planning.

45.  In addition, DOH does three types of monitoring: administrative,
clinical, and fiscal. As grant funds flow through the Family Planning Program to
a subrecipient, the Family Planning Program maintains primary responsibility for
ensuring compliance with federal and state requirements—both of which pertain
to all subrecipients, as they receive both federal and state funds.

46. DOH monitors subrecipients every three years for administrative,
clinical, and fiscal compliance with Title X regulations. The fiscal review looks
at all of the subrecipient’s expenses to determine that no Title X funds were used
for abortion as a method of family planning.

47.  DOH’s On-Site Monitoring Tool, a checklist created by DOH based
on the tool that the federal Office of Population Affairs (OPA) uses to monitor
us as the grantee, is used by DOH site consultants, the nursing consultant, and
agency fiscal experts to perform on-site reviews at least every three years at each
clinic. They conduct monitoring that includes ensuring that: (1) the clinic is in
compliance with Title X regulations and quality standards, including
section 1008; (2) the clinic’s financial system maintains financial separation of
Title X dollars and abortion services; (3) clinic personnel are informed that they
could be prosecuted under federal law if they coerce, or try to coerce, anyone to

undergo an abortion or a sterilization procedure, and the clinic has a policy in
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place to this end; (4) the clinic has written policies clearly stating that no Title X
funds (or state funds associated with the Title X program) will be used to fund
abortions; and (5) clinic staff members have been trained on practices to ensure
that Title X funding is kept strictly separate from abortion services.

48.  The site consultant verifies during an onsite visit that each of these
requirements is met by reviewing the subrecipients’ policies and procedures,
personnel records, and accounting system. The consultant also interviews many
staff members, including CEOs, CFOs, human resources personnel, medical
directors, clinicians, and front desk staff. DOH undertakes these extensive
monitoring obligations because any failure to comply could jeopardize the federal
funding the program relies on.

49. Currently, five subrecipients provide abortion services. Those
subrecipients have extensive timesheet and cost allocation procedures to ensure
that no Title X funds are used in programs providing abortion. Family Planning
Program staff provide technical assistance on this issue and our site consultants
coordinate with department fiscal experts and our nurse consultant during desk
and site reviews to ensure compliance.

D.  The Final Rule Will Undermine Washington’s Title X Program

50. My staff and I have reviewed 84 Fed. Reg. 7714 (the Final Rule).

The Final Rule will effectively dismantle Washington’s Title X program and

cause extensive damage under any possible scenario.
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51.  The Final Rule makes several important and concerning changes to
the Title X regulations. I want to address several changes that particularly
adversely impact Washington medical care providers and patients.

52. The Final Rule imposes a gag rule on providers, precluding them
from discussing or mentioning abortion as a pregnancy option. Patients will
therefore receive substandard care following positive pregnancy tests, in that they
will receive falsely limited pregnancy options counseling, misleading responses
to requests for referrals if they desire an abortion, and compelled prenatal
counseling and assistance in