
United States Department of the Interior

OFFICE OF THE SECRETARY

Washington , D.C. 20240

DEC 1 7 2004

Honorable Kenneth Blanchard
Governor, Absentee Shawnee Tribe Oklahoma
2025 South Gordon Cooper Drive
Shawnee, Oklahoma 74801

Dear Governor Blanchard:

On November 4, 2004, we received the Tribal Gaming Compact between the Absentee Shawnee
Tribe of Oklahoma (Tribe) and the State of Oklahoma (State), executed by the Tribe on
November 2, 2004 (Compact).

We have completed our review of the Compact, along with the submission of additional
documentation submitted by the parties, and conclude that the Compact, with the exception of
Part 15D, does not violate the Indian Gaming Regulatory Act of 1988 (IGRA), any other
provision of Federal law that does not relate to jurisdiction over gaming on Indian lands or the
trust obligations of the United States to Indians. Therefore, pursuant to delegated authority and
Section 11 of the IGRA, based on a full review of the record and the law, we approve the
Compact, except for Part 15D. The Compact will take effect when notice of our approval,
pursuant to 25 U.S.C. 2710(d)(3)(B), is published in the Federal Register.

As part of the Department's review of the Compact, on November 19, 2004, we sent a letter to
the parties seeking clarification of various provisions of the Compact. The joint response of the
State and the Tribe, dated December 6, 2004, and the Tribe's Market Study and Impact Analysis,
have resolved our questions, as explained below.

Revenue Sharing

This compact is authorized by recent legislation enacted by the State of Oklahoma. Prior to this
legislation, tribes in the State of Oklahoma could only operate Class II machines and engage in
pari-mutuel wagering. The legislation authorizes tribes to engage in Class III gaming, provides
for certain geographic exclusivity, limits the number of machines at existing racetracks', and

' The State-Tribal Gaming Act authorizes no more than three (3) existing horse racetracks to operate no more than
750 machines.
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prohibits non-tribal operation of certain machines and covered games.2 As consideration for
these concessions made by the State in enacting this law, the Tribe agrees to pay annually to the
state 4% of the first $10 million, 5% of the next $10 million, and 6% of any subsequent amount
of adjusted gross revenues received by the Tribe from its electronic amusement games, electronic
bonanza-style bingo games, and electronic instant bingo games, as well as a monthly 10%
payment of net win from the "common pool(s) or pot(s)" of the non-house-banked card games.

Our analysis of this revenue sharing agreement begins with section 25 U.S.C. 2710(d)(4). This
section provides that "nothing in this section shall be interpreted as conferring upon a State or
any of its political subdivisions authority to impose any tax, fee , charge or other assessment upon
an Indian tribe ... to engage in Class III gaming activity." As a result, the Department of the
Interior has sharply limited the circumstances under which Indian tribes can make direct
payments to a state for purposes other than defraying the costs of regulating Class III gaming
activities.

As our previous compact decision letters have stated , in order to determine whether revenue
sharing violates 25 USC 2710 (d)(4), we first look to whether the State has offered meaningful
concessions . We have traditionally viewed this concept as one where the State concedes
something that it was otherwise not required to negotiate that provides a benefit to the Tribe, i.e.
exclusivity or some other benefit . In other words , we examine whether the State has made
meaningful and significant concessions in exchange for receiving revenue sharing.

The next step in our analysis is to determine whether these concessions result in a substantial
economic benefit to the Tribe. The payment to the state must be appropriate in light of the value
of the economic benefit conferred on the Tribe . This analysis (meaningful concessions by the
State and substantial economic benefit conferred on the tribe) allows us to ascertain that revenue-
sharing payments are the product of arms -length negotiations , and not tantamount to the
imposition of a tax, fee, charge or other assessment prohibited under 25 U.S.C. 2710(d)(4).

Under the first prong of our analysis, we believe that the State has made meaningful concessions.
It has authorized Class III gaming for tribes, provided for a zone of exclusivity, and limited non-
tribal gaming. Under the second prong of our analysis, we believe that these concessions
provide a substantial economic benefit to the tribe. The economic analysis concludes that the
limitations on electronic games at the nearest horseracing track will help the Tribe generate an
estimated additional $3.75 million over the fifteen-year life of the Compact. Alternatively, the
analysis concludes that the prohibition on non-tribal (charitable) gaming will help the Tribe
generate an estimated additional $60 million over the fifteen-year course of the Compact. Thus,
we conclude t hat broader access to C lass III electronic games, meaningful restrictions on the
number of non-Indian facilities with access to Class III gaming devices, as well as meaningful
limits on the number of such devices and exclusive rights over Class III card games are
significant concessions by the State which offer the Tribe substantial economic benefits.

2
The term "covered game" is defined in Part 3(5) of the Compact to include an electronic bonanza-style bingo

game, an electronic amusement game, an electronic instant bingo game, non-house-banked card games, and any
other game under certain conditions.
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We note that Part 11 also provides for a payment from the State to eligible tribes in the amount
of 50% of any increase in the non-tribal entities' adjusted gross revenues following the addition
of machines in excess of the statutory limit to a non-tribal operation, and both the Tribe and State
agree that it provides for the cessation of revenue-sharing payments to the State should the
exclusive rights of compacting tribes to operate covered games be diminished.

Finally, we are not concerned in this instance with the payment to a certain racetrack facility
required under Part 11 IF, because it does not apply to the Tribe.

Scope of Gaming

It is our view that Class III gaming compacts can only regulate Class III games, and cannot
regulate Class II games under the IGRA. We have asked the National Indian Gaming
Commission (NIGC) for its views on whether the games described in Part 3(5) of the Compact
are all Class III games. The NIGC's Office of General counsel has informed us that, in their
view, the electronic bonanza-style bingo game, the electronic amusement game, the electronic
instant bingo game, and the non-house banked card games referenced in Part 3(5) are all Class
III games. However, the Compact contemplates the inclusion of Class II games in the last clause
of Part 3(5) which authorizes "upon election by the Tribe by written supplement to this Compact,
any Class II game in use by the Tribe, provided that no exclusivity payments shall be required
for the operation of such Class II game." To avoid this problem, the Tribe has agreed to strike
this provision from the Compact it submitted to the Department for approval. Since this
provision is only triggered at the option of the Tribe, we believe that the Tribe can elect to forego
its exercise by striking it from its submitted compact, thus avoiding the issue.

Part 3(5) provides that the definition of "covered game" includes "any other game, if the
operation of such game by a tribe would require a compact and if such game has been: (i)
approved by the Oklahoma Horse racing Commission for use by an organizational licensee, (ii)
approved by state legislation for use by any person or entity, or (iii) approved by amendment of
the state-Tribal Gaming Act. Although the Compact does not indicate whether the addition any
other Class III game under this provision would require review and approval of the Secretary of
the Interior under the IGRA, it is our position that such Secretarial approval is required because
the inclusion of additional Class III games is a substantial modification of the terms of the
Compact. It is our view that a substantive modification is one that potentially implicates any of
the three statutory reasons available to the secretary to disapprove a compact in the first instance,
i. e., whether the provision violates the IGRA, any other applicable provision of federal law, or
the trust obligation of the United States to Indians. See 25 U.S.C. 2710(d)(8)(B).

Compact Termination

Part 15D of the Compact provides, inter alia, for termination by the State in the event of a
material breach by the Tribe of the terms of a tobacco compact. 25 U.S.C. 2710(d)(3), however,
limits the proper topics for compact negotiations to those that bear a direct relationship to the
operation of gaming activities. Moreover, the legislative history of the IGRA makes clear that
Congress intended to prevent compacts from being used as subterfuge for imposing state
jurisdiction on tribes concerning issues unrelated to gaming. See S.REP.NO. 100-446, at 14
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(1988). Part 15D provides, however, that the State agrees that this subsection is severable from
the c ompact and w ill b e a utomatically s everable i n the e vent the D epartment d etermines t hat
these provisions exceed the State's authority under IGRA. Accordingly, we believe that, Part
15D is not an appropriate term for inclusion within this compact. Therefore, this provision is
hereby severed from the Compact.

We wish the Tribe and the State success in their economic venture.

Sincerely,

*e&--
Principal Deputy Assistant Secretary- Indian Affairs

Identical Letter Sent to: Honorable Brad Henry
Governor, State of Oklahoma
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