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PROCEEDI NGS
(11:05 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
next in No. 03-339, Jose Francisco Sosa v. Hunberto
Al varez-Machain, and the United States v. the sane.

M. denent.

ORAL ARGUMENT CF PAUL D. CLEMENT

ON BEHALF OF PETI TI ONER THE UNI TED STATES

MR CLEMENT: M. Chief Justice, and nay it
pl ease the Court:

The Nnth Grcuit found that the arrest at issue
here was one unaut horized, false, and in violation of

international |aw because it occurred in Mxico. 1 20\

Gopet 7
Nonet hel ess, the court found inappli c&@é@of\he exception in
the Federal Tort d aPi\‘r@ﬂmotO?f'or clains arising in a
‘OT.\(\\'O‘

forei g,ga\@unﬂy.

At the sane tine, the court read the bare
jurisdictional terns of section 1350 in title 28 to
provide courts with the authority to infer causes of
action fromsources of custonmary international |aw,
including treaties that the political branches have
expressly refused to ratify.

The resul ting decision, which reads express
grants of executive authority narrowly and inplied grants

of judicial authority broadly, turns the established

4
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separation of powers reginme for dealing with internationa
i ssues on its head.

The Nnth Grcuit first construed executive
authority narrowy by hol ding that the DEA agents | acked
the authority to effect an arrest in Mexico or abroad.
That decision -- that hol ding has several problens, not
the least of which is that by its terns it woul d preclude
Federal agents from maki ng an arrest abroad even in
ci rcumst ances where the foreign country consents or there

is no foreign government that is functioning to provide

consent .

QUESTION M. denent, you -- you have a nunber
of strings to your bow |Is -- is one of themere.7 20\\

Odwme(
i nportant than the others? yed Of
266 &
5
MR CLENENEC’N@IQ% regrettably --
o TIO
Sa(e\Q.%ng ON | nean, it -- it's unlikely that

we're going to go through the whole Iist of your -- your

reasons for reversing here and say you' re right on every

one. If we -- if we pick one, is there one that is --

that is more inportant to the Covernnent than the others?
MR CLEMENT: Well, regrettably, Justice Scalia,

this is the rare case where | think they really are of

qui te significance because what the Nnth Grcuit has held

is, on the one hand, Federal agents, including the FBI

woul d lack the authority to nake arrests abroad. They've

5
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alsoruled in away that | think really reads the foreign
country exenption out of the Federal Tort dains Act and
then, of course, on the 1350 issue, that is an issue of
trenmendous i nportance to the Governnent and also to the
broader community. So | guess if --

QUESTION That's not your -- you're just
arguing the Federal Tort Clains Act first. |Is that -- in
-- in this argunment that we're hearing now, we're dealing
with the Federal Tort dainms Act and not 13507

MR CLEMENT: | actually intend to cover them
both in-- inny initial period. MNow, M. Phillips is
going to be covering just 1350 because that's the only

issue that affects his client. But the United Sta%asl(]”\é\

00\0‘06(
both the petitioner in the case that‘ck(\@da@@‘s\ t he Feder al
Q2
5629 \
Tort dainms Act issu%cpuo-%?so a respondent in support of

| —V'\(\\,Ow
petitigg@\\lvﬁ% respect to 1350. So it's an anbitious

goal in -- in 25 mnutes, but | hope to address them both.
QUESTION  Well, getting back to Justice
Scalia's question, | -- | suppose the President or the
Attorney General could make an order with respect to
extraterritorial arrests, and that would elimnate one
rationale of the court of appeals. O am| wong about
t hat ?
MR CLEMENT: Well, | think you are wong about

that, Justice Kennedy, because as | read the ruling of the

Alderson Reporting Company, Inc.
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Nnth Grcuit, they say that the President, the executive,
the Attorney Ceneral lack the authority to nmake an
extraterritorial arrest, and they specifically --

QUESTION | guess you would have to get to that
i ssue first.

MR CLEMENT: That's right. Now, | think --

QUESTION  And they said even if it had the
authority, it -- it has to be froma high official.

MR CLEMENT: That actually wasn't the -- the
reasoning of the majority opinion. There's a concurrence
by, I think, five of the six justices in the mgjority that
said at a minimumyou' d need a high-ranking official, but

the majority opinion that's the law of the Ninth C%{e;qj’\t'\

00\0‘06(
is that regardl ess of who approves t((l;xq\,@bﬁpati on, the
X
5622 \
Presi dent categori caPI\I‘d’\kac(P(rzs that authority. And that's,

(o TINO:

of cou,ég‘%\\ltﬁ‘e --

QUESTION Were -- were the majority --

QESTION M. denent, may | ask you? Is -- am
| correct in thinking if we agree with you on -- on that
i ssue, that disposes of the entire case?

MR CLEMENT: | -- 1 think that's correct,
Justice Stevens. Now, | would say that it -- the other
issues in the case are logically in sone respects anterior
to that question, especially because the -- for exanple,

the section 1350 really is a question about the -- the

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

very jurisdiction of the courts.

QUESTION  Yes, but you certainly don't have to
address that if you think they're wong as a statutory
matter, that there -- there, in fact, was no arbitrary
arrest here.

MR CLEMENT: That's exactly right, Justice
O Connor. There's no way | can tell you that you have to
address those ot her issues.

QUESTION: No, no.

MR CLEMENT: | think, though, there's nothing
that would stop the Court from addressing those issues,
and t hose --

QUESTION. Vel |, ve'd have to be pretty o0\A

Gopet 7
ambi tious because sone of them \Aererg(';g\\,aﬁapessed bel ow and
62
5629 \
they're contrary -- Pt\‘f@’\pcs(??fi on being taken today is

.o TIO:
cont raég(é\s-ﬁme position taken by previous Solicitors

Ceneral. | nean, it's kind of a new question. |'mnot
sure it was even rai sed and argued bel ow.

MR CLEMENT: Well, we think it was raised and
argued bel ow, Justice O Connor, and | think the 1350 issue
is of tremendous continuing inportance.

| nean, if I could -- if | could address the
poi nt that you raised about the change in position. It is
true that the United States in the Filartiga case took a

different position. Now, subsequent that -- to that, the

Alderson Reporting Company, Inc.
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adm ni stration has -- different adm nistrations have taken
the position that 1350 is just jurisdictional.

And if | could draw an anal ogy to the experience
that this Court has had, in 1947 this Court upheld the
constitutionality of State statutes that provided
reciprocity in inheritance laws with foreign countries and
said that was okay. 21 years later, with the -- sort of
benefit of hindsight and the experience with State court
judges causing foreign policy problens, this Court in the
Journing case revisited that decision. And in a simlar
way, | think the 20-years-plus experience that we've had
with the Filartiga regime has nmade it quite clear that

these |l awsuits provide trenendous problens for the,[{ q@ibn

00\0‘06(
policy interests of the United Stat %%\Nedoﬂ
Q2
5029
And at the %ﬂnﬁOt(?an, in the intervening --

40, PV
\OT\(\\O‘
i nt ervgg(iemg-%eri od, if anything, this Court has made it

quite clear what the proper node of finding a cause of
action is and the proper way to read a jurisdictional
provi si on.

QUESTION  As to your first, the tremendous
probl ens, how nmany |lawsuits are there of this 1350 nature
and how many have even gone to judgnent?

MR CLEMENT: Justice Gnsburg, regrettably, |
don't have the numbers on those.

But I think one thing that's inportant to

Alderson Reporting Company, Inc.
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enphasi ze is that the case doesn't have to go to judgnent
to create potential foreign policy problens for the United
States. And to give you just one exanple, there's
l[itigation that's ongoing -- hasn't gone to judgnent.
It's quite prelimnary -- in New York right now, where
peopl e are seeki ng conmpensati on for abuses that occurred
during the apartheid reginme in South Africa. MNow, the
Covernnent of South Africa itself, of course, has a very
di fferent mechanismfor dealing with those issues, the
truth and reconciliation process.

And the Government of South Africa has formally
protested at the highest levels that these issues that are

very difficult issues for that governnment and that 1 20’\'\

Qcope’ 7
governnent is dealing with are the §&m@ﬁ:Pnof litigation
6@
5622 \
inthe United States qggﬁ@s(.)z And | think what you see is

P\

\OT\(\\Os
tinme a,gg‘é\img‘ agai n you have private litigants that may be

very well intentioned but are focused on only a single
issue and they are bringing that issue into the courts,
creating foreign policy problens for the executive branch
whi ch the executive branch then has to try to renedy and
amel i orate.

At the sane tinme, in the process of those
| awsuits, you have courts maki ng pronouncenents on
principles of international |aw and custonary

international law that nmay well be at variance with the

10
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vi ews of the executive branch or --

QUESTI O\ Has Congress been asked to take a
ook at the statute and to anmend it or -- or restrict it
in sone fashion, 13507?

MR CLEMENT: |'msure there have certainly
been --

QUESTION Are there bills introduced to do
t hat ?

MR CLEMENT: | don't know that any bills are
pendi ng, but | do think that Congress is certainly fully
able to deal with this situation.

QUESTION  Well, | think so.

(Laughter.) 27‘20’\'\

MR CLEMENT: Definitely, Wdﬂ)“a%% -- but |

562562“0

t hi nk when Congr ess Pd\‘qg,a\\de%?’ with this situation and

AL
act ualé&eprlov\l des for a cause of action, that provides a

much better solution to this problem And | think if |
could point to the Torture VictimProtection Act as an
exanpl e of what happened --

QUESTION That's all -- that's a good exanpl e
of where Congress took action. | -- | just wonder if it

isn't wise to |look at the underlying statutory grounds

relied upon by the Nnth Grcuit and deal with it that way

and |l et Congress have a look at this thing. And |I'msure

Congress would be interested in the views of the Attorney

11
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General and others who think it's a concern

MR CLEMENT: Again, Justice O Connor, | nean,
can only repeat that there's nothing that would stop this
Court fromresting its decision only on the
extraterritorial authority question and that woul d
certainly be a significant correction of the | aw because
the Nnth Grcuit has left us --

QUESTION. But, M. denent, on that -- on that
poi nt, your point that there nust be another Federa
statute enacted creating a cause of action, because this
is purely jurisdictional, I have yet to find any judge
who's taken that position. Even Judge Bork doesn't take
that position. be(gj‘zﬂ\\

clo

MR CLEMENT: VeI, | ggiargcl\wmp“-_ that -- |
don't know t hat JﬂS%gjaaNG&F%ﬁ6?n his separate opinion in
t he Adégﬁah-ggggngﬁressly -- if you can tell exactly
where he woul d cone down on that. | -- | actually read
his opinion as consistent with the position we're urging,
but | of course may have an interest in doing so

I would say this, though, that | think that if
you read this Court's precedents for dealing with a cause
of action -- in finding a cause of action, there's no
guestion that the 1350 is applied pursuant to those nodern
principles --

QUESTION  Well, | understand all the cases

12
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since Cort against Ash support you, but we're construing a
statute enacted a long, long time ago, and there was al
sorts of -- of opinion to the effect that there were at

| east two or three causes of action that did not need to
be severally created: privacy, protecting anbassadors,
and so forth. You renenber the three exanpl es even Judge
Bork recognized. If that's right, then your fundanental
positionis -- is totally unsupported by judicial opinion

MR CLEMENT: Well, with respect, Justice

Stevens, let ne take that in a couple of steps. First of
all, | mean, certainly Judge Bork thought that maybe those

original causes of action would be actionable in Federa

court at the tine. o0\
ox 21
ocoP
Now, first of all, to nakeﬁweﬁﬁn what the first
£6250 &
Congress did is rath§}3nhan‘%ass any kind of tort action,
T““Q‘

it deaégﬁyﬂtﬁ‘those three very offenses agai nst the | aw of
nations and dealt with themcrimnally. Now it may be
that what Judge Bork had in mind is that at the tine of
the framng, as a natter of general common law in the pre-
Erie sense, it mght have been possible to get into
Federal court and raise those three violations against the
law of nations as a tort action. | don't think, however,
that authority would survive Erie in any event, and

think it raises sone questions of its own.

Now, | think you're absolutely right, though

13
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Justice Stevens, to say that the one objection you woul d
have to applying straightforwardly the principles that
this Court has adopted in cases |like Cort against Ash and
Sandoval is that this statute was passed at a nuch earlier
tinme and where the -- the enacting Congress nmay have had
di fferent assunptions in mnd.

But this Court has nade clear that it's not
going to sort of tether its analysis to what assunptions
t he enacting Congress mght have had in mnd. It did so,
of course, in the Sandoval decision. But you did so
yoursel f, Justice Stevens, in your separate opinion in
California against Sierra Gub where you said that it nmay

very well have been that the Congress in 1890 that.quééd

Gopet 7
the R vers and Harbor Act probably %§§uﬁt8“t ere woul d be
6 2
5629 \
a cause of action in\gggﬁo;g%ut you said it was nore
(o TINO
RO

inportggkﬂNo apply the principles of Cort against Ash in
that case than to try to divine the intent of an enacting
Congress from 100 years earlier

QUESTION Wl |, what about the cues that you

get fromthe Torture VictimProtection Act? Wen Congress

had 1350 right next to it and there's not a word in -- in
that legislative history, it -- it seens to be a nodel
Yes, this is a good thing, but it's -- it's -- we want to

make it really clear that torture is a crime against

humanity and we want to include U S. citizens as

14
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plaintiffs as well. But they didn't say anything
questioni ng 1350.

MR CLEMENT: Well, Justice Gnsburg, if | could
just make sure that there's one fact that's on the table,
which is you said that they -- that Congress effectively
had the provisions side by side, and | think it is worth
noting that although the Torture VictimProtection Act is
now codi fied as a note to 1350, that was not a deci sion
Congress made. That was just a codification decision. So
Congress itself didn't say insert in the code after
1350 --

QUESTION:  But there was discussion of 1350 by

the proponents of the Torture VictimProtection Ac%j 20\\

Odwme(
MR CLEMENT: There certaiﬂg“\\ye@ﬁ‘s\ and | think
G 2
5629 \
that -- that basicakhx;ghe-%%actnent of Congress is --

o 1IN0
sort oéa§aysehothing about 1350 one way or another. Wat

| would point to the Torture VictimProtection Act,

though, is a nodel of why it makes sense to ask Congress
to get involved in creating a cause of action because when
it does, it provides clear direction to the court and al so
acts in a way that minimzes tensions with allies because
you' re absolutely right to suggest that torture is one of
the nost wel | -established norns of international |aw

Yet, notw thstanding that, when Congress addressed the

issue in the TVPA it provided specific definitions of the

15
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prohi bited conduct. Then it al so provided clear guidance
to the | ower courts by providing for a specific statute of
l[imtations of 10 years.

And then, as | also indicated, it -- it put in a
specific statutory exhaustion provision which suggested
that litigants shouldn't rush to United States courts if
the courts in the area where the events actual ly took
pl ace are open for the clainms. | think that |ast
provision is particularly telling because it shows that
when you take the normal course and insist that Congress
get involved in the process of creating causes of action

Congress as a political branch with foreign affairs

responsibilities of its own -- o0\
¢ 27
cov®
QUESTION  But, M. Oger)r%rg(t;“\qédof\ Sif
502
remenber, sone of th%@mefgzhave taken the position that
o IO

that‘ssgk$Sa§§)an aspect of international law, a

requi renent that you should first exhaust in the country

where the conduct took place, which would -- would narrow

the scope of the statute if we -- if we adopted that view
MR CLEMENT: Well, Justice Stevens, there

certainly are international jurists that will argue that

exhaustion principles are a principle of internationa

law. But | think that's exactly what ends up happening if

you | eave these issues to the courts and don't insist on a

cause of action is you |l eave the courts as a nmatter of

16
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Federal common law, | guess, trying to interpret
international |aw sources to cone up with things like
exhaustion. A statute of limtations | would think would
be even nore difficult. Principles of damages. And

they' re supposed to do all of that as a matter of Federal
common | awraki ng with the only guide they have in the text
is the 33 words in 28 U S C 1350 which, by their terns,
really only address jurisdiction. So | think that woul d
put the courts in a very difficult position, and | think
in contrast, the Torture VictimProtection Act shows the
virtues of waiting for Congress to take sone action before

sonebody woul d get involved in this kind of situation.

QUESTION But in the -- inthe -- g0\
ox 21
ocoP
QUESTION  -- on 1350 add§&§§e¢ RE question of
.

5629 \

the authority of th(ePL%AQag%%ts to nake the address, and

. —V'\(\\,Ow

i f yousg@{s-?\?one, the Federal Tort O ains provision that

it's governed by events that occur abroad as opposed to
t he headquarters doctri ne.

MR CLEMENT: Yes, Justice Kennedy, and thank
you.

Let me start with the -- the arrest authority
guestion because, as | said at the outset, the view of the
Ninth Grcuit is that there is categorically no arrest
authority abroad, even if a foreign nation consents. And

that really cannot be correct. And | think respondent

17
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recogni zes that inplicitly by not defending that aspect of
the Nnth Grcuit ruling, but rather insisting on a rule
that woul d give arrest authority only with consent.

And with respect, though, | think that is not a
wor kabl e rule for the Federal courts, and if | coul d use,
by way of exanple, the arrest of the individual who's the
convicted killer in the A shootings, Mr A nal Kasi.
This is an individual who was arrested by FBI agents in
Paki stan in 1997. Under the Nnth Grcuit's approach,
obvi ously, this individual could not be arrested by FBI
agents as a categorical matter. But under the approach of
respondent, the Federal courts would have to inquire into

the circunstances surrounding the arrest and to i nquig’

octope’ 7
specifically into whether the Coverniyeptd 8f Paki stan
£250 &
consented to the ar rp%‘%’\bg.%l agents in Pakistan in 1997.

o T . . .
\Nb%, I think the prospects for interfering with

Sare
sensitive diplomatic relations, not to mention the
difficulty of divining any principles for discerning the
requi site degree of consent, are manifest in both those
cases, and | woul d suggest that the far better approach is
to read section 878 of title 21, consistent with its plain
terms, to give the DEA the arrest authority for any fel ony
cogni zabl e under the laws of the United States without

reading in either a territorial limtation or a limtation

based on consent.

18
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QUESTION  Doesn't the Mansfield Anendrent tug
the other way? That was -- when Congress | ooked at this,
they restricted DEA agents' authority, not granted it.

MR CLEMENT: Wth respect, Justice G nshurg,
actually think the Mansfiel d Anendnent supports the view
of the United States here, and indeed, under the view of
the Nnth Grcuit, it's entirely unclear what the
Mansfi el d Arendment was supposed to acconplish. It was
under their viewlimting an authority that did not exist
because what the Mansfield Arendnent does is put specific
limtations on the authority of Federal agents. It
applies only to direct arrests, only to foreign police

actions, and only in the context of narcotics conpﬁpbg\\

cx00e"
efforts. And then even there it proWhastogpeC|f|c
0.6625°°
exceptions for eX|gqutes055d the like. And so | think

Tinto:
what tgg&gNe?fects is that there may be circunstances

where an extraterritorial arrest authority rai ses concerns
and Congress nay react to those, as it did in the
Mansfiel d Arendrment, but the very fact that there is this
specific and tailored limtation on DEA authority suggests
that there nust be some broader grant of authority that
includes extraterritorial arrests.

QUESTION But isn't -- isn't it possible to
read -- and |'mnot sure it should be read this way, but

isn't it possible to read the Mansfield Amendnent as

19
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sinmply sayi ng DEA agents should not go out in foreign
police raids when the police of the foreign countries nake
the raids. Stay out of it. That's one way to read the --
the foreign police action qualification.

MR CLEMENT: That's certainly -- that is one
way you could read it, Justice Souter. And | think
there's two inplications fromthat. One is, of course, if
that's the way you read it, the Mansfield Arendment
certainly doesn't bar the action here.

QUESTION It doesn't -- but it doesn't inply
anyt hi ng one way or the other.

MR CLEMENT: Right. But here's why | think it
still inplies something about the scope of sect‘i)g(nzﬁ‘@’\'\

clo

because section 878 of title 21 is r‘ng;w(ja@@f\ the authority
2

02—56256 .
for the DEAto rrakepe‘[(ggst)s, it's basically the source of

o 1IN0
al | thg'b‘re\sn%t utory authority for [aw enforcenent efforts.

And | think that even participation in the mdst of a
foreign police action, as you were envisioning the
reference in the Mansfield Arendnent, is at |least a | aw
enforcement invol verrent of the DEA. And so | think that
unl ess 878 authorizes extraterritorial actions by DEA
agents, be it arrests, be it sinply carrying a firearm or
be it engaging in other investigatory activities, then so
too | think the | anguage of the Mansfield Anendment, even

if it limts the very specific kind of |aw enforcenent
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activity by the DEA still suggests that 878 by its terns
is not strictly limted to the territory of the United
St at es.

QUESTION O course, you get there by assum ng
that anything that the DEA does is | aw enforcenent.

MR CLEMENT: That's a fair point, but | think
even if that's a bit of a broad conception, | certainly
think assisting in the context of a foreign police action
shoul d qualify as | aw enforcemnent.

If I could say just a -- a few things about the
foreign country exenption before | sit down. | think that
there is a very clear error in the analysis of the Ninth
Crcuit because this is really a -- a rare case wh ez(y\éu

0\0‘06(
have an arrest that is fal se and éort\({\m%n y because it
occurred in Mexi C(x)o P\j@u\\ha@e t%‘z | ower courts recognizing
t hat tgg(epNa?ntl\fﬂf 1| s entitled to damages only for the
period he was in Mexico, and every elenent of the tort
took place in Mexico. Yet, nonethel ess, sonehow the court
applies this headquarters doctrine to say that the foreign
country exception applies.

And | think what that illustrates is that
al t hough the headquarters exception may have been a
hel pful gloss on the | anguage of the statute when it was

first developed, as it's been interpreted by the N nth

Crcuit, it becomes a free-floating exception to the -- to
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the foreign country exception that allows a plaintiff to

skirt the |language of the statute sinply by alleging any

degree of U. S. involvenent or direction.

rebuttal .

If I could reserve the renainder of ny tine for
Thank you.
QUESTION  Very well, M. denent.
M. Phillips, we'll hear fromyou.
CRAL ARGUMENT OF CARTER G PH LLIPS
ON BEHALF OF THE PRI VATE PETI TI ONER

MR PHLLIPS: M. Chief Justice, and nay it

pl ease the Court:

I guess I'd like to begin, Justice O Connor,

with your question about whether or not this is an,}s;mé

Gopet 7

@)
that the Court ought to -- the -- th&\v\wépl yi ng question

6250 &

5 .
of the meani ng of tf\P%égéoi%r%\ 1350 is an issue the Court

\ 0,
‘OT\“‘

ought ég@ésg\fve as opposed to the narrower --

QUESTION O whet her we have to.

MR PHLLIPS: Well, you clearly don't have to,

and -- and certainly Jose Franci sco Sosa woul d be

perfectly content to have the judgment of the court of

appeal s reversed on the ground that the arrest here was

neither arbitrary nor the detention prolonged in a way

that would no -- under no circunstances violate the | aw of

nati ons.

But the truth is, as one of the amcus briefs
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for the respondents points out, there are at |east 35
cases that they cite in their briefs that have been filed
under section 1350. Those causes of action involve, each
one, numerous individual defendants. There is a
significant reason | think for this Court to try to
provi de sonme additional guidance to the lower courts with
respect to the neaning of section 1350, particularly when
the rules of construction, as Justice Stevens quite
rightly pointed out, so clearly point in a particul ar
direction. This is a purely jurisdictional statute. It
says it in so many ternms.

The only | anguage that the respondent enbraces

as suggesting that it's not purely jurisdictional %ﬁlﬂﬁé

dmme(
word violation, a word this Court segghé@@&f?y r ecogni zed
G 2
5629 \
in Touche Ross is noRjgjﬁbdﬁ%s-creating term but instead

0 —V'\(\\,O )
agai n gg@ﬁNprrovides jurisdiction. This Court has

repeatedly held that when you have nerely jurisdiction

you do not inply a cause of action. That's the -- the
Mont ana- Dakota Wilities decision of the Court. Qoviously
that's enbedded in Sandoval .

QUESTION Well, there are indications early in
the country's history that it was viewed differently at
the time of its adoption, and the -- an Attorney Cenera
early on took that view It -- it's not easily answered.

| -- |1 can understand how with the recodification where it
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then is put in with other jurisdictional sections that it
-- it looks sonewhat different, but it's had a pretty |ong
hi story.

MR PHLLIPS: But -- but, Justice O Connor --

QUESTION And it's hard to ignore all that.
And it's so easily changed by Congress if indeed it is a
probl em

MR PHLLIPS: Well, | think the presunption
ought to go the other way is that to the extent that the
| ower courts have created a problem it would be incunbent
upon the Court to try to fix that problemif that's an
avai |l abl e option --

QUESTION  You agree it's easily changed,zpyz()’\'\

e
Qct©
Congr ess? G“\\Jed o

,56256 al
MR PH LLIPS; W W sorry?
o TIO
Sa(e\Q.%ng O\ You agree it's easily changed by --

MR PHLLIPS: Wll, | don't think anything is
easi |y changed by Congress these days.

(Laughter.)

MR PHLLIPS But -- but, Justice O Connor,
your -- your point brings to nind, frankly, Justice
Frankfurter's observations in the Romero case about
conparing the historical efforts here to archaeol ogy and

the -- and as one who has now spent the better part of the

last 6 nonths on what struck ne as a historical dig that
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accunul ated a whole lot of information, virtually none of
which renotely provides ne with any insights as to which
the Congress of 1789 really had in mnd at the end of the
day, | think the Court would do extrenely well here to go
back to the first principles of statutory interpretation.

I'"'msorry, Justice O Connor.

QUESTION It probably had in mnd probl ens of
pi racy.

MR PHLLIPS: Well, it clearly had in mnd
probl ens of piracy, but as even Bl ackstone nade cl ear,
probl ens of piracy are matters of public concern. They
are not matters of private concern. And while it may well

be that Congress did have in nind down the road thf.} 4Her e

cko0e'
may be subsequent enactnents that V\DL*{'{jbdpﬂ fact, invoke
6286 2
5 .
section 1350 as an %K%QRSeO%f jurisdiction --

. —V'\(\\,Ow
Sa(e\Q.%ng ON:  And then we have the case of the

attack on the early diplomat and so on. | nean, it --
it's had a long history.

MR PHLLIPS Well, first of all, there's an
interesting gap in that history because you go up till
about 1807 and then nothing happens until 1982. So it's a
little difficult to think that there are a whole ot of
hi storians out there thinking that there was a clear basis
for a cause of action tapping in to the |aw of nations and

to those kinds of rights.
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QUESTION  Maybe we didn't assault any
anbassadors during that |ater period.

(Laughter.)

MR PHLLIPS: | certainly hope we didn't.

QUESTION:  But, of course, | -- nost references
tointernational law were in admralty cases where there's
jurisdiction anyway.

MR PH LLIPS: To be sure, absolutely. And that
-- that's why --

QUESTION  Yes, but not in the anbassador cases.

MR PHI LLIPS: No.

QUESTION It was pretty clearly, it seens to

nme, one of the things that the statute woul d have vg)’\éd

el
0coP
for the assault of the French anbassa(q%don
6250 2

5 .

MR PH LLI I:\i%’\\\@tgzs not -- well, it's not 100
\OT\(\\Os

percenéa@\Sa?{ to nme because the -- the probl emyou have

there is that it would clearly have been a public right
and it was -- and, you know, the Congress in 1790
i mredi atel y passes a statute that -- that inposes crimnal

sanction for this. And indeed, Justice O Connor, even in

the -- even in the Pennsyl vani a case where it arose out of
common law, it was a -- it was crimnal action that was
brought agai nst the attacker on the -- on the anbassador.

It was not a civil action. No one sought damages.

QUESTION But, M. Phillips --
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MR PHLLIPS: This is a very unknown
enterprise.

QUESTION One of the -- one of the things that
| keep bunping up against -- and | want to be sure you get
an opportunity to comment on it -- that -- 1980, | guess
it was, the Second Crcuit got into the act and deci ded
that case. So we've had 25 years, and we had a bunch of
opinions. And | don't think a single Federal judge has
taken the position that you' re advocating.

MR PHLLIPS Wll, I don't -- | don't -- |
don't disagree with it. | think that's absolutely true.
On the other hand, | don't think a whole |ot of those

judges gave quite as much thought or attention to ,Hwi@’\'\
¢ 21
cov®

@)
issue as the litigants before this quédﬁ‘a\tve inthis
66250 &
particul ar case. An éheObW;efi ng here i s obviously

i 1IN
extrao,ég‘iemar?‘%oth inits breadth and depth. And at the

end of the day -- and -- and | don't think anybody tried
to mne the historical materials in quite the sanme
intensity as we have com ng here.

And as | said --

QUESTION | thought -- | thought you'd probably
have a -- a right to recover danmages for piracy, woul dn't
you have? | nean, woul dn't they have thought in 1789 you
di d?

MR PHLLIPS: WlIl, it's not clear, but if you
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woul d have, it would have been under admiralty
jurisdiction.

QUESTION Well, admiralty and maritinme | aw then
| thought were viewed as a broodi ng omi presence.

MR PH LLIPS: They were. They were.

QUESTION  They weren't the | aw of Athens. They
weren't the law of Constantinople. They weren't the |aw
of Rone. They were the |aw of nations.

MR PHLLIPS Wl --

QUESTION  And that -- that -- you can find lots
of quotations al ong those |ines.

So if in fact that was so then and you're

| ooki ng for a nodern counterpart, what's wong wt m‘ﬁt’\

(205
0coP®
t he European Commission said? |'d ?c?ﬂ'\i’m éf'ested in having
a
. . 02—56256
your views on that bPr\l‘@ﬂf\x\O-
'N/RP\A\OT\NO‘ .
PH LLIPS: Well, let -- let me answer the

Sar®

first question because the difference between

i ncorporating the law of nations fromthe -- into

admralty jurisdiction, it had a tradition of 1,000 years.

The idea of interpreting the I aw of nations or

i ncorporating the aw of nations into section 1350 or its

precursor back then where it only benefits aliens seens to

nme a quite inprobabl e undertaking by Congress in 1789.
QUESTION It would not be inprobable in a world

where | aw was a broodi ng omi presence in the sky to think
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that we preserve it in the case of admralty, maritine,
and certain instances of international law. But Erie
sends it to the states once they decide to nake that
separation. That's an ex post event. That doesn't cast
an idea in the mnds of Congress. So if you have Congress
ex ante thinking, of course, this is international, as
they thought maritine |aw was, then our task is to try to
translate that into nodern terms. And that brings ne back
to the European Comm ssion.

MR PHLLIPS: But I -- 1 -- the difficulty I
have with that, Justice Breyer, is | think this Court has

rebelled fromthe idea that it's going to incorporate a

massi ve broodi ng omi presence -- 1 20’\'\
¢ 27
QuoP®
QUESTION: Not nmassi ve. ycg(\ye¢Pﬂited.
o 2
5029
MR PH LLIPS; NBut" see, | don't think --
o TIntO:

Sa(e\@v%&l ON That's why | keep bringing up the
Eur opean Conmi ssi on.

MR PH LLIPS: But, see, that's ny problemwth
that -- with that argument because it doesn't -- | don't
see what the limtation is, Justice Breyer. Wat we're
dealing with is if you' re saying the | aw of nations,
custonary international |aw, whatever that neans -- and we
know fromthe Nnth Grcuit it doesn't have to be anything
that the United States itself enbraces. These are rules

that are inposed upon us under these -- under these
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circunstances. It would seemto ne that if you're going
to bring it into the nodern era, you ought to bring it in
with the recognition that there are core separation of
powers concerns in this context that ought to -- ought to

caution hesitation in exactly the sane way --

QUESTION. Al right. | agree with you about
t hat .

MR PHLLIPS: -- that the federalismprinciple
was - -

QUESTION:  So what -- what is -- what | got out
of that brief -- and | refer to one, and I want to get
your views on that -- is it wouldn't be difficult to have

a limted cause of action, try to flqg.hhgﬂéounterpart
and say, of course, if Cbng&g@@iﬁ}égzpts the field, as
maybe it did xhkh,ﬂ@@?ure that's out. O if Congress
|ruﬂé£mﬂ{ 72 hostile to the cause of action, that's out.
And if Congress is neutral and the State Departnent cones
I n and runs through any one of a set nunber of defenses,
including political question, that's out. And there we
have -- what's left is a core of basic human rights
violations that's been internationalized, that's
consistent wth international |aw as applied in a | ot of
pl aces and avoids the political problem That's what |I'm

| ooki ng to shape, and | want your view on that because we

have a brief that tries to do it.
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MR PHLLIPS: But that brief assumes that 1350
does nore than provide jurisdiction.

QUESTION:  Yes, that's correct.

MR PHLLIPS: It assumes that there is a cause
of action.

QUESTION That's correct. That's why -- that's
why if | don't accept your first argument, can we achi eve
your practical objectives by follow ng that approach?

MR PHLLIPS: Wll, to be sure. There -- |
mean, that woul d take you back to, | think, Justice
O Connor's question which is, could you resolve this
particul ar case by reference to an understandi ng of the
| aw of nations that -- that rejects any notion \E)Q(a% ‘tjﬁj’%\

clo

was an arbitrary act or that the det Wé@ﬁ“here was
6256 2

LS} .
prol onged within thePLr@ghbn%,zof the Restatenent (Third) of

o 1IN
For ei g@a‘@Na?\l ons? And -- and to be sure, that's a

narrower basis for deciding and that is the focus of the
comm ssion's brief.

QUESTION It may also --

MR PH LLIPS: W don't have any quarrel with
that on --

QUESTION It may al so be correct.

MR PHLLIPS: Wll, to be sure, it's correct.

QUESTION | nean, you're not -- you're not

saying that's a wong interpretation, are you?
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MR PH LLIPS: No, no. Absolutely not. And if
you're in that world and you're | ooking at those -- at
t hose circunstances, you obviously would have to take a
very narrow approach in -- in terns of trying to --

QUESTION  And presumably if there is some cause
of action alleged in any of these actions that have been
or mght be filed, that deal with something that is
covered basically by a treaty that Congress has said is
non-sel f-executing, | assune that woul d displace any
comon | aw background.

MR PHLLIPS Well, | think that you raise an
i mportant point there which is the parallelismbetween the

treaty prong and the | aw of nations prong of the s,batrgl’\é

0\0‘06(
because if, as -- as Judge Bork expl‘g}{v\m@ﬁjof\n hi s separate
® a
5622 \
opi nion, the thing tpt{‘qg’\dbswtjrbed hi mthe nost about this

\OT\(\\Os
was thga@\lggg\sti on that sonehow on behal f of aliens, you

woul d create a right under the treaty that you would --
that -- that citizens woul d never have had the right to
because it wouldn't be self-executing. It seened quite
i mprobabl e that Congress woul d have intended that. So by
parity of reasoning, why woul d Congress have wanted to
create this kind of access into a broodi ng omi presence of
law that is essentially very difficult to confine?

And | -- and | go back to Justice Breyer's point

which is, to be sure, there are ways to try to narrow

32

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

those rules. M position is you do better not to try to
go down that path in the first place. You would do better
to recognize that this is a purely jurisdictional statute
and thereby force Congress to look in the future at
statutes like the Torture VictimProtection Act.

QESTION Ckay. M. Phillips, let's -- let's
assune | accept your argunent that there are good reasons
not toinvite the -- the -- today's broodi ng omi presence
into court without sonething nore from Congress, that
there are good reasons to be concerned about separation of
powers problens. Assune also that | amconvinced or the
Court is convinced that at the time the statute was

passed, there was an understanding that there merquqgﬂéin

Odwme(
of fenses to which the jurisdictionakdgngwpgion woul d - -
G 2
5629 \
woul d provi de acces%ﬂkgnibiq%gation, pi racy of fenses and

- —V'\(\\,O )
thingssgk£s-?ﬁat. How do | distinguish today's situation

fromyesterday's situation and hold your way wi thout being
i nconsistent with what | take it the understandi ng was at
the time in incorporating sone offenses in a conmmon | aw

ki nd of way?

MR PHLLIPS: Well, | think the easiest way to
ensure consistency there would be to insist that there be
a-- areal clarity, both that the United States is --

QUESTION  No, but that -- that then just takes

you to Justice Breyer. He says --
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MR PHLLIPS: WIlIl, no. Then that's ny answer
to your question.

QUESTI ON: Ckay.

MR PH LLIPS: Because | think in that world --

QUESTION:  You're saying the only way to get
where | have suggested we might go is Justice Breyer's
way ?

MR PHLLIPS: No. | -- 1 don't knowthat it's
the only way, but it is the sinplest way to get to that
ki nd of consistency if you accept the prem se that
Congress necessarily believed in 1789 that there would be

a cause of action created from | anguage di scussing nerely

jurisdiction. o, 20M)
0\0‘06(
QUESTI ON:.  Let ne(%we ? "mnot -- no. |I'm
56250 °
not suggestlng¥kﬁaﬂopg -- that the cause of action was
T\(\O
creq;@dvﬁ?on1the | anguage di scussing jurisdiction. | am

assum ng that the cause of action was assuned to be out
there and that the jurisdictional provision opened the
door to the courthouse to get the cause of action in.

MR PHLLIPS: Can -- can | challenge that
assunption --

QUESTI ON:  Yes, yes.

MR PH LLIPS: -- Justice Souter? Because if
you |l ook at the historical record and go back to the 1781

Continental Congress saying to the States, there is no

3A
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br oodi ng omni presence, we need you, States, to go out,
take action to deal with anbassadors to protect them --

QUESTION Is it clear that there was nothing in
t he absence of -- of action by the States? O is it clear
that there were only a -- let's say, a few and rather
limted causes of action, those largely arising -- well,
we have the anbassador case. W -- we have offenses at
sea.

MR PHLLIPS: But -- but -- the -- the -- | --
I think there are no causes of action because the -- if
you take seriously -- why -- why would the Conti nental
Congress say to the States, enact a statute to protect

anbassadors i f ambassadors are ot herw se being proﬁae}(ﬁé?

q
0co®®
Wiy does Connecticut then go forwar 90@1@2\ ghact a I aw that
G 2
5629 \
not only provides chiLr@naD-%?Fot ection for the ambassadors

o TIO:
but gogg(ew-ﬁ‘oes beyond that and provides civil remedies,

liability and damages for attacks on anbassadors, if there
is this broodi ng omi presence?

The point is -- ny -- ny basic point is | don't
think the historical record will denonstrate to you at all
that these causes of action existed. And therefore, this
is not a sinple instance of the courts -- of the Congress
trying to tap in to a body of law Wat it was doi ng was
creating a jurisdictional basis to be filled inin the

future. In that sense, | don't think the Congress of 1789
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came to the table to deal with this issue dranatically
differently than the Congress today would -- woul d dea
with it. They enact jurisdictional provisions all the

tine. To be sure, 1331 has elimnated the need for a | ot

of this.

But the reality is you -- you create the
jurisdiction and then you fill the vessel. And this Court
has got a -- you know, an obviously long line of -- of

opinions in which it's recogni zed jurisdiction doesn't
create Federal common |aw rules, jurisdiction doesn't
create a right of action. It sinply creates jurisdiction
And if this Court goes back to that core principle as the

nmethod for trying to interpret section 1350, it vu%ﬁ 2Bﬂﬁ d

Odwme(
all of the problens and then force Cnge@§§ to take the
£6250 &
action that | think P|\:¢C’|\rtpo(??fant her e.

K O )
1R Tind . .
yThe -- the Torture VictimProtection Act has a

Sare
statute of limtations, has an exhaustion requirement, has
a definition of torture. Congress wasn't inplenenting
section 1350 there. It was inplenmenting its obligations
under international agreenents dealing with the question
of torture.

M/ guess is we have simlar kinds of provisions
that are out there that we probably ought to be trying to

find causes of action for, and Congress should take those

up. But what shouldn't happen is to allow the courts
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exercising what | subnit is an extraordinary Federa
comon | aw power to go out, find causes of action, and
then proceed to define all of their elements, all of their
def enses wi thout the benefit of any guidance, which is
preci sely how you end up in a situation today where the
Nnth Grcuit has said that in a situation where a Mexican
national assists the United States to -- to enforce an
arrest warrant, and the circunstances presented in this
case that he's not only engaged in an arbitrary act, but
that the detention is -- is wongful inits ow right, not
-- even though there's not a shred of evidence that the

United States woul d have enbraced that view w th respect

ogmbe(
(nce you open this door -- ‘dﬁwedoﬂ
)
5629 \
QUESTI ON: \E@MQ% can deal with that issue.
TIO:

SaﬁﬁNmfbulLLlPS: And you shoul d deal with that

i ssue, but -- but, Justice O Connor, | think you shoul d
try to deal with the broader issue because there are just
too many of these cases out there creating too nmuch havoc
for no good reason, if I'mright, that the Congress in
1789 did not have in mnd sonething anywhere -- anything
i ke what we've seen since 1982. And if it's just as easy
for this Court then to go back to first principles of

statutory interpretation based on the | anguage of the

statute and say enough is enough
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If there are no --

QUESTION  They did use the word tort, which is
-- was -- was surprising to nme that they used it at that
early date. That's -- that's one of ny problens | have
with your position.

MR PH LLIPS: They did use the word tort. It's
unfortunately, obviously having spent, as | said, a long
time in ny historical dig, | haven't been able to figure
out why they pulled out the word tort under those
circunstances. It doesn't really have an analog. It
woul d have been nore sensible if they had -- had used -- |
nmean, they didn't actually need the termlimt. 1| -- I'm
sure it's atermof limtation. | think V\hatd;\r;g(yﬂw’\
concerned about were -- were debég-a‘dlwédﬂpﬂk that's what
they were worried g\bq’%’.\\\oﬁ%’?@rgi dn't want aliens to be
com ngs'b‘ré\ang\otfr\yﬂi‘nﬁg to -- trying to deal with debts.
They were -- they were trying to stay away fromthat.
They were worried, obviously, at the end of the day with
injuries.

But -- but | agree with you, Justice Kennedy,
it's an odd choice of words, given howlittle | aw was
devel oped on torts generally and how no | aw was devel oped
under the law of nations involving torts specifically.

|'ve already taken up enough of your tine.

QUESTION Thank you, M. Phillips.

38

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P PP PR PP PR R R
g A W N P O © 0 N O U » W N P O

M. Hoffrman, we'll hear fromyou
ORAL ARGUMENT OF PAUL L. HOFFNAN
ON BEHALF OF THE RESPONDENTS

MR. HOFFMAN. M. Chief Justice, and nmay it
pl ease the Court:

Let nme start with the neaning of the alien tort
statute. It's our position, as you know fromthe briefs,
that -- that Congress neant what it said, that Congress
actually decided in 1789 to pass a statute that all owed
aliens that had tort clains that -- involving the
viol ation of the law of nations to bring themin Federal
court, and that by using the word tort, what the -- the

Foundi ng Fathers were referring to mas.ﬁ‘hﬁdy of common

co0e"
|l aw that was wel | known t%eggmah?} of the lawin the
5622 \
United States quLﬂggghe colonial days and at that tine.

. RO T .
gare\ V- QUESTION:  May | ask --

QUESTI ON:  How do you -- go ahead.

MR HOFFMAN. [I'msorry. | said the --

QUESTION. May | ask -- may | ask this question
as a matter of history because your right on the point
now? 1|s there anything in the early history that gives
even the slightest suggestion that Congress wanted to
| egislate with respect to anything that did not happen in
the United States or on the high seas?

MR HOFFMAN.  Well, | think that the -- the
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kinds of law of -- law of nations violations at the tine
woul d have included piracy, which clearly -- in terns of
another country, | mean, it's certainly possible that a --
an assault on an anbassador coul d have taken place in

anot her country.

QUESTION  Yes, but the only ones they knew
about had taken place in the United States.

MR HOFFMAN: Wl |, the ones that they were nost
concerned about was the 1784 Marboi s incident and the one
in 1788, the Dutch anmbassador in New York Gty, were the
ones nost on their mnd.

QUESTION:  They certainly woul d not have been

concerned about an assault on the -- say, the Engl '7shz0’\'\

00\0‘06(
anbassador in Paris by a Frenchman. e on

556290 2
MR I—K]:FMN}liC’\\X@I(P, that's not entirely clear, |

jo TN
mean, gg‘@iusg‘ If there was a -- one of the things that was

before themwas the transitory tort doctrine. And the
transitory tort doctrine, which this Court has recogni zed
dates back at least as -- as far as Mdstyn v. Fabrigas,
which is a 1774 Lord Mansfiel d opi nion, which invol ves
ironically a fal se inprisonment claimagainst a government
official which took place outside the territory of England
and whi ch was found to be cognizable in common [aw tort
within the -- the courts of England. And so the --

QUESTION  Weéll, you wouldn't need the -- the
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law of nations for a transitory tort. | mean, if it's
a--

MR HOFFMAN  Excuse ne?

QUESTION  You -- you don't need the |aw of
nations to sue on a transitory tort.

MR HOFFMAN:  No, of course, not.

QUESTION If it was a tort in the country where
it was commtted, you -- you could sue on it el sewhere.

MR HOFFMAN: No. And in fact, | think that one
of the main purposes of the alien tort statute was to
provi de a Federal forumfor those clains when they cane

within the United States.

QUESTION If -- if there was this back ,Puzm\of
cko0e’
-- of understood common | aw that you @@@(} SHow do you
6250 2

5 .
explain the 1781 acti ,\QO-Q?he Conti nental Congress which

4 T\(\\O*P\E@
is conég‘remst}aQbout the fact that -- that there's no
redress for -- for assault on anbassadors, anong ot her
t hi ngs?

MR HOFFMAN: Vel | --

QUESTION  And they asked the States, do
sonet hi ng about it.

MR HOFFMAN: Vel |, certainly the --

QUESTION If that -- that was part of the

under st ood common | aw, what is the probl en?

MR HOFFMAN:. Wl |, one of the -- one of the --
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first of all, Longchanps is one response to that in the
sense that in Pennsylvania they didn't need a statute.
They didn't pass a statute and -- and the -- the courts in
Pennsyl vani a understood that the | aw of nations was part
of their comon | aw

QUESTION  Yes, but that goes against the notion
that there was an understood conmmon understandi ng that was
t he background. It was understood one way in
Pennsyl vania. It was understood another way by -- by the
Conti nental Congress.

MR HOFFMAN:  No. | think what -- what -- the
way we would interpret the 1781 resolution is that the

1781 resol ution was nore a function of the Conti neil.} alo

0\0‘06(
Congress' inability to enforce the Iep(\\(;@j Ohati ons on
£250 &
behal f of the Nation L@,cteo-w:fe Articles of Confederation.

. TInOs e

And sosg‘@y-ﬁ‘%?d no way to respond to any incident,
i ncluding the Marbois incident after that resol ution.
Now, they did --

QUESTION: Then why did they pass a resol ution
saying to the States, enforce the common | aw?

MR HOFFMAN: Wl 1, what they did is they asked
the -- the States to enforce the law of nations. And
Connecti cut passed that particular statute in order to do
it. Qher States did not act in response to that, but

that's not to suggest that they didn't decide that they
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al ready had adequat e renedi es.

Moreover, the resolution did nore than just ask
the States to enforce the law of nations. It also
provi ded a new -- which was not a common law thing -- an
indemity for the United States if the United States had
to do something to take up the slack for the States.

And so fromour standpoint, what -- what the --
the 1781 resolution really does is that is the -- the step
is from1781, feeling conpletely frustrated and not able
to enforce the law of nations, comng to the Constitution
where there's |lots of evidence that the Foundi ng Fathers
believed that we had to as a Nation enforce the | aw of

nati ons, having incidents |ike the Marbois inciden a;m\

00\0‘06(
the -- the attack on the anbassador h({}\,é@W\York right
56290 2
before them decidi r&¢nx\@h% aI ien tort statute to make

Tinto:
t hose g%@\m Svai | abl e.

Now, what -- what the CGovernnent and -- and
Petitioner Sosa want the Court to believe is that having
gone through the trouble of expressing to the world, to
the people, in terns of the -- that -- that we would as a
Nation enforce the | aw of nations, that then the Congress
just didn't do it because basically Congress didn't do
anything else to enforce the torts in violation of the | aw
of nations clause of the Judiciary Act of 1789.

QUESTION  Part -- part of the problem| have
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with -- with your -- your proposal is that it leaves it up
-- it leaves it up to the courts to decide what the | aw of
nations is. And -- and the Nnth Grcuit here derived a
| aw of nations principle from anong ot her things,
treaties that we had refused to sign, international
agreenents that we had reserved against. | -- | find that
a-- aserious interference with the ability of -- of the
political branches to conduct our foreign affairs.

MR HOFFMAN: Well, there are two -- | have two
responses, Justice Scalia, to that question.

On the first one, in terns of whether the | aw of
nations is too indetermnate -- boundless | think is the

' . P f . . . A
word that's used in the petitioner's brief thlsz,gog]’\t

cko0e’
has affirmed at least in -- on two 9&@@@35833 that 1'm
X
5629
aware of, in US wv. %rj\t\h-%r%\d in Ex parte Qirin, the

. TInOs e

fact t,gg‘te\@oﬁ‘boress can easily by reference incorporate the
law of nations and that it is not indeterm nate enough to
justify a death sentence in the -- against the pirate in
the United States v. Smith in 1820 and 120- sone-odd years
| ater agai nst Nazi saboteurs in Ex parte Quirin. The
Court -- it is perfectly pernmissible for the Congress,
particularly in 1789, to incorporate by reference what
|awyers at that time knewto be the law of nations. It's
not -- Congress doesn't have to exercise its --

QUESTION  Those -- those are pretty pol ar

4

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i nstances, piracy and -- and sabotage in -- in tinme of
war. W're tal king here about other matters that are not
-- not at all polar.

MR HOFFVAN  Well, in the -- in the --

QESTION And | -- sure, | can tell you sone
things that everybody woul d agree is agai nst the | aw of
nati ons, but there are a lot of things in between that the
European Union may think is bad and we may not think is
bad.

MR HOFFMAN Vel |, but actually | think that
that is -- would not be a correct viewof -- either of
what the courts did or what the courts ought to do. In

fact, there are a relative handful of cases under ,Hwez()’\'\

k008’
alien tort statute in the last 25 y%%(\secbﬁnv(\%i ch there
6@
5029 \
have been fi ndi ngs apllqyﬂt\\\vi%?ati ons of the law of nations.

(o TINNO:
They hgg‘%\t%e ded overall to involve clains of torture,

genoci de, war crimes, crimes against humanity, clearly
norns that the United States has supported from Nurenberg
on down.

QUESTION  But that's not your case.

MR HOFFMAN: Wl 1, you're right, Chief Justice
Rehnqui st. That is not ny case.

But ny argument about why this is arbitrary
arrest and detention is, nunber one, there is a core

arbitrary arrest and detention normthat an -- that an
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arrest and detention can't happen w thout |egal authority.

QUESTION  Well, there was legal authority here.
The -- the -- he was indicted by a grand jury.

MR HOFFMAN: Wl 1, he was indicted by a grand
jury and there was an arrest warrant that was limted to
the territorial boundaries of the United States.

QUESTION VeIl --

MR HOFFMAN:  There was no authority to arrest
hi min Mexico.

QUESTION  -- yes, but I -- | think there's a
good argunent that section 878 has extraterritorial

application, that DEA agents are not prevented from

carrying out their duties across our borders. 1 20’\'\
k008’
MR HOFFMAN VeI, | thi Q(I;Q\v\w@P“t e -- the
®
5029 \
di stinction -- and --L@ndO-tahat needs to be made on that
. —V'\(\\,Ow

is thaéa‘ié\\lig‘\ocl ear that the Congress was aware, as we all
are aware, that the Drug Enforcement Adm nistration has
involved in activities in other countries of a variety of
activities.

QUESTION Well, like in that case of --

MR HOFFMAN:  They' re supporti ve.

QUESTION  -- United States v. Bowran deal i ng
with a ship and -- and exercise of crimnal |aw
enf orcement outsi de our borders and we thought there was

in that case no presunption against extraterritoriality.
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MR HOFFMAN: Wl I, that's --
QUESTION And | think there nay well not be in

this DEA context as well.

MR HOFFMAN:  The -- the -- | hope to persuade
you otherwi se on that point. But the -- the distinction |
woul d draw, first of all, is that the fact that the DEAis

i nvol ved in sone activities abroad doesn't nean that
Congress intended that any DEA officer or enpl oyee had
wor| dwi de arrest authority at their discretion.

QUESTION  No, but we certainly -- in Bowran we
said that the Coast Quard could enforce revenue |aws --

MR HOFFMAN:  Sur e.

QUESTION:  -- outside our borders, and V{L{yz()’\'\
ciope!
likely a DEA agent can enforce our Iep(\\@e@@?ond our
6 '
02-56%°
bor ders. G, No:
s
o 1IN0

‘N/RR\OI-IO:FMAN: Bowran -- Bownan was about

Sare
jurisdiction to proscribe. And | think the -- the
CGovernment relies on Maul as the case for -- on the
jurisdiction to enforce. And -- and the Maul case is very
interesting actually because what it does is it says that
the Coast Quard can be engaged in activities on the high
seas which are extraterritorial, but they' re not within
the territory of another state.

And in fact, the -- the language in Maul is very

clear to tal k about the | aw of nations and the
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restrictions on the ability of the Coast Quard to do
things. They say they're not at issue in that case
because the high seas is a place where that kind of

authority can be mai ntai ned wi thout any conflict with any

other nation or without any conflict with -- with the law
of nations. Wat they -- they were also dealing with a
US shipand a -- and a U S citizen, and so there was no

even issue about whether they had the authority on the
hi gh seas to seize a foreign-flagged ship.
QUESTION  How can you read the statute to
i nclude the one and not include the other? | nean, it --
it doesn't -- it doesn't slice the bologna that thin. It

just says they have authority to enforce the | aws. 7I\@W,'\

Gopet 7
if -- if you say that they can't arre(gi;edﬁnl\/laxi co, |
56250 2
assune they can't inp\&qgt\ikgag%' in Mexico. | don't see how
. —V'\(\\,Ow
you ca,ga‘@adp‘f e --
MR HOFFMAN: | don't think that it -- | don't

think that --
QUESTION  How can you read the statute to

permt the one but not permt the other?

MR HOFFMAN Vel l, | don't think that it
follows that -- that you have to assune that Congress
intended that -- that entire statute had to have conpl ete

extraterritorial effect.

Now, but there's an additional principle other

48

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

than the presunption against extraterritoriality, which
woul d slice it one way or the other perhaps, although I
think what the Nnth Grcuit said is that we're tal king
about extraterritorial arrest here and that provision and
whether that's extraterritorial both in terns of the
| anguage of the statute and the background of the statute,
t he background of -- of cooperative activities, not
activities in violation of the |law of nations, but --
QUESTION  Tell ne what | anguage coul d possibly
allow you to draw that -- that distinction in the text of

the statute. There's no | anguage that allows you to do

that --
MR HOFFMAN Wl 1, the -- 20M)
of 21,

ocoP

QUESTION  -- between arr(‘aé((\\;ahani nvesti gati on.
6@

5629 \

MR I—K]:FMN}liC’\IAOtW”nk that the difference would
o IO

be thaéa‘téns-&ongress -- one of the argunments that the

Covernnent is naki ng, because they don't -- there's
nothing in the -- in the statute that tells you that
arrest authority is extraterritorial either. It doesn't
say anything. |It's boiler plate authorization |anguage.
Ri ght ?

QUESTION R ght.

MR HOFFMAN  And -- and under the CGovernment's
theory, in fact in their reply brief, they say that the

citizens arrest statute in California is the sane to
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section 878, which neans that 36 mllion people in -- in
the State of California can engage in extraterritorial
arrests too.

QUESTION: | didn't like that --

MR HOFFMAN:  And so there has -- there have to
be sone other Iimtations and sone other inquiries --

QUESTI ON:  Ckay. And you said -- you said you
had another limtation and a further principle.

MR HOFFMAN:  Yes.

QUESTI ON:  Wiat's the second principle?

MR HOFFMAN:  Let ne -- the -- the other

limtation -- the other -- well, there are two really.
One is the Mansfield Arendnent, mhicwﬁp%‘ﬂﬁve laid out in
our brief. And basicaIIyB%H%Nabg}t?%n is that what the
Mansfi el d Anen ,NOﬁ%ggg)is t hat the DEA was
speci fdi eal' | ;1\0\?

QUESTION:.  Well, |ook, there -- that anmendnent

refers to foreign police action. There wasn't any such
her e.

MR HOFFMAN:  But in the -- on the Governnment's
theory --

QUESTION:. None. | don't see howit falls
within that at all.

MR. HOFFMAN.  But in the Government's theory,

what that would nean is that if -- if the Gover nnent
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wanted to arrest a drug trafficker in Mexico and they --
they woul d be barred by the Mansfield Arendnent from
actual ly being involved in that arrest, even participating
init unless the anbassador to Mexico approved it under
the -- the rules, but under their theory, they coul d
actually hire the people that they hired in this case to
arrest the trafficker. Now, | don't -- that's -- but
that's what they're saying. And | -- | --

QUESTION What does the termdirect nmean?

MR HOFFMAN: Vel l, | -- direct -- what -- what
happened in this case was certainly directly effecting the

arrest. Wiat the -- what the DEA officials in this case

did is they directed that he be arrested. 1 20\
00\0‘06(
QUESTION: Wl I, in that se&s@ﬁé%ry arrest is a
6250 2
direct arrest. There\“é’\nc- %?tfch thing as an indirect
(o TINNO

arrests&e‘sup%bose on that theory.

MR HOFFMAN  Well, | -- | think what the --
what the difference --

QUESTION:  Doesn't direct refer to the -- to the
actions of the agents?

MR HOFFMAN.  But | think what the difference
was is the Mansfield Arendnent was broader than just
arresting. The Mansfield Arendnent cane out of a trip
that Senator Mansfield took to Thailand where he was

concerned about the -- the fact that DEA agents were --
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were even in any operations with foreign | aw enf or cement
and they -- he thought that that caused problens to our
foreign relations and -- and the exercise of |aw
enforcement authority in other countries.

Now, that was --

QUESTION |If that was so, why didn't he just
elimnate fromthis as part of any foreign police action?
Wiy is that phase in there?

QUESTI O\ Yes.

MR HOFFMAN Wl 1, but the thing is from our
standpoint, | mean, this is a foreign -- this -- this is a

police action in a foreign country.

QUESTION  Oh, no, no, no, no. . 27‘20’\'\
ocoP
QUESTION But that's not (aﬁ\\,ed on
X
5629 i
QUESTI ON: \X(:’)}J\\\@-O%/OU don't think foreign police

\OT\(\\Os
nmeans ég‘@Ngﬁ‘ police?

(Laughter.)

MR HOFFMAN: | --

QUESTION  You -- you think it's foreign police
action.

MR HOFFMAN: | really think that -- that the --
the intent of the Mansfield Arendment was not to all ow DEA
agents to get involved in arrests that caused problens for
our foreign relations. And that's exactly what this

arrest did.
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QUESTION  Ckay. You had --

QUESTION Oh, | think you have to | ook very
closely at that |anguage and -- and | think it nmay well
not fit this case.

MR HOFFMAN Wl |, the other -- the other
principle, though, which I think is the one that -- that |
think clearly applies to this case is -- is the principle
that statutes need to be interpreted to be consistent with
our international |aw obligations, the Charm ng Betsy
principle. And -- and there, even in the Maul case, the
-- the Maul Court was certainly aware of the fact that

there were limts in the international | aw about the

ability to enforce our law extraterritorially. 1 20’\'\
0\0‘06(
QUESTION  You -- you had‘éﬁwgcba“t old me you
6@
5029
were going to give miéwmn%r%e principl es.
: T\ﬂ\O*P ’

MR HOFEMAN. That was the - -

Sare

QUESTION (ne was Mansfield. Wiat -- what's
next ?

MR HOFFMAN:  This was it. The Charm ng Betsy
i s nunber two.

QUESTION Ckay.

MR HOFFMAN  Sorry.

But -- but that's the other principle, and | --

| think the one that -- that probably is nost applicable

to the situation is the principle that you shoul d presumne
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that Congress did not intend to authorize violations of
international [aw, which is what occurred in this case.
And whether that's --

QUESTION They did it. | mean, that's --
that's the -- the two things that maybe you're going to
address now that are bothering me the nmost and they're
related is what the DEA says is that this was a person who
people in Mexico tortured to death. This was not that
they went in there for narcotics reasons. They wanted to
get the people who had tortured an American to death.

And how do we deci de such a thing? Should each

of the courts of the United States decide that

i ndependent | y? 1. o0\A
ocoP®”
It's related to the probI erg\\qﬁdﬁ?)?\ Mbeki .
25
Apartheid is a terri l{@ \t\hl%g but according to the
T\(\\O‘

govern,gg‘rg\ ﬁ Moeki, | take it -- that's the highest
authority, the President of South Africa, has told the
United States that the judicial efforts to give
conmpensation to victins are interfering with his efforts
to build a denocratic South Africa. Now, | have to
choose between those two? |'d say denocratic South
Africa, protective of human rights has it all over
conpensating the victins even though that's terrible.
And what |'masking you is what ki nds of

principles do you suggest that will allow M. Meki to
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decide what's right there and not 40 independent Federal
judges somewhere. And how will we decide such things as
to whether this is the kind of effort to get a torturer or
whether it is a violation of -- of law? What are the
principles of limtation in these areas?

MR HOFFMAN. Vel I, | think that the -- the
first -- internms of the Alien Tort Cains Act, which |
think is where the South Africa exanple is comng from
nostly, | think that the -- there -- there are several
limtations that are inherent in the jurisprudence. e
is that it's very difficult to find a customary
international lawnorm and it's not -- it wasn't even
easy in this case. 20\

C\Obe(’[(,

In fact, if there was -- ai‘ém\yétboﬁ"r esi dent
6250

aut hori zed this -ki‘éjr%%@jmg;()?ﬂ?ere‘ s noclaim 1 should
get thg&énutgb(}ﬂtﬂhé way. There's no clai munder -- under
the Alien Tort Gainms Act. There's no claimunder the
Federal Tort Cains Act. |If the President and probably if
the Attorney CGeneral said it is in the -- Anerica's
interest to kidnap this person and bring himto justice, |
don't have a claim But the reason | have a claim--

QUESTI O\ How can --

MR HOFFMAN  -- is that the President didn't do

t hat .

QUESTION How is that consistent with an
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acknowl edgenent that there is an autonatically self-
execut i ng broodi ng omi presence of customary international
| aw?

MR HOFFMAN: Vel | --

QUESTION That's just inconsistent with such a
not i on.

MR HOFFMAN  Well,no. It -- it's actually not.
| nean, what the -- what The Nereide said or what this
Court said in The Nereide is until there's an act, the
courts will enforce the | aw of nations.

In The Paquete Habana, what the Court said was

we will enforce the |Iaw of nations, even against the

mlitary, for violations for the law -- |aws of 7u,1ﬂ’\éss
k008’
the President -- unless there's a c%}(\qjeﬁbpf\ng executive,
6@
5622 \
| egislative, or judi Q@INQ&? And so if the President
T\ﬂ\O*P ’

t akes ga@NtWﬁIing executive act, that's it. It mght
still be a violation of international |aw, but -- but
under this Court's --

QUESTION:  What about the commander-in-chief of

the armed forces? Wuld that -- would that suffice?

MR HOFFMAN. | don't know the answer to that,
al t hough - -

QUESTION O the Secretary of State. | want to

know how far down you go.

MR HOFFMAN: | -- | think that that it probably
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is the case that it goes down to the President and his
cabinet. |In The Paquete Habana, this Court decided that
the decision of an admral who was charged with the
enf orcement of the bl ockade of Cuba during the Spanish-
Anerican War acted in violation of customary internationa
| aw by seizing two fishing boats. Those fishing boats
were returned. Well, they were actually sold. There were
damages i ssued based on custonmary law by -- by this Court
for the violation of the | aw of nations.

And -- and in -- in that case, you had a
situation where the dissenters and the Covernnent said
this is a political question. You -- you shouldn't be

abl e to decide this. The Court said, no, we can decigg’
Gopet 7

@)
the law of nations. W can find th$dhaw¢8? nations. W
© a
5629 \
can even find that %Rgﬂvﬂw?% nati ons has evol ved so that

- —V'\(\\,O )
t he maga@hatgflshing vessel s were treated during the

Napol eoni ¢ Wars might have been a natter of comty, but by
t he Spani sh- Areri can War, they had ripened i nto custonmary
I aw, which we can find through the nmethods that have been
enpl oyed by the courts of this country since the very
begi nning of the republic and before the republic was
creat ed.

QUESTION M. Hof frman, a noment ago you cited
the Charmng Betsy for a principle that we defer to

international law. Were is that? | don't see any
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reference to it in your brief.

MR HOFFMAN.  Ch, no. W have an entire
section, Your Honor, in the --

QUESTION Well -- yours is the red brief?

MR HOFFMAN:  Yes, and it's actually in the
brief in--in 485, and it is the entire section --

QUESTION. Ch, the other red brief.

MR HOFFMAN: It's -- it's section I (CQ from
pages 17 through | believe 28.

QUESTI O\ Thank you.

MR HOFFMAN:  And -- and the inportance of that
principle in this case is that -- the -- the Covernment

wants you to read authorizing statutes as saying t,?ptz(ﬁﬁy

cxo0e’
| aw enf or cenent agent, enpl oyee, or ‘(g(v\qjdadngl by j ust
6@
5622 \
havi ng a general ar rpﬂ‘%ﬂxaut%%ri ty, automatically has

1o 1IN
arrestsg‘lg\ho?\lty over the world. There's nothing in the

legislative history. There's nothing in any history that
says that Congress even had the slightest thought that
they were authorizing worldwi de jurisdictionin the
territory of other sovereign states by passing this
general enactnent.

QUESTION Wiat if the other -- what if the
foreign state has no objection to it? Wat if the foreign
state agrees, we would like hel p fromAmeri can DEA agents?

MR HOFFMAN W& -- we accept --
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QUESTION Under your theory, you'd say --

MR HOFFMAN:  No.

QUESTION -- this -- this statute sinply does
not authorize foreign arrests.

MR HOFFMAN.  That -- that nay be the -- on the
presunption of extraterritoriality and the way that --

QUESTION  Right.

MR HOFFMAN.  -- that the NNnth Grcuit read it.
Under the Charming Betsy principle, what our principle is
is the one -- we adopt what the -- what the United States
adopts as the principle of international |aw which was
laid out in Judge Sofaer's opinion in March 1980 t hrough

the Ofice of Legal Counsel which basically said 0& a;()’\'\

00\0‘06(
review of all the international aut pw,m €5, they found
G 2
5029 \
that it was a violati Qg\ﬂ\@@-?’%\ternati onal lawto forcibly

TIO: e

abductsggﬂub%ﬁ§ fromanother country if that country
pr ot est ed.

The protest actually elimnates the problens
that the Covernment is tal king about in terns of finding
consent and whet her there's another government that's
recogni zed, all those things, because what Judge Sof aer
said in the opinion was that acqui escence equal s consent.

The -- if a foreign governnent wants to assert
that Iimt on -- on U S |aw enforcenent authority under

international law, it had better make a protest, as Mexico
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did inthis case. And one of the reasons this is such an
unusual case is that you just don't find many situations
where there has been any kind of extraterritorial |aw
enf orcement where there has been a sovereign protest.
QUESTION  Ckay, but there -- there -- | think
that the conduct that was the basis for the indictment
here, the kidnap and torture and nurder of a U S. DEA
agent in Mexico, can be punished in the United States in
accordance with international |aw under the effects
doctrine because we can crimnalize conduct occurring in
anot her country that has an effect on our country's
security or core national interests, which clearly this
di d. Qo\obe( 21,
MR HOFFMAN | conpl etel ¥d@g¢@@“wth t hat .
5629072
There's no question. Ld’heoeo%as never been in the case

| —V'\(\\,Ow
t hat --a‘ténatp‘tqne statute under which Dr. Alvarez was tried

S

was extraterritorial. There's no questionin -- in ny
mnd, | don't think anybody's mnd, that the United States
in making that statute extraterritorial was acting
consistent with its international obligations.

QUESTION  Right.

MR HOFFMAN  But there is a difference between
the jurisdiction to proscribe within international |aw and

-- and the jurisdiction to enforce those | aws.

Wiat the -- what the CGovernment says is that if
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you don't give us this authority, unlimted, anybody -- it
m ght even be the Forest Service that could do it because
they m ght have the sanme statute -- that -- that it's
either that or war.

QUESTI O\ Suppose he' d been guilty, convicted,
30 years. Ckay? Now, does he get damages fromthe United
States on your theory for every day he spent in prison?

MR HOFFMAN: Wl I, for one thing, the -- the

court -- the court bel ow cut off damages.
QUESTION  |I'mnot tal king about this case. [|'m
tal king about an identical case -- an identical case.

He's convicted, sent to prison for 20 years. Does he get

damages for each of those days? 1 20’\'\
Oo’&o‘Oe({2 ‘
MR HOFFMAN:  Certainly not ustlél the rule
56 a1
02-56%

bel ow, and | think "LG,\\\O'
o TIO
Sa(e\Q.%ng ON Wiat's the right rule in your --

MR HOFFMAN:  Wat's the right rule? You know,
theoretically | suppose that if you are inprisoning
sonebody in violation of international |aw, you should
have a remedy that responds to that and that's --

QUESTION kay. That's one of the problens. |
want -- but I -- I've tried to focus the main probl em by
calling to mind M. Meki, and the reason is because it's

such a good exanple. | would have thought aparthei d does

violate norns of international |aw certainly where
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viol ence attaches. | would have thought there are lots of
private people who aid and abet. | would have thought it
woul d be easy to find a victimand bring a | awsuit, and
woul d have al so thought it's not totally beyond question
that the president of a country could think they're
counterproductive -- those lawsuits -- in terns of the
denocracy we're trying to build. So I've tried to create

sone tension there, and I want to know you, who want a

rule --

MR HOFFMAN  Right.

QUESTION. -- that allows these suits in the
court -- how does it becone limted in this circunstance,
an anal ogous ci rcunst ance? 20’\'\

27,
00\0‘06(
MR HOFFMAN | apol ogi ze(é\(qneCth\ conpl eting ny
® a
5029 \
answer. But | st arte{‘cbmoho?fhe idea that there were a
(o 1IN0

.y 0
I|mte§a‘@1ﬁb€\} of norns, but there's nore to that.

There's, of course, the act of state doctrine. And so --
QUESTION  That's why | chose in ny exanpl e
ai ding and abetting by a private citizen of the very bad
thing of apartheid |eaving -- |leading to deaths and -- and
viol ence, et cetera, as happened. And -- and if | can't
-- now, the European Conmi ssion has a nethod here in their
brief. Sol'minterested is that a proper method.
MR HOFFMAN: Wl I, | think it --

QUESTION:  You want to propose some ot her
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net hod, but to propose no nethod --

MR HOFFMAN: Vel | --

QUESTION -- it seens to me, is to concede --

MR HOFFVAN  What - -

QESTION -- the validity of the Governnent's
poi nt about |awsuits here.

MR HOFFVAN.  Well, | think that the -- first of
all, particularly in the corporate realm there has not
been a judgnent yet against a corporation in an alien tort
statute case. There just hasn't. And nmany of them have
been di sm ssed. Sone have been dism ssed on the political
guestion doctrine. W' ve mentioned sone in our brief.

Wiere there is a conflict between this country's f%rei@%

(20
cov®
policy and the progress of the |aV\5l(,|(i‘l\(§Ne®.Pn| east in sone
G 2
5029 .
ci rcunstances, the ¢ %’wano?be di sm ssed on political
TRl
questigg(@ldoﬁnds. On sone other cases, it -- it will be
di sm ssed on act of state grounds.
The -- the one pertinent limtation -- and --

and it's actually been raised by the other side -- is
exhaustion of local remedies. And -- and what -- what --

t he answer you got on exhaustion of |ocal remedies was
sone theorists think that that's part of international
law. It is part of international law In fact, in a lot
of the early alien tort statute cases, defendants did

rai se exhausti on of |local renedies.
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Cne of the reasons that it hasn't been a big
issue is that a lot of the people that are comng to this
country to vindicate their human rights are refugees that
have fled fromplaces |ike Burma or revol utionary Ethiopia
or other places that have no | egal system and coul d not
possi bly give a | ocal renedy.

Now, that won't be the case for -- for cases
that arise in other contexts where there is. And | think
the courts can dismss based on exhaustion of |ocal
remedi es where there are renedies to be done, and that is
not sonething that -- the -- the court would apply that as
part of -- of international law, as part of the |aw of
nations because it is part of the |aw of nations. 7‘2()’\'\

0\0‘06(

And so the TVPA act ual éé/&&@l{edﬂ%(?ead fromthe
alien tort statut (:o ipr{’@’a\xon%};)ﬁzexhausti on of | ocal
rerredigg(ei\SSﬁ\e?Tg\nd1 I think that a ot of the -- the
i ssues about separation of powers and -- and the -- the
parade horri bl es about what m ght happen because of these
cases, thisis --

QUESTION  But wouldn't that doctrine require
you to lose this lawsuit?

MR HOFFMAN Excuse ne?

QUESTION.  Whul dn't the doctrine of exhaustion

of renedies require you to lose this lawsuit?

MR HOFFMAN: Wl l, no, actually because | don't
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-- Wwe -- we can't get a renmedy in Mexico against --

QUESTION: Wy not ?

MR HOFFMAN: W certainly can't get a remedy in
Mexi co against M. Sosa. M. Sosa is here, and the United
States is here. And what renedy woul d he get in a Mexican
court if he can't -- this is atransitory tort. | mean,
this is the kind of transitory tort that woul d have been
wel | understood by Lord Mansfield, false inprisonnent.
That was --

QUESTION:  What tort issue -- what --

QUESTION That's fine. Wy -- why couldn't you
sue himin Mexico, service by mail?

MR HOFFMAN W coul d sue him here i‘r)\e(t{xﬁﬁt’\éte
court. He has a State cause of acti cm\;edﬂﬂd Ci»\r.i fact, one

56256 arC
of the -- LC,NO'
et
Sa(e\Q%\ng N Wiy -- why can't you sue in Mexico?

W' re tal ki ng about exhaustion of |ocal renedies? Wy
couldn't you have sued himin Mexico?

MR HOFFMAN:.  Were do we get -- where do we get
jurisdiction over hin®

QUESTION He committed the tort in Mexico.

MR HOFFMAN: W don't have personal
jurisdiction over --

QUESTION  You -- you don't need it. You -- you

serve by nail.
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QUESTION That's notice. You certainly do have
personal jurisdiction over himwhere he acted.

MR HOFFVAN  Well, the only thing | can say is
that for -- we have now been litigating the case, as you
know, since -- for 12 years, and the exhaustion of -- of
| ocal renedi es has not come up as a defense. And | think
it would be a defense that the defendant would have to --

QUESTION  That's because a |l ot of people don't
think it's part of international |aw probably.

MR  HOFFMAN:  But --

(Laughter.)

MR HOFFMAN | -- | think -- | think it is and

it has been raised. 20M)
¢ 27
cov®
QUESTION  Wiat about rest‘&{\@m RY these | awsuits
® a
5029 \
to i nstances of viol %Eéqmo?z basi ¢ norns of international
4 T\G\O*P ’

Q . . .
| aw '\Nhg\\l nternational law itself foresees universal
Le

jurisdiction in, of course, the absence of sone indication
from Congress that they don't want such | awsuits?

MR HOFFMAN: | think --

QUESTION What about that -- that will not help
your case | don't think in this instance, but |I'm]l ooking
in your opinion as an --

MR HOFFMAN: | guess the question -- the
guestion is fromour standpoint the -- the Founders wanted

to enforce the law of nations. Wiat's changed is that the
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| aw of nations has changed. Since Nurenberg, there's an
international |aw of human rights. Sone -- sone rights
wi thin that have ripened into custonary law. And so the
reason you have nore cases is that you have a different
worl d than you had in 1789. That's really what has
changed.

QUESTION  It's the human rights enforcenent
push, is it not?

MR HOFFMAN: Vel I, | think it -- | think it is.
And in fact, a Justice of this Court started it. | nean,
it's the Nurenberg principle that individuals can be
responsi ble for the violation of international human

rights. And what the -- what the alien tort statu,ij\s'\

00\0‘06( ‘
done is provide a forumfor people V\J’KN(E@Q& suf f er ed
terrible human ri ghtps\‘d,i\abaw;ons in general in these cases

o IO
to conga‘@NeR%?nd have their rights adjudicated when they

find the defendant here.

So when one of ny clients met her torturer at a
hotel in Atlanta, Ceorgia, she was able to go to a court
and -- and get a remedy for her torture because her
torturer was here and she was here. And that's the --
that's a paradi gmof what -- what this | aw has been --

QUESTION: What about -- what about the
principle that you have some such viol ations which wll

work well if judges in every nation try to enforce them
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and others where the judges will fall over thenselves with
contradi ctory decisions creating a ness? And one good way
to separate the forner fromthe latter is to |ook to see
if universal jurisdiction is part of or at |east foreseen
by or at least consistent with the international [aw norm
I'mlooking for ways that are going to avoid the probl ens.

MR HOFFMAN: | woul d have two -- two responses
really. One is that the universal jurisdiction principle
is primarily a principle of the assertion of crimnal
jurisdiction for certain international crimes. And so |
don't think that it fits very well --

QUESTION  But in many countries, crimnal

jurisdictionis -- o1 o0\
00\0‘06( ‘
MR HOFFMAN  That's true.(c\(\wed on
562902
QUESTI ON: P\:C,\aOC%?prani ed by civil
P\A\OT\“‘OW

juri sd,'ég‘tei\dn --

MR HOFFMAN  No, that's true.

QUESTION:  -- because they're right in the

crimnal courtroom

MR HOFFMAN.  That's true, and there are
differences in domestic statutes around the world in terns
of -- of enforcement of these kinds of human rights. |
nmean, they're incorporated in various ways. There are
universal jurisdictions that -- statutes that apply to

some but not all of these clains.
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| think that the -- the -- our -- our objection
to that would be that it would be trying to -- to find a
limt that's really not in the statute and really is a --

a function, we think, for Congress to decide. Congress --

there was a question before, has anybody -- has there ever
been an -- an attenpt to change the alien tort statute?
As far as we know, there has never been a bill in Congress

to ask for any change.

In fact, the adnministration in the Filartiga
case and in Kadic later basically said -- in Filartiga,
they said it would be a problemfor our foreign relations
if we refused to recognize a renedy in this kind of case.

And in the Torture VictimProtection Act 1 i\

crooet 7
very clear in the Senate and House rem@zs(t@f‘ as clear as |
£6250 &
t hi nk Congress coul (jP\Rg’sxsbb(P%f be, that Congress |iked the

\OT\(\\Os
devel ocggww-?n Filartiga case. Congress rejected the

argunents that are being nmade to you by the petitioners in
this case, explicitly with reference to Judge Bork's
opinion in Tel-Oen, and saw none of these problens with
the enforcenment of the alien tort statute.

QUESTION  Well, they did -- they did in the
Tort VictimProtection Act provide a definite claim
sonething with a -- with a statute of limtations, which
is not here, sonething with a definition of what torture

is, not tort, the world of tort, so that -- that that
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| ooks |ike a nodel of specificity where 1350 is just the
opposi te.

MR HOFFVMAN  Well, | think -- well, that's
because of when 1350 was drafted. But | think that the --
| think that those problens are not as insurnountable as
they're made out to be. | think the courts have been able
to deal with those problens in the way that courts have
dealt with themin other areas of the law. | mean,
section 1983, for exanple, doesn't provide a |lot of those
things either, and courts have been able to fashion the

rules that woul d govern those kinds of cases --

QUESTION  But you -- you do -- in 1983, you do
have reference to very specific things, to provisii)psz(ﬂf\
el &
Oct©
Federal statutory law or to provisi o&g\@i °t'he
1.6625° %
Constitution. LG,\\\O'

g 1IN0
‘N/RR\OI-IOZFMAN: VWl |, and you have -- you have in

Sare
section 1988 a -- a reference to State law, and this Court
has often had reference to State | aw and sonetines it's
had reference to rules that are based on -- on different
r easons.

But the -- the courts -- | nean, for exanple, in
the statute of limtations, the statute of limtations in
the Alien Tort Cains Act was -- was shorter before the

Torture VictimProtection Act, and since the Torture

VictimProtection Act, the courts have applied the statute
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of limtations that Congress believes is appropriate to

those -- to those cases.

Sol -- 1 want to -- | know | still don't answer
your -- I'mtrying to answer your question. And then ny
-- ny -- our feeling about that is that those kinds of

policy choices, where there are differences of opinion
even between adm ni strations about how this should be --
nmean, that's clear. Sone adm nistrations think this is a
great way to proclaimto the world our commtment to the

| aw of nations. Qur feeling is that is conpletely

consi stent with what the Founders thought about the |aw of
nati ons too. They were proclainmng their comtnent to

the law of nations and the alien tort statute doesthgﬂ\in

dmme(
the international human rights fiel%ﬁkodh9p W have said
® a
5029
that around the morlqjgnQO-gzand it is true.

. —V'\(\\,O )
@Nfe¥%ere need to be nodifications to it

S
Congress can nmodify it. There's no question about that.
And even in -- with respect to particular norms, because
this is enforcing the | aw of nations and because it can be
di spl aced by -- by controlling executive decisions, we're
protected. There's no normthat's been enforced that the
United States disagrees with. There's a disagreenent in
this --

QUESTION: What about a suit based on sone norm

covered by a treaty where Congress -- where the Senate has
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said it's non-self-executing?

MR HOFFMAN. Right. Well, | think there are
two different -- there -- there are two different issues
there | think.

he is if the treaty -- if the United States in
the treaty has issued a reservation to the norm then |
don't -- | don't think it's enforceable. | think there's
a reservation, we don't accept that norm

I think the -- the difference with the non-
sel f-executing declaration is that that doesn't mean that
we don't accept the norns. The non-sel f-executing
declaration is -- is we mght or we mght not. | rmean, it

could be evidence and it mght be something that v;gylg)’\ﬁe

Gopet 7
| ooked at by a court, but the -- \Ah?(t;“\qedﬁﬂat -- because
G 2
5029 \
Article VI of the @m%jﬁut?%n says that treaties are the

\OT\(\\Os
| aw ofsg‘@\llgnd and shall be enforced, including by the

courts of the -- of the States, if the United States
entered into human rights treaties w thout that
reservation, then many norns which are not custonmary norns
--inthe -- in the International Covenant on Gvil and
Political R ghts, there are probably a handful of norns
that woul d be accepted as being customary norns and nany
that woul d go beyond anything that people would argue as
customary. So the --

QUESTION  Who -- who decides this? I'mreally
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amsort of in the wods as to --

MR HOFFMAN.  The courts. The courts can decide
this.

QUESTION. | see. Wat -- what --

MR HOFFMAN:  The courts have al ways deci ded
this kind of thing.

QUESTION: 51 percent of the countries of the
worl d accept then? They're -- they're customary norns?

MR HOFFMAN  No. If there's a division of
opinion, as this Court said in Sabbattino -- and in fact,
in Sabbattino, the United States Governnent cane into the
Court and said, you should decide this case because we

think the lawis -- there's a violation of internaﬂoﬂé\l'\

k008’
| aw here. And the Court decided, n%wamei“e' s a diversity
G 2
5029 \
of opinion and -- an éh@Oa%?f of state doctrine precludes

o TIO:
us frogé@esw?ng an opinion in that.

And so where there is a genuine diversity of
opinion -- and I would say we have cited several cases
i ke the Flores case which rejects argunents based on

environnental torts. There are a nunber of cases that

have brought business kinds of torts that -- that have
just been thrown out of court. And -- and | think that
the -- the courts have done --

QUESTION May | just recall Sabbattino? |

t hought the assunption the Court made in Sabbattino was
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that there was a clear violation of international |aw but
neverthel ess, the act of state doctrine applied. That's
ny recoll ection of Justice Harlan's opinion.

MR HOFFMAN | don't -- that would not be what
| would viewit as. | think what -- what Justice Harlan
said was there -- there was diverse opinion within the
wor| d about the violation of |aw

QUESTION  That's not what pronpted Justice
Wiite's dissent. He was so upset by the fact that it was
a clear violation of law, but we neverthel ess woul d give

the defense act of state doctrine to Quba. But you nay be

right, but that's nmy -- it was ny recollection of the
opi ni on. (27‘20'\
B35 be
MR HOFFMVAN oint | ul d be, though,
PO 9
that where there ispc{[dgﬁeiqz‘/' anmong nations or about the
TIO:

norm éQ@VIRbOon‘t think they can be forced -- enforced
within the alien tort statute.

And | think that in the South Africa case, for
exanple, | mean, | wouldn't be surprised if that woul d be
disnmissed. It's -- | think there's a nmotion to dismss
pending, and it nay be that -- that that's the kind of
case that ought not to be in the courts. | don't know
much about the details of it, soit's very hard to nmake
that kind of conment.

But you know, | think that there are -- there
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are doctrines that the Court has, both donestically and
internationally, to make sure that these probl ens don't
becone the kind of problens that are there. And if they
are problens, they can be renedied. They can be renedi ed
by Congress. And it seens to us that that's where --
that's where the decision shoul d be nade.

| see that ny tine is up.

And the -- the closing remark | -- | woul d nake
really is that in-- in Ker v. Illinois in 1886, this
Court denied a renedy to someone who had been ki dnapped
from anot her country and said that he could be tried
notw t hstandi ng that violation. The Court also said that
that person woul d not be wi thout a renedy, thatbg(l&,(‘tm'\
person had to do was bring a SUi‘Eo6fa%\\\l}d§@§Basos\0and fal se

/0 .
arrest, and the CburtLd\gQOSQj?Fe that that statenent would

o IO
provi dga@weﬁl\eody in the courts.

After Dr. Alvarez's acquittal, he took up the
Court on that suggestion that he mght get a renedy under
the statutes that Congress has -- where Congress has
aut hori zed the courts to provide redress for -- for those
kinds of torts and for those kinds of violations of the
law of nations. And to -- all that we are asking from
this Court and all we asked in the courts below is that
the courts performthe kinds of functions that courts have

perforned for hundreds of years before the republic, all
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during the republic in providing a danage renedy for the
violation of personal rights.

And uphol di ng the nodest judgnment in this case
is not going to underm ne our national security. It wll
only affirmthe values that have nmade the -- the country
as great as it is.

Thank you very nuch.

QUESTION:  Thank you, M. Hoffman.

M. denent, you have 4 ninutes renaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF O PETI TI ONER THE UNI TED STATES
MR CLEMENT: Thank you, M. Chief Justice.

If I could first address the argunent thﬁ j(ﬂ'\

00\0‘06( ‘
advanced by respondent that we can %%\\/@df)ﬂe
G 2
5622 \
extraterritorial ar rpg‘%’\poo%}em by sinply insisting on
o TIntO:
there gg@emg-g‘bonsent. I think this Court inits first

Al varez- Machai n opinion at footnote 16 made the point that
there are sone issues that are best dealt with in
diplomatic relations between countries and not in the
courts of a single party.

And | think consent for an extraterritorial
arrest is a prototypical exanple of that. |In diplomatic
relati ons between countries, a certain anount of ambiguity
can nake the diplomatic relation function and so there may

be varying degrees of consent.
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In the context of a United States judici al
proceedi ng, though, the tendency is to bore down and find
out whet her there was some nodi cum of consent, sone |ega
standard of consent. And | would point again to the
exanple of Mr Ainmal Kasi as how having courts bear down
and figure out the exact extent of consent between
Paki stan and FBI agents in 1997 woul d not have been a
productive exercise for the courts.

A very brief note on the Ker opinion, Ker
against Illinois that was just nentioned at the closing of
respondents' argunment. It's true the Court said that
there mght be an action for kidnapping in that case, but

this Court did not opine in any way what woul d be'&pqp\\

Odwme(
rel evant law in that ki dnapping that\q@ampped in Peru. |
woul d suggest if it Qggjkcéﬁgd at that issue, it would

| —V'\(\\,O )
have sgggﬁﬁt%ﬁ)that the law that applied would be the | aw

of Peru in the same way that if there is any |aw that
applies to the false arrest here, it is the | aw of Mexico
and that only underscores that this arrest, even if it
were actionabl e sonehow, would fall within the foreign
country exenption to the Federal Tort dains Act.

If I could say two things about section 1350.
The -- first of all, in terns of trying to divine exactly
what was in Congress' mnd when it enacted this provision

in 1789, | would say that that is exceedingly difficult
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and that strongly suggests that what the Court should do
Is sinply apply its rules for when there is a cause of
action. But if there is any agreenent at all as to what
at | east one of the events that led to the passage of the
statute was, it was the events invol ving anbassadors in
the United States and violations and assaults on those
anbassadors. And | think the reaction to those assaults
is telling.

First, there were no civil actions ever brought
in the courts that anybody is aware of to renedy those
actions. Wuat were brought are common |aw cri m nal
actions. That's what the Longchanps case in Pennsyl vani a
was. It was a conmon |aw crininal aiLLgnﬁﬂ‘

Now, | don't thlnkwaﬂyﬁbdgamould suggest that a
conmon IaM/crqupaN0§%t?on in law of nations sonehow
sur%kyﬂs¥%%fg Court -- this Court's decision in Hudson,
saying there's no | onger any common | aw cri m nal
jurisdiction. |In the sane way, to the extent that the
Court -- the Congress may have had in m nd sonme genera
common | aw action that was avail able, there's no
particul ar reason why that decision should withstand the
Eri e deci sion.

But again, | think it is noteworthy that there

was no civil action in response to those incidents. Wat

there was is the 1781 Continental Congress action, and it
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just didn't ask the court -- the State courts to do
sonet hi ng about this. It told the courts to authorize
actions. The one court -- the one State that took up the
chal | enge was Connecticut, and if you | ook at what
Connecticut did, it is very telling because first they put
inajurisdictional provision. Then as a separate
provi sion, they used | anguage that is rights-conferring
| anguage. |t seens obvious that Congress with section
1350 did the former but not the latter. There is
jurisdiction, but there is not any rights-creating
| anguage.

Now, it nmay be a bit anonalous to apply this
Court's current conception to an old statute Iigg(&pggﬂ\

clo

©)
Judiciary Act of 1789, but this Cburgﬂhatoaone it before.
o avC
02562
Thank you._ - WNO-
o, PV
o TINO:

\CH'EF JUSTI CE REHNQUIST:  Thank you, M.

Sare
d enent .
The case is submtted

(Whereupon, at 12:31 p.m, the case in the

above-entitled matter was subnitted.)
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