MAYER*BROWN

Do Class Actions Benefit Class Members?
An Empirical Analysis of Class Actions

By Mayer Brown LLP

Executive Summary

This empirical study of class action litigation—one of the few to examine class action resolutions in any
rigorous way—provides strong evidence that class actions provide far less benefit to individual class
members than proponents of class actions assert.

The debate thus far has consisted of competing anecdotes. Proponents of class action litigation contend
that the class device effectively compensates large numbers of injured individuals. They point to cases in
which class members supposedly have obtained benefits. Skeptics respond that mdéwduals obtain little
or no compensation and that class actions are most effective at generatétgdﬂge gansactlon costs—in
the form of legal fees—that benefit both plaintiff and def %herz@ﬂn'\c to cases in which
class members received little or nothing. CO\Je(a\\ )\)“e A

Rather than simply relylng on E@@é&? @ %@W\’Jﬁ&rtakes an empirical analysis of a neutrally-
selected sample seh IVR‘T@E’AZ nd employee class action lawsuits filed in or removed to
federal court in 2009." NO-

Here’s what we learned:

e Inour entire data set, not one of the class actions ended in a final judgment on the merits for
the plaintiffs. And none of the class actions went to trial, either before a judge or a jury.

e The vast majority of cases produced no benefits to most members of the putative class—even
though in a number of those cases the lawyers who sought to represent the class often enriched
themselves in the process (and the lawyers representing the defendants always did).

— Approximately 14 percent of all class action cases remained pending four years after they
were filed, without resolution or even a determination of whether the case could go
forward on a class-wide basis. In these cases, class members have not yet received any
benefits—and likely will never receive any, based on the disposition of the other cases we
studied.

— Over one-third (35%) of the class actions that have been resolved were dismissed
voluntarily by the plaintiff. Many of these cases settled on an individual basis, meaning a
payout to the individual named plaintiff and the lawyers who brought the suit—even
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though the class members receive nothing. Information about who receives what in such
settlements typically isn’t publicly available.

— Just under one-third (31%) of the class actions that have been resolved were dismissed by
a court on the merits—again, meaning that class members received nothing.

e One-third (33%) of resolved cases were settled on a class basis.

— This settlement rate is half the average for federal court litigation, meaning that a class
member is far less likely to have even a chance of obtaining relief than the average party
suing individually.

— For those cases that do settle, there is often little or no benefit for class members.

— What is more, few class members ever even see those paltry benefits—particularly in
consumer class actions. Unfortunately, because information regarding the distribution of
class action settlements is rarely available, the public almost never learns what percentage
of a settlement is actually paid to class members. But of the sixccgs‘e\?mCour data set for
which settlement distribution data was public, five, %slp@{f&@ﬁm s&q only miniscule
percentages of the class: 0.000006%, 0%% \ /f,\ .6%%;\%1;1% %. Those results are
consistent with other availab ir@@h’a%on I@@\té&ﬁ\ement distribution in consumer class
actions. . Lagﬂ“a 9 a(c\'\‘\\le

el 0 O apAT o |

- Although so&@c_a@eg—p ovide for automatic distribution of benefits to class members,
automatic distribution almost never is used in consumer class actions—only one of the 40
settled cases fell into this category.

— Some class actions are settled without even the potential for a monetary payment to class
members, with the settlement agreement providing for payment to a charity or injunctive
relief that, in virtually every case, provides no real benefit to class members.

The bottom line: The hard evidence shows that class actions do not provide class members with
anything close to the benefits claimed by their proponents, although they can (and do) enrich
attorneys. Policymakers who are considering the efficacy of class actions cannot simply rest on a
theoretical assessment of class actions’ benefits or on favorable anecdotes to justify the value of class
actions. Any decision-maker wishing to rest a policy determination on the claimed benefits of class
actions would have to engage in significant additional empirical research to conclude—contrary to what
our study indicates—that class actions actually do provide significant benefits to consumers, employees,
and other class members.
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Results

Overall Outcomes

Of the 148 federal court class actions we studied that were initiated in 2009, 127 cases (or nearly 86
percent) had reached a final resolution by September 1, 2013, the date when the study closed.

Dismissed -
Arbitration
1%

Figure 1: Outcomes
in 148 cases

Zero cases resulted in a judgment on the merits. Of the 148 cases in our sample set, not one had gone
to trial—either before a judge or jury. And, as of the closing date of our study, not one resulted in a
judgment for the plaintiffs on the merits.

Unlike ordinary (non-class) disputed cases, some of which end with a judgment on the merits in favor of
the plaintiffs or defendants, class actions end without any determination of the case’s merits. The class
action claims that make it past the pleadings stage and class-certification gateway virtually always
settle—regardless of the merits of the claims.
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Figure 2: Outcomes

in 127 resolved cases Arbitration
1%
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Indeed, Justice Ruth Bader Ginsburg has recognized that “[a] court’s decision to certify a class * * *
places pressure on the defendant to settle even unmeritorious claims.”? Then-Chief Judge Richard
Posner of the U.S. Court of Appeals for the Seventh Circuit explained that certification of a class action,
even one lacking in merit, forces defendants “to stake their companies on the outcome of a single jury
trial, or be forced by fear of the risk of bankruptcy to settle even if they have no legal liability.”* And
Judge Diane Wood of the Seventh Circuit has explained that certification “is, in effect, the whole case.”
That may be why another study of class actions reported that “[e]very case in which a motion to certify
was granted, unconditionally or for settlement purposes, resulted in a class settlement.””

4

Fourteen percent of the class actions filed remain unresolved. Even though our study period
encompassed more than 44 months since the filing of the last case in our sample (and 55 months from
the filing of the first case), a significant number of cases—21 of the 148 in our sample, or 14%—
remained pending with no resolution, let alone final judgment on the merits.°

And there is no reason to believe that these cases are more likely to yield a benefit for class members
than the cases that have been resolved thus far. In 15 of these cases either no motion for class
certification has been filed or the court has not yet ruled on the motion, and in another 2 the court
denied certification. In a significant proportion of these pending cases, it seems likely that class
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certification will be denied or never ruled upon before the case is ultimately dismissed. After all, prior
studies indicate that nearly 4 out of every 5 lawsuits pleaded as class actions are not certified.”

Over one-third of the class actions that have been resolved were dismissed voluntarily by the named
plaintiff and produced no relief at all for the class. Forty-five cases were voluntarily dismissed by the
named plaintiff who had sought to serve as a class representative or were otherwise resolved on an
individual basis. That means either that the plaintiff (and his or her counsel) simply decided not to
pursue the class action lawsuit, or that the case was settled on an individual basis, without any benefit
to the rest of the class. These voluntary dismissals represent 30 percent of all cases studied, or 35
percent of cases that reached a resolution by the beginning of September 2013.2

In fourteen of the cases that were voluntarily dismissed—approximately one-third of all voluntary
dismissals in the data set—the dismissal papers, other docket entries, or contemporaneous news
reports made clear that the parties were settling the claim on an individual basis, although the terms of
those settlements were not available. Many of the remaining voluntary dismissals also may have
resulted from individual settlements.

. \nGC-
These settlements often provide that the plaintiff—and his or her ?&tﬁm}ﬂg?e’& ive recoveries
themselves, even though the rest of the class that the “ reprﬁ{%r’\t?:g:eive nothing. When

parties settle cases on an individual basis, th@(}ﬂ%%raeq}aoﬁﬁe confidential, and the settlement
blicd

agreements therefore are _not\i’né@dﬁa%rytheﬁgp@\tﬂsep
. \\ AT9 2

Just under one-thiﬁ\‘)@t e cla‘s'iaaﬁms that have been resolved were dismissed on the merits. In

addition to the 45 cases dismissed voluntarily by plaintiffs, 41 cases were dismissed outright by federal

courts, through a dismissal on the pleadings or a grant of summary judgment for the defendant. The

courts in these cases concluded that the lawsuits were meritless before even considering whether the

case should be treated as a class action. These represented 27 percent of all cases studied, and 31

percent of resolved cases.

ocket.’

In other words, in over half of all putative class actions studied—and nearly two-thirds of all resolved
cases studied—members of the putative class received zero relief. These results are depicted in Figures
1 and 2, which appear below. And these results are broadly consistent with other empirical studies of
class actions. If anything, for reasons explained in Appendix C, abusive, illegitimate class actions are
probably under-represented in our sample, and the sample therefore probably significantly overstates
the extent to which class members benefit from the class action. For comparison, another study found
that 84% of class actions ended without any benefit to the class."

Fewer than thirty percent of the cases filed were settled. All of the remaining class actions that have
been concluded were settled on a class-wide basis: The parties reached settlements in 40 cases—28% of
all cases studied, or 33% of all resolved cases.™
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This subset of class actions is the only one in our study in which it is possible that absent class members
could possibly receive any benefit at all. As we next discuss, however, the benefits claimed to be
associated with such settlements are largely illusory.

Class Settlements

Class actions have a significantly lower settlement rate than other federal cases. The settlement rate
for our sample of cases—33% of resolved cases—is much lower than for federal court litigation as a
whole. One study of federal litigation estimated that “the aggregate settlement rate across case
categories” for two districts studied was “66.9 percent in 2001-2002.”* Even the least frequently settled
case category in that study—constitutional litigation—had a higher settlement rate (39%) than the 33%
for the class action cases we studied.™

Thus, class actions are significantly less likely to produce settlements, and therefore significantly less

likely to produce any benefit to class members, than other forms of litigation. Settlement is the only

resolution that produces even the possibility of a benefit to class members, because class actions are

virtually never resolved though judgments on the merits, a fact that our st (;Aﬂocﬁorates. And the

settlement rate in our sample set is not an outlier: a studﬁf Es%%s bz@ﬁ,h"t in California state
1.

court in 2009 reported a similarly low settlemérg\igp‘a\\ 803'\1;(\6 '\?)a

V. . (é( on ,
Moreover, the fact that 40 of ué@nﬁs% is §@@W?e led says nothing about the extent of the
benefit, if any, that és\&tle A&\ rred on class members.
et en®

NO

Many class settlements'"and virtually all settlements of consumer class actions—produce negligible
benefits for class members. It is a notoriously difficult exercise to assess empirically how class members
benefit from class action settlements. These settlements fall generally into three basic categories:

e “Claims-made” settlements, under which class members are bound by a class settlement—and
thereby release all of their claims—but only obtain recoveries if they affirmatively request to do
so, usually through use of a claims form.™ Funds not distributed to claimants are returned to the
defendant or, in some cases, distributed to a charity via the cy pres process (which creates
significant additional problems, as we discuss below). They are not given to class members.
Most settlements fall into this category.

¢ Injunctive relief/cy pres settlements, in which the relief provided to settling class members
involves only injunctive relief (which may provide little or no benefit to class members) or cy
pres distributions (in which money is paid to charitable organizations rather than class
members).

e “Automatic distribution” settlements, in which each class member’s settlement is distributed
automatically to class members whose eligibility and alleged damages could be ascertained and
calculated—such as retirement-plan participants in ERISA class actions.
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The parties typically have no meaningful choice among these methods of structuring a settlement.
Automatic distribution settlements are feasible only if the parties have the names and current addresses
of class members as well as the ability to calculate each class member’s alleged damages. But companies
typically lack the information needed to settle cases using an automatic distribution mechanism—
especially in consumer cases, where purchase records may be incomplete or unavailable, and/or class
members’ claimed injuries may vary widely and unpredictably.

Thus, consumer class actions are almost always resolved on a claims-made basis, and the actual
amount of money delivered to class members in such cases almost always is a miniscule percentage of
the stated value of the settlement. That is because, in practice, relatively few class members actually
make claims in response to class settlements: many class members may not believe it is not worth their
while to request the (usually very modest) awards to which they might be entitled under a settlement.
And the claim-filing process is often burdensome, requiring production of years-old bills or other data to
corroborate entitlement to recovery.

The class members’ actual benefit from a settlement—if any—is almost never revealed. Remarkably,
the public almost never has access to settlement distribution data. One st&e»af,omg’fhat settlement
distribution data were available in “fewer than one in five clas(s@gtl%ﬁg\% [ 6Aﬁ\np|e.”16 Companies

and their defense lawyers are hesitant to reveal hogva\\cﬁa%s@a@ﬂ%s been required to pay out to

o \ .
class members, and plaintiffs’ counsel I?\&qe§go(3g_|n an@fé
requests for attorneys’ f es({x\é a sf@jlgﬁ face value will appear overstated when compared

. \ FH .
to the actual valued s ar GE,& appy to have the case resolved, and therefore have little to no

interest in requiring tramfency in the settlement distribution process.

conceal the information because

While third-party claims administrators often possess direct information about claims rates, they are
routinely bound by contract to maintain the confidentiality of that information in the absence of party
permission, a court order, or other legal authority."” This may be a function of the incentive shared by
class counsel and defense counsel to avoid facilitating grounds for a class member to object that a
settlement was unfair because it provided too little tangible benefit to the class.”® Indeed, “[h]Jow many
people were actually members of this class, how many of these class members actually submitted a
claim form, and how much they were actually paid appear to be closely held secrets between the class

counsel and the defendant.”*

In rare cases in which class-settlement distribution data was available, few class members received
any benefit at all. In our data set, 18 cases were resolved by claims-made settlements—44% of the
total. We were able to obtain meaningful data regarding the distribution of settlement proceeds in
only six of the 18 cases, which is not surprising given the well-established and widespread lack of
publically available information regarding the extent to which class members actually benefit from
settlements. Five of the six cases resulted in minuscule claims rates: 0.000006%, 0.33%, 1.5%, 9.66%,
and 12%.”° These extremely small claim-filing rates are consistent with the few other reports of claim
rates in class action settlements that have come to light.
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“we

As one federal court observed, “‘claims made’ settlements regularly yield response rates of 10 percent
"L |n fact, the claims rate frequently is much lower—in the single digits. Appendix A contains a
list of more than 20 additional cases for which information about distributions is available, all of which

or less.

involved distributions to less than seven percent of the class and many of which involved distributions to
less than one percent of the class.

There is thus ample evidence to infer that the extremely small claims rates for cases in our sample is
representative of what happens in class actions generally, and particularly in consumer class actions.”
And although documents filed in the remaining 12 of the 18 claims-made settlements lacked
information about claims rates, there is every reason to believe that class members made claims at the
small rates ordinarily observed in such cases. While some may argue that parties should use automatic
distribution mechanisms instead of “claims-made” settlements to resolve class actions, the reality is that
automatic distribution is difficult, if not impossible, to achieve in many (perhaps most) consumer class
actions.

Only one consumer class action settlement was resolved through automatic distribution. Of the

remaining 22 settled cases in our sample, 13 involved settlements with a%l\teggmgfstribution of

settlement proceeds. Ten of these 13 involved claims by retir ﬁp @Mnts in ERISA class

actions, in which the class members’ eligibility an{jjélé@k ma %cé\gliﬂbe easily ascertained and

calculated based on their investment‘}%%sitjor@(?h_e s@f\détribution in these 10 cases generally

involved lump-sum pay e:kt\s‘gﬁ@%)pla_c?,qvlg({m})uld then be allocated directly to plan members’
S Hh

accounts. G“GNO- »\2—5

The other three automatic-distribution settlements were reached in consumer and employment class
actions. In each case—atypical of most class actions—the defendant was in a position to ascertain and
calculate class members’ eligibility and alleged damages:

e Inone, an employer settled claims that it conspired with health care providers and insurers to
dictate medical treatment provided to about 13,764 employees injured on the job, whose
identities were readily known to the defendant employer; employees who were treated by one
health-care provider received a check for $520, while injured employees treated by another
provider received a check for $50.%

e Inasecond settlement, a credit-card issuer settled claims that it improperly raised the minimum
monthly payment and added new fees in connection with promotional loan offers. The
defendant issued class members a flat-rate payment of $25, plus (for certain customers) a share
of the remaining settlement fund calculated by taking into account the ways the class member
had used the promotional loan and had been charged fees.*

e Finally, as we explain in more detail below, a third settlement resolved privacy claims against a
mobile-phone gaming app developer in exchange for 45 in-game “points” that were
automatically distributed to users so they could advance through the game’s levels.”
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Thus, only two consumer cases involved automatic distributions, and in one the distribution involved
“game points.” Only a single settled consumer class action—one of 127 class actions resolved—
conveyed real benefits to anything more than a small percentage of the class.

Cy pres awards and injunctive relief serve primarily to inflate attorney’s fee awards—and benefit third
parties with little or no ties to the putative class. The final group of 9 settled cases largely involved
injunctive relief or cy pres distributions. Because these cases involve no monetary compensation to
class members, it is difficult for outsiders to assess the claimed benefit. Certainly, in many cases
“injunctive relief” has little or no real-world impact on class members, but is used to provide a basis
for claiming a “benefit” to class members justifying an award of attorneys’ fees to class counsel (as we
detail below). The injunctive-relief-only settlements we reviewed included the following:

e  Plaintiff subscribers of America Online (“AOL”) claimed that it embedded advertisements at the
bottom of the subscribers’ email messages without their permission. After an early settlement
was vacated on appeal for improper cy pres awards to unrelated charities, the parties again
settled the claims, with AOL promising to tell subscribers how to opt out of email
advertisements if it restarted the challenged practice.?® \C» \(\0‘

ISP

e Inaclass action involving claims that a social—n“vﬁﬂiﬁ%\app qeygfa&r failed to protect
properly the personally identifiable iwgﬁéa%(%R [}W%% customers from a data security
breach, the settlemer\t’g@\(ﬂ&atﬂét W ant will undergo two audits of its information
security po(lij“@dv ﬁ’rgwgn%nance of consumer records, to be made by an
independent th'r(zq(gar . The settlement explicitly reserves the rights of the plaintiff class to sue
for monetary relief.”’

e Plaintiffs brought false advertising claims against Unilever, contending that it had
misrepresented the health or nutritional characteristics of “I Can’t Believe It’s Not Butter.” As
part of the settlement, Unilever was to remove all partially hydrogenated vegetable oils from its
soft spreads by December 31, 2011, and from its stick products by December 31, 2012, and keep
those ingredients out of those products for 10 years. Although they did not receive monetary
compensation, class members released all monetary and equitable claims other than claims for
personal injury.?®

e Finally, in a class action alleging the violation of consumer protection laws arising out of the
marketing of Zicam supplements (sold as a way of combating the common cold), the parties
provided for a number of non-pecuniary “benefits”—all in the form of labeling changes. These
include: (1) indicating that the FDA has not approved the supplements; (2) disclosing that
customers with zinc allergies or sensitivities should consult a doctor; (3) informing customers
that the products are not intended to be effective for the flu or for allergies; and (4) removing
language recommending that customers continue to use the products for 48 hours after cold
symptoms subside. If the court approves the settlement and requested attorneys’ fees, the
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defendant will pay plaintiff’s counsel up to $1.75 million in fees in one case, and another
$150,000 in a related MDL proceeding.”

Like injunctive relief settlements, the cy pres doctrine is being used by plaintiffs’ lawyers to inflate
artificially the purported size of the benefit to the class in order to justify higher awards of attorney’s
fees to the plaintiffs’ lawyers. In four of the cases we examined, the settlement provided that one or
more charitable organizations would receive either all monetary relief, or any remaining monetary relief
after claims made were paid out.

Courts often assess the propriety of an attorneys’ fee award in the settlement context by comparing the
percentage of the settlement paid to class members or charities with the percentage of the settlement
allocated to class counsel.*® That approach has been endorsed by the Manual for Complex Litigation.> If
no funds are allocated to the class, or a small portion of the amount ostensibly allocated to the class is
actually distributed and the remainder of the funds returned to the defendants, the relative percentages
could be disturbing to a court reviewing the fairness of the settlement. But if the amount not collected
by class members is contributed to a charity that can be claimed to have some tenuous relationship to
the class, then the percentage allocated to attorneys’ fees may appear mo\reaqc\a(b%ble.

At ad
The result, as one district court has warned, is that attgwﬂ@gg\mrd?gqe?@mined using the
percentage of recovery” will be ”exaggerate@@%‘res dgﬁlb)mg\% that do not truly benefit the
plaintiff class.”** As Profes§or Mér@@ﬂ&l\sjh h tWtéQQhe cy pres form confirms that “[t]he real parties
in interest in...cIass(i\c‘@(b;s\g}e.i@%gﬂﬂt%f.?lawyers, who are the ones primarily responsible for
bringing th[e] proceedir’g\'63.é\1 district court has noted that when a consumer class action results in a
cy pres award that “provide[s] those with individual claims no redress,” where there are other
“incentives” for bringing individual suits, the class action fails the requirement that the class action be
“superior to other available methods” of dispute resolution.**

Lawyers (as opposed to class members) were the principal beneficiaries of the remaining settlements
in our study. For the “cy pres” settlements in our data set, and the “claims made” settlements for which
there is no distribution data, publicly available information provides further support for the conclusion
that little in the way of benefit flows to class members. Examples from our data set include:

o Disproportionate allocation of settlement funds to attorneys’ fees. Plaintiffs brought a class
action alleging that the defendants improperly interfered with the medical care of injured
employees in violation of Colorado law.* Under the settlement agreement, the defendants
(who denied wrongdoing) were required to make an $8 million fund available to compensate
more than 13,500 class members. But class counsel received over $4.5 million out of the $8
million—more than 55 percent of the fund.*®

e Named plaintiffs object to the settlement. In a class action against the National Football League,
retired players alleged that the league was using their names and likenesses without
compensation to promote the league. The NFL and some players settled the class-wide claims
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under federal competition law and state right of publicity laws. But the original named plaintiffs
who spearheaded the litigation objected to the settlement, arguing that it provided no direct
payout to the retired players.’’ Rather, it created an independent organization that would fund
charitable initiatives related to the health and welfare of NFL players—and would create a
licensing organization that would help fund the independent organization. Meanwhile,
“Ip]laintiffs’ lawyers would receive a total of $7.7 million under the proposed agreement.”®
e Low recovery for class members. Plaintiffs alleged in eight consolidated class actions that their
employer, a bank, violated the federal Employee Retirement Income Security Act (ERISA) by
offering its own stock as a retirement plan investment option while hiding the true extent of the
bank’s losses in the mortgage crisis.*® The class settlement established a $2.5 million common
fund that was ostensibly designed to compensate the employees for their losses arising from the
bank’s alleged breach of fiduciary duty.*® But commentators note that, when all of the
allegations in the various complaints were taken into account, plaintiffs had alleged more than
S50 million in losses, meaning that class members would recover no more than five cents on the
dollar.** And according to the plan of allocation, members of the settlement class who were
calculated to have suffered damages less than $25 would r mG@m —meaning that their
claims were released without even the oppor eﬁ\ é;@/}g n exchange.
Meanwhile, the plaintiffs’ attorneys r ?Lg‘ee awal\g@%ountmg to 26% of the common

fund ($645,595.78), plus %\%@Mzz in WQS

o Settlemenc‘éﬁgresfu{ﬁ;& % of defendant’s services. A plaintiff filed a class action alleging
that certain momcpphone gaming apps were improperly collecting and disseminating users’
mobile phone numbers.** Under the terms of the settlement agreement, class members were
not entitled to any monetary payment. Instead, they were slated to receive 45 in-game “points”
(with an approximate cash value of $3.75) per mobile device owned; the points could be used to
advance through the gaming apps’ levels.” These points could be redeemed or used only within
the defendant’s apps.*® Unsurprisingly, the plaintiffs’ counsel were not paid in points, but
instead were awarded $125,000 in attorneys’ fees.

e Attorneys seek fees far exceeding class recovery. Class counsel in a case involving allegedly
faulty laptops found their fee request chopped down from $2.5 million to $943,000.*” The
settlement resulted in a recovery of $889,000 to claimants, plus $500,000 in additional costs for
administering the settlement—meaning that the attorneys were seeking just under three times
the amount that would have gone directly to the class—and even after the fees were cut down,
they still represented 106 percent of the class’s direct recovery.

These characteristics are not unique to the sample cases. To the contrary, results are consistent with a
significant number of class action settlements that produce minimal benefits for the class members
themselves. We summarize additional examples of such settlements—taken from outside our data set—
in Appendix B.
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Other studies of class settlements and attorneys’ fees confirm that these examples are not outliers: Such
settlements commonly produce insignificant benefits to class members and outsize benefits to class
counsel. A RAND study of insurance class actions found that attorneys’ fees amounted to an average of
47% of total class-action payouts, taking into account benefits actually claimed and distributed, rather
than theoretical benefits measured by the estimated size of the class. “In a quarter of these cases, the
effective fee and cost percentages were 75 percent or higher and, in 14 percent (five cases), the
effective percentages were over 90 percent.”*

In other words, for practical purposes, counsel for plaintiffs (and for defendants) are frequently the only
real beneficiaries of the class actions.

Conclusion

This study confirms that class actions rarely benefit absent class members in whose interest class actions

are supposedly initiated. The overwhelming majority of class actions are dismissed or dropped with no

recovery for class members. And those recoveries that class settlements achieve are typically minimal—

and obtained only after long delays. To be sure, not every class action |565ﬁ@g:;t\s9 ese criticisms: a

few class actions do achieve laudable results. But virtuallyﬂon‘e\\qf B\@e w Qﬂpﬁsumer class actions.
gaé\alﬁga@??najority of class actions in our

sample set cannot be viewed as efficiar,g,‘qff&t%e,\?élqyr@ﬂcl [tocl

wed | AT
C\ /\2—5
Wo.

Certainly our analysis demonstrates—at a bare mipi
ass members.
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Appendix A: Additional Examples of Settlements
With Payments to a Very Small Percentage
of Class Members

e The Seventh Circuit vacated an order approving a class action settlement so that the district
court could “evaluate whether the settlement is fair to class members,” where (among other
problems with the settlement) only “a paltry three percent” of the quarter-million-wide
proposed class “had filed proofs of claim.”*® And the Third Circuit recently noted that “consumer
claim filing rates rarely exceed seven percent, even with the most extensive notice
campaigns.”°

e One affidavit analyzed 13 cases for which data had been disclosed (and in which the settlement
was approved). The median claims rate was 4.70%. The highest claims rate in those cases was
5.98%, and the lowest non-zero claims rate was 0.67%. In two cases, the claims rate was 0% —
reflecting that not a single class member obtained the agreed-on recove\r\x.él‘

AGO
e Aclass action alleging antitrust claims in connection wi cpm@&tc\g'i ”unsic club” marketing

A
settled, with only 2% of the class making cléi{ng\fdb\g ch(e\ré (*O(e?w,eg'at $4.28) for CDs.>*
coV n U
e Indeed, in many cases, th irBs Yate m eﬁ)eﬁ)under 1 percent.
\,a‘ééﬁ'k{\ﬂ\!85 a(Cﬁw

: N
— Fair Cr@@port@ﬂ&&%‘se: court noted that “less than one percent of the class chose to
participate Mé settlement.”>?

— Case alleging that a software manufacturer sold its customers unnecessary diagnostic tools:
court approved settlement despite the fact that only 0.17% of customers made claims for a
$10 payment, because “the settlement amount is commensurate with the strength of the

class’ claims and their likelihood of success absent the settlement.”*

— Case involving product liability claims related to alleged antenna problems with Apple’s
iPhone 4: court approved settlement noting that the “number of claims represents
somewhere between 0.16% and 0.28% of the total class.”>

— Class action alleging fraud in the procurement of credit-life insurance: Supreme Court of
Alabama noted that “only 113 claims” had been made in a class of approximately 104,000—
or a response rate of 0.1%.%°

— Action alleging that restaurant chain had printed credit-card expiration dates on customers’
receipts: “approximately 165 class members” out of 291,000—or fewer than 0.06% of the
class—“had obtained a voucher” for one of four types of menu items worth no more than
$4.78.°’
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— Class action alleging that Sears had deceptively marketed automobile-wheel alignments:
“only 337 valid claims were filed out of a possible class of 1,500,000” —a take rate of just
over 0.02%.>®

— Class action alleging that video game manufacturer had improperly included explicit sexual
content in the game: one fortieth of one percent of the potential class (2,676 of 10 million)
made claims.*

— Class action involving allegations that a Ford Explorer was prone to dangerous rollovers:
only 75 out of “1 million” class members—or less than one hundredth of one percent—
participated in the class settlement.®

. \nC-
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Appendix B: Additional Examples of Settlements
Providing Negligible Benefits
to Class Members

e Class members receive extended membership in buying club. In a class action against
DirectBuy—a club for which customers pay a membership fee to purchase goods at lower
prices—the plaintiffs alleged that the defendant had misrepresented the nature of the discounts
that were available through the club.®! The settlement afforded class members nothing other
than discounts for renewal or extension of their memberships in the very club that was alleged
to have tricked them into joining in the first place. Meanwhile, the attorneys for the class “could
receive between $350,000 and $1 million.”®

e 521 million for the lawyers, pennies and coupons for the class members. One Missouri class
settlement in a case against a brokerage house alleging breaches of fiduciary duties provided
$21 million to class counsel, but only $20.42 to each of the brokerage’s former customers and
three $8.22 coupons to each current customer. And most of th%ﬁgﬁm&gre‘unlikely to be
redeemed.® NO‘“\ P\m .ZOA'\

. oral e\S 2

e Class members receive right to rﬁqq@@i refu§cb(uw»é¥s\ take (and fail to disclose
sufficiently) $1.3 millierg@ﬂ@? kéw%f@)ﬂe\\igt ement of a class action in which the plaintiffs
alleged tha&{{eﬁgg’\s h Er sented that Rice Krispies are fortified with antioxidants, class
members couldﬂﬁhest 5 refunds for up to three boxes of cereal purchased between June 1,
2009, and March 1, 2010.%* Class counsel sought $1.3 million in attorneys’ fees on a claim fund
valued at $2.5 million to be paid out to class members.*

e Class receives opportunity to attend future conferences. In a 2009 settlement in the District of
Columbia, a court approved a settlement against a conference organizer that failed to deliver
promised services to those who had paid to attend. The settlement provides class members with
nothing other than coupons to attend future events put on by the same company alleged to
have bilked them in the first place; class counsel will take $1.4 million in fees.®

e Class members receive nothing, class counsel take $2.3 million. In a $9.5 million settlement of a
class action against Facebook over the disclosure to other Facebook users of personal
information about on-line purchases through Facebook’s “Beacon” program, the class members
received no remedy whatever for the invasions of their privacy and were barred from making
future claims for any remedy. Instead, approximately $6.5 million went to create and fund a
new organization that would give grants to support projects on internet privacy; a few thousand
dollars went to each of the named plaintiffs as “incentive payments”; and class counsel received
more than $2.3 million.®” Meanwhile, although Facebook agreed to end the Beacon program—
which it had actually already ended months before—it remained free to reinstitute the program
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as long as it didn’t use the name “Beacon.”®® As one federal appellate judge put it (in a dissent
from a decision upholding the settlement):

The majority approves ratification of a class action settlement in which class
members get no compensation at all. They do not get one cent. They do not get
even an injunction against Facebook doing exactly the same thing to them again.
Their purported lawyers get millions of dollars. Facebook gets a bar against any
claims any of them might make for breach of their privacy rights. The most we could
say ... is that in exchange for giving up any claims they may have, the exposed
Facebook users get the satisfaction of contributing to a charity to be funded by
Facebook, partially controlled by Facebook, and advised by a legal team consisting
of Facebook’s counsel and their own purported counsel whom they did not hire and
have never met.®

The Supreme Court ultimately declined to review the Ninth Circuit’s decision approving the settlement.
As Chief Justice Roberts explained in a rare statement addressing the court’s denial of certiorari, the
objectors had challenged “the particular features of the specific cy pres s%&g@éﬂ%i issue,” but in his
view had not addressed “more fundamental concerns surr0l§1 iﬁg e fgm remedies” and the
standards that should govern their use. Such conc h int ?R/oid have to await a future

uld gov iru u %@3\ |3ueﬂeuﬁ u v wait a futu

case.” N- CO\J‘\\Jed on

iq LA una a(Ch i R

e Court reduaiqeﬂdﬂey ’%@Aﬂguse of lack of benefit to class members. The Sixth Circuit
upheld a district&@lrt' ecision to reduce class counsel’s requested fees from $5.9 million to
$3.2 million in a settlement of a class action involving auto-insurance benefits.”* In affirming the
decision, the Sixth Circuit pointed out that the district court “did not believe that the class
members received an especially good benefit [because] Class Counsel chose to pursue a
relatively insignificant claim” as opposed to “other potential claims, ...and [they] agreed to a
settlement mechanism which yielded a low claims rate[.]””* Although the court noted that “the
settlement makes available a common fund of $27,651,288.83 less any attorney fee award,
costs, and administrative expenses,” for individual class member benefits up to a maximum of
$199.44, “only a small percent of eligible class members have made claims” totaling
approximately $4 million—or 14% of the total common fund available.”? What is more, class
counsel represented in their fee motion that they provided notice to 189,305 class members
and received “well over 12,000” claims—in other words, a claims-made rate of just over six
percent.”*
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Appendix C: Study Design and Methodology

Identifying the Study Sample

The first step in studying putative class actions was to select a suitable pool of cases. Identifying every
putative class action filed during 2009 would be impracticable—not least without extensive resources
and staff support.”> We instead used two commercial publications—the BNA Class Action Litigation
Reporter and the Mealey’s Litigation Class Action Reporter—to identify cases for inclusion in the study.
These publications cover a wide array of developments in class action litigation, and therefore provide a
diverse sample of filed class action complaints. The publications have an incentive to report
comparatively more significant class actions out of all class actions filed, without wasting readers’ time
and attention on minor or obviously meritless suits. If anything, the sample would be skewed in favor of
more significant class actions filed by prominent plaintiffs’ attorneys—which should be more meritorious
on average than a sample generated randomly from all class actions filed.

We reviewed issues of BNA and Mealey’s published between December 2008 ar\q\lig_bruary 2010in
order to identify cases filed in 2009. The reason for that limitation iﬁ@é\ﬁﬂmrtance of analyzing
“modern” cases that were filed after the passage of thi\cmm n ilg\:%%@ét%f 2005, but long
enough ago to track how the cases have actueﬂqu@&% se%\ag@ﬂﬁﬂher they have been resolved.
From those publications, we identi {gp\@&’)ol of QG\Q Qass actions brought by private plaintiffs that
were either filed in fe\dé@l\tb&f?o %ﬁﬂ%n%ved to federal court from state court in 2009. To begin
with, because data%\ao t %a_té?e’u t cases is much more difficult to obtain, we excluded a number of
cases, such as those brought in state court initially (where the BNA or Mealey’s report did not mention
that the case was removed). We also excluded one case that was removed to federal court and then

remanded to state court. This left us with 188 cases.

Nineteen of these eventually became part of eleven other consolidated cases that were also part of our
data set—whether under the multidistrict litigation (“MDL") procedure, 28 U.S.C. § 1407, or otherwise
(for example, cases are often consolidated when they are pending in the same federal district court).
When multiple putative class actions appearing in our data set were consolidated, we treated the
consolidated case as a single action to avoid the risk of “overcounting” lawsuits.”® And when a case in
our data set was consolidated with other cases not in our data set, we considered activity reflected on
the docket of the “lead” consolidated case that was attributable to the individual case as filed. If after
consolidation the case was resolved together with the “lead” case—such that we could not trace
outcomes for the individual case separate from the “lead” case—we considered activity attributable to
the “lead” case. This approach dovetails with the practical mechanics of consolidation: After cases are
consolidated into an MDL, for example, the judge to whom the MDL proceeding is assigned will resolve
pretrial motions presented in all the consolidated cases. And more generally, to the extent that courts
treat a number of separately filed cases together as a single unit for purposes of adjudication, we have
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followed the courts’ lead.”” Excluding the cases that became part of other consolidated cases in our data
set left us with 169 cases.

Our next goal was to identify a set of class actions consisting of claims resembling those asserted by
consumers—because that is the area under study by the CFPB. We therefore excluded three non-Rule-
23 putative class actions brought by the Equal Employment Opportunity Commission.”® We also
excluded nine Fair Labor Standards Act cases.”® Finally, we excluded nine securities cases, because the
stakes and nature of those claims are very different from the claims asserted in consumer class actions,
and because they are litigated in a different manner because of the procedural checks imposed by
federal laws governing securities litigation.®° Excluding these 21 EEOC, securities, and FLSA cases had
next to no effect on the statistical results of our study.®

Accordingly, the statistics about the total number of class actions filed in 2009 are based on a set of 148
putative class actions.

Constructing the Data Set

. no-
We identified and coded a number of variables about each case. Uﬂ\rqg\ﬂhg\gé%’ \ﬂl courts’ Public Access
to Court Electronic Records (“PACER”) system, we eva L\Qt@&@& ilings\gmﬁez& case’s docket. Where
criteria for a case could be coded in more ha@())\é%ay deﬂ%ed the underlying filings and rulings
to determine whether the_critﬁréz@aﬁ‘@ fit'o wHather category. For administrative purposes, we
treated September&@?ﬁs{é@%@éﬂ%ﬁich our study period closed. We did not code filings and
events that were entereﬂ@nto e docket after that date.

Among the data collected for each case were: jurisdiction; date filed; plaintiffs’ firm; assigned judge;
cause of action (as reported by PACER); nature of suit (as reported by PACER); whether the case was a
lead or related case (if it was in a consolidated action);®* whether the court granted class certification;
whether the case was voluntarily dismissed,® settled, settled but on appeal, dismissed, otherwise
disposed of, or still pending; the current posture of the case;** and the date of the last action on the
case.

For cases involving settlements, we also collected information about the date of dismissal or final
settlement approval; the terms of the settlement agreement; any attorneys’ fees, expenses, and

incentive payments to lead plaintiffs; and the presence of any cy pres provision in the settlement
agreement.

There are, of course, limitations to the data we collected. First, our conclusions are based on the cases
that we reviewed. While there is good reason to believe that generalizations can be made to all class
actions, the sample is undoubtedly smaller than the total number of class actions filed in 2009.
Attempting to estimate that number reliably—let alone to examine those cases—would have exceeded
the scope of our review. On the other hand, the sample includes cases from across the country and is
drawn from sources that are likely to report on significant class actions—those that are of comparatively
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greater importance or quality than those actions that neither BNA nor Mealey’s considered worth
reporting. Because the BNA and Mealey’s reporters do not present a random sample of all class actions

filed in 2009, it would not be useful to calculate a margin of error or otherwise attempt to quantify the

extent to which the sample differs randomly from the population of all class actions filed in 2009.
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See, e.g., Deborah Hensler, et al., Class Action Dilemmas: Pursuing Public Goals for Private Gain § 4.60 (RAND Institute for Civil
Justice, Monograph MR-969/1-ICJ) (1999) (“Enormous methodological obstacles confront anyone conducting research on class
action litigation. The first obstacle is a dearth of statistical information. No national register of lawsuits filed with class action
claims exists. Until recently, data on the number of federal class actions were substantially incomplete, and data on the
number and types of state class actions are still virtually nonexistent. Consequently, no one can reliably estimate how much
class action litigation exists or how the number of lawsuits has changed over time. Incomplete reporting of cases also means
that it is impossible to select a random sample of all class action lawsuits for quantitative analysis.”).

By way of example, four cases—Sansom v. Heartland Payment Sys., Inc. No. 09-cv-335 (D.N.J.); Lone Summit Bank v. Heartland
Payment Sys., Inc. No. 09-cv-581 (D.N.J.); Tricentury Bank v. Heartland Payment Sys., Inc. No. 09-cv-697 (D.N.J.), and Kaissi v.
Heartland Payment Sys., Inc. No. 09-cv-540 (D.N.J.)—eventually were consolidated into In re: Heartland Payment Sys., Inc.,
Customer Data Security Breach Litigation, No. 4:09-md-02046 (S.D. Tex.).

The decision to treat these consolidated cases along with the lead case had little effect on our data. A comparison of statistics
on outcomes reveals that, if anything, treating consolidated class actions as a single action rather than separately tended to
overstate the benefits of class actions.

In our full 188-case sample set (including the consolidated cases), 99 cases (54%) were dismissed, whether on the merits by the
court, by the plaintiff voluntarily, or as an inferred settlement on an individual basis; 31 cases (16%) remain pending; 55 cases
(29%) were settled on a class-wide basis; and 3 cases (2%) were dismissed after the court granted a motion to compel
arbitration. By comparison, in the 169-case sample set (excluding the consolidated cases), 99 cases (57%) were dismissed,
whether on the merits by the court, by the plaintiff voluntarily, or as an inferred settlement on an ind\lldlcl basis; 23 cases
(14%) remained pending; 47 cases (28%) were settled on a class-wide basis; and 1 (1%) was %vfcagd r the court granted a
motion to compel arbitration. P\m

Similarly, this methodology ensures that me-too actions—cases f% bNQY\'ttorneys/‘%r,a‘Zonlaint in a different case,
raising materially identical claims—that are routinely gl @sdﬁ er consolidytigh Without any award or settlement will
instead be treated as sharing in any beneflis\tacHss mbers eQ tually obtained.

The Supreme Court has h d\ at\t %{aél3 s (eg\g\rcement actions under Title VII § 706 without being certified as a
class representatlﬁ\ﬁ‘@ Feder. }ZI&%EQ rocedure 23. See Gen. Tel. Co. of Nw., Inc. v. EEOC, 446 US. 318 (1980). The
Supreme Court’s reason @)uld pear to apply equally outside the context of Title VII. Because the EEOC does not need to
pursue a Rule 23 class, the dynamics of EEOC class-wide enforcement actions differ markedly from those in Rule 23 actions.

Class actions under the FLSA are certified conditionally as “opt-in” classes. Section 216(b) of the FLSA permits a right of action
against an employer by an employee on behalf of “other employees similarly situated,” who must have opted in by providing
and filing with the court “consent in writing” to become a plaintiff. 29 U.S.C. § 216(b). These cases present different incentives
for plaintiffs’ counsel than consumer class actions, because they typically involve statutory attorneys’ fees to prevailing
plaintiffs and may involve large backpay and overtime pay awards.

As one academic study explained, securities class actions “are managed under a set of class action rules distinct from those
used for other Rule 23(b)(3) classes—and...the plaintiffs with the largest losses have a significant role in the litigation (including
choosing class counsel and defining the terms of the settlement) and can hardly be thought of [as] an ‘absent’ class member.”
Pace & Rubenstein, supra note 16, at 20; see, e.g., Private Securities Litigation Reform Act of 1995, Pub. L. No. 104-76, 109
Stat. 737 (1995); Securities Litigation Uniform Standards Act of 1998, Pub. L. No. 105-353, 112 Stat. 3227 (1998).

Recall that our 169-case sample set, which included these cases, resulted in 57% of cases dismissed, 14% pending, 28% settled
on a class-wide basis, and 1% dismissed after an order compelling arbitration. See supra note 77. After excluding them, our
148-case sample set resulted in 57% of cases dismissed, 14% pending, 28% settled on a class-wide basis, and 1% dismissed
after an order compelling arbitration. See Figure 1.

If a case was a related case in a consolidated action, we collected information based on what happened in the lead case.

If a case was voluntarily dismissed, we attempted to discern from filings (and from sources external to the docket) whether the
dismissal should be attributed to a settlement on an individual basis—such as when the filings refer to a settlement, or when
the named plaintiff sought to dismiss her own claims with prejudice but without prejudice to absent members of the putative
class. On one hand, this is likely to understate the rate at which individual plaintiffs settle their claims individually, which in any
event results in no recovery to other absent members of the putative class unless another lawsuit moves forward. On the
other hand, we were often not able to discern whether the claims in a lawsuit dismissed voluntarily would continue to be
litigated (or settled) by another named plaintiff under a different case caption. Thus our decision to select a readily accessible
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sample of class actions may understate the extent to which members of a putative class may have their claims dismissed on

the merits, or alternatively settled, in a class action under a different docket.

84 . . L . h . .
The data set includes two certified class actions in which motions for summary judgment are pending. The data set also

includes an additional certified class action in which the court granted summary judgment to the plaintiffs on their claim for
injunctive relief, and granted summary judgment to the defendants on all remaining claims. At the time our study closed, on
September 1, 2013, the parties proposed text for an injunctive order that would resolve the parties’ remaining claims on a
class-wide basis.
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