SI2NBCNEWS TOP VIDEOS |More v

LETHAL INJECTION ..

Will Courts Lift Veil of Secrecy Around Lethal Injections?
COLLAFSE STORY
Q B FETE WILLIAMS
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espite growing controversy over the use of anonyrmous pharmacies for lethal injections, the U.S. Supreme Court has thus
D far declined to block any executions based on 11th-hour appeals challenging the drug connections.

That includes the case of Michael Taylor. a convicted rapist and murderer who was put to death at 12:10 a.m. Wednesday in
tissouri after a furious legal battle that stretched into the night.

e
[t's worth nothing, however, that three high court justices w&q’@@“t@ Ql(oog\k\ Taylor's execution and cited the words of an appeals
judge who said so little was known about the é&t,gﬁgﬁpme deadly dose of pentobarbital that it "could be nothing more than a
high school chemistry class” \Nood N

Gied 10
The strongly worded dissent from Eighth Circuit Court of Appeals Judge Kermit Bye | echoed by Justices Ruth Bader Ginsburg,
Sonia Sotomayor and Elena Kagan 1is giving some defense lawyers hope the veil of secrecy will be lifted by the judiciary.

"It seems that the issues raised in Judge Bye's dissent are starting to at least resonate with some members of the Supreme
Court." said Allen Bohnert, a federal capital defender from Ohio.

Bohnert represented Dennis McGuire, who was executed in Ohio in January for raping and stabbing to death a pregnant
wornan. Witnesses said it took 25 minutes for McGuire to die and he gasped for breath after an untried cocktail of drugs hit his
bloodstream.
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Undated photo of Dennis McGuire

With the supply of drugs traditionally used to carry out executions dwindling, states are scrambling for other sources. At the same
time, they are insisting on secrecy. which defense lawyers say makes it impossible to challenge an execution's legality.

"The defendant who's about to be executed might want to claim that what the state is going to do to him is cruel and usual
punishment. But he's not allowed to know the source of drugs or the education of the pharmacist who made them," says
Richard Dieter, executive director of the Death Penalty Information Center, which opposes the death penalty.

"You can't find out whether the maker has been cited for contaminated drugs, because you don't know his name."



Three cases pending before the Supreme Court challenge the use of untested drug protocols and state restrictions on the
chemicals' source. And battles to require transparency are being waged in state courts, too.

o Christopher Supulvado, a convicted murder on death row in Louisiana, is challenging that state's lack of disclosure. "Our
clairm is not that the protocol is bad. Instead, we say we need to know in time what the protocol is, and the state keeps
changing it at the last second and not telling us." said his lawyer, Tom Goldstein.

e Georgia's Supreme Court is considering a challenge to a state law, passed last year, that declares information about the
source of its drugs to be "a confidential state secret”

o Two Oklahoma inmates, Clayton Lockett and Charles Warner, sued the state Wednesday for refusing to reveal the origin of
the drugs for their March executions.

Warner's lawyer. Madeline Cohen, said the dissent in Taylor's execution "is the first sign that some of the justices are concerned
with what's going on "

Added Bohnert, "l would like to think that this untenable bind will be straightened out by the Court at some point, because it
effectively obliterates any possibility of showing an Eighth Amendment violation based on problems with execution drugs ™

Earlier Challenge

In 2008, the Supreme Court upheld what was then a widely used combination of three drugs, administered in sequence, to carry

out a lethal injection.
9,20\

Opponents claimed if a state failed to properly inject the first of them, an inmate w é@ﬁ@@&f(e but paralyzed. in intense pain but
unable to cry out. The court said some risk of pain is inherent in a g m%"k\\qeépexeou’ﬂon but that critics did not show another
rnethod would be clearly more humane. ,\A,'\B A
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Two years after that ruling, the maker g‘@wg%??he drugs used in the combination decided they no longer wanted to be part of
the death penalty process %(\éq:bh@on supplies began drying up. In response, states began turning to compounding pharmacies,

which are seen as less regulated.

Specialty pharmacies that were unmasked became targets of protests and litigation. A Texas compounder asked for its drugs to
be returned; one in Gklahoma agreed not to take part in Taylor's execution, forcing Missour to Tum elsewhere.

States are anxious to shield the dwindling number of suppliers.

In a court filing, Georgia said divulging the identity of execution participants "is likely to subject the drug manufacturers, suppliers,
testing labs, and healthcare professionals to harassment, potential loss of business and other adverse consequences.”

Mine other states either have similar l2ws or insist their public records laws allow them to keep the pharmacy names secret, said
Jen Moreno of the death penalty clinic at the UC Berkeley School of Law.

Executions have come 1o a halt in six of the nation's 32 death penalty states, as well as in the federal systern, in response to
lawsuits over the lethal injection process or concern about untested protocols, she said.

Some that have gone forward have given defense lawyers ammunition to argue the new protocols amount to unconstitutional
cruel and unusual punishiment.

In the dissent cited by the Supreme Court's Ginsburg. Missouri judge Bye pointed to the January execution of Michael Lee
Wilson, condemned to die for beating a co-worker to death in 1995,



He took particular note of Wilson's final six words, uttered 12 seconds after compounded drugs were injected into his veins: "l
feel my whole body burning."

NBC Mews' Tracy Connor contributed to this story.
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federal appeals -::u:uud'\\@ﬁr\lgar arguments Tuesday on a lawsuit filed by 23 death row inmates who are challenging

have already been executed.

One plaintiff in the suit, Earl Ringo Jr., could be put to death at the state penitentiary in Bonne Terre just hours after the hearing
on the suit, which the losing side is likely to appeal to the U.S. Supreme Court.

Is Lethal Injection Painful?

Ringo is pressing last-minute appeals on several fronts, including a claim that racial bias played a role in his sentencing by an all-
white jury. One of his court filings argued the execution should be canceled because of revelations that prison officials have been
quietly using the controversial drug midazolam on condemned inmates.

Midazolam is the common thread in three executions in 2014 that did not go as planned in Chio, Oklahoma and Arizona | and
Missouri Department of Corrections officials said under oath in January that they would not use the drug.

But St Louis Public Radio reported last week that since November, nine death row inmates have been injected with midazolam
before being given a lethal dose of pentobarbital.
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Ringo's lawyer says he believes midazolam isn't being used simply to calm the nerves of condemned inmates but to "mask the
symptomns of the lethal injection drug" 1 the pentobarbital.

"The Department's actions shock the conscience, and a hearing is required to determine whether the prison intends to continue
its pattern of unconstitutional executions." defense lawyer Richard Sindel wrote in a motion.

Corrections officials said midazolam is "not part of the actual execution ™

A sedative is administered 1o relieve the offender's level of anxiety in advance of the execution. The only lethal chemical the

Elsewhere, midazolam is used as a lethal agent.

In Chio, it was part of a two-drug injection tried for the first time during the January execution of Dennis McGuire, who took nearly
2b minutes to die and appeared to gasp for breath.

The botched April 29 injection of Clayton Lockett, which prompted the White House to order a review of execution procedures
nationwide, also involved midazolam, as did Arizona's July 23 execution of Joseph YWood, which lasted two hours.

For Missouri's death row inmates, however, midazolam has not been the primary issue. Instead, the suit that goes before the
Eighth U.S. Circuit Court of Appeals on Tuesday morning focuses on claims that the Show-Me State is violating the Constitution
by refusing to name the compounding pharmacies that sell the pentobarbital.

The prisoners are also challenging lower court rulings that have presented a paradox: Even if they successfully show an
execution method would be unduly painful, they must recommend a more humane alternative 1o el@\ﬂneir owh lives.

0.
While Texas remains the leading capi‘ral—pu\rp‘iwa;‘ﬁrt‘gtate in Arnerica | 16 murderers were put to death in the state last vear |
Missouri could break its own ST%’(WEMI%C%DF executions by January. If his appeals fail. Ringo will be the eighth prisoner to enter

i 12014895 ot in 15 vear
the death chamber in 2014 the most in 15 vears.

State officials have shown no inclination to slow the pace. In fact, Attorney General Chris Koster suggested this vear that the
prison systerm should make its own lethal injections so it doesn't have to rely on suppliers that dermand anonymity.

Ringo is a plaintiff in the inmates’ suit the Eighth Circuit will hear en banc, meaning all the judges will weigh in as opposedto a
select few. & smaller panel of judges from the court rejected his individual request for a stay of execution on Tuesday.

Relatives of Ringo's victims did not immediately respond to requests for cormment.
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