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2004 AMENDMENTS TO THE SENTENCING GUIDELINES,
POLICY STATEMENTS, AND OFFICIAL COMMENTARY

1. Homicide and Assault

Synopsis of Amendment: This amendment increases the base offense levels for the homicide and
manglaughter guidelines to address longstanding proportionality concerns and new proportionality
issues prompted by changes to other Chapter Two guidelines pursuant to the Prosecutorial Remedies
and Other Tools to end the Exploitation of Children Today Act of 2003, Pub. L. 108-21 (the
"PROTECT Act"). It also amends the assault guidelines and the adjustment at 83A1.2 (Official Victim)
to implement the directive in section 11008(e) of the 21% Century Department of Justice Appropriations
Authorization Act, Pub. L. 107-273 (the "Act").

First, this amendment makes a number of changes to the homicide guidelines. The amendment revises
the commentary in guideline 82A1.1 (First Degree Murder) and deletes outdated language. One effect
of this revision is to clarify that a downward departure from a mandatory statutory sentence of life
imprisonment is permissible only in cases in which the government files a motion for a downward
departure for the defendant’s substantial assistance, as provided in 18 U.S.C. § 3553(€).

In addition, the Commission received public comment that the guideline penalties for all homicides,
other than for first degree murder, were inadequate and in need of review. £xamination of the
homicide and manslaughter guidelines also was prompted by section 10%@6“&% ROTECT Act, which
directed the Commission to increase the base offense | (\fm‘)% A4.1 (Kidnapping, Abduction,
Unlawful Restraint). The Commission mcreased basé“\b%ense level for kidnapping by eight levels,
from base offense level 24 to base off , effective May 30, 2003. This increase brought
kidnapping without injury to wnhxmoh@Ievel of the base offense of level 33 for second degree murder.
The Commission examinet)- ata on second degree murder offenses and found that in 2002, courts
departed upward ffom the guideline range in 34.3% of the cases. The Commission also received
public comment expressing concern that an individual convicted of second degree murder who
accepted responsibility might serve as little as eight years imprisonment. By increasing the base
offense level in 82A1.2 (Second Degree Murder) to level 38, the Commission has established an
approximate 20-year sentence of imprisonment for second degree murder.

Data also showed a high level of upward departure sentences for some other homicide offenses, such
as voluntary manslaughter, which had a 28.6% upward departure rate in 2002. Based upon such
indications that the sentences may be inadequate for these offenses, the Commission increased the base
offense levels of many of the homicide guidelines to punish them more appropriately and with an eye
toward restoring the proportionality found in the original guidelines. For example, the original base
offense level of 28 for attempted first degree murder, 82A2.1 (Assault with Intent to Commit Murder;
Attempted Murder) is five levels lower than the original base offense level of level 33 for second
degree murder. In this amendment, the five-level increase from a base offense level of level 28 to level
33 for attempted first degree murder mirrors the five-level increase for second degree murder from
offense level of level 33 to level 38 and maintains the five-level difference that exists between the two.
The amendment increases the base offense levels in the guidelines for 882A1.2, 2A1.3 (Voluntary
Manslaughter), 2A1.5 (Conspiracy or Solicitation to Commit Murder), and 2A2.1.



Additionally, the amendment adds a third alternative base offense level in 82Al1.4 (Involuntary
Manslaughter) of level 22 for reckless involuntary manslaughter offenses that involved the reckless
operation of a means of transportation. This new offense level completes work undertaken in the
previous amendment cycle to address disparities between federal and state sentences for vehicular
manslaughter and to account for the 1994 increase in the statutory maximum term of imprisonment
from three to six years. The new alternative offense level focusing on the reckless operation of a
means of transportation addresses concerns raised by some members of Congress and comports with
a recommendation from the Commission’'s Native American Advisory Group that vehicular
manslaughter involving alcohol or drugs should be sentenced at offense level 22. The amendment also
adds a special instruction to apply 83D1.2 (Groups of Closdly Related Counts) as if there had been
a separate count of conviction for each victim in cases in which more than one victim died. The
purpose of the instruction is to ensure an incremental increase in punishment for single count offenses
involving multiple victims.

Second, this amendment makes a number of changes to the assault guidelines and the Chapter Three
adjustment relating to official victims, to implement the congressional directive and the changes in
statutory maximum terms of imprisonment in the 21% Century Department of Justice Appropriations
Authorization Act. The Act increased the statutory maximum term of imprisonment for a number of
offenses against current or former officers or employees of the United Sates, including Federal judges
and magistrate judges, their families, or persons assisting in the performance of those official duties,
or offenses committed on account of those duties. In response to the directive, tg%Commission added
a new specific offense characteristic in §2A2.2 (Aggravated Assault) E%bgf@ﬁd% a two-level increase
if the defendant was convicted under 18 U.SC. § 111(b) or gg@eﬁ’f‘ﬁe Commission also amended the
guideline to decrease the base offense level from | glaﬂﬁ\\ﬂ? evel 14, based upon information received
from the Native American Advisory G(Qéjp\?aﬁg studies indicating that federal aggravated assault
sentences generally are more se\/gre\‘fhan many state aggravated assault sentences. To ensure that
individuals who cause, bodi@‘ injury to victims do not benefit from this decrease in the base offense
level, the specificogffense characteristics addressing degrees of bodily injury each were increased by
one level. To maintain proportionality, reflect increased statutory penalties, and comply with the
directive, the two non-aggravated assault guidelines also were amended. For 82A2.3 (Minor Assault),
the alternative base offense levels each were increased by one level, a specific offense characteristic
was added to provide a two-level enhancement if the victim sustained bodily injury, and a cross-
reference to §2A2.2 was added. Smilarly, 82A2.4 (Obstructing or Impeding Officers) was amended
by increasing the base offense level to level 10, and by adding a specific offense characteristic
providing a two-level increase if the victim sustained bodily injury.

The amendment restructures 83A1.2 (Official Victim) and provides a two-tiered adjustment. The
amendment maintains the three-level adjustment for offenses motivated by the status of the official
victim, but increases the adjustment to six levels if that defendant’s offense guideline was from Chapter
Two, Part A (Offenses Against the Person). For example, a threat against a federal judge sentenced
pursuant to §2A6.1 (Threatening or Harassing Communications) that is calculated at base offense
level 12 could have received, before this amendment, a three-level enhancement under §3A1.2, which
would have resulted in an adjusted offense level of level 15 and a guideline range of 18 to 24 months.
Under this amendment, the defendant could receive a six-level adjustment, resulting in an enhanced
offense level of level 18 and a guideline range of 27 to 33 months. The six level enhancement also
applies to assaultive conduct against law enforcement officers or prison officials if the defendant
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committed the assault in a manner creating a substantial risk of serious bodily injury. This increase
comports with the directive in the Act to "ensure punishment at or near the maximum penalty for the
most egregious conduct covered by the offense” for offenses against federal officers, officials and

employees.

82A1.1. First Degree Murder

Commentary

Application Notes:

1. Applicability of Guideline.—This guideline applies in cases of premeditated killing. This

guideline also applies when death results from the commission of certain felonies. For
example, this guideline may be applied as a result of a cross reference e.g., a kidnapping in
which death occurs), or in cases in which the offense level of a guideline is calculated using
the underlying crime (e.q., murder in aid of racketeering).

2. Imposition of Life Sentence.—

(A) Offenses Involving Premeditated Killing—In the case of premeditated killing, life
imprisonment is the appropriate sentence if a sentence of death is not imposed. A
downward departure would not be appropriate in such a case. A downward departure




from a mandatory statutory term of life imprisonment is permissible only in cases in
which the government files a motion for a downward departure for the defendant’s
substantial assistance, as provided in 18 U.S.C. § 3553(e).

(B) Felony Murder.—f the defendant did not cause the death intentionally or knowingly,
a downward departure may be warranted. For example, a downward departure may
be warranted if in robbing a bank, the defendant merely passed a note to the teller, as
a result of which the teller had a heart attack and died. The extent of the departure
should be based upon the defendant’s state of mind .g., recklessness or negligence),
the degree of risk inherent in the conduct, and the nature of the underlying offense
conduct. However, departure below the minimum guideline sentence provided for
second degree murder in 82A1.2 (Second Degree Murder) is not likely to be
appropriate.  Also, because death obviously is an aggravating factor, it necessarily
would be inappropriate to impose a sentence at a level below that which the guideline
for the underlying offense requires in the absence of death.

3. Applicability of Guideline When Death Sentence Not Imposed.—If the defendant is sentenced
pursuant to 18 U.SC. § 3591 et seq. or 21 U.SC. § 848(e), a sentence of death may be
imposed under the specific provisions contained in that statute. This guideline applies when
a sentence of death is not imposed under those specific provisions.

82A1.2. Second Degree Murder 103 avcny

@ Bases O\fij‘@a\lé\&/e‘l*oaa 38

cited i

Application Note:

1. Upward Departure Provision.—If the defendant’s conduct was exceptionally heinous, cruel,
brutal, or degrading to the victim, an upward departure may be warranted. See 85K2.8
(Extreme Conduct).

* * *
82A1.3. Voluntary Manslaughter




@ Base Offense Level: 2529

Commentary

82A1.4. [nvoluntary Manslaughter

@ Base Offense Level:

(D] 12, if the eenduct—was—eriminaly—neghgentoffense involved criminally

negligent conduct; or

2 (Apply the greater): . 20\5
(A) 18, if the offense in%%ged\r‘é@ﬁess conduct; or

cv
o 50032 .
B mZ@mﬂhe offense involved the reckless operation of a means of
\)S.\I.TGV“K transportation.
ed 0
(b) Special Instruction

(D] If the offense involved the involuntary manslaughter of more than one
person, Chapter Three, Part D (Multiple Counts) shal be applied as if the
involuntary manslaughter of each person had been contained in a separate
count of conviction.

Commentary

Application Notes:




8§2A15.

§2A2.1.

Definitions—For purposes of this guideline:

"Criminally negligent” means conduct that involves a gross deviation from the standard of
care that a reasonable person would exercise under the circumstances, but which is not
reckless. Offenses with this characteristic usually will be encountered as assimilative crimes.

"Means of transportation” includes a motor vehicle (including an automobile or a boat) and
a mass transportation vehicle. "Mass transportation” has the meaning given that term in 18
U.S.C. § 1993(c)(5).

"Reckless’ means a situation in which the defendant was aware of the risk created by his
conduct and the risk was of such a nature and degree that to digegard that risk constituted
a gross deviation from the standard of care that a reasonable person would exercise in such
a situation. "Reckless' includes all, or nearly all, convictions for involuntary manslaughter
under 18 U.SC. § 1112. A homicide resulting from driving a means of transportation, or
similarly dangerous actions, while under the influence of alcohol or drugs ordinarily should
be treated as reckless.
2010

qver 2°

Conspiracy or Solicitation to Commit M urdeg on sept®
e
03 2°
€) Base Offense I_‘ev%'o?%@m
. _Yem\(\‘-\s

* * *

Assault with Intent to Commit Murder; Attempted Murder

@ Base Offense Levd:

D 2833, if the object of the offense would have constituted first degree
murder; or

(2 2227, otherwise,
(b) Specific Offense Characteristics

(D] Ayt (A) the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels, (B) # the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

* * *



Commentary

Application Notes:

8§2A2.2.

Definitions—For purposes of this guideline:

"First degree murder" means conduct that, if committed within the special maritime and
territorial jurisdiction of the United States, would constitute first degree murder under 18
U.SC. § 1111.

)
"Permanent or life-threatening bodily injury” and "serious bodg&’ﬂ‘iju?&' have the meaning
given those terms in Application Note 1 ofl th(so(geemsr%ntary to 8§1B1.1 (Application
Instructions). arcVe
2500
. NO-
Upward Departure Proviﬁb@n\ﬁ‘ﬂlé\\ the offense created a substantial risk of death or serious
. .. N.
bodily inj ury‘te%mdnb%han one person, an upward departure may be warranted.
c\

* * *

Aqgaravated Assault

@ Base Offense Level: 4514

(b) Specific Offense Characteristics

* * *

(2 Ayt (A)afirearm was discharged, increase by 5 levels; (B) ifa dangerous
weapon (including a firearm) was otherwise used, increase by 4 levels, (C)
# a dangerous weapon (including a firearm) was brandished or its use was
threatened, increase by 3 levels.

3 If the victim sustained bodily injury, increase the offense level according to
the seriousness of the injury:



Degree of Bodily Injury Increase in Level

(A) Bodily Injury add 23
(3)] Serious Bodily Injury add 45
© Permanent or Life-Threatening

Bodily Injury add 67

(D) If the degree of injury is between that specified in subdivisions (A)
and (B), add 34 levels; or

(E) If the degree of injury is between that specified in subdivisions (B)
and (C), add 56 levels.

However, the cumulative adjustments from application of subdivisions (2)
and (3) shall not exceed 10 levels.

* * *
(6) If the defendant was convicted under 18 U'S'C"Z g, LJ3(D) or § 115, increase
by 2 levels. jerpet 7
. on gep
\
—50,\03 ALY
0, WO \'E:omrrentary
MG

2. Application of Subsection (b)(1).—For purposes of subsection (b)(1), "more than minimal

planning” means more planning than is typical for commission of the offense in a simple form.
"More than minimal planning” also exists if significant affirmative steps were taken to conceal
the offense, other than conduct to which 83C1.1 (Obstructing or Impeding the Administration



of Justice) applies. For example, waiting to commit the offense when no witnesses were present
would not alone constitute more than minimal planning. By contrast, luring the victim to a
specific location or wearing a ski mask to prevent identification would constitute more than
minimal planning.

3. Application of Subsection (b)(2)—In a case involving a dangerous weapon with intent to
cause bodily injury, the court shall apply both the base offense level and subsection (b)(2).

4, Application of Official Victim Adjustment.—f subsection (b)(6) applies, 8§83Al.2 (Official
Victim) also shall apply.

Backaground: * x %

Subsection (b)(6) implements the directive to the Commission in subsection 11008(e) of the 21
Century Department of Justice Appropriations Act (the "Act"), Public Law 107-273. The enhancement
in subsection (b)(6) is cumulative to the adjustment in 83Al1.2 (Official Victim) in order to address
adequately the directive in section 11008(e)(2)(D) of the Act, which provides that the Commission shall
consider "the extent to which sentencing enhancements within the Federal guidelines and the authority
of the court to impose a sentence in excess of the applicable guideline range are adequate to ensure
punishment at or near the maximum penalty for the most egregious conduct covered by" 18 U.SC. 8§
111 and 115.

§2A2.3. Minor Assault gepte™
(@  BaeOffense Levely, 12-501
1 em\k‘\\'\s

d-\(\l\)l‘s'\"67, if the eenduetoffense involved physical contact, or if a dangerous
weapon (including a firearm) was possessed and its use was threatened; or

c\e
(2 34, otherwise.
(b) Specific Offense Characteristic
(D] If (A) the victim sustained bodily injury, increase by 2 levels; or (B) the
offense resulted in substantia bodily injury to an individua under the age of
sixteen years, increase by 4 levels.

(©) Cross Reference

D If the conduct constituted aggravated assault, apply 82A2.2 (Aggravated
Assault).

Commentary



Application Notes:

§2A2.4.

Definitions—For purposes of this guideline:

"Bodily injury", "dangerous weapon”, and "firearm" have the meaning given those terms in
Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"Minor assault” means a misdemeanor assault, or a felonious assault not covered by 82A2.2
(Aggravated Assault).

"Substantial bodily injury" means "bodily injury which involves (A) a temporary but
substantial disfigurement; or (B) a temporary but substantial loss or impai()r{gmt of the function
of any bodily member, organ, or mental faculty." See 18 U.S.C. §e%“1ggby@)?

cep
Application of Subsection (b)(1).—Conduct @@kd&ﬁ‘ﬁ%o&e basis for application of subsection
(a)(1) also may form the basis fgro_amzﬁ’@atlon of the enhancement in subsection (b)(1)(A) or
(B). . \’.Tem\«\r\,

jed \0 . .
Ot?&ructmq or_Impeding Officers

@ Base Offense Level: 610

(b) Specific Offense Characteristics

D H-the-eonduetinvelvedphysical-contact—orifIf (A) the offense involved
physical contact; or (B) a dangerous weapon (including a firearm) was
possessed and its use was threatened, increase by 3 levels.

(2 If the victim sustained bodily injury, increase by 2 levels.

Commentary

Application Notes:




Background: Violations of 18 U.SC. 88 1501, 1502, and 3056(d) ar

Definitions—For purposes of this guideline, "bodily injury”, "dangerous weapon”, and
"firearm" have the meaning given those terms in Application Note 1 of the Commentary to
§1B1.1 (Application Instructions).

Application of Certain Chapter Three Adjustments—The base offense level incorporates the
fact that the victim was a governmental officer performing official duties. Therefore, do not
apply 83A1.2 (Official Victim) unless, pursuant to subsection (c), the offense level is
determined under 82A2.2 (Aggravated Assault). Conversely, the base offense level does not
incorporate the possibility that the defendant may create a substantial risg\gf death or serious
bodily injury to another person in the course of fleeing fr(r)(\rgea'z%\;)v enforcement official
(although an offense under 18 U.SC. § 758 for fgeeeﬂg)‘%r evading a law enforcement
checkpoint at high speed will often, but noé?)ag\(\dyéemvolve the creation of that risk). If the
defendant creates that risk and g‘hlgﬁ@ guideline adjustment is applicable for the conduct
creating the risk, applsy §Weckle$ Endangerment During Flight).
gV

Upward ﬁgggrture Provision.—The base offense level does not assume any significant
disruption of governmental functions. In situations involving such disruption, an upward
departure may be warranted. See 85K2.7 (Disruption of Governmental Function).

O v ol o1 Ci cal

e misdemeanors; violation of 18
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(Apply the greatest):

@ If (1) the victim was (A) a government officer or employee; (B) a former
government officer or employee; or (C) a member of the immediate family
of a person described in subdivision (A) or (B); and (2) the offense of
conviction was motivated by such status, increase by 3 levels.

(b) If subsection (a)(1) and (2) apply, and the applicable Chapter Two guideline
is from Chapter Two, Part A (Offenses Against the Person), increase by

6 levels.
&em\)e‘ 25,
(©) If, in a manner creating a sg(pg\arﬁi%’ risk of serious bodily injury, the
defendant or a g&r\%g]af@i’wwhose conduct the defendant is otherwise

accountahlg—2"
S o, Terne™
cied 0V (1) knowing or having reasonable cause to believe that a person was
a law enforcement officer, assaulted such officer during the course
of the offense or immediate flight therefrom; or
(2 knowing or having reasonable cause to believe that a person was
a prison officia, assaulted such official while the defendant (or a
person for whose conduct the defendant is otherwise accountable)
was in the custody or control of a prison or other correctional
facility,
increase by 6 levels.
Commentary
Application Notes: * ok ok
2. Nonapplicability in Case of Incorporation of Factor in Chapter Two.—Do not apply this

adjustment if the offense guideline specifically incorporates this factor. Hr—mest—eases—the

12



the—Person): The only offense guideline in Chapter Two—Part-A that specifically incorporates
this factor is §2A2.4 (Obstructing or Impeding Officers).

Application of Subsections (a) and (b).—'Motivated by such datus'——sdbseetien—a), for
purposes of subsections (a) and (b), means that the offense of conviction was motivated by the
fact that the victim was a government officer or employee, or a member of the immediate family
thereof. This adjustment would not apply, for example, where both the defendant and victim
were employed by the same government agency and the offense was motivated by a personal
dispute. This adjustment also would not apply in the case of a robbery of a postal employee
because the offense guideline for robbery contains an enhancement (82B3.1(a)) that takes
such conduct into account.

Application of Subsection fb}(c). —

(A) In General.—Subsection {b}(c) applies in circumstances tantamount to aggravated
assault (i) against a law enforcement officer, committed in the course of, or in
immediate flight following, another offense; or (ii) against a prison official, while the
defendant (or a person for whose conduct the defendant is otherwise accountable) was
in the custody or control of a prison or other correctional facility. While subsection
{b)y(c) may apply in connection with a variety of offenses that are not by nature
targeted against official victims, its applicability is limited to assaul\tgve conduct against
such official victims that is sufficiently serious to create i Iést2 "substantial risk of

serious bodily injury”. n Sert®
wed ©°
aVCN
(B) Definitions—For purpose&gf a%@&é}lon b)(c):
1 em\(\ﬂ

"Custcaom Ueuqﬁdor control" includes "non-secure custody', i.e., custody with no
sg?uﬂcant physical restraint. For example, a defendant is in the custody anglor
control of a prison or other correctional facility if the defendant (i) is on a work detail
outside the security perimeter of the prison or correctional facility; (ii) is physically
away from the prison or correctional facility while on a pass or furlough; or (iii) is in
custody at a community corrections center, community treatment center, "halfway
house", or similar facility. The defendant also shall be deemed to be in the custody
andor control of a prison or other correctional facility while the defendant is in the
status of having escaped from that prison or correctional facility.

Upward Departure Provision.—f the official victim is an exceptionally high-level official, such

as the President or the Vice President of the United States, an upward departure may be
warranted due to the potential disruption of the governmental function.

13



cwe

d\ﬂU

14



2. Child Pornography and Sexual Abuse of Minors

Synopsis of Amendment: This amendment implements the directives to the Commission regarding child
pornography and sexual abuse offenses in the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003, (the "PROTECT Act"), Pub. L. 108-21. This amendment
makes changes to Chapter Two, Part A (Criminal Sexual Abuse), Chapter Two, Part G (Offenses
Involving Commercial Sex Acts, Sexual Exploitation of Minors, and Obscenity), 883D1.2 (Groups of
Closdly Related Counts), 5B1.3 (Conditions of Probation), 5D1.2 (Term of Supervised Release), and
5D1.3 (Conditions of Supervised Release), and Appendix A (Statutory Index).

First, the amendment consolidates 882G2.2 (Trafficking in Material Involving the Sexual Exploitation
of a Minor; Receiving, Transporting, Shipping, or Advertising Material Involving the Sexual
Exploitation of a Minor; Possessing Material Involving the Sexual Exploitation of a Minor with Intent
to Traffic), and 2G2.4 (Possession of Materials Depicting a Minor Engaged in Sexually Explicit
Conduct), into one guideline, 82G2.2 (Trafficking in Material Involving the Sexual Exploitation of a
Minor; Receiving, Transporting, Shipping, or Advertising Material Involving the Sexual Exploitation
of a Minor; Possessing Material Involving the Sexual Exploitation of a Minor with Intent to Traffic;
Possession of Materials Depicting a Minor Engaged in Sexually Explicit Conduct). Consolidation
addresses concerns raised by judges, probation officers, prosecutors, and defense attorneys
regarding difficulties in determining the appropriate guideline (82G2.2 or 82G2.4) for cases involving
convictions of 18 U.SC. § 2252 or 8§ 2252A. Furthermore, as a result of amendme_nts directed by the
PROTECT Act, these guidelines have a number of similar specific offense\%%gc@i&l Cs.
o SeP

Section 103 of the PROTECT Act established fiv é@a@(crhﬁi%sa?ory minimum terms of imprisonment for
offenses related to trafficking and re;cei%pﬁcrh?ld pornography under 18 U.S.C. 88 2252(a)(1)-(3)
and 2252A(a)(1), (2), (3), r%)%amdﬂ(%‘ﬁ‘ This section also increased the statutory maximum terms of
imprisonment for thgg@ \offénses from 15 years to 20 years. Furthermore, the PROTECT Act increased
the statutory mexirium penalty for possession offenses from five to ten years. As a result of these new
mandatory minimum penalties and the increases in the statutory maxima for these offenses, the
Commission increased the base offense level for these offenses.

The amendment provides two alternative base offense levels depending upon the statute of conviction.
The base offense level is set at level 18 for a defendant convicted of the possession of child
pornography under 18 U.SC. § 2252(a)(4), 18 U.S.C. 8§ 2252A(a)(5), or 18 U.SC. § 1466A(b), and
at level 22 for a defendant convicted of any other offense referenced to this guideline, primarily
trafficking and receipt of child pornography. The Commission determined that a base offense level
of level 22 is appropriate for trafficking offenses because, when combined with several specific
offense characteristics which are expected to apply in almost every case (e.q., use of a computer,
material involving children under 12 years of age, number of images), the mandatory minimum of 60
months imprisonment will be reached or exceeded in almost every case by the Chapter Two
calculations. The Commission increased the base offense level for possession offenses from level 15
to level 18 because of the increase in the statutory maximum term of imprisonment from 5 to 10 years,
and to maintain proportionality with receipt and trafficking offenses. The amendment also provides
a two-level decrease at 82G2.2(b)(1) for a defendant whose base offense level is level 22, whose
conduct was limited to the receipt or solicitation of material involving the sexual exploitation of a
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minor, and whose conduct did not involve an intent to traffic in or distribute the material. Thus,
individuals convicted of receipt of child pornography with no intent to traffic or distribute the material
essentially will have an adjusted offense level of level 20, as opposed to an offense level of level 22,
for receipt with intent to traffic, prior to application of any other specific offense characteristics. The
Commission’s review of these cases indicated the conduct involved in such "simple receipt" cases in
most instances was indistinguishable from "simple possession" cases. The statutory penalties for
"simple receipt" cases, however, are the same as the statutory penalties for trafficking cases.
Reconciling these competing concerns, the Commission determined that a two-level reduction from the
base offense level of level 22 is warranted, if the defendant establishes that there was no intent to
distribute the material.

The amendment also provides a new, six-level enhancement at §2G2.2(b)(3)(D) for offenses that
involve distribution to a minor with intent to persuade, induce, entice, or coerce the minor to engage
in any illegal activity, other than sexual activity.

The amendment also makes a number of changes to the commentary at 82G2.2, as follows. The
amendment adds several definitions, including definitions of "computer,” "image,” and "interactive
computer service," to provide greater guidance for these terms and uniformity in application of the
guideline. The amendment also broadens the "use of a computer" enhancement at §2G2.2(b)(5) in two
ways. First, the amendment expands the enhancement to include an "interactive computer service"
(e.q., Internet access devices), as defined in 47 U.SC. § 230(f)(2). The Commios%on concluded that
the term "computer” did not capture all types of Internet devices. ThL(J“sOém?)a?nendment expands the
definition of "computer” to include other devices that invo!ve 'rg@r@@ﬂ\?{a computer services (e.q., Web-
Tv). In addition, the amendment broadens tla% @nhélr‘?cement by explicitly providing that the
enhancement applies to offenses in whi Ot_hél@@mputer or interactive computer service was used to
obtain possesson of child pornqg;m}sﬂc material. Prior to this amendment, the enhancement only
applied if the complé%%dwash for the transmission, receipt or distribution of the material.

The PROTECT Act directly amended §82G2.2 and 2G2.4 to create a specific offense characteristic
related to the number of child pornography images. That specific offense characteristic provides a
graduated enhancement of two to five levels, depending on the number of images. However, the
congressional amendment did not provide a definition of “"image,” which raised questions regarding
how to apply the specific offense characteristic. This amendment defines the term "image" and
provides an instruction regarding how to apply the specific offense characteristic to videotapes.
Application Note 4 states that an "image' means any visual depiction described in 18 U.SC. § 2256(5)
and (8) and instructs that each photograph, picture, computer or computer-generated image, or any
similar visual depiction shall be considered one image. Furthermore, the application note provides
that each video, video-clip, movie, or similar recording shall be considered to have 75 images for
purposes of the specific offense characteristic. Application Note 4 also provides two possible grounds
for an upward departure (if the number of images substantially under-represents the number of minors
or if the length of the videotape or recording is substantially more than five minutes). Because the
image specific offense characteristic created directly by Congress in the PROTECT Act essentially
supercedes an earlier directive regarding a specific offense characteristic relating to the number of
items (see Pub. L. 102-141 and Amendment 436), the Commission deleted the specific offense
characteristic for possessing ten or more child pornographic items (formerly 82G2.4(b)(3)). This
deletion avoids potential litigation regarding issues of "double counting" if both specific offense

16



characteristics were retained in the guideline.

In response to the increase in the use of undercover officers in child pornography investigations, the
amendment expands the definition of "minor.” "Minor" is defined as (1) an individual who had not
attained the age of 18 years, (2) an individual, whether fictitious or not, who a law enforcement officer
represented to a participant (A) had not attained the age of 18 years, and (B) could be provided to a
participant for the purposes of engaging in sexually explicit conduct; or (3) an undercover law
enforcement officer who represented to a participant that the officer had not attained the age of 18
years.

The amendment also makes clear that distribution includes advertising and posting material involving
the sexual exploitation of a minor on a website for public viewing but does not include soliciting such
material. In response to a circuit conflict, the amendment adds an application note to make clear that
the specific offense characteristic for material portraying sadistic or masochistic conduct applies
regardless of whether the defendant specifically intended to possess, receive, or distribute such
material. The circuit courts have disagreed regarding whether a defendant must have specifically
intended to receive the sadistic or masochistic images. Some circuit courts have required that the
defendant must have intended to receive these images. See United Sates v. Kimbrough, 69 F.3d 723
(5™ Cir. 1995); United States v. Tucker, 136 F.3d 763 (11" Cir. 1998). The Seventh Circuit has held
that this specific offense characteristic is applied based on a strict liability standard, and that no proof
of intent is necessary. See United Sates v. Richardson, 238 F.3d 837 (7" Cir. 200@. The Commission
followed the Seventh Circuit's holding that the enhancement appli&se(e(jar%ﬁeﬁ of whether the
defendant specifically intended to possess, receive, or distribu;e %}\m&f@?ﬁ” .
03 a(o‘(\\\le

Second, section 103 of the PROTECT Act wq’é@a the mandatory minimum term of imprisonment from
10 to 15 years for offenses re\llat@gm\é‘“the production of child pornography under 18 U.S.C. § 2251.
In response, the am%tadm(@]tsinc'reas& the base offense level at §2G2.1 (Sexually Exploiting a Minor
by Production of @axually Explicit Visual or Printed Material; Custodian Permitting Minor to Engage
in Sexually Explicit Conduct; Advertisement for Minors to Engage in Production) from level 27 to level
32. A base offense level of level 32 is appropriate for production offenses because, combined with
the application of several specific offense characteristics that are expected to apply in almost all
production cases (e.g., age of the victim), this base offense level will ensure that the 15 year mandatory
minimum (180 months) will be met in by the Chapter Two calculations almost every case.

The amendment adds three new specific offense characteristics that are associated with the production
of child pornography. The amendment provides, at §2G2.1(b)(2), a two-level increase if the offense
involved the commission of a sex act or sexual contact, or a four-level increase if the offense involved
a sex act and conduct described in 18 U.SC. § 2241(a) or (b) (i.e., the use of force was involved).
The Commission concluded that this type of conduct is more serious than the production of a picture
without a sex act or the use of force, and therefore, a two- or four-level increase is appropriate. The
amendment also adds a two-level increase if the production offense also involved distribution. The
Commission concluded that because traffickers sentenced at 8§2G2.2 receive an increase for
distributing images of child pornography, an individual who produces and distributes the image(s)
also should be punished for distributing the item. Lastly, the amendment adds a new, four-level
increase if the offense involved material portraying sadistic or masochistic conduct. Similar to the
distribution specific offense characteristic, the Commission concluded that, because §2G2.2 contains
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a four-level increase for possessing, receiving or trafficking these images, the producers of such
images also should receive comparable additional punishment.

Third, this amendment creates a new guideline, §2G1.3 (Promoting a Commercial Sex Act or Prohibited
Sexual Conduct with a Minor; Transportation of Minors to Engage in a Commercial Sex Act or
Prohibited Sexual Conduct; Travel to Engage in Commercial Sex Act or Prohibited Sexual Conduct
with a Minor; Sex Trafficking of Children; Use of Interstate Facilities to Transport Information about
a Minor), to specifically address offenses under chapter 117 of title 18, United States Code
(Transportation for Illegal Sexual Activity and Related Crimes). Prior to the amendment, chapter 117
offenses, primarily 18 U.SC. 88 2422 (Coercion and Enticement) and 2423 (Transportation of
Minors), were referenced by Appendix A (Satutory Index) to either 82G1.1 or §2A3.2. Offenses under
18 U.SC. 88 2422 and 2423(a) (Transportation with Intent to Engage in Criminal Sexual Activity) are
referenced to §2G1.1 (Promoting A Commercial Sex Act or Prohibited Sexual Conduct), but are then
cross referenced from §2G1.1 to §2A3.2 (Criminal Sexual Abuse of a Minor Under the Age of Sixteen
Years (Statutory Rape) or Attempt to Commit Such Acts) in order to account for certain underlying
behavior. Application of this cross reference has led to confusion among courts and practitioners.
Offenses under 18 U.S.C. § 2423(b) (Travel with Intent to Engage in Sexual Act with a Juvenile) are
referenced to 82A3.1, 82A3.2, or §2A3.3, but most are sentenced at §2A3.2. Until recently, the
majority of cases sentenced under 82A3.2 were statutory rape cases that occurred on federal property
(e.q., military bases) or Native American lands. In fiscal years 2001 and 2002, the majority of cases
sentenced under the statutory rape guideline were coercion, travel, and transporée\igon offenses. The
creation of a new guideline for these cases is intended to address rg@(éﬁaapropriately the issues
specific to these offenses. In addition, the removal of t egg%%% from 82A3.2 will permit the
Commission to more appropriately tailor that guid 'r@oté)\’%ctual statutory rape cases. Furthermore,
travel and transportation cases have a Q(f)fex@rf?gstatutory penalty structure than § 2243(a) statutory
rape cases. . \,_Te“‘\““’
gV

Prior to the anenﬁ\r}%nt, §2A3.2 provided alternative base offense levels of (1) level 24 for a chapter
117 violation with a sexual act; (2) level 21 for a chapter 117 violation with no sexual act (e.q., a sting
case); or (3) level 18 for statutory rape with no travel. The PROTECT Act created a five year
mandatory minimum term of imprisonment for 18 U.SC. 8§ 2422(a) and 2423(a) and increased the
statutory maximum term of imprisonment for these offenses from 15 to 30 years. The PROTECT Act,
however, did not increase the statutory maximum penalty, nor did the Act add a mandatory minimum,
for 18 U.S.C. § 2243(a) offenses.

This new guideline has a base offense level of level 24 to account for the new mandatory minimum
terms of imprisonment established by the PROTECT Act. The new guideline provides six specific
offense characteristics to provide proportionate enhancements for aggravating conduct that may
occur in connection with these cases. The guideline contains enhancements for commission of a sex
act or commercial sex act, use of a computer, misrepresentations of identity, undue influence, custody
issues, and involvement of a minor under the age of 12 years. The amendment also provides three
cross references to account for certain more serious sexual abuse conduct, including a cross reference
if the offense involved conduct described in 18 U.SC. § 2241 or § 2242. Furthermore, the amendment
makes conforming changes to 82G1.1 (Promoting a Commercial Sex Act or Prohibited Sexual
Conduct) as a result of the creation of the new travel guideline. Section 2G1.1 is expected to apply
primarily to adult prostitution cases because of the creation of §2G1.3.
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Fourth, section 521 of the PROTECT Act created a new offense at 18 U.S.C. § 2252B (Misleading
Domain Names on the Internet). Section 2252B(a) prohibits the knowing use of a misleading domain
name on the Internet with the intent to deceive a person into viewing material constituting obscenity.
Offenses under this subsection are punishable by a maximum term of imprisonment of two years.
Section 2252B(b) prohibits the knowing use of a miseading domain name with the intent to deceive
a minor into viewing material that is harmful to minors, with a maximum term of imprisonment of four
years. The amendment refers the new offense to §2G3.1 (Importing, Mailing, or Transporting Obscene
Matter; Transferring Obscene Matter to a Minor), modifies the title of the guideline to include
"Midleading Domain Names", and provides a two-level enhancement at §2G3.1(b)(2), if "the offense
involved the use of a miseading domain name on the Internet with the intent to deceive a minor into
viewing material on the Internet that is harmful to minors." In addition, the amendment also provides
enhancements for the following conduct: (1) distribution to a minor that was intended to persuade,
induce, entice, or coerce a minor to engage in any illegal activity; and (2) use of a computer or
interactive computer service. Finally, the amendment adds §2G3.1 to the list of guidelines at
subsection (d) of 83D1.2 (Groups of Closely Related Counts). Grouping multiple counts of these
offenses pursuant to 83D1.2(d) is appropriate because typically these offenses, as well as other
pornography distribution offenses, are ongoing or continuous in nature. The amendment makes other
minor technical changes to the commentary to make this guideline consistent with other Chapter Two,
Part G guidelines.

Fifth, in response to a circuit conflict, this amendment adds a condition to §§g}%}..3 (Conditions of
Probation) and 5D1.3 (Conditions of Supervised Release) permitting th%ézozhs %o limit the use of a
computer or an interactive computer service for sex offenses i(gh\ﬂhi@ﬁ the defendant used such items.
The circuit courts have disagreed over impositioa?) gfomé‘&rlctive computer use and Internet-access
conditions. Some circuit courts have _9&%59) allow complete prohibitions on computer use and
Internet access (see United Sate‘spm\(‘ sky, 287 F.3d 122 (2nd Cir. 2002) (invalidating restrictions
on computer use an% &méﬂr’%t \'u'se); United Sates v. Freeman, 316 F.3d 386 (3d Cir. 2003) (same)),
but other circuit c?t\)\urts have upheld restrictions on computer use and Internet access with probation
officer permission (see United Sates v. Fields, 324 F.3d 1025 (8th Cir. 2003) (upholding condition
prohibiting defendant from having Internet service in his home and allowing possessing of a computer
only if granted permission by his probation officer); United Sates v. Walser, 275 F.3d 981 (10th Cir.
2001) (prohibiting Internet use but allowing Internet use with probation officer's permission); United
States v. Zinn, 321 F.3d 1084 (11th Cir. 2003) (same)). Other courts have permitted a complete ban
on a convicted sex offender's Internet use while on supervised release.  See United States v. Paul, 274
F.3d 155 (5th Cir. 2001) (upholding complete ban on Internet use).

In addition, this amendment makes §85D1.2 (Term of Supervised Release) consistent with changes made
by the PROTECT Act regarding the applicable terms of supervised release under 18 U.SC. § 3583 for
sex offenders.

Sxth, section 401(i)(2) of the PROTECT Act directs the Commission to "amend the Sentencing
Guidelines to ensure that the Guidelines adequately reflect the seriousness of the offenses’ under
sections 2243(b) (Sexual Abuse of a Ward), 2244(a)(4) (Abusive Sexual Contact), and 2244(b) (Sexual
Contact with a Person without that Person's Permission) of title 18, United States Code. This
amendment makes several amendments to the guidelines in Chapter Two, Part A (Criminal Sexual
Abuse) to address this directive and to account for proportionality issues created by the increases in
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the Chapter Two, Part G guidelines. In addition, the amendment makes changes to the commentary
to make the definitions in these guidelines consistent with definitions in the pornography guidelines.

Seventh, the amendment increases the base offense level at §2A3.1 (Criminal Sexual Abuse; Attempt
to Commit Criminal Sexual Abuse) from level 27 to level 30 to maintain proportionality between this
guideline and §2G2.1, the production of child pornography guideline, the base offense level of which
was raised to level 32 by this amendment. Furthermore, the amendment adds the term "interactive
computer service" to the computer enhancement in 82A3.1.

Eighth, the amendment increases the offense levels for two specific offense characteristics at §2A3.2.
The amendment increases the custody, care, or supervisory control enhancement from two to four
levels at §2A3.2(b)(1), and changes 82A3.2(b)(3), which involves the misrepresentation or undue
influence by the defendant, from a two- to a four-level increase. The Commission concluded that an
increase in the magnitude of these enhancements is appropriate because of the seriousness of such
conduct. The amendment also deletes the alternative base offense level of level 21 or level 24 because
these cases will be referenced to the new travel guideline at 82G1.3.

Ninth, in response to section 401 of the PROTECT Act, the amendment increases the base offense level
at 82A3.3 (Criminal Sexual Abuse of a Ward) from level 9 to a level 12. Although 18 U.S.C. § 2243(b)
offenses have only a one-year statutory maximum term of imprisonment, the Commission determined
that these offenses were serious in nature and deserved punishment near that statutoBry(Zr(r)%i mum.
ex 2%

Finally, the amendment increases the alternative base offense Ieggls@ﬁ‘%‘ﬁ\xaél (Abusive Sexual Contact
or Attempt to Commit Abusive Sexual Contact) tgglm\\’f& 16, or 12, depending on the conduct
involved in the offense. Prior to the _dme’h?, these base offenses levels were level 16, 12, or 10.
Base offense level 20 applies if thgmiﬁ%nse involved conduct described in 18 U.S.C. § 2241(a) or (b).
Base offense level ,1% &\ppme%'i the offense involved conduct described in 18 U.S.C. § 2242, and base
offense level 12 aﬁt\)}ies for all other cases sentenced at this guideline. The Commission concluded that
these increases were appropriate to account for the serious conduct committed by the defendant and
to maintain proportionality with other Chapter Two, Part A guidelines.

82A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

@ Base Offense Level: 2730

(b) Specific Offense Characteristics

D If the offense was—eommitted—by—the—means—set—+ferthinvolved conduct
described in 18 U.S.C. § 2241(a) or (b), increase by 4 levels.

* * *

(6) If, to persuade, induce, entice, or coerce a minor to engage in prohibited
sexua conduct, or if, to facilitate transportation or travel, by a minor or a
participant, to engage in prohibited sexual conduct, the offense involved (A)
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the knowing misrepresentation of a participant’s identity; or (B) the use of
a computer or an aternet-aceess—devieanteractive computer service
increase by 2 levels.

(©) Cross References

(D] If avictim was killed under circumstances that would constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within the territorial or
maritime jurisdiction of the United States, apply 82Al1.1 (First Degree
Murder), if the resulting offense level is greater than that determined above.

(2 If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, a minor to engage in sexually explicit
conduct for the purpose of producing a visua depiction of such conduct,
aoply 82G2.1 (Sexudly Exploiting a Minor by Production of Sexually
Explicit Visua or Printed Materid; Custodian Permitting Minor to Engage
in Sexudly Explicit Conduct; Advertisement for Minors to Engage in
Production), if the resulting offense level is greater than that determined
above.

(d) Special Instruction

D If the offense occurred inlaﬁﬁﬁﬁwﬁg\—ﬁaﬁﬁw—aﬁd—m&\%ﬁm—w&—a
eerfeef're»ﬁi—empl%g%@%m\bey or control of a prison or other correctional
i

facility ar@othték im was a prison official, the offense shdl be deemed to
 haveai"official victim for purposes of subsection a}(c)(2) of §3AL2

o'\xed'\nUS' (Official Victim).
Commentary

* * *

Application Notes:
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703 &

Definitions—For purposes of this gtad@lrfé)
. A

" Abducted"”, e" Ma%ent or life-threatening bodily injury”, and "serious bodily injury” have

the meani an given those terms in Application Note 1 of the Commentary to §1B1.1 (Application

Instructions). However, for purposes of this guideline, "serious bodily injury" means conduct

other than criminal sexual abuse, which already is taken into account in the base offense level

under subsection (a).

"Custody or control" and "prison official” have the meaning given those terms in Application
Note 4 of the Commentary to 83A1.2 (Official Victim).

"Child pornography" has the meaning given that termin 18 U.S.C. § 2256(8).

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possession with intent to distribute, production,
transportation, and advertisement, related to the transfer of material involving the sexual
exploitation of a minor.  Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing, but does not include the mere
solicitation of such material by a defendant.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
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Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
83B1.1 (Aggravating Role).

"Prohibited sexual conduct” (A) means any sexual activity for which a person can be charged
with a criminal offense; (B) includes the production of child pornography; and (C) does not
include trafficking in, or possession of, child pornography.

"Victim" includes an undercover law enforcement officer.

Application of Subsection (b)(1).—For purposes of subsection (b)(1), "conduct described in
18 U.SC. § 2241(a) or (b)" is: (i) using force against the victim; (ii) threatening or placing
the victim in fear that any person will be subject to death, serious bodily injury, or kidnapping;
(iii) rendering the victim unconscious, or (iv) administering by force 06 \gmreat of force, or
without the knowledge or permission of the victim, a dru bg@t@%a(?ant, or other similar
substance and thereby substantially impairing the‘abi ig(\ eedifie victim to appraise or control
conduct. This provision would apply, for0§>gmﬁp‘18, if any dangerous weapon was used or
brandished, or in a case in which the2ability of the victim to appraise or control conduct was
substantially impai re% by ereig& S alcohol.
S

wed WO
Applicatioff 5f Subsection (b)(3).—

(A) Care, Custody, or Supervisory Control.—Subsection (b)(3) is to be construed broadly
and includes offenses involving a victim less than 18 years of age entrusted to the
defendant, whether temporarily or permanently. For example, teachers, day care
providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the
minor and not simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(3)
applies, do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

Application of Subsection (b)(6).—

(A) Misrepresentation of Participant’s Identity.—The enhancement in subsection (b)(6)(A)
applies in cases involving the misrepresentation of a participant’s identity to (A)
persuade, induce, entice, or coerce a minor to engage in prohibited sexual conduct;
or (B) facilitate transportation or travel, by a minor or a participant, to engage in
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56.

(B)

prohibited sexual conduct.  Subsection (b)(6)(A) is intended to apply only to
misrepresentations made directly to a minor or to a person who exercises custody,
care, or supervisory control of the minor. Accordingly, the enhancement in subsection
(b)(6)(A) would not apply to a misrepresentation made by a participant to an airline
representative in the course of making travel arrangements for the minor.

Use of a Computer or Interactive Computer Service.—Subsection (b)(6)(B) provides

an enhancement if a computer or an interactive computer service was used to (i)
persuade, induce, entice, or coerce a minor to engage in prohi(?{@d sexual conduct;
or (ii) facilitate transportation or travel, by a minor ?(I\’b@( ’&r?’rcipant, to engage in
prohibited sexual conduct. Subsection (b)_(G)é@n Beifended to apply only to the use
of a computer or an interactive co T@m@éﬁllce to communicate directly with a minor
or with a person who ‘oi@eéocustody, care, or supervisory control of the minor.
Accordingly, t@e(@uwﬁﬁhcenmt would not apply to the use of a computer or an
inte,r‘aélgtme)&)mbuter service to obtain airline tickets for the minor from an airline's
Intérnet site.

Application of Subsection (c)(1).—

(A)

(B)

In General.—The cross reference in subsection (c)(1) is to be construed broadly and
includes all instances where the offense involved employing, using, persuading,
inducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explicit conduct for the purpose of
producing any visual depiction of such conduct.

Definition.—For purposes of subsection (c)(1), "sexually explicit conduct" has the
meaning given that termin 18 U.S.C. 8§ 2256(2).

Upward Departure Provision.—f a victim was sexually abused by more than one participant,

an upward departure may be warranted. See 85K2.8 (Extreme Conduct).

* * *
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8§2A3.2. Criminal Sexual Abuse of a Minor Under the Age of Sixteen Years (Statutory Rape)
or Attempt to Commit Such Acts

@ Base Offense Level: 18
(b) Specific Offense Characteristics

D If the wietimminor was in the custody, care, or supervisory control of the
defendant, increase by 24 levels. 2OAD

(2 If (A) subsection (b)(1) does not apply; and (B)(i) the offense involved the
knowing misrepresentation of a participant’s identity to persuade, induce,
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entice, or coerce the minor to engage in prohibited sexual conduct; or (ii) a
participant otherwise unduly influenced the minor to engage in prohibited
sexual conduct, increase by 4 levels.

3 If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce the minor to engage in prohibited sexual conduct,
increase by 2 levels.

* * *
Commentary
* * *
Application Notes:
1. Definitions—or purposes of this guideline:

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

or 29

. S . oo S

"Minor" means (A) an individual who had not attaln%joméeéb\e of 16 years; (B) an individual,
whether fictitious or not, who a law enfqr@gm@ﬁ“”oefficer represented to a participant (i) had
not attained the age of 16 ye‘arsN@_rdeﬁ’B could be provided for the purposes of engaging in
sexually explicit condl{p.t‘,(eoﬂ\“fb) an undercover law enforcement officer who represented to
a partici pag\t‘éaahtﬁe officer had not attained the age of 16 years.

* * *

SOy all oA 1C CIo O

Supervisory Control Enhancement.—

(A) In General.—Subsection (b)(1) is intended to have broad application and is to be
applied whenever the wietraminor is entrusted to the defendant, whether temporarily
or permanently. For example, teachers, day care providers, baby-sitters, or other
temporary caretakers are among those who would be subject to this enhancement. In
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(B)

determining whether to apply this enhancement, the court should look to the actual
relationship that existed between the defendant and the wietimminor and not simply to
the legal status of the defendant-vietiraminor relationship.

Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(1)

applies, do not apply subsection (b)(2) or §3B1.3 (Abuse of Position of Trust or Use
of Special ill).




3.

65.

76.

Application of Subsection (b)(2).—

(A)

(B)

Misrepresentation of ldentity.—The enhancement in subsection (b)(2)(B)(i) applies in
cases involving the misrepresentation of a participant’s identity to persuade, induce,
entice, or coerce the minor to engage in prohibited sexual conduct.  Subsection
(b)(2)(B)(i) is intended to apply only to misrepresentations made directly to the minor
or to a person who exercises custody, care, or supervisory control of the minor.
Accordingly, the enhancement in subsection (b)(2)(B)(i) would not apply to a
misrepresentation made by a participant to an airline representative in the course of
making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(2)(B)(i) may apply
includes misrepresentation of a participant’s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to persuade, induce, entice,
or coerce the minor to engage in prohibited sexual conduct. Accordingly, use of a
computer screen name, without such intent, would not be a sufficient basis for
application of the enhancement. 5
el 25’20«
Undue Influence—In determining whether %WW}Q%(Z)(B)(H) applies, the court
should closely consider the facts atbé‘\‘f?ase to determine whether a participant’'s
influence over the minor cg{gpr\dﬁ’ the voluntariness of the minor’s behavior.
. A
In aegaw\)r?’vvhich a participant is at least 10 years older than the minor, there shall
be®a rebuttable presumption, for purposes of subsection (b)(2)(B)(ii), that such
participant unduly influenced the minor to engage in prohibited sexual conduct. In
such a case, some degree of undue influence can be presumed because of the
substantial difference in age between the participant and the minor.

Application of Subsection (b)(3).—Subsection (b)(3) provides an enhancement if a computer

or an interactive computer service was used to persuade, induce, entice, or coerce the minor
to engage in prohibited sexual conduct. Subsection (b)(3) is intended to apply only to the use
of a computer or an interactive computer service to communicate directly with the minor or
with a person who exercises custody, care, or supervisory control of the minor.

Background: This section applies to offenses involving the criminal sexual abuse of an individual who
had not attained the age of 16 years. While this section applies to consensual sexual acts prosecuted
under 18 U.SC. § 2243(a) that would be lawful but for the age of the victim, it also applies to cases,
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prosecuted under 18 U.S.C. § 2243(a) er—chapter—ti7—of—titte—18—Ynited—Sates—Code, in which a

participant took active measure(s) to unduly influence the wietimaminor to engage in prohibited sexual
conduct and, thus, the voluntariness of the wietim-sminor’'s behavior was compromised. A two-level
enhancement is provided in subsection (b)(2) for such cases. It is assumed that at least a four-year
age difference exists between the wietimminor and the defendant, as specified in 18 U.S.C. § 2243(a).
A two-level enhancement is provided in subsection (b)(1) for a defendant who victimizes a minor under
his supervision or care. However, if the wetmminor had not attained the age of 12 years, §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse) will apply, regardless of the
"consent” of the wietimminor.

82A3.3. Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts

@ Base Offense Level: 912
(b) Specific Offense Characteristics

(D] If the offense involved the knowing misrepresentation of a participant’s
identity to €Ay persuade, induce, entlce or coerce a mlnor to engage in
prohlblted sexual conduct;

e
(2 If a computer or an I-ﬁ%emet-a%eWeenteractlve computer service was
used to (—Aﬁ—per a@emﬁ‘k‘]bce entice, or coerce a minor to engage in

prohl blte%§exaﬁ conduct—e&éB)—f—aeHﬁa&e—traﬁspeﬁa&reﬁ—eHrao‘el—by—a

ddet, increase by

Application Notes:

1. Ferpurpeses-ef-this-guidetinre—Definitions—or purposes of this guideline:

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service' has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).




8§2A3.4.

5
25.29"
Application of Subsection (b)(1).—The enhancemen Wswﬁ%ectlon (b)(1) applies in cases

e(

involving the misrepresentation of a par %@adﬂ\éeldentlty to persuade, induce, entice, or
coerce a minor to engage in prohihited- §8Xual conduct. Subsection (b)(1) is intended to apply
only to mlsrepr@entanons(gva\ﬂé‘dg\rectly to a minor or to a person who exercises custody, care,
or wperwsg\r‘g&amwo?’o the minor.

The misrepresentation to which the enhancement in subsection (b)(1) may apply includes
misrepresentation of a participant’s name, age, occupation, gender, or status, as long as the
misrepresentation was made with the intent to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Accordingly, use of a computer screen name, without
such intent, would not be a sufficient basis for application of the enhancement.

Application of Subsection (b)(2).—Subsection (b)(2) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Subsection (b)(2) is intended to apply only to the use of
a computer or an interactive computer service to communicate directly with a minor or with a
person who exercises custody, care, or supervisory control of the minor.

* * *

Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact

@ Base Offense Level:
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(b)

(D 20, if the offense involved conduct described in 18 U.S.C. § 2241(a) or (b);
(2 16, if the offense involved conduct described in 18 U.S.C. § 2242; or

(3 12, otherwise.

Specific Offense Characteristics

(D] If the victim had not attained the age of twelve years, increase by 4 levels;
but if the resulting offense level is less than 4620, increase to level 4620.

4 If the offense involved the knowing misrepresentation of a participant’s
identity to persuade, induce, entice, or coerce a minor to engage in
prohibited sexual conduct, increase by 2 levels.

(5) If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce a minor to engage in prohibited sexual conduct,
increase by 2 levels.

* * *
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Application Notes:

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230()(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

2. Application of Subsection (a)(1).—For purposes of subsection (a)(1), "conduct described in

18 U.SC. § 2241(a) or (b)" is (i) using force against the victim; (ii) threatening or placing
the victim in fear that any person will be subjected to death, serious bodily injury, or
kidnapping; (iii) rendering the victim unconscious; or (iv) administering by force or threat of
force, or without the knowledge or permission of the victim, a drug, intoxicant, or other similar
substance and thereby substantially impairing the ability of the victim to appraise or control
conduct.

3. Application of Subsection (a)(2).—For purposes of subsection (a)(2), "conduct described in
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18 U.SC. § 2242" is. (i) threatening or placing the victim in fear (other than by threatening
or placing the victim in fear that any person will be subjected to death, serious bodily injury,
or kidnapping); or (ii) victimizing an individual who is incapable of appraising the nature of
the conduct or physically incapable of declining participation in, or communicating
unwillingness to engage in, the sexual act.

Application of Subsection (b)(3).—

(A) Custody, Care, or Supervisory Control.— Subsection (b)(3) is intended to have broad
application and is to be applied whenever the victim is entrusted to the defendant,
whether temporarily or permanently. For example, teachers, day care providers, baby-
dtters, or other temporary caretakers are among those who would be subject to this
enhancement. In determining whether to apply this enhancement, the court should
look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

(B) Inapplicability of Chapter Three Adjustment.—f the enhancement in subsection (b)(3)
applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special Skill).

65.

76.

Misrepresentation of a Participant’s Identity.— The t in subsection (b)(4) applies

in cases involving the misrepresentation o&saardd?‘t?mpant S identity to {(A)y—persuade, induce,
entice, or coerce a minor toNgngaécg in prohlblted sexual conduct—eth)—fhaeHﬁate

SJbsectlon (&3649\ ‘Qﬁntended to apply only to mlsreprwentatlons made dlrectly to a minor or
to a persor(f who exercises custody, care, or supervisory control of the minor. Accordingly, the
enhancement in subsection (b)(4) would not apply to a misrepresentation made by a participant
to an airline representative in the course of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(4) may apply includes
misrepresentation of a participant’s name, age, occupation, gender, or status, as long as the
misrepresentation was made with the intent to {A)y-persuade, induce, entice, or coerce a minor

to engage in prohibited sexual conduct—er—{B)—factHitate—transpertaton—or—ravel—by—a—+Hhoer
of—a—partictpant—to—engage—h—prohibited—sexual—eonduet.  Accordingly, use of a computer

screen name, without such intent, would not be a sufficient basis for application of the
enhancement.




tor_the rrinert T o

Application of Subsection (b)(5).—Subsection (b)(5) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Subsection (b)(5) is intended to apply only to the use of
a computer or an interactive computer service to communicate directly with a minor or with a
person who exercises custody, care, or supervisory control of the minor.

Background:  This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under 882A3.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however,
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the vi ctlm had attained the age of twelve years but had not
attained the age of sixteen years. -
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82G1.1. Promoting a Commercial Sex Act or Prohibited Sexual Conduct with an Individual

Other than a Minor

@ Base Offense Level: 14
(b) Specific Offense Characteristic

(D] If the offense involved fraud or coercion, increase by 4 levels.
(@) Cross Reference

(D) If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b) or
18 U.SC. § 2242, apply §2A3.1 (Crimina Sexua Abuse; Attempt to
Commit Criminal Sexua Abuse).

(d) Special Instruction
yed O
(D] If the offense ing B@dﬂiﬁﬁt\)’re than one victim, Chapter Three, Part D
(Multiple qum?—sf’ shall be applied as if the promoting of a commercial sex
\I.acetﬁf““prohibited sexual conduct in respect to each victim had been

e V2" contained in a separate count of conviction.
Commentary

Satutory Provisions:. 8 U.S.C. § 1328 (only if the offense involved a victim other than a minor); 18
U.SC. 88 1591 (only if the offense involved a victim other than a minor), 2421 (only if the offense
involved a victim other than a minor), 2422(a) (only if the offense involved a victim other than a
minor).

Application Notes:

1. Definitions—or purposes of this guideline:
"Commercial sex act" has the meaning given that termin 18 U.S.C. § 1591(c)(1).

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Promoting a commercial sex act" means persuading, inducing, enticing, or coercing a person
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to engage in a commercial sex act, or to travel to engage in, a commercial sex act.

"Victim" means a person transported, persuaded, induced, enticed, or coerced to engage in,
or travel for the purpose of engaging in, a commercial sex act or prohibited sexual conduct,
whether or not the person consented to the commercial sex act or prohibited sexual conduct.
Accordingly, "victim" may include an undercover law enforcement officer.

Application of Subsection (b)(1).—Subsection (b)(1) provides an enhancement for fraud or
coercion that occurs as part of the offense and anticipates no bodily injury. If bodily injury
results, an upward departure may be warranted. See Chapter Five, Part K (Departures). For
purposes of subsection (b)(1), "coercion" includes any form of conduct that negates the
voluntariness of the victim. This enhancement would apply, for example, in a case in which
the ability of the victim to appraise or control conduct was substantially impaired by drugs or
alcohol. This characteristic generally will not apply if the drug or alcohol was voluntarily
taken.

Application of Chapter Three Adjustment.—For the purposes of 83B1.1 (Aggravating Role),
a victim, as defined in this guideline, is considered a participant only if that victim assisted in
the promoting of a commercial sex act or prohibited sexual conduct in respect to another
victim.

2019

Application of Subsection (c)(1).— o oer 29,
se
(A) Conduct Described in 18 U.SC. § ;@ﬂ@“‘%? O(YE)).—For purposes of subsection (c)(1),
conduct described in 18 Lé‘§_@2—§02 41(a) or (b) is: (i) using force against the victim;
(i) threateninqj qepm&ng the victim in fear that any person will be subject to death,
seri_(%gé-\h&ji injury, or kidnapping; (iii) rendering the victim unconscious, or (iv)
ad%nisiering by force or threat of force, or without the knowledge or permission of
the victim, a drug, intoxicant, or other similar substance and thereby substantially
impairing the ability of the victim to appraise or control conduct. This provision would
apply, for example, if any dangerous weapon was used or brandished, or in a case in

which the ability of the victim to appraise or control conduct was substantially
impaired by drugs or alcohal.

(B) Conduct Described in 18 U.SC. § 2242 —For purposes of subsection (c)(1), conduct
described in 18 U.SC. § 2242 is. (i) threatening or placing the victim in fear (other
than by threatening or placing the victim in fear that any person will be subject to
death, serious bodily injury, or kidnapping); or (ii) victimiziing a victim who is
incapable of appraising the nature of the conduct or who is physically incapable of
declining participation in, or communicating unwillingness to engage in, the sexual act.

Special Instruction at Subsection (d)(1).—For the purposes of Chapter Three, Part D (Multiple
Counts), each person transported, persuaded, induced, enticed, or coerced to engage in, or
travel to engage in, a commercial sex act or prohibited sexual conduct is to be treated as a
separate victim.  Consequently, multiple counts involving more than one victim are not to be
grouped together under 83D1.2 (Groups of Closely Related Counts). In addition, subsection
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(d)(1) directs that if the relevant conduct of an offense of conviction includes the promoting
of a commercial sex act or prohibited sexual conduct in respect to more than one victim,
whether specifically cited in the count of conviction, each such victim shall be treated as if
contained in a separate count of conviction.

6. Upward Departure Provision—if the offense involved more than ten victims, an upward
departure may be warranted.

Background: This guideline covers offenses that involve promoting prostitution or prohibited sexual
conduct with an adult through a variety of means. Offenses that involve promoting prostitution or
prohibited sexual conduct with an adult are sentenced under this guideline, unless criminal sexual
abuse occurs as part of the offense, in which case the cross reference would apply.

This guideline also covers offenses under section 1591 of title 18, United States Code, that
involve recruiting or transporting a person, other than a minor, in interstate commerce knowing that
force, fraud, or coercion will be used to cause the person to engage in a commercial sex act.

Offenses of promoting prostitution or prohibited sexual conduct in which a minor victim is
involved are to be sentenced under §2G1.3 (Promoting a Commercial Sex Act or Prohibited Sexual
Conduct with a Minor; Transportation of Minors to Engage in a Commercial Sex Act or Prohibited
Sexual Conduct; Travel to Engage in Commercial Sex Act or Prohibited Sexual Conggct with a Minor;
Sex Trafficking of Children; Use of Interstate Facilities to Transport Infoigaggn%&ﬁ a Minor).
sep

aYG“
82G1.3. Promoting a CommerC|aL 3@(59«1 or Prohibited Sexual Conduct with a Minor;
Transportation afem‘fﬁbrs to Engage in a Commercial Sex Act or Prohibited Sexual
Conduch\il"r:hvel to Engage in Commercial Sex Act or Prohibited Sexual Conduct
with a Minor; Sex Trafficking of Children; Use of Interstate Facilities to Transport

I nformation about a Minor

@ Base Offense Level: 24
(b) Specific Offense Characteristics

D If (A) the defendant was a parent, relative, or lega guardian of the minor;
or (B) the minor was otherwise in the custody, care, or supervisory control
of the defendant, increase by 2 levels.

(2 If (A) the offense involved the knowing misrepresentation of a participant’s
identity to persuade, induce, entice, coerce, or facilitate the travel of, a
minor to engage in prohibited sexual conduct; or (B) a participant otherwise
unduly influenced a minor to engage in prohibited sexual conduct, increase
by 2 levels.

3 If the offense involved the use of a computer or an interactive computer
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service to (A) persuade, induce, entice, coerce, or facilitate the travel of, the
minor to engage in prohibited sexual conduct; or (B) entice, encourage,
offer, or solicit a person to engage in prohibited sexual conduct with the
minor, increase by 2 levels.

(@] If the offense involved (A) the commission of a sex act or sexual contact;
or (B) acommercial sex act, increase by 2 levels.

(5) If the offense involved a minor who had not attained the age of 12 years,
increase by 8 levels.

(@) Cross References

(D) If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, a minor to engage in sexually explicit
conduct for the purpose of producing a visual depiction of such conduct,
apply 82G2.1 (Sexualy Exploiting a Minor by Production of Sexually
Explicit Visua or Printed Materid; Custodian Permitting Minor to Engage
in Sexudly Explicit Conduct; Advertisement for Minors to Engage in
Production), if the resulting offense level is greater than that determined
above. er 25, 20\D

(2 If a minor was killed under g&@{m‘s{a&}ges that would constitute murder

under 18 U.S.C. %@]ak%ﬂ\‘wch killing taken place within the territorial or
maritime‘jwié&?r’c%on of the United States, apply §2A1.1 (First Degree
0S \,Mafﬂ@r)\,’ if the resulting offense level is greater than that determined above.

. [\

ge 3 If the offense involved conduct described in 18 U.S.C. § 2241 or § 2242,

apply §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse), if the resulting offense level is greater than that determined above.
If the offense involved interstate travel with intent to engage in a sexual act
with a minor who had not attained the age of 12 years, or knowingly
engaging in a sexual act with a minor who had not attained the age of 12
years, §2A3.1 shall apply, regardless of the "consent” of the minor.

(d) Special Instruction

(D) If the offense involved more than one minor, Chapter Three, Part D
(Multiple Counts) shall be applied as if the persuasion, enticement, coercion,
travel, or transportation to engage in a commercial sex act or prohibited
sexual conduct of each victim had been contained in a separate count of
conviction.

Commentary
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Satutory Provisions: 8 U.SC. § 1328 (only if the offense involved a minor); 18 U.SC. 88 1591 (only
if the offense involved a minor), 2421 (only if the offense involved a minor), 2422 (only if the offense
involved a minor), 2422(b), 2423, 2425.

Application Notes:

1. Definitions—For purposes of this guideline:
"Commercial sex act" has the meaning given that termin 18 U.S.C. § 1591(c)(1).
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).
"Illicit sexual conduct” has the meaning given that termin 18 U.S.C. § 2423(f).

"Interactive computer service' has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230()(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer ,\;gvho represented to
a participant that the officer had not attained the age of 18 years e’ 25’2
569

"Participant” has the meaning given that 6%rmom“?AppI|cat|0n Note 1 of the Commentary to
83B1.1 (Aggravating Role). o '\2—

< FRAUS
"Prohibited sgng})gbnduct" has the meaning given that term in Application Note 1 of the
Comrrmtal%\/‘to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexual act" has the meaning given that termin 18 U.S.C. § 2246(2).
"Sexual contact” has the meaning given that termin 18 U.S.C. § 2246(3).

2. Application of Subsection (b)(1).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(1) is intended to have broad
application and includes offenses involving a victim less than 18 years of age
entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among
those who would be subject to this enhancement. In determining whether to apply this
enhancement, the court should look to the actual relationship that existed between the
defendant and the minor and not simply to the legal status of the defendant-minor
relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement under subsection
(b)(1) applies, do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).
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3.

Application of Subsection (b)(2).—

(A)

(B)

Misrepresentation of Participant’s Identity.—The enhancement in subsection (b)(2)(A)
applies in cases involving the misrepresentation of a participant’s identity to persuade,
induce, entice, coerce, or facilitate the travel of, a minor to engage in prohibited
sexual conduct. Subsection (b)(2)(A) is intended to apply only to misrepresentations
made directly to a minor or to a person who exercises custody, care, or supervisory
control of the minor. Accordingly, the enhancement in subsection (b)(2)(A) would not
apply to a misrepresentation made by a participant to an airline representative in the
course of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(2)(A) may apply
includes misrepresentation of a participant’s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to persuade, induce, entice,
coerce, or facilitate the travel of, a minor to engage in prohibited sexual conduct.
Accordingly, use of a computer screen name, without such intent, would not be a
sufficient basis for application of the enhancement.

Undue Influence—In determining whether subsection (b)(2)(B) applies, the court
should closely consider the facts of the case to determine whether a participant’s
influence over the minor compromised the voluntariness of the mi r:aorr’za pghavi or.

ex 22
In a case in which a participant is at qust Oo\y%@%m‘gr than the minor, there shall
be a rebuttable presumption, fo&b Qw(ptbges of subsection (b)(2)(B), that such
participant unduly influ ( 2 Minor to engage in prohibited sexual conduct. In
such a case \Isqr@e\\"ﬁégree of undue influence can be presumed because of the
w%%ea@t\icauﬁference in age between the participant and the minor.

Application of Subsection (b)(3).—Subsection (b)(3) is intended to apply only to the use of a

computer or an interactive computer service to communicate directly with a minor or with a
person who exercises custody, care, or supervisory control of the minor. Accordingly, the
enhancement in subsection (b)(3) would not apply to the use of a computer or an interactive
computer service to obtain airline tickets for the minor from an airline's Internet site.

Application of Subsection (c).—

(A)

(B)

Application of Subsection (c)(1).—The cross reference in subsection (c)(1) is to be
construed broadly and includes all instances in which the offense involved employing,
using, persuading, inducing, enticing, coercing, transporting, permitting, or offering
or seeking by notice, advertisement or other method, a minor to engage in sexually
explicit conduct for the purpose of producing any visual depiction of such conduct.
For purposes of subsection (c)(1), "sexually explicit conduct” has the meaning given
that termin 18 U.S.C. § 2256(2).

Application of Subsection (c)(3).—For purposes of subsection (c)(3):
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(i) Conduct described in 18 U.SC. § 2241(a) or (b) is (I) using force against the
minor; (1) threatening or placing the minor in fear that any person will be
subject to death, serious bodily injury, or kidnapping; (llI) rendering the
minor unconscious; or (IV) administering by force or threat of force, or
without the knowledge or permission of the minor, a drug, intoxicant, or other
similar substance and thereby substantially impairing the ability of the minor
to appraise or control conduct. This provision would apply, for example, if
any dangerous weapon was used or brandished, or in a case in which the
ability of the minor to appraise or control conduct was substantially impaired
by drugs or alcohol.

(i) Conduct described in 18 U.SC. § 2241(c) is. (l) interstate travel with intent
to engage in a sexual act with a minor who has not attained the age of 12
years, (1) knowingly engaging in a sexual act with a minor who has not
attained the age of 12 years, or (I11) knowingly engaging in a sexual act under
the circumstances described in 18 U.SC. § 2241(a) and (b) with a minor who
has attained the age of 12 years but has not attained the age of 16 years (and
is at least 4 years younger than the person so engaging).

(iii) Conduct described in 18 U.SC. § 2242 is. (1) threatening or placing the minor
in fear (other than by threatening or placing the minor in {%ar that any person
will be subject to death, serious bodily in'ugé(’z&az idnapping); or (l1)
victimizing a minor who is incapa!:)le oéﬂaim?ﬁsng the nature of the conduct
or who is physically incaga&?aaﬁ\ﬂ&c}ining participation in, or communicating
unwillingness to e@g@g@rﬁ, the sexual act.

ekt

6. Application %;@\jﬁon (d)(1).—For the purposes of Chapter Three, Part D (Multiple
Counts), edch minor transported, persuaded, induced, enticed, or coerced to engage in, or
travel to engage in, a commercial sex act or prohibited sexual conduct is to be treated as a
separate minor. Consequently, multiple counts involving more than one minor are not to be
grouped together under 83D1.2 (Groups of Closely Related Counts). In addition, subsection
(d)(1) directs that if the relevant conduct of an offense of conviction includes travel or
transportation to engage in a commercial sex act or prohibited sexual conduct in respect to
more than one minor, whether specifically cited in the count of conviction, each such minor
shall be treated as if contained in a separate count of conviction.

7. Upward Departure Provision.—If the offense involved more than ten minors, an upward
departure may be warranted.

Background:  This guideline covers offenses under chapter 117 of title 18, United States Code,
involving transportation of a minor for illegal sexual activity through a variety of means. This
guideline also covers offenses involving a minor under section 1591 of title 18, United States Code.
Offenses involving an individual who had attained the age of 18 years are covered under 82G1.1
(Promoting A Commercial Sex Act or Prohibited Sexual Conduct with an Individual Other than a
Minor).
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§2G2.1.

Sexually Exploiting a Minor by Production of Sexually Explicit Visual or Printed

Material; Custodian Permitting Minor to Engage in Sexually Explicit Conduct;

Advertisement for Minorsto Engage in Production

@
(b)

c\e

(c)

(ed)

Base Offense Level: 2732

Specific Offense Characteristics

(D] If the offense involved a wietimrminor who had (A) not attained the age of
twelve years, increase by 4 levels; or (B) attained the age of twelve years
but not attained the age of sixteen years, increase by 2 levels.

(2 (Apply the greater) If the offense involved—

(A) the commission of a sexual act or sexual contact, increase by 2
levels; or
B (i) the commission of a sexual act; and (ii) conduct described in 18
U.S.C. § 2241(a) or (b), increase by 4 levels.
(3 If the offense involved distribution, increase by 2%@@55
eﬁ“oe‘

4 If the offense involved maIer@JhﬂI <|§8r‘otrays sadistic or masochistic conduct
or other deplctlor%%qt)‘i’néfgnce increase by 4 levels.

(2 ) . ‘(em\(\ * k%

4w
(36) If, for the purpose of producing sexualy explicit material, the offense

involved (A) the knowing misrepresentation of a participant’s identity to
persuade, induce, entice, coerce, or facilitate the travel of, a minor to
engage sexually explicit conduct; or (B) the use of a computer or an
hternet-aceess-deviea nteractive computer service to (i) persuade, induce,
entice, coerce, or fecilitate the travel of, a minor to engage in sexualy
explicit conduct, or to otherwise solicit participation by a minor in such
conduct; or (ii) solicit participation with aminor in sexually explicit conduct,
increase by 2 levels.

Cross Reference

1)

If the victim was killed in circumstances that would constitute murder under
18 U.S.C. § 1111 had such killing taken place within the territorial or
maritime jurisdiction of the United States, apply 82A1.1 (First Degree
Murder), if the resulting offense level is greater than that determined above.

Special Instruction
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(D] If the offense involved the exploitation of more than one minor, Chapter
Three, Part D (Multiple Counts) shal be applied as if the exploitation of
each minor had been contained in a separate count of conviction.

Commentary

Satutory Provisions: 18 U.S.C. §8§ 1591, 2251¢a)—{b)—e}H{B}, 2260(b).

Application Notes:




Definitions—or purposes of this guideline:

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possession with intent to distribute, production,
advertisement, and transportation, related to the transfer of material involving the sexual
exploitation of a minor.  Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing but does not include the mere
solicitation of such material by a defendant.

"Interactive computer service® has the meaning given that term in secalgg 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)). coer 25,72
sept®
. on
"Minor" means (A) an individual who had Bgtaaﬂ(aﬂ?e% the age of 18 years; (B) an individual,
whether fictitious or not, who Igv«’leﬁﬂ)rcement officer represented to a participant (i) had
not attained the age of 4;%(\965}3 and (ii) could be provided for the purposes of engaging in
. N )

sexually explégtncé)l%luct; or (C) an undercover law enforcement officer who represented to
a partici paﬁ\ that the officer had not attained the age of 18 years.

"Sexually explicit conduct”" has the meaning given that termin 18 U.S.C. § 2256(2).

Application of Subsection (b)(2).—For purposes of subsection (b)(2):

"Conduct described in 18 U.SC. § 2241(a) or (b)" is: (i) using force against the minor; (ii)
threatening or placing the minor in fear that any person will be subject to death, serious bodily
injury, or kidnapping; (iii) rendering the minor unconscious;, or (iv) administering by force or
threat of force, or without the knowledge or permission of the minor, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the minor to appraise
or control conduct. This provision would apply, for example, if any dangerous weapon was
used or brandished, or in a case in which the ability of the minor to appraise or control
conduct was substantially impaired by drugs or alcohol.

"Sexual act" has the meaning given that termin 18 U.S.C. § 2246(2).

"Sexual contact” has the meaning given that termin 18 U.S.C. § 2246(3).

48



3. Application of Subsection (b)(5).—

(A) In _General.—Subsection (b)(5) is intended to have broad application and includes
offenses involving a minor entrusted to the defendant, whether temporarily or
permanently. For example, teachers, day care providers, baby-sitters, or other
temporary caretakers are among those who would be subject to this enhancement. In
determining whether to apply this adjustment, the court should look to the actual
relationship that existed between the defendant and the minor and not simply to the
legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(5)
applies, do not apply §83B1.3 (Abuse of Position of Trust or Use of Special Skill).

4, Application of Subsection (b)(6).—

(A) Misrepresentation of Participant’s ldentity.—The enhancement in subsection (b)(6)(A)
applies in cases involving the misrepresentation of a participant’s identity to persuade,
induce, entice, coerce, or facilitate the travel of, a minor to engage in sexually explicit
conduct for the purpose of producing sexually explicit material. Subsection (b)(6)(A)
is intended to apply only to misrepresentations made directly to a minor or to a person
who exercises custody, care, or supervisory control of the min8r\5 Accordingly, the
enhancement in subsection (b)(6)(A) would not apply to\ B¢ ftﬁsr%presentation made by
a participant to an airline representative in éhg“@w& of making travel arrangements
for the minor. o arcN®

425010

The nisrepr@e\jnt@@ﬁﬁ"\%\*\?vhich the enhancement in subsection (b)(6)(A) may apply
incl_gglgsﬂhbscﬂéprésentation of a participant’s name, age, occupation, gender, or status,
asc1\ong as the misrepresentation was made with the intent to persuade, induce, entice,
coerce, or facilitate the travel of, a minor to engage in sexually explicit conduct for the
purpose of producing sexually explicit material.  Accordingly, use of a computer
screen name, without such intent, would not be a sufficient basis for application of the
enhancement.

(B) Use of a Computer or an Interactive Computer Service—Subsection (b)(6)(B) provides
an enhancement if the offense involved the use of a computer or an interactive
computer service to persuade, induce, entice, coerce, or facilitate the travel of, a minor
to engage in sexually explicit conduct for the purpose of producing sexually explicit
material or otherwise to solicit participation by a minor in such conduct for such
purpose. Subsection (b)(6)(B) is intended to apply only to the use of a computer or an
interactive computer service to communicate directly with a minor or with a person who
exercises custody, care, or supervisory control of the minor. Accordingly, the
enhancement would not apply to the use of a computer or an interactive computer
service to obtain airline tickets for the minor from an airlin€’s Internet site.

5. Application of Subsection (d)(1).—For the purposes of Chapter Three, Part D (Multiple
Counts), each minor exploited is to be treated as a separate minor. Consequently, multiple
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counts involving the exploitation of different minors are not to be grouped together under
83D1.2 (Groups of Closely Related Counts). Subsection (d)(1) directs that if the relevant
conduct of an offense of conviction includes more than one minor being exploited, whether
specifically cited in the count of conviction or not, each such minor shall be treated as if
contained in a separate count of conviction.

Upward Departure Provision.—An upward departure may be warranted if the offense involved

more than 10 wetimsminors.







52



53



Trafficking in_Material Involving the Sexual Exploitation of a Minor; Receiving,

Transporting, Shipping. Soliciting, or Advertising Material Inyvelving the Sexual
Exploitation of a Minor: Possessing Material |nvolvingth® g’exual Exploitation of
a_Minor with Intent to Traffic; Possesgmcﬁ%?f%?enal Involving the Sexual
. . . \(\Ne
Exploitation of a Minor 0,\03 arc
‘ é\\o-'\'z'5
(a) Basesol‘,fq\@a%@/ :

cited

(1) 18, if the defendant is convicted of 18 U.S.C. § 1466A(b), § 2252(a)(4), or
§ 2252A(a)(5).

(2 22, otherwise.
(b) Specific Offense Characteristics
(D] If (A) subsection (a)(2) applies; (B) the defendant’s conduct was limited to
the receipt or solicitation of material involving the sexua exploitation of a
minor; and (C) the defendant did not intend to traffic in, or distribute, such

material, decrease by 2 levels.

(2 If the materia involved a prepubescent minor or a minor who had not
attained the age of 12 years, increase by 2 levels.

(©)] (Apply the greatest) If the offense involved:

(A) Distribution for pecuniary gain, increase by the number of levels
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c\e

(c)

(4)
(5)
g\

(6)

@)
(A)
(B)
©
(D)

Cross Reference

(1)

®)

©
(D)

(E)

(F)

from the table in §2B1.1 (Theft, Property Destruction, and Fraud)
corresponding to the retail value of the material, but by not less than
5 levels.

Distribution for the receipt, or expectation of receipt, of a thing of
value, but not for pecuniary gain, increase by 5 levels.

Distribution to a minor, increase by 5 levels.

Distribution to a minor that was intended to persuade, induce,
entice, or coerce the minor to engage in any illegal activity, other
than illegd activity covered under subdivision (E), increase by 6
levels.

Distribution to a minor that was intended to persuade, induce,
entice, coerce, or facilitate the travel of, the minor to engage in
prohibited sexual conduct, increase by 7 levels.

Digtribution other than distribution described in subdivisons (A)
through (E), increase by 2 levels.
201°

If the offenseinvolved material that port{éwo@&gﬁc or masochistic conduct
or other depictions of vioIe\r\lQR,JdrmT‘égg by 4 levels.

103 2

If the\k.g‘qf\amdé%’gﬂgaged in a pattern of activity involving the sexual abuse
g\ ()Teeg((\ploitation of aminor, increase by 5 levels.

If the offense involved the use of a computer or an interactive computer
service for the possession, transmission, receipt, or distribution of the
material, increase by 2 levels.

If the offense involved—

at least 10 images, but fewer than 150, increase by 2 levels,
at least 150 images, but fewer than 300, increase by 3 levels;
at least 300 images, but fewer than 600, increase by 4 levels, and

600 or more images, increase by 5 levels.

If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, a minor to engage in sexualy explicit
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conduct for the purpose of producing a visual depiction of such conduct,
apply 82G2.1 (Sexualy Exploiting a Minor by Production of Sexually
Explicit Visua or Printed Materid; Custodian Permitting Minor to Engage
in Sexudly Explicit Conduct; Advertisement for Minors to Engage in
Production), if the resulting offense level is greater than that determined
above.

Commentar

Satutory Provisions: 18 U.S.C. 88 1466A, 2252, 2252A, 2260(b).

Application Notes:

1.

Definitions—For purposes of this guideline:
"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

"Distribution” means any act, including possesson with intent to distribute, production,
advertisement, and transportation, related to the transfer of material involving the sexual
exploitation of a minor.  Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing but does r\q; include the mere

solicitation of such material by a defendant. et 26,2
seQ‘emb
"Distribution for pecuniary gain" means dlstr@gmw‘b? proflt
12501

"Distribution for the rec@p‘n\‘“brN expectation of receipt, of a thing of value, but not for
pecuniary ¢ |Q\nlﬁe§’ns any transaction, including bartering or other in-kind transaction, that
is conductéﬂ for a thing of value, but not for profit. "Thing of value" means anything of
valuable consideration. For example, in a case involving the bartering of child pornographic
material, the "thing of value" is the child pornographic material received in exchange for
other child pornographic material bartered in consideration for the material received.

"Distribution to a minor" means the knowing distribution to an individual who is a minor at
the time of the offense.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

"Pattern of activity involving the sexual abuse or exploitation of a minor" means any
combination of two or more separate instances of the sexual abuse or sexual exploitation of
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a minor by the defendant, whether or not the abuse or exploitation (A) occurred during the
course of the offense; (B) involved the same minor; or (C) resulted in a conviction for such
conduct.

"Prohibited sexual conduct® has the meaning given that term in Application Note 1 of the
Commentary to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexual abuse or exploitation” means any of the following: (A) conduct described in 18
U.SC. § 2241, § 2242, § 2243, § 2251, § 2251A, § 2260(b), § 2421, § 2422, or § 2423; (B)
an offense under state law, that would have been an offense under any such section if the
offense had occurred within the special maritime or territorial jurisdiction of the United States;
or (C) an attempt or conspiracy to commit any of the offenses under subdivisions (A) or (B).
"Sexual abuse or exploitation" does not include possession, receipt, or trafficking in material
relating to the sexual abuse or exploitation of a minor.

2. Application of Subsection (b)(4).—Subsection (b)(4) applies if the offense involved material
that portrays sadistic or masochistic conduct or other depictions of violence, regardless of
whether the defendant specifically intended to possess, receive, or distribute such materials.

3. Application of Subsection (b)(5).—A conviction taken into account under subsection (b)(5) is
not excluded from consideration of whether that conviction receives crlqubnal history points
pursuant to Chapter Four, Part A (Criminal History). coer 25,7

qon sep‘
4. Application of Subsection (b)(7).— (o103 arcnve

429
(A) Definition of " megﬁ“ \*I mages' means any visual depiction, as defined in 18 U.S.C.
8 225%(5) Kt Constitutes child pornography, as defined in 18 U.S.C. § 2256(8).

(B) Determining the Number of Images—For purposes of determining the number of
images under subsection (b)(7):

(i) Each photograph, picture, computer or computer-generated image, or any
similar visual depiction shall be considered to be one image. If the number of
images substantially underrepresents the number of minors depicted, an
upward departure may be warranted.

(i) Each video, video-clip, movie, or similar recording shall be considered to have
75 images. If the length of the recording is substantially more than 5 minutes,

an upward departure may be warranted.

5. Application of Subsection (c)(1).—

(A) In General.—The cross reference in subsection (c)(1) is to be construed broadly and
includes all instances where the offense involved employing, using, persuading,
inducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explicit conduct for the purpose of
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producing any visual depiction of such conduct.

(B) Definition.—"Sexually explicit conduct” has the meaning given that term in 18 U.S.C.
§ 2256(2).

6. Upward Departure Provision.—f the defendant engaged in the sexual abuse or exploitation
of a minor at any time (whether or not such abuse or exploitation occurred during the course
of the offense or resulted in a conviction for such conduct) and subsection (b)(5) does not
apply, an upward departure may be warranted. In addition, an upward departure may be
warranted if the defendant received an enhancement under subsection (b)(5) but that
enhancement does not adequately reflect the seriousness of the sexual abuse or exploitation
involved.

Background:  Section 401(i)(1)(C) of Public Law 108-21 directly amended subsection (b) to add
subdivision (7), effective April 30, 2003.

82G3.1. Importing, Mailing, or Transporting Obscene Matter: Transferring Obscene
Matter to a Minor: Misleading Domain Names

* * *

(b) Specific Offense Characteristics wer 22

(1)  (Apply the Grear[est)\oli gae\ﬁf‘Fense involved:
429
(ﬁém\““Dletrlbutlon for pecuniary gain, increase by the number of levels
a \n\)-s from the table in §82B1.1 (Theft, Property Destruction, and Fraud)
corresponding to the retail value of the material, but by not less than
5 levels.

c\e

(3)] Distribution for the receipt, or expectation of receipt, of athing of
value, but not for pecuniary gain, increase by 5 levels.

(©) Distribution to a minor, increase by 5 levels.

(D) Distribution to a minor that was intended to persuade, induce,
entice, or coerce the minor to engage in any illegal activity, other
than illegd activity covered under subdivision (E), increase by 6
levels.

(BE) Distribution to a minor that was intended to persuade, induce,
entice, coerce, or facilitate the travel of, the minor to engage in

prohibited sexual conduct, increase by 7 levels.

(EF)  Distribution other than distribution described in subdivisions (A)
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through (BE), increase by 2 levels.

(2 If the offense involved the use of a misleading domain name on the Internet
with the intent to deceive a minor into viewing material on the Internet that
is harmful to minors, increase by 2 levels.

3 If the offense involved the use of a computer or an interactive computer
service, increase by 2 levels.

(24)  If the offenseinvolved material that portrays sadistic or masochistic conduct
or other depictions of violence, increase by 4 levels.

* * *

Commentary

Statutory Provisions: 18 U.SC. 88 1460-1463, 1465, 1466, 1470, 2252B. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Definitions—For purposes of this guideline:

"Computer" has the meaning given that termin 18 U.S.C. § 1030(e)(1).

59



83D1.2.

"Distribution” means any act, including possession with intent to distribute, production,
advertisement, and transportation, related to the transfer of obscene matter.  Accordingly,
distribution includes posting material involving the sexual exploitation of a minor on a website
for public viewing but does not include the mere solicitation of such material by a defendant.

"Distribution for pecuniary gain" means distribution for profit.

"Distribution for the receipt, or expectation of receipt, of a thing of value, but not for
pecuniary gain" means any transaction, including bartering or other in-kind transaction, that
is conducted for a thing of value, but not for profit. "Thing of value" means anything of
valuable consideration.

"Distribution to a minor" means the knowing distribution to an individual who is a minor at
the time of the offense.

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Material that is harmful to minors' has the meaning given that term in 18 U.S.C. § 2252B(d).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer repre&gged&&a participant (i) had
not attained the age of 18 years, and (ii) could be roq\/sﬁﬁ\ or the purposes of engaging in
sexually explicit conduct; or (C) an und%%pgec\\“{‘é%v enforcement officer who represented to
a participant that the officer haq“ngtoat'taiﬁ&j the age of 18 years.
Ter™

"Prohibited sgng})gbr#duct" has the meaning given that term in Application Note 1 of the
Comrrmtal%\/‘to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Sexually explicit conduct”" has the meaning given that termin 18 U.S.C. § 2256(2).

Inapplicability of Subsection (b)(3).—f the defendant is convicted of 18 U.S.C. § 2252B,
subsection (b)(3) shall not apply.

Application of Subsection (b)(4).—Subsection (b)(4) applies if the offense involved material
that portrays sadistic or masochistic conduct or other depictions of violence, regardless of
whether the defendant specifically intended to possess, receive, or distribute such materials.

* * *

Groups of Closely Related Counts

(d) * x  *

60



§5B1.3.

§5D1.2.

Offenses covered by the following guiddines are to be grouped under this

subsection:
* * *
882G2.2, 26242G3.1
* * *
Conditions of Probation
* * *

(d) (Policy Statement) The following "special” conditions of probation are recommended
in the circumstances described and, in addition, may otherwise be appropriate in
particular cases:

@) Sex Offenses

5\
pes %
If the instant offense of co végtraﬁ@‘l%ma sex offense, as defined in
Application Note 1 of thenEBmmentary to §5D1.2 (Term of Supervised
Release) -1 . 1290

2012

e ne

\)~5'\"(A) A condition requiring the defendant to participate in a program
approved by the United States Probation Office for the treatment
and monitoring of sex offenders.

o'\\ed n

B A condition limiting the use of a computer or an interactive
computer service in cases in which the defendant used such items.

Term of Supervised Release




(@

c\e

(b)

(c)

Except as provided in subsections (b) and (c), if a term of supervised release is
ordered, the length of the term shall be:

(1)

(2)

3)

awn

At least three years but not more than five years for a defendant convicted
of aClass A or B felony.

At least two years but not more than three\g@aﬁ@fgr adefendant convicted
of aClass C or D felony. qon gepte™
e
aYG“\J
One year f(ng'\’a %%%endant convicted of a Class E felony or a Class A

m@d&ﬁbanor

Notwithstanding subdivisions (a)(1) through (3), the length of the term of supervised
release shall be not less than the minimum term of years specified for the offense
under subdivisions (a)(1) through (3) and may be up to life, if the offense is—

1)

)

any offense listed in 18 U.S.C. 8§ 2332b(g)(5)(B), the commission of which
resulted in, or created a foreseeable risk of, death or serious bodily injury to
another person; or

a sex offense.

(Policy Statement) If the instant offense of conviction is a sex offense, however, the
statutory maximum term of supervised release is recommended.

The term of supervised release imposed shall be not less than any statutorily
required term of supervised release.

* * *
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85D1.3. Conditions of Supervised Release

(d)

(;\Ke

* * *

(Policy Statement) The following "specia” conditions of supervised release are
recommended in the circumstances described and, in addition, may otherwise be
appropriate in particular cases:

(7)

Sex Offenses

If the instant offense of conviction is a sex offense, as defined in
Application Note 1 of the Commentary to 85D1.2 (Term of Supervised
Release) --

(A) A condition requiring the defendaggt@f)pgr%m pate in a program
approved by the Unit o%&@)@robanon Office for the treatment
and momtoorw@t‘@éﬂ?offenders

42-50"

(l@);m\““AN condition limiting the use of a computer or an interactive

computer service in casesin which the defendant used such items.

* * *

8§7B1.3. Revocation of Probation or Supervised Release (Policy Statement)

(9)

(1)

(2)

* * *

Wherelf probation is revoked and a term of imprisonment is imposed, the
provisions of 885D1.1-1.3 shall apply to the imposition of a term of
supervised release.

Wherelf supervmd release |s revoked and—the—teﬁﬂ—ef—ﬁﬂpﬁseﬁmeﬁt

reveesation, the court may mclude a reqmrement that the defendant be
placed on a term of supervised release upon release from imprisonment.
The length of such aterm of supervised release shdl not exceed the term
of supervised release authorized by statute for the offense that resulted in
the original term of supervised release, less any term of imprisonment that
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was imposed upon revocation of supervised release. 18 U.S.C. § 3583(h).

* ok ok
Commentary

Application Notes: * ok %

2. The provisions for the revocation, as well as early termination and extension, of a term of

supervised release are found in 18 U.SC. § 3583(e), (9)-(i).

Under 18 U.S.C. § 3583(h)

(effectlve September 13, 1994) the court in the case of revocatlon of supervised release and

, may order an additional

* * *

* * *
2010
APPENDIX A - STATUTORY INDEX__ 0 25
on S er®
* *3 *(0‘({\\166
0
18USC. §1466 2631 o2
18USC.§1466A 2622 o™ SR
S
c\e ed \0

18U.SC. 82252 © 26222624 * oo

18 U.S.C. § 2252A 2G2.2-262-4
18 U.S.C. § 2252B 2G3.1
18 U.S.C. § 2257 2G2.5
18 U.SC. §2260(a)  2G2.1
18 U.S.C. §2260(b)  2G2.2

3. Implementation of the CAN-SPAM Act of 2003

Synopsis of Amendment: This amendment responds to the directive in section 4(b) of the Controlling
the Assault of Non-Solicited Pornography and Marketing Act (CAN-SPAM Act) of 2003, Pub. L.
108-187. The Act creates five new felony offenses codified at 18 U.SC. § 1037 and directs the
Commission to review and as appropriate amend the sentencing guidelines and policy statements to
establish appropriate penalties for violations of 18 U.SC. § 1037 and other offenses that may be
facilitated by sending large volumes of unsolicited electronic mail, including fraud, identity theft,
obscenity, child pornography and sexual exploitation of children. The Act also requires that the
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Commission consider providing sentencing enhancements for several factors, including defendants
convicted under 18 U.SC. § 1037 who obtained electronic mail addresses through improper means.

The amendment refers violations of subsections of 18 U.SC. § 1037 to 82B1.1 (Larceny,
EmbezzZlement, and Other Forms of Theft; Offenses Involving Solen Property; Property Damage or
Destruction; Fraud and Deceit; Forgery, Offenses involving Altered or Counterfeit Instruments Other
than Counterfdt Bearer Obligations of the United States). The Commission determined that reference
to 82B1.1 is appropriate because subsection 18 U.S.C. § 1037(a)(1) involves misappropriation of
another’s computer, and 18 U.SC. § 1037(a)(2) through (a)(5) involve deceit. Because each offense
under 18 U.SC. § 1037 contains as an element the transmission of multiple commercial electronic
messages (where "multiple” is defined in the statute as "more than 100 electronic mail messages during
a 24-hour period, more than 1,000 electronic mail messages during a 30-day period, or more than
10,000 electronic mail messages during a 1-year period"), the amendment provides in Application Note
4 that the mass-marketing enhancement in 82B1.1(b)(2)(A)(ii) shall apply automatically to any
defendant who is convicted of 18 U.S.C. § 1037, or who committed an offense involving conduct
described in 18 U.SC. § 1037. Broadening application of the mass marketing enhancement to all
defendants sentenced under §2B1.1 whose offense involves conduct described in 18 U.SC. § 1037,
whether or not the defendant is convicted under 18 U.S.C. § 1037, responds specifically to that part
of the directive concerning offenses that are facilitated by sending large volumes of electronic mail.

Additionally, in response to the directive, a new specific offense characterist\ig in 8§2B1.1(b)(7)
provides for a two-level increase if the defendant is convicted under 18 vL&O§<C25§2?037 and the offense
involved obtaining electronic mail addressed through improge&\m"% A corresponding application
note provides a definition of "improper means.” OgFgme? the Commission also responded to the
directive concerning other offenses by _ing—%%\}eral modifications to other guidelines, as set forth
in Amendment 2 of this documgm\(‘ﬁor example, an amendment to the obscenity guideline, §2G3.1
(Importing, Mailing\,e(pm\'ffr%nsporting Obscene Matter; Transferring Obscene Matter to a Minor),
added a two-level “enhancement if the offense involved the use of a computer or interactive computer
service.

8§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery: Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

* * *

(b) Specific Offense Characteristics

* * *

@) If (A) the defendant was convicted of an offense under 18 U.S.C. § 1037,
and (B) the offense involved obtaining electronic mail addresses through
improper means, increase by 2 levels.

(?8) * * *
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(89) * * *

(910) * x *
(1611) * ok *
(1112) * x *
(3213) * ok *
(1314) * x *
(3415) * ok *
Commentary

Satutory Provisions: 7 U.S.C. 88 6, 6b, 6¢, 6h, 60, 13, 23; 15 U.S.C. 88 50, 77e, 77q, 77x, 78j, 78ff,
80b-6, 1644, 6821; 18 U.S.C. 8§ 38, 225, 285-289, 471-473, 500, 510, 553(a)(1), 641, 656, 657, 659,
662, 664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1030(a)(4)-(5), 1031, 1037,
341-1344, 1348, 1350, 1361, 1363, 1702, 1703 (if vandalism or malicious mischief, including
destruction of mail, is involved), 1708, 1831, 1832, 1992, 1993(a)(1), (a)(4),0,@13(b), 2312-2317,
2332b(a)(1), 2701; 19 U.SC. § 2401f; 29 U.SC. § 501(c); 42 U.SC. ge@mm? 49 U.SC. 88 30170,
46317(a), 60123(b). For additional statutory provision(s), &% éggqui@@ﬁ?{%tatutory Index).
arc
Application Notes: o '\2—§0’\93 *
ekt

4. Application ofgm‘sbaic}’h(b)(Z).— * ok K
c\

(B) Applicability to Transmisson of Multiple Commercial Electronic Mail Messages.—For
purposes of subsection (b)(2), an offense under 18 U.SC. § 1037, or any other
offense involving conduct described in 18 U.S.C. 8§ 1037, shall be considered to have
been committed through mass-marketing. Accordingly, the defendant shall receive at
least a two-level enhancement under subsection (b)(2) and may, depending on the facts
of the case, receive a greater enhancement under such subsection, if the defendant
was convicted under, or the offense involved conduct described in, 18 U.SC. § 1037.

(BC) * * *
(eD) * * *
6. Application of Subsection (b)(7).—For purposes of subsection (b)(7), "improper means'

includes the unauthorized harvesting of electronic mail addresses of users of a website,
proprietary service, or other online public forum.

67.
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80.
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1516.

1617.

+#18.

1819.

APPEN
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18 U.S.C. § 1035 2B1.1
18 U.S.C. § 1037 2B1.1

m\(‘\“ )
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4. Public Corruption

Synopsis of Amendment: This amendment increases punishment for bribery, gratuity, and "honest
services' cases while providing additional enhancements to address previously unrecognized
aggravating factors inherent in some of these offenses. This amendment reflects the Commission’s
conclusion that, in general, public corruption offenses previousy did not receive punishment
commensurate with the gravity of such offenses. The amendment also ensures that punishment levels
for public corruption offenses remain proportionate to those for closely analogous offenses sentenced
under 82B1.1 (Larceny, Embezzement, and Other Forms of Theft; Offenses Involving Solen Property;
Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses Involving Altered or
Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United States) and 8§2J1.2
(Obstruction of Justice). To simplify guideline application, this amendment also consolidates §2C1.1
(Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official Right) with
§2C1.7 (Fraud Involving Deprivation of the Intangible Right to the Honest Services of Public
Officials; Conspiracy to Defraud by Interference with Governmental Functions) and consolidates
82C1.2 (Offering, Giving, Soliciting, or Receiving a Gratuity) with 82C1.6 (Loan or Gratuity to Bank
Examiner, or Gratuity for Adjustment of Farm Indebtedness, or Procuring Bank Loan, or Discount of
Commercial Paper).

Sections 2C1.1 and 2C1.2 each are amended to include alternative base offense levels with an
increase of two levels for public official defendants who violate their offices r\5responsibilities by
accepting bribes, gratuities, or anything else of value. The higher alterg@ti%*%ase offense levels for
public officials reflect the Commission’s view that offenders @%99% their positions of public trust

are inherently more culpable than those who g@“ébefrupt them, and their offenses present a
somewhat greater threat to the integrity of q@gerﬂ’r@ltal processes.
,‘em\(\ﬂa

A specific offense Qlégr\adé%sﬁ‘c in the former 882C1.1, 2C1.2, and 2C1.7 that raised offense levels
incrementally with“'the financial magnitude of the offense or, if greater, by eight levels for the
defendant’s status as a "high-level decision-maker” is replaced by two separate specific offense
characteristics in the amended guidelines. These new specific offense characteristics for "loss" and
"status' are to be applied cumulatively when they both co-exist in the case. Their operation in tandem
ensures that the offense level will always rise commensurate with the financial magnitude of the
offense, and that all offenses involving "an elected public official or any public official in a high-level
decision-making or sensitive position” will receive four additional offense levels and, when applicable,
a minimum offense level of level 18 (in §2C1.1) or level 15 (in §2C1.2). The minimum offense level
ensures that an offender sentenced under the amended guidelines will not receive a less severe
sentence than a similarly situated offender under the former guidelines. Application notes and
illustrative examples have been added to the amended guidelines to clarify the meaning of "high-level
decision-making or sensitive position.”

A new specific offense characteristic has been added to 882C1.1 and 2C1.2 that provides two
additional offense levels when the offender is a public official whose position involves the security of
the borders of the United Sates or the integrity of the process for generating documents related to
naturalization, legal entry, legal residence, or other government identification documents. This
specific offense characteristic recognizes the extreme sensitivity of these positions in li