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KLEINFELD, J., dissenting:

I respectfully dissent. 

In her closing argument, the prosecutor told the jury that “when

you retire to the jury room to deliberate, the presumption [of innocence] is gone. 

You are not only no longer obligated to presume innocence, but you are obligated

to draw rational conclusions from the evidence.”  This is egregious misconduct.1 

Ordinarily, it would be corrected because the judge would instruct the jury of the

correct standard after the lawyers made their closing argument.  In this case, the

judge instructed the jury before closing argument, so there was no subsequent

judicial correction.

In her rebuttal closing argument, the prosecutor told the jury that “there is a

lengthy report which, according to the rules of evidence, you will not be seeing.” 

This is also egregious misconduct.  “[S]uch comments can convey the impression

that evidence not presented to the jury, but known to the prosecutor, supports the
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charges against the defendant . . . .”2  This case ultimately boiled down to a

credibility determination — would the jury believe Flores-Perez or the Border

Patrol agents.  “‘[V]ouching is especially problematic in cases where the credibility

of the witnesses is crucial.’”3

These two instances of misconduct affected the substantial rights of the

defendant.  Their very egregiousness “seriously affect[s] the fairness, integrity or

public reputation of judicial proceedings.”4  I would reverse.


