NOT FOR PUBLICATION
UNITED STATES COURT OF APPEALS FILED

FOR THE NINTH CIRCUIT MAR 09 2009

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

ROBERT LANDWEHR, No. 07-56338

Plaintiff - Appelleeg, D.C. No. CV-06-00672-VAP

V.
MEMORANDUM "

CITY OF MURRIETA, amunicipal
corporation,

Defendant,
and

MARK WRIGHT, individually and as
Chief of Police for the Murrieta Police
Department; MICHAEL PAY NE,
individually and as Captain for the
Murrieta Police Department,

Defendants - Appellants.

Appeal from the United States District Court
for the Central District of California
Virginia A. Phillips, District Judge, Presiding

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.



Submitted November 21, 2008~
Pasadena, California
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Chief of the Murrieta Police Department Mark Wright (“ Chief Wright”) and
Captain Michagl Payne (“Captain Payne’) appeal the district court’s denial of
summary judgment. We affirm.

Although a district court’s denial of summary judgment based on qualified
Immunity is subject to interlocutory appeal as a collateral order, Moran v.
Washington, 147 F.3d 839, 843 (9th Cir. 1998) (citing Mitchell v. Forsyth, 472 U.S.
511 (1985), the scope of appellate jurisdiction is limited to questions of law. Id.
(citing Mitchell, 472 U.S. at 528 n.9) (“A public-official defendant may appeal the
‘purely lega’ issue ‘whether the facts alleged . . . support a claim of clearly
established law.’”). “[A] defendant, entitled to invoke aqualified immunity defense,
may not appeal a district court’s summary judgment order insofar as that order
determines whether or not the pretrial record sets forth a‘genuine’ issue of fact for

trial.” Johnson v. Jones, 515 U.S. 304, 319-20 (1995).

The panel unanimously findsthis case suitable for decision without oral
argument. See Fed. R. App. P. 34(9)(2).

The Honorable Richard D. Cudahy, Senior United States Circuit Judge
for the Seventh Circuit, sitting by designation.



Chief Wright and Captain Payne argue that they were not directly responsible
for the adverse employment actions suffered by Sergeant Robert Landwehr
(“Landwehr™), alegedly on account of his constitutionally protected speech. The
district court found that the extent of Chief Wright’ sand Captain Payne’ sinvolvement
in any adverse employment decisions against Landwehr was a genuine issue of
material fact. Under Jones, we do not have jurisdiction to review this finding.
Considering the facts as aleged by the plaintiff, Chief Wright and Captain Payne
expressed disapproval of Landwehr’s protected speech and were involved in the
decision to take an adverse employment action against him.

Christie v. lopa, 176 F.3d 1231, 1239 (9th Cir. 1999), which held that a
municipality is only liable for an isolated constitutional violation if the final
policymaker “ratified” asubordinate’ saction and “thebasisfor it,” isdistinguishable.
Unlike in Christie, here it is aleged that the final policymakers had expressed
disapproval of the protected conduct and were involved at |east to some extent in the
adverse action, so a reasonable factfinder could conclude that their approval of the
adverse action was motivated by Landwehr’ s constitutionally protected speech.

Accordingly, thedistrict court’ sdenial of summary judgment isAFFIRMED.



