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Petitioner Andrew Arnold petitions for review of (1) the Board of
Immigration Appeals (“BIA™) affirmance of the Immigration Judge’'s (“1J")
determination that Petitioner is an aggravated felon (the “November 30, 2005,
Decision™), and (2) the BIA’ s sua sponte order reopening his case to vacate the
aggravated felon determination but denying him the opportunity to seek
cancellation of removal (the “ September 22, 2006, Decision™).

We review the BIA’s decision to deny a motion to reopen “for abuse of
discretion and reverse only if the Board acted arbitrarily, irrationally, or contrary to
law.” Mohammed v. Gonzales, 400 F.3d 785, 791 (9th Cir. 2005) (citation
omitted). The question whether the denial was contrary to law isreviewed de
novo. See de Martinezv. Ashcroft, 374 F.3d 759, 761 (9th Cir. 2004).

The BIA erred in its September 22, 2006, Decision. Petitioner has a
statutory right to due processin removal proceedings, including a reasonable

opportunity “to present evidence on the alien’sown behalf.” 8 U.S.C. §
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1229a(b)(4)(B). Petitioner, however, was never given the opportunity to present
evidence asto his eligibility for cancellation of removal. Instead, the IJtold him
that his hearing would proceed only on the aggravated felon determination, and
that the 13 would not allow any evidence relating to cancellation unless Petitioner
prevailed on that determination. Because the |J determined Petitioner was an
aggravated felon, the 1J did not allow Petitioner to present evidence relating to
cancellation.

Once the BIA sua sponte reopened Petitioner’ s case to vacate the aggravated
felon determination, the BIA was required to remand because Petitioner never had
an opportunity to present evidence relating to cancellation, and thus, “further
proceedings [we]re necessary.” See 8 C.F.R. § 1003.2(i). Accordingly, we grant
the petition and remand to the BIA for ahearing on Petitioner’ s éligibility for
cancellation of removal.

Because we remand to the BIA for consideration of Petitioner’s eligibility
for cancellation of removal, we do not reach the merits of Petitioner’s claim that

the BIA erred in its November 30, 2005, Decision.

PETITION GRANTED and REMANDED.



