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Although the burden of proving that the proceeds of a settlement are capital

gains is on the taxpayer, Milenbach v. Comm ’r, 318 F.3d 924, 933 (9th Cir. 2003),
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the Eckersleys adduced no evidence that they owned the policy or that the
premiums paid by Pacific were recognized by the Eckersleys as income. They
therefore could not prove that the payment of the settlement was in lieu of the “sale
or exchange of a capital asset.” 26 U.S.C. § 1222; Milenbach, 318 F.3d at 932.
Because a “precondition to realizing a long-term capital gain is the ownership of a
capital asset,” Trantina v. United States, 512 F.3d 567, 573 (9th Cir. 2008), the
Tax Court correctly found that the settlement payment was ordinary income rather

than capital gains.

AFFIRMED.



