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In these related appeals, Appellants Oliver Acuna, Alan Baber, Mike

Bunnell, Val Rendon, David Rios, and Max Lemon seek review of the district
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court’s order denying their motions for summary judgment and contend that they
are all entitled to qualified immunity on Appellee Gregory Tabarez’s Eighth
Amendment claim. We lack jurisdiction to review the appeals, and we therefore
dismiss them.

Ordinarily, a denial of a motion for summary judgment is not a final order,
and is therefore not appealable. Jones-Hamilton Co. v. Beazer Materials & Servs.,
973 F.2d 688, 693-694 (9th Cir. 1992). However, under the collateral-order
doctrine, this Court has jurisdiction to hear an appeal from a denial of summary
judgment on the basis of qualified immunity when the question on appeal involves
a matter of law. Collins v. Jordan, 110 F.3d 1363, 1370 (9th Cir. 1997) (quoting
Mitchell v. Forsyth, 472 U.S. 511, 528 (1985)). In Mitchell, the Supreme Court
emphasized that “the appealable issue is a purely legal one: whether the facts
alleged . . . support a claim of violation of clearly established law.” Mitchell, 472
U.S. at 528 n.9. However, when the district court denies qualified immunity due to
material facts that are in dispute, the Court generally lacks jurisdiction to consider

the appeal:

Specifically, if the appellant argues that, contrary to the district court’s

assertions, an examination of the record reveals that there is no dispute



as to the facts, or that there is not sufficient evidence in the record to

create such a dispute, [the Court] must dismiss for lack of jurisdiction.

Collins, 110 F.3d at 1370 (citing Johnson v. Jones, 515 U.S. 304, 313-14 (1995);

Armendariz v. Penman, 75 F.3d 1311, 1317 (9th Cir. 1996) (en banc)).

Although all of the appeals fail for lack of jurisdiction, the jurisdictional
inquiry regarding Rios’s appeal is distinct from the inquiry regarding the other
Appellants’ appeals, and is therefore considered separately.

Rios’s Appeal

With respect to Rios, the magistrate judge recommended granting Rios
summary judgment on the merits because there were no genuine issues of material
fact upon which a jury could find in Tabarez’s favor. As a result, the magistrate
did not reach the defense of qualified immunity with respect to Tabarez’s claim
against Rios. Upon review, the district court concluded that there were disputed
issues of fact concerning Rios that precluded granting summary judgment on his
behalf. A plain reading of the district court’s order suggests that the district court
likewise did not consider Rios’s qualified immunity defense. Therefore, Rios’s
appeal is an interlocutory appeal of a denial of summary judgment, and we lack

jurisdiction to consider it.



Acuna, Baber, Bunnell, Lemon, and Rendon’s Appeals

Acuna, Baber, Bunnell, Lemon, and Rendon challenge the district court’s
determination that genuine issues of material fact remain for trial. Specifically,
these Appellants argue that they are entitled to qualified immunity on Tabarez’s
Eighth Amendment claim for two reasons. First, they contend that there is no
genuine dispute as to the facts. Second, they contend that Tabarez failed to
introduce sufficient evidence to create any triable issues. Whether and to what
extent the facts establish the immunity defense raises issues regarding the
sufficiency of the evidence and does not involve an appealable issue of law.
Accordingly, we must dismiss for lack of jurisdiction.

DISMISSED.



