FILED

NOT FOR PUBLICATION AUG 13 2009

MOLLY C. DWYER, CLERK
UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, No. 08-50213
Plaintiff - Appellee, D.C. No. 3:08-cr-00325-W
V.
MEMORANDUM °

ORLANDO DUARTE-CELESTINO,

Defendant - Appellant.

Appeal from the United States District Court
for the Southern District of California
Thomas J. Whelan, District Judge, Presiding

Submitted August 7, 2009™
Pasadena, California

Before: WARDLAW and CALLAHAN, Circuit Judges, and BEISTLINE,”™
District Judge.

Orlando Duarte-Celestino appeals the district court’s denial of his request to

compel discovery, hold an evidentiary hearing, and impose sanctions against the
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oral argument. See Fed. R. App. P. 34(a)(2).



United States for bringing charges against Duarte-Celestino that were eventually
dismissed without prejudice. Because there is no a case or controversy pending,
we lack jurisdiction to hear this appeal under Article III of the Constitution. See
Neb. Press Ass’n v. Stuart, 427 U.S. 539, 546 (1976) (noting that federal courts’
authority under Article III is limited to actual cases and controversies).

In order to have standing pursuant to Article III, a party must show
(1) injury in fact, (2) a causal connection between the injury and the conduct
complained of, and (3) that the injury is redressable. Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992). Duarte-Celestino cannot meet these
criteria. The district court’s dismissal without prejudice of the criminal
information against Duarte-Celestino has the legal effect of the information never
having been filed. See United States v. California, 932 F.2d 1346, 1351 (9th Cir.
1991); see also Mitchell v. Bd. of Governors of Wash. State Bar Ass’n, 145 F.2d
827, 828 (9th Cir. 1944) (per curiam) (“A proceeding is none the less terminated
because it is dismissed without prejudice”). Thus, it is questionable whether
Duarte-Celestino has suffered a cognizable injury. Furthermore, any injury
Duarte-Celestino suffered would appear to have been a result of the criminal
charge and his detention, and not the denial of discovery or an evidentiary hearing.

Finally, any alleged injury to Duarte-Celestino from his detention would not be



redressed by discovery or an evidentiary hearing, which were directed toward
having the district court impose sanctions on government counsel, rather than the
entry of any order benefitting Duarte-Celestino. As the district court dismissed this
criminal action and Duarte-Celestino has not alleged any redressable injury in this
action, he lacks standing to appeal the district court’s denial of his motion. The

appeal is DISMISSED.



