
This disposition is not appropriate for publication and is not precedent    *

except as provided by 9th Cir. R. 36-3.

The panel unanimously finds this case suitable for decision without    **

oral argument.  See Fed. R. App. P. 34(a)(2).

JK/Research

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT  

DAVID KERSH,

                    Plaintiff - Appellant,

   v.

JULIAN COOK, JR.; et al.,

                    Defendants - Appellees.

No. 08-15077

D.C. No. CV-07-00267-HG

MEMORANDUM  
*

Appeal from the United States District Court

for the District of Hawaii

Helen Gillmor, Chief Judge, Presiding

Submitted August 11, 2009**  

Before: KLEINFELD, M. SMITH, and IKUTA, Circuit Judges.

David Kersh appeals pro se from the district court’s judgment dismissing his

42 U.S.C. § 1983 action alleging conspiracy to violate his civil rights.  We have
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jurisdiction under 28 U.S.C. § 1291.  We review for an abuse of discretion the

district court’s dismissal for failure to comply with a vexatious litigant order.  In re

Fillbach, 223 F.3d 1089, 1090 (9th Cir. 2000).  We affirm. 

The district court did not abuse its discretion by dismissing Kersh’s action as

to the state and federal defendants because Kersh failed to comply with a vexatious

litigant order entered against him by the Eastern District of Michigan.  See Kersh v.

Borden Chem., A Div. of Borden, Inc., 689 F. Supp. 1442, 1452 (E.D. Mich. 1988);

see also In re Fillbach, 223 F.3d at 1090-01 (holding that a litigant may not avoid

a vexatious litigant order by filing suit in a different court).

The district court properly dismissed Kersh’s action as to the remaining

defendants for lack of subject matter jurisdiction.  See Franklin v. State of Or.,

State Welfare Div., 662 F.2d 1337, 1342 (9th Cir. 1981) (recognizing that the

district court may dismiss for lack of jurisdiction where federal claims are wholly

insubstantial).

All pending motions are denied as moot.

AFFIRMED.


