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Honolulu, Hawaii
Before: REINHARDT, BRUNETTI and THOMAS, Circuit Judges.

James Lockyer, as relator for the United States and the State of Hawaii and
in his individual capacity, appeals the district court’s summary judgment on counts
one and three of Lockyer’s qui tam complaint against his former employer and
related parties for alleged violations of the federal False Claims Act (“FCA”) and
related state laws. We affirm.

As to count one, Lockyer has failed to establish a genuine issue of material
fact as to whether the defendants had the requisite scienter to support liability
under the FCA, 31 U.S.C. 8 3729(a)(1)-(3). Lockyer has presented evidence that
raises genuine issues of fact as to whether the defendants violated the Medicare
“incident to” rules. Nonetheless, “the FCA requires more than just a false
statement—it requires that the defendant knew the claim was false.” United States
ex rel. Oliver v. Parsons, 195 F.3d 457, 464 (9th Cir. 1999). A defendant’s good
faith interpretation of a regulation does not give rise to liability, “not because his or
her interpretation was correct or ‘reasonable’ but because the good faith nature of
his or her action forecloses the possibility that the scienter requirement is met.” Id.
“For a qui tam action to survive summary judgment, the relator must produce

sufficient evidence to support an inference of knowing fraud.” United States ex



rel. Anderson v. N. Telecom, Inc., 52 F.3d 810, 815 (9th Cir. 1995). Because the
evidence produced by Lockyer, viewed in the light most favorable to him, suggests
only that any noncompliance with the Medicare regulations was due to a good faith
interpretation of the regulations or at worst to negligence in the clinic’s
compliance, the district court properly entered summary judgment for the
defendants. See 31 U.S.C. § 3729(b) (requiring either “actual knowledge,”
“deliberate ignorance,” or “reckless disregard”); Oliver, 195 F.3d at 464; United
States ex rel. Hochman v. Nackman, 145 F.3d 1069, 1074 (9th Cir. 1998); Hagood
v. Sonoma County Water Agency, 81 F.3d 1465, 1478-79 (9th Cir. 1996).

As to count three, Lockyer has failed to raise a genuine issue of material fact
as to whether he engaged in protected conduct and that the defendants knew of that
fact; both are necessary to support liability under the FCA’s retaliation provision,
31 U.S.C. § 3730(h). Here, even if Lockyer were acting in the belief that the
defendants had committed fraud against the government, there is no evidence that
the defendants were aware that he had engaged in protected conduct. See United
States ex rel. Hopper v. Anton, 91 F.3d 1261, 1269 (9th Cir. 1996) (“the employer
must have known”). In fact, Lockyer and his attorneys had expressly represented

to the defendants that their records request was related only to Lockyer’s



compensation; they “never gave any indication [he] was investigating the
[defendants] for defrauding the federal government.” Id. at 1270.

Although counts one and three of Lockyer’s qui tam complaint also allege
violations of the Hawaii law, no state law issues were raised in the briefs. Our
analysis of the federal claims is therefore sufficient for the disposition of this
appeal.

AFFIRMED.



