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Before: O’SCANNLAIN and SILVERMAN, Circuit Judges, and SINGLETON 
**,

Senior District Judge.

Chaffer appeals from the district court’s dismissal of his federal habeas

petition for failure to comply with the one-year statute of limitations of the

Antiterrorism and Effective Death Penalty Act (“AEDPA”).  28 U.S.C. §
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2244(d)(1).  We review de novo whether the statute of limitations should be tolled. 

Townsend v. Knowles, 562 F.3d 1200, 1204 (9th Cir. 2009).  The facts are known

to the parties and need not be repeated here except as necessary.  

I

Chaffer argues that he is entitled to statutory tolling for the 115-day gap

between the denial of his first habeas petition in the Lassen County Superior Court 

and the filing of his second habeas petition in the California Court of Appeal, as

well as for the 101-day gap between the denial of his second habeas petition and

the filing of his third habeas petition in the California Supreme Court.  Id. §

2244(d)(2).  

Under California’s indeterminate timeliness rule, “[a]s long as the prisoner

filed a petition for appellate review within a ‘reasonable time,’ he c[an] count as

‘pending’ (and add to the 1-year time limit) the days between (1) the time the

lower state court reached an adverse decision, and (2) the day he filed a petition in

the higher state court.”  Evans v. Chavis, 546 U.S. 189, 193 (2006).  Until the

California Supreme Court indicates otherwise, we “operate[] on the assumption

that California law . . . [does] not differ significantly from the laws of other States,

i.e., that California’s ‘reasonable time’ standard [does] not lead to filing delays



1 California has not provided any guidance as to what constitutes a timely
non-capital habeas petition.  See King v. LaMarque, 464 F.3d 963, 966 (9th Cir.
2006).  The Supreme Court has suggested that we “seek guidance on the matter by
certifying a question to the California Supreme Court in an appropriate case.” 
Evans, 546 U.S. at 199.  We did so, Chaffer v. Prosper, 542 F.3d 662 (9th Cir.
2008), but the court denied certification, Chaffer v. Prosper, No. S166400 (filed
Mar. 11, 2009). 
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substantially longer than those in States with determinate timeliness rules.”  Id. at

198.1

Because Chaffer’s filing delays were substantially longer than the “30 to 60

days” that “most States” allow for filing petitions, and Chaffer’s petitions offered

no justification for the delays as required under California law, In re Swain, 209

P.2d 793, 795-96 (Cal. 1949)), we fail to see how “unexplained delay[s] of this

magnitude could fall within the scope of the federal statutory word ‘pending,’”

Evans, 546 U.S. at 201 (emphasis added); see also Waldrip v. Hall, 548 F.3d 729,

734-35 (9th Cir. 2008).  Chaffer is therefore not entitled to statutory tolling.

II

Chaffer also argues that equitable tolling can save his federal habeas petition

from untimeliness.  A petitioner seeking equitable tolling bears the heavy burden

of showing “(1) that he has been pursuing his rights diligently, and (2) that some

extraordinary circumstance stood in his way.”  Pace v. DiGuglielmo, 544 U.S. 408,

418 (2005).
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A

  Chaffer alleges that his pro se status, a prison library that was missing a

handful of reporter volumes, and reliance on helpers who were transferred or too

busy to attend to his petitions justified the delay; however, these circumstances are

hardly extraordinary given the vicissitudes of prison life, and there is no indication

in the record that they made it “impossible” for him to file on time.  Ramirez v.

Yates, 571 F.3d 993, 997 (9th Cir. 2009).

While denial of access to legal files may in some cases constitute “the type

of external impediment for which we [grant] equitable tolling,” Waldron-Ramsey v.

Pacholke, 556 F.3d 1008, 1013 (9th Cir. 2009), Chaffer’s allegations are

insufficient.  First, “he entrusted [his inmate law clerk] with his legal documents at

his peril.”  United States v. Cicero, 214 F.3d 199, 205 (D.C. Cir. 2000).  Second,

although he alleges that he lacked access to his files the entire time his inmate law

clerk was working on his petition, he “does not point to specific instances where he

needed a particular document . . . and could not have procured that particular

document when needed.”  Waldron-Ramsey, 556 F.3d at 1013-14.  Even crediting

his assertion that he lacked access to his files for 46 days, rather than the 4 days

post-transfer as supported by the record, tolling the entire period still makes his

federal filing too late because he needs all but six days tolled.    
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Chaffer’s mistaken reliance on Saffold v. Carey, 312 F.3d 1031 (9th Cir.

2003), as creating a bright-line rule for timeliness of California habeas petitions is

also unavailing.  Harris v. Carter, 515 F.3d 1051 (9th Cir. 2008), is

distinguishable, as there the petitioner relied on a correct reading of then-current

case law, whereas here Chaffer relied on a misunderstanding.  Furthermore, Harris

held that equitable tolling applies “in the rare case where a petitioner relies on our

legally erroneous holding in determining when to file a federal habeas petition.” 

Id. at 1057 (emphasis added).  Here Chaffer relied on Saffold in determining when

to file his state habeas petitions.

Because Chaffer cannot point to any extraordinary circumstances that

prevented him from timely filing, he is not entitled to equitable tolling. 

B

Chaffer has also failed to show that he has been diligently pursuing his

rights.  He claims that he “did everything in [his] power” to file his habeas

petitions on time, yet, tellingly, he does not controvert the prison librarian’s

declaration that, according to access logs and her own recollection, he never

ventured into the prison library between October 2004 and August 2006.  Indeed,

he fails to make any specific “alleg[ation] what [he] did to pursue [his] claims and

complain about [his] situation[].”  Roy v. Lampert, 465 F.3d 964, 973 (9th Cir.
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2006).  While he asserts that he relied on “whatever volunteer assistance [he] could

find” to file in a “timely and diligent manner,” the “fact that an inmate law clerk

was assisting in drafting the state petition does not relieve [him] from the personal

responsibility of complying with the law.”  Marsh v. Soares, 223 F.3d 1217,1220

(10th Cir. 2000).  Consequently, Chaffer has not made the requisite showing of

diligence to warrant equitable tolling.

III

For the foregoing reasons, the judgment of the district court dismissing

Chaffer’s habeas petition as untimely is

AFFIRMED.


