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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT  

LINDA IMSANDE-SEXTON,

Plaintiff - Appellant,

v.

COMMUNICATIONS WORKERS OF

AMERICA, AFL-CIO, a labor

organization; DISTRICT 9,

COMMUNICATIONS WORKERS OF

AMERICA AFL-CIO, a labor

organization; MORTON BAHR, an

individual; DINA BEAUMONT, an

individual; JAMES B. GORDON, Jr., an

individual; LAURA REYNOLDS, an

individual; EDWARD VENEGAS an

individual; JAMES WEITKAMP, an

individual,

Defendants - Appellees,

and

JUDITH BEAL, an individual; MARK

COHEN, an individual; MALIA

CONNACHER, an individual; ROBIN

KING, an individual; PATRICIA

“TRISH” MARTINEZ, an individual;
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SANDRA FELIX MARTINEZ, an

individual; KEN OWENS, an individual;

“FRANK SARMIENTO, an individual;

ROBIN STOUT, an individual; ROSE

WAITTS, an individual; JOHN T.

YOUNG, an individual; LOCAL 9509,

COMMUNICATIONS WORKERS OF

AMERICA, AFL-CIO, a labor

organization,

Defendants.

LINDA IMSANDE-SEXTON,

Plaintiff - Appellee,

v.

COMMUNICATIONS WORKERS OF

AMERICA, AFL-CIO, a labor

organization; DISTRICT 9,

COMMUNICATIONS WORKERS OF

AMERICA AFL-CIO, a labor

organization; MORTON BAHR, an

individual; DINA BEAUMONT, an

individual; JAMES B. GORDON, Jr., an

individual; LAURA REYNOLDS, an

individual; EDWARD VENEGAS an

individual; JAMES WEITKAMP, an

individual,

Defendants - Appellants,

and

JUDITH BEAL, an individual; MARK
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The Honorable Morrison C. England, United States District Judge for the  **

Eastern District of California, sitting by designation.
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COHEN, an individual; MALIA

CONNACHER, an individual; ROBIN

KING, an individual; PATRICIA

“TRISH” MARTINEZ, an individual;

SANDRA FELIX MARTINEZ, an

individual; KEN OWENS, an individual;

“FRANK SARMIENTO, an individual;

ROBIN STOUT, an individual; ROSE

WAITTS, an individual; JOHN T.

YOUNG, an individual; LOCAL 9509,

COMMUNICATIONS WORKERS OF

AMERICA, AFL-CIO, a labor

organization,

Defendants.

Appeal from the United States District Court

for the Southern District of California

Napoleon A. Jones, District Judge, Presiding

Argued and Submitted September 3, 2009

Pasadena, California

Before: FISHER and GOULD, Circuit Judges, and ENGLAND,  District Judge.**  

Linda Imsande-Sexton appeals from the district court’s entry of summary

judgment in favor of defendants in her action alleging a denial of due process and

retaliation under the Labor-Management Reporting and Disclosure Act

(“LMRDA”), 29 U.S.C. § 411(a)(2), (a)(5).  Defendants cross-appeal from the
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district court’s order denying their motion to dismiss for failure to exhaust internal

union remedies.  We have jurisdiction under 28 U.S.C. § 1291.  We review de

novo the district court’s grant of summary judgment, LaVine v. Blaine Sch. Dist.,

257 F.3d 981, 987 (9th Cir. 2001), and the court’s application of substantive law

with respect to the exhaustion of internal union remedies, Ritza v. Int’l

Longshoremen’s & Warehousemen’s Union, 837 F.2d 365, 369 (9th Cir. 1988)

(per curiam).  We affirm.

The district court erroneously concluded that defendants’ motion to dismiss

was untimely.  Although a defendant may assert an exhaustion defense in a pre-

answer motion under Rule 12(b) of the Federal Rules of Civil Procedure, a

defendant is not required to do so.  Ritza, 837 F.2d at 368-69.  We nonetheless

affirm the denial of defendants’ motion to dismiss because internal union remedies

were not available to Sexton.  See Casumpang v. Int’l Longshoremen’s &

Warehousemen’s Union, Local 142, 269 F.3d 1042, 1061-63 (9th Cir. 2001).

The district court properly granted summary judgment on Sexton’s LMRDA

due process claim.  The International was not required to afford Sexton a “full and

fair hearing” on Hinton’s second charges because Sexton was not “fined,

suspended, expelled, or otherwise disciplined” as a result of those charges.  29

U.S.C. § 411(a)(5).  The International was not required to afford Sexton a full and



5

fair hearing on Hinton’s first charges or the Sarmiento complaint because she

failed to appeal those actions to the International.

The district court properly granted summary judgment on Sexton’s

retaliation claim because she failed to demonstrate a triable issue as to whether the

International’s adverse action was “a direct result of [her] decision to express

disagreement with the union’s leadership.”  Casumpang, 269 F.3d at 1058 (internal

quotation marks omitted).  In light of the Local’s suspension of Sexton’s

membership, the International had a legitimate reason to advise the Local to

remove her from office, and Sexton failed to offer sufficient evidence of pretext to

survive summary judgment.

The district court properly granted summary judgment on Sexton’s claim

that the International ratified the allegedly unlawful actions of the Local because

she failed to demonstrate a triable issue as to whether the International “ratified the

Local’s conduct with full knowledge of its unlawful character.”  Moore v. Local

Union 569 of Int’l Bhd. of Elec. Workers, 989 F.2d 1534, 1543 (9th Cir. 1993).

AFFIRMED.


